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1 
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7 

743 


sayya 

7 

202 

309 ■ 

Kerala Varam Valia Rajah v. Mayan- 



268 

Kistua Row i». Kuppier 

7 

697 

1 

kutti 

7 

253 

268 

Muliuti Virana Gowil v. Timina 

t 
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310 I 

Secretary of State r. Narayanasamy 



1 

k 

Reddi 

7 

809 

1 
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Naidu 

8 

398 

269 ; 

Ibnramsa Rawthan i*. Mnthiiveera 

t 
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312 I 

Vagadliu r. Huddu Maharanna 

7 

870 

i 

Thiruvenkatasami Naick 

! 7 

559 

313 

Appanna v. Mahnlakshmi 

7 

.■:ol 

273 

Debi Uakhsh Singh f. Chandrabhan 



314 

Subhadrumina r. Satyam Swami 

/ 

895 


Singh 

7 

724 

314 1 

Krishna Iyer v. Balammal 

8 

412 

276 

Bhora Thakur Das v. Collector of 



316 

, Venkata Ramiah r. Official Assignee 

5 

2i'2 


Aligarh 

7 

732 

320 

! Panda Venkamma v. Panda Puttaya 

8 

298 

279 

Venkata Rangaya Appa Row v. 



321 

, Subramauia Aiyar r. Oopala Aiyar 

7 

898 


Jagannadhani 

7 

230 

323 

Secretary of State r. Pisipati Sanka- 



2S0 1 

Narayatmsanii Aiyar Rama Aiyar 

7 

252 


rayya 

1 8 

414 

281 ; 

Subba Roddy i». Veera Reddy 

' 7 

390 

325 

, Kakrunnaya r. Padyay 

1 7 

715 

282 

1 

Ramasamy Pillai v. Knppusaniy 



325 

Sennayau Chetty v. Seuappan Serrui 

7 

901 

1 

1 

Pillai 

7 

901 

326 

Lod Govinda Doss Krishna Doss r. 
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I AdinarayanaTiima v. Syed Murtuza 

t 



Potti Naicken 

8 

415 


Sahel) ••• 

‘ 1 
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326 
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3 
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335 
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8 
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8 

293 
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7 

320 
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Anthavarapa e. Taugudu Lingayya 

8 
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284- 

Pethasnri u. Sendamarai Avi 

8 

385 

341 

Nelavatliiikshi Anunal r. Talua 



284 

p Narasigadu v. Machireddi Uutchired- 




* 4 

Buarcl, Majaiveratn 

8 

488 


di 

8 

387 

344 

Miran Saib r. Commercial Bank 



285 

■ Bangarani v. Subbaraju 

8 

388 


of [lulia 

8 

490 

286 

1 Sinnan Thevan r. Emperor 

7 

390 

345 

Gulam Ghouse r. SImnmugam Pillai 

8 

491 
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Public Prosecutor, In re ... 

7 

392 

347 

Chinnutliayammal r. Chikkaiina 



287 

Poleniera Thammu r. Junakiyamma 




Chetty 

8 

492 


Gajapathi Row Guru 

7 

809 

347 

Muthu Pillai, In re 

8 

493 

2S7 

Swaminatha Pillay r. Al>dul Gafoor 



349 

, Subbiali Chetty r. Abdul Karim 

8 

299 


Sahib 

7 

810 

349 

Lakshinana Cliettiar r. Goviiula- 



288 

Palaniakkal r. Ramana Koundan ... 

7 

695 


rajulu Naidu 

8 

131 

288 

Natti Goundan r. Gurunada Goundan 

7 

695 

350 

Rajaram Rao r. Sundarani Aiv.ar 

8 

299 

289 

Susai Pillay, In re 

8 

397 

352 

Koltapaiambil Kunhammad r. Em¬ 



289 

Mahadeva Tver i’. Gopal Iyer 

8 

390 


peror 

8 

300 

290 

, Chiiinaya Goumlen r. Collector of 



352 

Kliadir Ilassain r. Emperor 

8 

301 


Salem 

8 

391 

353 

Hmail V. James Short 

8 

291 

290 

’ Lakshmi Narasainma r. Municipal 



35.) 

Basana Raja r. Bhoga Raju 

7 

896 


Council of Masulipatani 

, 7 

808 

1 

356 

Miitbu Subramunia Cliettyar v. 



291 

Emperor u. Thoddamatha 

8 

392 ' 


\ Muthu Varaclaraiulu Chetty ... ! 

7 

710 

292 

Parvatamma r. Lanka Sanvasi 

' 7 

575 

357 

Moliideen Khan i*. Balai Kluin ... j 

7 

868 

295 

Togaram Appadu v. Togaram Appa- 



358 

Chomu Hengsu r. Sankara Belcham- 




laswami 

8 

393 


pada 

7 

8(>7 

296 

Sashamma Gam r. Purushothama 



.360 

I'alliammai Achi v. Maranen Pillai 
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•19 !■ 
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860 

361 

Abdid Khadir Muhammad r. Mam- 
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Ekambaraswara Iyer v. Veerabadra 
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Mudaliyar 
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7 
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1 Sastry 
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Hajee Ismail r. James Short ' 

8 
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7 
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516 
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5 
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8 
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S 
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522 

Gado Chennappareddi v. Emperor ... 

8 
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8 
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8 
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7 
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541 
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6 
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5 
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5 
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546 
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5 
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Pillai 

1 7 
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5 
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549 

Natia Bupiraju v. Puran Achutha 
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5 

456 

550 

; Ramasttwmy r. Muniandy Servai 

5 

343 
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Hari Kristna /*. Lakshmy Narayana 

5 

491 
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t'hengalvaiaya Mudaly v. Official 
Assignee of Madras 

1 

5 

379 

562 

Patchapenimal Chetty v. Sampathu 
Chetty 

' 8 

160 

563 
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Rudrama v. Nagi 

8 

133 

642 
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bliadru filoopan 

8 

434 

675 

Kanda])pa Chetti r. Chinnapia 
Cloundan ... j 

8 

164 

675 

Srinivasachariar v. Ramanujacliariar ; 
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' Natha Singh v. Crown 
, Khem Singh r. Kesar Singh 
j Shib Dit Singh v. Devindar Singh 
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Abdulla Khan u. Crown 
Thakar Das v. Barkhurdar 
Bishen Singh v. Jaijiial Singh 
Maluk Singh v. Dnsaimdha Singh 
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Aisha Bibi v. Aziz ud.Din 
Shahamad r. Naurang 
Bhngwana v. Goru 
Dalip Singh v. Jairnal Singh 
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Amir v. Sharf Nur 
Fazll V. Sadan 
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Hazar Khan v. Sawan Ali 
Bhagwan Kaur y. Harnam Kam 
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Arumaga Nadar v. Emperor 
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Badar Mai v. Gudu. Miya 
Bai Parvati, I 71 re 
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Chokaliiigjim Chetty v. Soobramonian Chetty 
Cliinmi Lai v. Gnlah Chand 
Chuttan Lai v. Kallu 
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s. c. 8 M. L. T. 428; 1 M. W. N. 

829 

♦All. High Court 
s. c. 3 Bur. L. T. 59 
s. c. 14 O. C. 53 
s. c. 8 A. L. J 15 
♦ Cal. lligl) Court 

c. 9 M. L. T. 91 
s c. 0 N. L. R. 190 
s c. 12 Bom. L. R. 972 
s c 134 P. L. R. 1910 
s. c. 9 M. L. T. 10 


« • « 


»r* 

-o 

c ^ 

^ 2 


512 

107 
494 
868 
558 
780 

44 

33 

422 

864 

645 

87 

215 

832 

374 

666 

1117 

501 

663 

543 

383 

668 

492 

391 

570 

943 

826 

448 

730 

719 

63 

268 

1186 

6)4 

555 

504 


B. c. 9 M. T>. T. 108 ... ' 435 

.s c. 6 N. L. R. 145 ... 1115 

s. c. 8 M. L. T. 29"; 2 M. W. N. 75 392 

s. c. 14 O. C. 14 ... 695 

s. c. 89 P. K. 1910; 176 P. L. R. 

1910; 119 P. W. R. 1910 




312 


• • » 





( xxiii ) 


Names of oases reported. 


Devulapalli v. Polavarapu 
Dharam Das v. Gosta Behary 
Dhian Das v. Jagat Ram 





• « 1 


■ • 




Dhiraj Singh v, Dina Nath 

Dhirajsingh v. Rajaram 

Dial Singh v. Allah Difcta 

Dig\mbar Das v. Nishibala Debi 

Dobson V. Krishna Mills, Ltd. 

Dorairaja Pillay v. Veeranan Ambalam 

Dubesh Kader v. Fakeer Meera 

Ebrahim Byraeah Ismailjee v. Chas. Cowie 

& Co. 

* 

Ekabar Sheikh v. Kara Bewah 
Emperor v. Abani Bhusan 

-- V. Abani Bhushan Chuckerbutty 

-— Y. Abdul Ghani 




V. Antony 
7 . Bakhtawar 
V. Bishen Das 

V. Chandan Singh 
V. Chaturbhuj Sahu 
V. Chit Maung 
7 . D. B. Weir 
V. Dewa Singh 

V. Fulji Ditya 

V. Gajadhar 

7 . Harayit 

V. Hari Singh 

7 . Joseph Kangani 

V. Kadir Baksh 

7 , Kalekhan Sardarkhau 

V. Kolhatkar 

7 , Lalit Mohan 

7 . Manghnidas 

7 . Maung Po Tok 

V. Pa 

V. Shib Das 
V. Sit Nyein 
7 . Snndar Singh 

■ 7. Tan Kep Si 

• V. Tara Nath 

■ 7. Thoddamatha 

• V. Tun Zun 


• « > 


« • » 


« • 


s. c. 20 M. L. J. 855; 9 M. L. T. 26 
*Cal. High Court 

s. c. 104 P. R. 1910; 40 P. L. R 
19U 

s. c. 6 N. L. R. 140 
s. c, 6 N. L. R, lt,‘4 
s. c. 47 P. L. R. 1910 

*Cal. High Court 

8 c. 12 Bom. L. R. 988; 34 B. 564 
s. c. 9 M. L. T. 171 
s. c. 3 Bur. L. T. 56 

.s. c. 5 L. B. R. 199 
s. c. 13 C. L. J. 1; 15 C. W. N, 335 
s. c. 15 C. W. N. 25; 38 C. 169 
s. c. 37 C. 845 

s. c. 25 P. R. 1910 Cr.; 195 P. L. R 

1910 

s. c. 33 371 

s c. 34 P. R. 1910 Cr 
s. c. 33 P. R. 1910 Cr.; 57 P. L. R 

1911 

! *A1L High Court 
.s. c. 15 C. W. N. 171; 38 C. 9tt 
s. c. 3 Bur. L. T. 75 
s. c. 12 Bom. h. R. 930 
s. c. 28 P. R. 1910 Cr ; 199 P. L. R 
1910; 45 P. W. R. 1910 Cr. 

B. c. 12 Bom. L. R. 901 
s. c. 7 A.L. J. 1174 
s. c. 5 L. B. R. 207; 3 Bur. L. T. 91 
s. c. 1*2 Bom. L. R. 899 
s. c. 8 M. L. T. 296 
s. c. 8 A. L. J 88 
s. c. 12 Bom. L. R. 1060 
s. c. 6 N. L. R 129 
s. c. 15 C. W. N. 98 S- T. 
s c. 4 S. L. R. 174 
s. c. 3 Bur, li, T. 138 
s. c. 3 Bur. L. T. 82 
s. c. 35 P. W. R. 1910 Cr. 
s. c. 3 Bur. Tj. T. 143 
s c. 30 P. R. 1910 Cr.; 197 P. L. R 
1910; 44 P. W. R. 1910 Cr. 
s. c. 3 Bur. L. T. 11 
s. c 37 C. 736 
s. c. 8 M. L. T. 291 
s. c. 3 Bur. L. T. 66 



1160 

288 

1125 

232 

91 

648 

883 

445 

967 

660 

770 

721 

382 
572 

1166 

1161 

259 

119 

455 

134 

383 
623 
823 
972 
622 
397 
687 

1050 

282 

1059 

936 

983 

461 

190 

988 

387 

596 

653 

392 

451 





































































( xxiv ) 


Names of cases reported. 


Emperor v. Umer Khan 

-V. Virumal ,,, 

Eranhikkal Kunhimmacha v. Tlioppil Pudia 

Viitil 

Faiyaz Ali Khan v. Kallu Singli 
Faiz-ud-din v. Amam Ali 
Fakhr*ud din v. Kifayat-nl-lah 
Fatima Bee Bee v. Raman Chetty 
Fatta V. .liwari 

Fatteh Din v. Ram Hakim 
Fazal Ahmad v. Ditlu 

I ft 4 

Fazal Miiliammad v. Fazal iluharamad 
Feroze-ud-din v. Ralnm Bakhsh 
Flora Cronan v Official Assignee of Afadras ... 
Gada Husain v. Janki 

ft • ft 

Gade Cheniiappareddi v. Emperor 

Gade Lakshminarasimham v. Bharata Mahanty 

Ga.ianan Vinayak v. Wain.in Shanirao 

Gajjar, T. K. v. Lalltibhai 

Gajraj Lai v. Ramdin Lai 

Gaiipati v. Emperor 

Gaiiicru Ramayya. In rr 

Gaya Loan Office Co., Ld., v. Dhirit Kundal 
Lai 

Genlhey Suhhiah Chetty v. Abdul Karim 
(ieoige Gillespie Sc Co. Ld. v. Maung Maung... 
Gertrude Daniells v. Stanley Daniells 
Glinlam Ghouse v. Shunmugam Pillai 
Gluilam Murtaza v. Fateh Sliah 
Giles S.-ddon v. Loane 
Girdbari 1-al v. Devi Dial 
Girdliari !ml v. Emperor 

frirraj Singh v. Tbakuria 

Gobirida Chandra Addy v. Corporation of 
Citlciittu 

Gidhrida Kajwar v. IT. J. Apkar 
tiokul V. Karan Singli 
(jokiil Misir v. Bande Ali Beg 
Gukuldas v. Parmanand 

Gfipal L il Maiidal V. Sure.sli Cbandra Mukerji 
Gupaldas V. Hassasing 


Where reported. 

Page of Indian 
Cases Vol. VIII 

s. c. 6 N. L. R. 168 

« • • 

1127 

s. c. 4 S. L. R. 55 

« « • 

203 

s. c. 9 Jl. L. T. 12 

506 

s. c. 7 A. L. J. 1201 

689 

s. c. 143 P. W. R. 1910 

1090 

s. c. 7 A. L. J. 109) 

578 

! ? c. 3 Bur L. T. 108 

t » • • • 

1202 

' s. c. 98 P. R. 1910; 36 P. L. R. 


1911 

• »• 

1153 

s. c. 32 P. L. R. 1910 

225 

s. c. 21t) P. L. R, 1910 

1045 

s. c. 141 P. W. R. 1910; 12 P. L. R. 


1911 

• • • 

814 

3 . c. 96 P. R. 1910; 192 P. L. R, 


1910 

ft # ft 

356 

s c. 1 M. W. N. 822; 9 M. L. T. 


' 211 

ft ft ft 

1085 

s. c. 13 0. C. 289 

371 

s. c. 1 M. W. N. 522; 8 M. L. T. 326 

399 

s. c. 9 if. L. T. 216 

349 

s. 1 '. 12 Bom. L. R. 881 

189 

s. 1 '. 12 Bom. L. R. 860 

179 

8 . c. 7 A. L. J. 1070 

8 

s. r. 6 N. L. R. 180 

1181 

8 . r. 8 M. L. T. 462 

1088 

*Cal. High Court 

675 

s. r. 1 M. W. N. 564; 8 M. L. T. 349 

299 

s. c. 3 Bur. L. T. 47 

441 

s c. 3 Bur. L. T. 92 F. B. 

1188 

s. c. 8 Jl. B. T. 345 

• • • 

491 

s. c. 130 P. L. R. 1910 

ft ft ft 

554 

s. c. 9 M. L. T. 20 

325 

s. c. 95 P. L. R. 1910 i 

497 

8 . c. 85 P. L. R. 1910; 23 P. R. 


1910 Cr. 

» • • 

137 

S. c. 7 A. I;. J. 1165 

1 • • 

820 

8 c. 13 C. L. J. 327; 15 C. W. N. ' 


412 

• • • 

706 

8. c. 15 C. W. N. 15 

123 

* All. High Court 

782 

*A11. High Court 

9 

s. r. 6 N, L. R. 125 

281 

8 . c. 12 0. L. J. 6*24 ... 1 

1107 

s. c. 4 S. L. R. 152 

926 





( XXV ) 


Harnama v. Attar Singh 

Harpal Singh v. Jagwant Singh 

Harsaran v. Dilraji 

Hasraj Hirji v. Karachi Municipality 

High Court V'akil, In the matter of a 

Hindus of Kannampalaiyara Village v. 
Kola Christians 

Hingu Miya v. Heramba Chandra 

Hira Lai v. Raj Kumar 

Hira Rodhiani v. Sokhyono Pattojoshji 

Hooseini Allahrakhio v. Jaffar Fadii 

Hugli Mills (yo. V. Secretary of State for 1 

Hukdar v. Karuppana Pillay 

Hurjivan v. Mathuradas 

Husainara Begum v. Rahmannessa Begum 

Ibrahim Khan v. Emperor 

Idan Khan v. Mendi Lai 

Ikbal Husain v. Jafar Ali Khan 

Imam Din v. Kishen Singh 

Jmnerator v. Mowlabux 


Kai 


iidia 


s. C. 204 P. L. R. lyiO 
s. c. 13 O. C. 366 

*A11. High Court 
s. c. 4 S. L. 11. 65 
s. c. 8 M. L. T. 375; 21 M. L. J. 76 
2 M. W. N. 369 


s. c. 2 M. W. N. 44; 9 M. L. T. 2 9 
s. 0 . 13 C. L. J. 139 
s. c. 12 C. L. J. 470 
s. c. 8 M. L. T. 380 
I s. c. 4 S. L. R. 86 
F. u. 12 C. L. J. 489 
s. c 8 M. L. T. 432; 2 M. W. 69 
8 . c. 34 B. 519; 12 Bom. L R. 1058 
s f. 13 C. L. J. 3 
*A11 High Court 
*Ou(lh Judl. Commr'.s. Court 
s. r. 13 0. O. 282 
s. c. 218 P. L. R. 1910 
8 . c. 4 S L. R. 159 


Names o£ cases reported. 

i 

* 

1 

Where reported. 

1 

Page of Indian 
Cases Vol. VIIL 

1 

Gorakala Kanakaiya v. Janardha Padhai 

s. c. 1 M. W. N. 841; 9 M. L. T. 64; 



21 M. L. J. 31 

73d 

Govind Pandurang Karaat, In re 

s. c. 12 Bom. L. R. 936; 35 B. 75 

632 

Govindasami Pillai v. Dakshinaraurthi Poosari 

s. c. 1 M. W. N. 735; 9 M. L. T. 105 

760 

Gul Hassan v. Emperor 

s. c. 38 P. W. R. 1910 Cr.; 24 P. R. 



1910 Cr.; 193 P. L. R. 19l0 ... 

250 

Gulu V. Chatunmal 

s. c. 4 S. L. R. 53 

203 

GurPershad v. Khuda Baksh 

*A11. High Court 

6*27 

Gurdevi v. Raman Mai 

s. c. 99 P. L. R. 1910 

547 

Hajara Bibi v. Lai Chaud 

*A11. High Court 

149 

Haii Ismail Sait v. James Short 

s. c. 1 M. W. N. 513; 8 M. L. T. 353 

291 

Halima v. Asibi 

s. c. 4 S. L. R. 77 

214 

Hamdu Meah v. Emperor 

i s, c. 3 Bur. L. T. 9 

594 

Handandass v. Mohori Bibi 

s. c. 3 Bur. L. T. 17 

1 

601 

Hans Singh v. Chet Singh 

s. c. 14 0. C. 45 ... 

416 

Hanumansingh v. Mannulal 

s. c. 6 N, L. R. 156 ... ' 

1121 

Harak Chand V. Charu Chandra Singha 

1 s. c. 15 C. VV. N. 5; 13 C. L. J. 102 

766 

Hardit Singh v. Gopal Singh 

s- c. 11 P. \V. R. 1911 

869 

Hari Krishaii v. Emperor 

s. c. 40 P. W. R. 1910 Cr. 

256 

Hari Mati Dasi v. Corporation of Calcutta ... 

s c. 13 C. L. J. 219 

891 

Hari Narain v. Khettra Sardar 

*Cal. High Court 

715 

Harji Mai v. Receiver of Insolvent Debtor's 



Estate 

j s. c. 26 P. L. R. 1910 

222 

Harnam Singh v. Harnam Singh 

a. c. 27 P. L. R. 1910; 146 P. W. R. 



1910 

222 

Harnam Singh v. Sajawal 

s. c. 86 P. R. 1910; 171 P. L. R. 



1910; 130 P. W. R. 1910 

307 


779 

1092 

627 

2C8 

574 

848 

81 

796 

157 

218 

800 

261 

810 

837 

219 

409 

368 

1048 

929 










( xxvi ) 


Names o£ cases reported. 


Inayat Ati Shah v. Wilayat Shah 
Inayat-ul-Rahraan V. Aziz-ul-Rahnian 
Ttulely Cliina v. Potu Konchi 
Iiulra Xarain v. Nut Beliary Jan.a 

J. M.- V. Emperor 

Jaff.vr Fadu v. Emperor 
Jagat Naraiu V. Emperor 
Jagat Narain v. Sri Kishan Das 
Jahana v. Emperor 

Jahedunnessa Bibi v. Najib-ul-Islam 
Jamal Mahomed v. Moideen Sa Rowther 
Jaswant Rai v, Sadiq Ali 
Jatindia Nath v. Prasanna Kumar 

Jeevanbai v. ^^ano^das 
Jeevandas v. Ranchoddas 

• I • 

Jugal l^ei'shad Sinirh v. Parbhu Narain Jha 

Jura Ram Das v. Gobinda Deb Misra 

Kalanand Singh v. Hameshwar Singh 

Kalee Kumar Nag v. Mayappa CheUy 

Kali Charan v. Annada Kanta 

Kalian v. Cliedu Singh 

Kalleappa Clietty v. Maung Kywe 

Kallu V. Ajudbya Pcrshad 

Kalu V. Faniiana 

Kalyaii Singh v. Emperor 

Kainalatbainrnal v. Krishna Pillai 

Kamrna Narayanappa, In re 

Kaiidappa Chetty v. Ciiinnappa Gownden 

Kandiiknri v. Secretary of State for India 

Kaiil.ai Eal v. llabu Itam 

Kanii K imanna Imath Narnyana v. ^laosad 
Kanii kamama 

Kapibh*' Singh v. Ramrikha Singh 
Karan Singh v. Kanbai Dal 
Karim llnksh v. Jattu Ram 
Karnarn Venkatiao, In rc 
Karori Singh v. Noor Khan 
Karunakara Menon v. Secretary of State for 
I ndia 

Kai uppaiian Servai, hi re 
Kaveri Aintiial v Kali Animal 
Kelu V. Amniad Kully 
Kosiieddi Panasa Jtainudu, hire 
Khadaifi v. Emperor 


1 

Where reported. 

Page o£ Indian 
Cases Vol. VIII, 

s. c. 46 P. L. R. 1910 

231 

s. c. 13 0. C. 302 

376 

s. c. 1 M. W. K. 639; S M. L. T. 376 

i 365 

* Cal. High Court 

- 76 

s. c. (1910) 1 U. B. R. 17 !!! 

, 469 

s. c. 4 S. L. R, b7 

209 

s. c. 7 A. L. J. 1161 

818 

s. c. 7 A. L. J. 1146 

783 

s. c. 71 P. L. R, 1910; 2 P. AV. R. 


1911 Cr. 

» • • 

239 

s. c. )5 C. W. N. 32S 

38 

s. c. 1 M. W. N. 852; 9 M. L. T. 71 

1103 

*A11. Higli Court 

32 

s. c. 15 C. W. N. 74; 9 M. L. T. 1; 
13 C. L. J. 51; 8 A. L. J. 1; 13 

1 

j 

Ram. D. R. 1; 21 M. L. J 92 P.C. i 

842 

s. c. 12 Bom. L. R. 992 ... : 

6s9 

s. c. 12 Bom. L. R. 844 ... i 

168 

s. c. 37 C. 914 

1145 

s. c. 12 C. L. J. 497 ... , 

124 

s. c. 15 C. ^y, N. 271 

892 

s. c. 5 L. B. R, 208 ; 3 Bur. L. T. 86 

973 

s. c. 15 C. W. N. 1 

764 

*A1I. High Court 

228 

s. c 3 Bur. L. T. 122; 5 L. B. R. 199 . 

950 

*A11. High Court ... 1 

527 

s. C.94P. h. R. 1910 

495 

s. c. 80 P. h. R. 1910 

243 

H. c. 20 M. L. J. 781 ; 9 M. L. T. 73 

998 

8. c. 9 AI. h. T. 97; 2 M. W. N. 100 

679 

s. c. 9 M. L. T. 216 

164 

s. c. 1 M. W. N. 695; 8 M. L. T. 


389; 20 M. L. J, 823 

67 

*A11. High Court 

888 

3. c. 8 M. L. T. 447 

140 

s. c. 7 A. L. J. 1191 

484 

8 . c. 6 N. Ij. R. 123 ' 

279 

s. f. 31 P. L. R. 1910 

224 

s. c. 8 M. L. T. 373 

133 

*All. High Court 

i 

857 

% 

s. c. 2 M. w. N. 54; 9 M. h. T. 166 i 

857 

s. c. 8 M. L. T. 246 

320 

3. c. 8 M. L. T. 427; 1 M. W. N. 825 

130 

s. c. 1 M. W. N. 794; 9 M. L. T. 198 

362 

s. c. 9 M. h. T. 167 

880 

s. c. 42 P. ^V. R. 1910 Cr. ... t 

257 




( xxvii ) 


'TS > 

a 


Names o£ cases reported. 


Where reported. 


Khadi Hussain v. Emperor 

Khagendra Nath v. Bhupendra Narayan 

Khanchand V. Gulrajmal 

Khatija Bi V. Babu Sahib 

Khayale Singh V. Pitam Singh 

Khetter Mohan v. Saromoui Dasi 

Khira v. Ralla ••• ; 

Khuh Singh v. Emperor ... j 

Khushi Ram v. Asa Ram - . i 

Kisandas V. Nama Rama Vir ... | 

Kishan Lai v. Rani Bhawan Kuar 

Kishen Chand v. Sassoon & Co. ... , 

Koda Baksh v. Lokeman Khan 
XComerappa Chetty v. Beinda ... , 

Koudi Chetti, In re ... 

Kothandarama Chetty V. British India Steam ! 

Navigation Co. ' 

Kottaparambil v. Emperor 

Kowuri Basivireddy v. Tallapaparagada Na- 
gamma 

Krishna Iyer v. Balamraal 

Krishnaswami Chettyyar v. Thippa Ramasawrai 
Chettyar 

Krishnaswami Pathan, In re 

Krishnier v. Sarvotharaa Royar ' 

Kruger and Co. Ltd. v. Maung Po Naw 

Kundan Lai V. Chainu Lai 

Kunhi Kaman v. Kunhi Parwathi 

Kunj Behari Lai v. Collector of Shahjehanpur ! 

Kunjayee v. Chinnasamy Udayan ... | 

Kunmetta Chinnarappa v. Kona Timraa Reddi 

Kuthalalingam v. Packiyam 

Kutti Ammn v. Raggi Seth 

Kyinan v. Set Lan 

Lachman Das v. Haniiman Prasad ... 

Lachman Prasad v. Ram Kishen 
Ladha Ebrahim & Co. v. Assistant Collector, 
Poona ...• 

Lakshraana Chetty v. Keelan Peria Karuppan 
Lakshmana Chettyar v. Govindarajula Naidu 
Lala Das v. Mr. A. Spratt ... • 

Lekhraj v. Emperor ... ■ 


Lod Giridhara Doss v. Potti Naicken 
Lodd Govind Das v. Karnam Munusavvmi Pillai 
Lntchraan Chetty v. Irrawaddy Flotilla & Co. 
Ld. ! 


s. c. 1 M. W.’ n. 568; 8 M. L. T.’352 

s. c. 15 C. W. N. 316 

s. c. 4 S. L. R. 180 

s. c. 9 M. L. T. 161 

*AU. High Court ... I 

s. c. 12 C. L. J. 602 

s. c. 201 P. L. R. 1910 ... I 

s. c. 13 O. C. 337 ... I 

s. c. 87 P. R. 1910 

s. c. 12 Bom. L. R. 1024 

*All. High Court 

s. c. 95 P. R. 1910; 190 P. L. R. 

1910; 133 P. W. R. 1910 ... ' 

s. c. U. B. R. (1910) I, p. 40 
s. c. 3 Bar. L. T. 41 
s. c. 8 M. L. T. 335 

s. c. 9 M. L. T. 169 

s. c. 1 M. W. N. 567; 8 M. L. T. 352 

s. 0 . 1 M. W. N. 827; 9 M. L. T. 467 
s. c. 8 M. L. T. 314 


89 


377 


, 92 
• • • 

, 471 

111 
» • • 
120 


s. c. 9 M. L. T. 131; 2 M. W. N. 

s. c. 9 M. L. T. 173 

s. c. 1 M. W. N. 640; 8 JM. L. T. 

s. c. 3 Bur. L. T. 167 

s. c. 13 O. C. 341 

s.c. 1 M. W. N. 642; 9 M. \j. T 

*All. High Court 

s. c. 1 M. \V. N. 796; 9 M. L. T 

s. c. 9 M. h. T. 65; 2 M. W. N. 

s. c. 8 M. L. T. 448 

s. c. 2 M. W. N. 45; 9 M. Ti. T. 

3 . c. 3 Bur. L. T. 100 

s c. 7 A. L. J. 1156 

s. c. 7 A. L. J. 1189 


s. c. 12 Bom. L. R. 839 
s. c. 2 M. W. N. 106; 9 il. L. T. 203 
s. c. 1 M. W. N. 505; S M. L. T. 349 
s. c. 84 P. L. R. 1910 
s. c. 31 P. R. 1910 Cr.; 194 P. L. R. 
1910 

s. c. 8 M. L. T. 326; 2 ISl. W, N. 96 
s. c. 9 M.L. T 169 


3. c. 3 Bur. Ij. T. 3S 


64-1 O 

bjO a> 

C3 eo 

301 

530 

939 

859 

889 

1105 

486 

874 

311 

651 

864 

319 

1168 

614 

128 

882 

300 

1087 

412 

763 

885 

366 
945 
876 

367 
485 

1069 

677 

17 

861 

1196 

807 

1096 

166 

867 

131 

246 

389 

415 

881 

611 












( xkviii ) 


Names of cases reported. 


$ 

1 

1 

1 Where reported. 

1 

Page of Indian 
Cases Vol. VIII. 

Ma Daw Thu v. Ma Dwa 


s. c. 3 Bur. L. T, 146 

990 

^la E Mya v Maung Po Thaung 

« « » 

, s. c. 3 Bur. L. T. 74 

453 

Ma Gyi v. Maung Po Hmyin 

» « • 

s. c. 3 Bur. L. T, 45 

' 439. 

Ma Hla Kin v. ^laung Chit l^o 

• 4 » 

s. c. 3 Bur. L. T. 109 

1202 

l^fa Hnin U v. ^la Le Me 

4 14 

s. c. 3 Bur. L, T. 37 

CIO 

Ma Kyi v. U Maung Gyi 

• • • 

s. c. 3 Bur. L. T. 36 

610 

Ma Me Gale v. Ma Sa Saw Theiii 


8. c. 3 Bur. L. T 112 

1205 

!Ma Thaw v. McKenzie 

• ^ • 

s. c. 3 Bur. L. T. 49 

444 

Ma Thin v. Ma Nyein E 


s. c. 3 Bur. L. T. 6 

594 

Ma Shwe Zi v. Ala Kyin Thaw 

• ♦ i 

s, c. 3 Bur. L. T. 147 

1 991 

ilachana Uajhala v. Gorugantulii 

I^Iaddur Veera Reddi v. Madam Siibba 

♦ 1 ♦ 

nna 

s. r. 1 M. W. N. 782; 9 M. L. T. 468 

1 

1066 

Setti 

i 9 ^ 

s. c. 8 M. L. T. 387; 1 M. W. N. 784 

339 

Madho Prasad v. Mahtab Chand 

$94 

*Oudh Judl. Commr’s. Court 

410 

Madho Ram v. Badr-ud-din 

9 9 9 

! 3. c. 91 P. R. 1910; 189 P. L. R. 
1910: 129 P. W. R. 1910 

! 317 

J^Iahabii* Prasad v. Ram Jiwan Lai 


s. c. 13 0. C. 260 

272 

Mahadeo Prasad v. Hyder Mehdi 

9 9 9 

*Oudh Judl. Commr’s. Court 

727 

i\lahadeo Prashad v. Jaipal Raut 

9 9 4 

*A1I. High Court 

1 867 

Mahadeva Iyer v. Gopala Iyer 

9 9 • 

s. c. 8 M. L. T. 289; 2 M. W. N. 36; 



1 

34 M. 51 

390 

Mahulinga Patlian v. Tiniinalai Pillai 


s. c. 8 M. L. T. 463 

64 

Maharaja of Hobbili v. Karninayani Bangaru 

s. c. 9 M. L. T. 155; 2 M. W. N. 101 

SCO 

Mahomed Hashim v. Emperor 

• • • 

s. c. 4 S. L. R. 52 ... 1 

202 

Mahomed Hoosein v. Mansooklal 

< 

t • ■ 1 

s. 0 . 3 Bur. L. T. 77 ... , 

s. c. 8 M. L. T. 4.0; 2 M. W, N. 84 ' 

456 

Malionied Meera v. Ramalingam Pillay 

»1 • 1 

158 

!Mahtab Gir v. Ramzani 

« « * 

*All. High Court 

689 

^laiku Lai v. Mohammad Mah 


•Oudh Judl. Commr’s. Court ... , 

691 

^laina Servai v. Emperor 

• • • 

s. c. 1 M. W. N. 610; 9 M. L. T. 42 

302 

I^laklian Singh v. Nanda Siiigli 

• • • 

s. c 31 P. L. R. 1911; 1 P. R. 1911 
Rev.; 2 P. W. R. 1911 Rev. ... ! 

733 

^lakrand Singh v. Mithii Lai 

• • • 

*Oudh Judl. Comiiir.'s Court 

742 

^lalavandi (loundar v. Subbiiraya Vanavaraya 

s. c 2 M. W. N. 50; 9 M. L. T. 163 , 

854 

iMalo V. Empeior 

« » » 

s. r. 28 P. L. R. 1910 ' 

223 

Maliik Singli v. Dasaundha Singh 

• • • 

s. c. 129 P. L. R. 1910 ' 

553 

Mainu Naina v. Raman Chetty 

• • • 

s. r 3 Bur. L. T. 113 

1206 

Mani Lai v. Harendra Lai Roy 

4 • 4 

s. e. 12 C. L. J. 556 

• • • 

79 

Manikka Veera v. Emperor 

99 9 

s. c. 8 M. L. T. 246 ... ; 

318 

^lanji Karimbhai v. Hoorbai 

1 

• • ♦ 

s. c. 12 Bom. L. R. 1044 1 

762 

Mansa v. Nathnmal 

1 

• » • 

s. c 39 P. L. R. 1911; 3 P. R. 19il; 
24 P. W. R. 1911 

485 

JIansingh v, Kampiare 

$99 

s. c. 6 N. L. R. Ie5 

1184 

Mantuia Kauri v. Bani Singh 

99 9 

*All. High Court 

529 

Murattil Moosa v. Nainpotan Kandril 

Mariivada Chinna Ramayya v. Vccrapurani 

s. c. 8 M. L. T. 445 

129 

Venkattappiah 

■ • • 

s. c. 1 M. W. N. 839; 9 M. L. T. 212 

HC2 

Mamthan Chetty v. Kalimuthan 

... 1 

s. c. 1 M. W. N. 576; 8 M. L. T. 368 

114 

Malhnia Das v. Mohan Lai 

."•i 

s. (], 7 A. Tj. J. 1205 

716 



Names o£ cases reported. 


Mania Dad v, Ghulam 
Maung Auug Ban v. Ma Nan Ko 
Manng Chit Pe v. Ma Tin 
Maung Glay v. Odeyappa Chetty 
Manng Kyaw v. Manng Po Thaiug 
Maung Kye v. Emperor 
Maung Lo v. Maung Pyaung 
Maung Tju Gyi v. Maung Nyun Bn 
Maung Me v. Ma Sein 
Maung Ngwe Ya v. Allagappa Chetty 
Maung Pan U v. Ma Kyi Nyo 
Maung Po Khefc v. Maung San Ya 
Maung Po Kyi v. Secretary of State for India 
Maung Po Tha v. D’Attaides 
Maung Po We v. ]SIa The Hla 
^laung Pye v. Ma Thau 
Maung San v. Sit Twan 
Maung Ta Pan v. Maung Po Thaw 
Maung Tha Gun v. ^[aung ^fya Gyi 
Maung Tha Maung v. Alaung Hlaw 
Maung Than Dying v. U The 
Maung Thaw Na v. Emperor 
Maung Tun E r. Maung Thet Pyo 
Maung Tun Tha v. Ma Pu 
Meda v. Mohan Lai 
Meer Jangoo v. Chote Sahib 
MeeslaRamanna v. Akkalabotu Chinna 
Meeyappa Chetty v. Maung Ba Bu 
Meghraj Vallabhdas v. Jadhovvji Morarji 
Metharam v. Rewachand 
Mi Hla Min v. Mi Ket 
Mi Kin Gale v. Mi Kin Gyi 
^li Me V. Nga On Gaing 
Mi Mya v. Mi Gyi 
Mir Abdulla v. Emperor 

Miran Saib v. Commercial Bank of India Ld_ 

Mohammad Abdul Karim Khan v. Nawaz Singl 
Mohammad Azim Khan v. Brijraj Singh 
Mohammad^Idris Khan v. Tftikhar Ahmad 
Mohan Lai v. Kiimayun Jab 
Mohan Saha v. Sashanka Mohan Roy 
Mojilal V. Gavrishankar Kushalji 
Moment v. Secretary of State for India 
Mon Mohan v. Emperor 

Mr.-V. Tin Byu U 

Mrs. A V. Mr. A 

Mrs. Davi^v. Brock-Smith 


Where reported. 

1 

1 

1 

'64-1 ® 

bc a> 

rt « 

s. c. 20 P. L. R, 1911 

674 

s. c. 3 Bur. L. T. 134; 5 L. B. R. 219! 

961 

s. c. 3 Bur. L. T. 43 

437 

s. 0 . 3 Bur. L. T. 44 

438 

.s. c. 3 Bur. L. T. 131 

958 

s. c. 3 Bur. L. T. 120 

949 

s. c. 3 Bur. L. T. 149 

992 

R. c. 3 Bur. L. T. S3 

463 

s. c. 5 L. B. R. 192 

1 962 

s. c 3 Bur. L. T. lo 

599 

s c. 3 Bur. L. T. 107 

1200 

s. c. 3 Bur. L. T. 135 

980 

^ s. c. 3 Bur. L. T. 150 

994 

s. c. 5 L. B. R. 1> 1; 3 Bur. L. T. 123 

962 

s.o. 3 Bur. L. T. 154 

997 

s. c. 3 Bur. L. T. 2 

592 

s. c. 5 L. B. R. 195; 3 Bur. L. T. 104 

965 

: s. c. 3 Bur. L. T. 115 

1208 

s. 0 . 3 Bur. L. T. 135 

981 

s. c. 3 Bur. Ij. T. 153 

996 

s. c. 3 Bur. L. T. 16 

600 

s. c. 3 Bur. L. T. 119 

947 

s. c. 3 Bur. L. T. 49 

443 

s. c. 3 Bur. Tj. T. 67 

452 

s. c. 83 P. L. R. 1910 

244 

s c. 6 N. L. R. 161 

1124 

s. c. 1 M. W. N. 853; 9 M. L. T. 862 

805 

s. c. 3 Bur. L. T. 62 

450 

s. c. 12 Bom. L. R. 1062 

1051 

s. c. 4 S. L. R. 161 

930 

s. 0 . U. B. R. (1910) 1, p. 26 

474 

s. c. U. B, R. (1910) 1, p. 42 

1169 

s. c. U. B. R. (1910) 1, p. 22 

471 

s. c. U. B. R. (1910) 1, p. 28 

47 3 

3 . c. 215 1*. L. R. 1910 

1044 

s. c. 8 M. L. T. 344 

: 490 

> 3. c. 13 0. C. 303 

377 

i *Oadh Judl. Commr’s. Court 

728 

i 8. c. 13 0. C. 347 

717 

?. c. 13 0. C. 291 

372 

s. c. 12 C. L. J. 407 

786 

s. c. 12 Bom. L. H. 947; 35 B. 49... 

635 

s. c. 5 L. B. R. 163 F. B. 

1129 

s. c. 15 C. W. N. 141 

531 

s. 0 . U, B. R. (1910) 1, p. 50 

i 1174 

s. c. 3 Bur. L. T. 132 

' 960 

s c. 103 P. R. 1910 

1158 











( XXX ) 


Names o£ eases reported. 

Where reported. 

Page of Indian 
Oases Vol. VlTI. 

Muhammad v. Charag: 

Muhammad Azim v. Secretary of State for , 

s. c. 140 P. W. R. 1910; 22 P. L. B. 

1 1911 

1 

1 

1 

812 

India 

• « • 1 

! s. c. 89 P. L. R. 1910 

248 

Muhammad Bakhsh v. Faiz Bakhsh 

j s. c. 35 P. L. R. 1910 

227 

Muhammad Sayeed v. -Muhammad Ismail ... 

s. c. 7 A. L. J. 1176 

i 834 
1068 

Muhomed Ibrahim v. Muhomed Aziz 

s. c. 1 M. W. N. 792; 9 M. L. T. 462 

Munikoth Rairu v. Karotli Tlianicheri Appa... 

s. c. 1 :\I. W. N. 694; 9 M. L. T. 215 

! 5^7 

Murupappa Chetty v. Ranganayakulu Clietty 

s. c. 9 M, L. T. 9S; 2 M. W. N. 52 

! 856 

Musa ^lia v. Dorabjee 

s. c. 5 L. B. R. 201 

969 

Musadi Lai v. Badhawa 

s. c. 100 P. R. 1910; 43 P. L. R. 
1911 

1 vv 

1 

1156 

Musaraf AH v. Amir Jan Bibee 

s. c. 15 C. AV. N. 71 

833 

Musili Naidu y. Nataraja Cliettiar 

1 s. c, 8 M. L. T. 435; 1 M. W. N. 820 

132 

!Mussa Kutti v. Rangacbariar 

s. c. 8 M. L. T. 238 

309 

Mutaya Pillay v. Maung Shwe Bon 

, s. c. 3 Bur. L. T. 152 

9j6 

Mutbappa Nadar v. Saukara Nadar 

s. c. 1 M. AV. N. 8 J5; 9 M. L. T. 275 

1101 

Muthu Gounden v. Cliellappa Gounden 

s. c. 8 M. L. T. 464 

1089 

Muthu Naicken v. Srinivasa Aiyangar 

s. c. 9 M. L. T. 99; 2 M. AY, N. 82 

269 

Muthu Pillai, In re 

1 s. c. 8 M. L. T. 347; 2 M. AY. N. 34 

493 

Muthusawmy Naick y. Bangarainmal 

s. c. 9M. L. T. 59 

332 

Muthuswamy Sastry v. Narayana Sastry 

Nadamuni Narayana Iyengar v. Veerabhadi-a , 

s. c. 8 M. L. T. 300; 2 M. AV. N. 36; 
21 M. L. J. 195 

393 

Pillai 

s. c. 1 M. AY. N. 662; 9 M. L. T. 152 

429 

Nagalla Kotayya v. Nagalla Mallayya 

s. c. 1 M. AV. N. 719; 9 M. L. T. 39 

337 

Nagar Mai v. Ksnn Chand ... ! 

s. c. 7 A. L J. 1179 

835 

Nallainuthu Pillay v. Subba Pillai 

s. c. 9 M. L. T. 165 

855 

Nainubai v. Daji Goviiid 

s. c. 12 Bom. L. R. 1071 ... i 

1055 

Nanak Chand v. Mehr Jawaya 

s. c. 137 P. AY.R. 1910 

576 

Nan<l Rani v. Swashwa Neshsvar 

*A11. High Court 1 

270 

Nanku v. Kinpeior 

8 . c. 29 P. R. 1910 Cr.; 196 P. L. R. , 
1910 

• • « 

385 

Narasimba Appa Row v. Rangayya Appa Row 

s. c. 8 M. L. T. 418 

942 

Narayan v. Kinperor 

8. c. 6 N. L. R. 114 

274 

Narayan Ramcbandra v. Manager Nagappa ... 

f # 1 1 

s. c. 12 Bom. L. R. 831; 34 B. 50d ‘ 

411 

Narayana Patter v. Tbothi Braltmani Amiiiah 

s. c. 1 M. AY. N. 762 ... ; 

679 

Narayanan Chetty v. Subbia Servai 

s. c. 9 M. L. T. 142; 21 M, L. J. 44 i 

520 

Nareiidra Bbusan Roy v. Banku Behary Ghosh i 
Narendra Nath v. Chairman* Corporation of 

*Cal. High Court 

825 

Calcutta ... 1 

3. c. 15 C. AV. N. 100 

17 

Karsidas Nanji v Dosa Kalian 

s. c. 4 S. L. R. 149 

925 

Nathu V. Dilawar Ali 

1 *A11. Higli Court 

526 

Kalhu V. Kuiidan Lai 

s. c. 7 A. L. J. 1182 

836 

Kalhubhai v. iJevidas 

s. c. 12 Bom. L. R. 951 

637 

Nawab V. Jawaya 

s. c. 203 P. L. R. 1910 ... , 

777 

Neilson V. vSatlananda Svvamiar 

s. c 9 M. L. T. 136 

805 












( XXXI ) 



1 

• 

C M 

.52 a 

rs > 

e 

1 

Names oE cases reported. 

Where reported. 

w ^ 

tw ® 

o> 



bD ii; 

• A V m 1 __3 1 




veram 

Xepen Bala Debi v. Siti Kanfa 

Nga Chit Nyo v. Mi Myo Tu 
Nga Nyan Gyi v. Nga Kyaw Nya 
Nga Po Saw v. Mi Thefc 
Nga Tun Baw v. Mi Kye 
Niadar Mai v. Lewin 

Niamafc Ali llabi Bakbsli 
Nihal Devi v. Kishore Chand 


• « • 


• • • 


« • • 




• « • 




• « » 


• • • 


• • • 


• • • 


Nilakandhan Nambudripad v. Sankaran Nam- 
biar 

Nistarini Debi v. Chandl Dasi Debi 
Nizam Mobaddin V. Mahammad Vufa 
Nunda Lai v. ICala Chand 
Nyna Mahomed Saib v. Llyod 
Official Assignee of Madras v. Abu Bucker 
Rahim Tulla 

Official Assignee of Madras v. Madras Equitable 
Assurance Society 

Official Assignee of Madras v. Rajain Aiyar 
Olayab Govinda v. Domodaran 
On Ban v. Emperor 
Padarath Pathak v. Mabaraji 
Pala V. Beant Singh 
Palampadiyan, hire 
Palaniappa Chetty v. Ko Saye 
Pana Seenee v. Ana Mabalingam 
Panchu Chakar Bebara v. Nagendra Nath Pal 
Panda Venkamma v. Panda Pabtaya 
Pandiri Bangaram v. Karumoory Subbaraju... 
Pandurang Shidrao, /n re 
Paramasivam v. Sankaraya 
Parasurama Asari, In rc 
Parbhu Narain Singh v. Baldeo Prasad 
Pargan v. Nanku Lai 
Patchaperuraal V. Sampatbu 
Pattu v. Emperor 

Pazbancheri Panangatblahayil v. Pazhancheri 
Mannatban 

Peram Narasigadu v. Machireddi 
Pereira v. Pereira 

Perinsawmy Pillav v. Hyder Hoosain 


» • 


« • 


3 . c. 8M. L. T. 341; 20 M. L. J 
£85; 2 M. W. N. 12 
8 . c. 12 C. L. J. 459; 15 C. W. N 
158 

s. c. (1910) 1 U. B. R. 30 
s. c. (1910) 1 U. B. R. 14 
s. c. (1910) 1 U. B. R. 34 
s. c. (1910) 1 U. B. R. 10 
3 . c. 94 P. R. 1910; 131 P. W. R 
1910; 188 P. L. R. 1910 

*Oudh Judl. Commr’s. Court 
8 . c. 97 P. R. 1910; 142 P. W. R 
1910; 11 P. L. R. 1911 


s. c. 8 M. L. T. 243; 20 M. L. J. 949 

3 . c. 12 C. L. J. 423 

s. c. 1 M. W. N. 714; 9 M. L T. 159 

*Cal. High Court 

s. c. 8 M. L. T. 373; 2 M. W. N. 71 


s. c. 1 M. W. N. 789; 9 M. L. T. 147 

8 . c. 1 M. W. N. 737; 9 M. L. T. 132 
s c. 33 M. 299 

s. c. 9 M. L. T. Ill 


s. 

c. 

3 Bur, L. T. 121 



s. 

c. 

13 0. C. 388 


#41 

s. 

c. 

40 P. L. R 1910 


9 » # 

3. 

c. 

9 M. L. T. 207 



S. 

c. 

3 Bur. L. T. Ill 



s. 

0 . 

3 Bur. L. T. 95 


# ♦ 9 

3. 

c. 

12 C. L. J. 480 


♦ » 1 

S. 

c. 

1 M. W. N. 564; S M. 

L. T. 

320 

S. 

c. 

8 M. L. T. 285 


9 » 4 

s. 

c. 

12 Bjm. L. R. 1029 


♦ » 9 

3. 

c. 

1 M. W. N. 83':; 9 M. 

ii. T. 

91 

s. 

c. 

9 M. L. T. 168 


9 4 % 

s. 

c. 

8 A. L J. 36 


* • • 


*Cal. High Court 

s. c 1 M. W. N. 562; 8 M. L. T 

s.c. 13 O. C. 354 

s. c. 9 M. L. T. 36; 2 M. W. N. 
s. c. 8 M. L. T. 284; 1 M. W. 
563; 21 M. L. .L 732 
s. c. 3 Bur. L. T. 98 
' s. c. 3 Bnr. Ij. T. 39 


i62 


79 

N. 


488 

41 

477 

466 

479 

464 

355 

500 

999 

316 

788 

745 

50 

574 

1067 

761 

138 

435 

949 

1149 

230 

846 

1204 

1191 

96 

298 

388 

747 

352 

881 

817 

832 

160 

879 

510 


• > 




1 194 
K \ 3 







( xkxii ) 




0 

C • 

Names of cases reported. 

Where reported. 

hH 'o 


t 

1 

o o 
to 2 

» 

1 

C 

(1,0 

Pe^ulll^tl V. Kadhir Ibrahim 

s. c. 1 M. W. N. 626; 8 M. L. T. 444' 

306 

Perumal v. Perumal 

• • • 

s. u. 8 M. L. T. 29? ... 1 

152 

Perumal v. Pichan 

s. c. 1 M, W, N, 791; 9 M. L. T. 275i 

268 

Pestonji v. Fiamji 

s. c. 12 Bora. L. R. 863 

180 

Pir Mohamad v. Mayandi Chettiar 

s. c. 1 M. W. N. 684; 9 M. T. T. 148 

5i4 

Pitche Pillay v. Maung Pet. 

s. c. 3 Bur. L. T. 34 

608 

Po Shan V. Maung Gyi 

s. c. 5 \i. B. R. 213; 3 Bur. L. T. S9 i 

1 76 

Podia V. Abdul Rahim 

■ 1 • 

s. c. 1 M. W. N. 77/; 9 M. L. T. 1061 

525 

Ponnusami v. Vythilingam Piilai 

*Mad. High Court ... j 

258 

Pothasari v. Sendamarai Ayi 

s. c. 8 ISi. L. T. 284 

385 

Public Prosecutor v. Kalia Perumal ... | 

s. c. 1 M. W. N. 740; 8 M, L. T. 431 

148 

■ -—- V. Papakka 

5. e. 8 M. L. T. 372 ... i 

573 

V. Sarabu Chennayya 

8. e. 33 M. 413; 9 M. L. T. 135 ... 

809 

Pudiyapurayil Bivi Umah v. Clienyatli Kutti 
Punjab National Bank Ltd. v. Mercantile 

s. c. 1 M. W. N. 693 

567 

Bank of India, Ltd. 

*Bom. High Court 

98 

Purshotumdas v. Hamgopal 

s. c. 12 Bom. L. R, 852 

171 

Radha Prasad v. Raninioni Uasi ... i 

s. c. 15 C. AV. N. 113; 13 C. L. J. 


1 

« 

183 

1061 

Kadha Raman v. Bhabani Prosad ... 1 

£. c. 12 C. L. J. 439 

790 

Raghava Chariar v. Kaghava Chariar ... | 

1 s. c. 20 M. L. J. 726; 8 M. L. T. 404 

545 

Ragunalhalhachariar v. Tiruvengada 

s. c. 2 M. W. N. 99; 9 M. L. T. 171 

883 

Rahim Bakhsh v. Sasi Kanta 

*Cal. High Court 

18 

Raja Ham v. Durga Dut 

1 8 c. 5 P. R. 1910 Rev. ... 1 

, 391 

Rajarain Rao v. Di.strict Board of Tanjore 

s. e. 1 M. AV. N. 686; 9 M. L. T. 88 ' 

1 565 

Rajarain Kao v. Sundaram Aiyar 

s. e. 1 M. AV. N. 566; 8 M. L. T. 350 

; 299 

Rajji Bai v. Je.sa Ram 

; s. c. 102 P. R. 1910; 44 P. L. R. 

1 

1 


1911 

1157 

Rakhal Das v. Madhab Cliandia 

s. c. 15 C. AV. N. 61; 13 C. L. J. 109 

828 

Ram Au*ar v. Drigpal 

. s. r. 14 0. C. 41 

725 

Ram Bakhsh v. Kani Sarup 

*A1I. High Court 

151 

Ram Chamii'a v. Cliindhoo 

i 8. c. 6 N. L. R. 117 

276 

Ram Chandra v. .loti Par.sliad 

s. c. 8 .A. L. .1. lit 

808 

Ram Dayal v. JOmperor 

s. c. 7 A. L. J. 1075 

569 

Ram Dularev. .Misri (jal 

s. c. 13 0. C. 352 

1 878 

Ram Knar v. Multani Cliaml 

• * 9 

s. r. 29 P. L. R. 1910 

224 

Ram Ijakhan Rai v. Oajadhar Rai 

8. / A. L. J. 1184 ... 

1095 

Ram Rattan Shall v. Kirpa Ram 

s. c, 86 P, L. R. 1910 

' 246 

Ram Saran Singh v. Khakhan Singh 

' s. c. 15C. AV. N. 312 

1 657 

Rainachaiulra Aiyai v. Primathi Animal 

s. r. 1 M. W. N. 834; 9 M. L. T. 250 

I 1100 

ilainanv. Manecji 

' s. r. 1 M. AV. N. 717; 8 M. L. T. 443 

746 

Raman (Mietty v. Ahigappu Clietty 

s. c 8 AI. L. T. 407; 2 M. AV. N. 117 

321 

Raman Muppan, In rv 

s. c. 8 M. L. T. 244 

317 

Kamanathan v. Karnppayee 

8. 0. S Af. L. T. 450 

. 156 

KamaHanii Redci v. Authi Lakshini Animal ... 

s. 1 M. AV. N. 614; 9 Al. L. T. 35 

162 

Ramasawmy ChetJy v. Maung Sliwo Bon 

s. c. 3 Bur. L. T. 151 

995 

Rampear Rai v. Bhogiu 

1 *Cal. High Court 

1 *0al. High Court 

713 

Ramlaiak Roy v. Ashutosh Maity 

707 






( X^xiii ) 


i 

1 

1 

Names o£ cases reported. 

1 

1 

Where reported. 

1 

Page of Indian 
Gases Vol. VIII, 

Ramu Aiyar v. Palaniappa Chetty 

s. c. 1 M. W. N. 589; 8 M L. T. 38i: 

117 

^ 1 

Ramzan Ali v. Vellasawmi Pille ... j 

s. c. 5 L B. R. 198; 3 Bur. B. T. 100 

967 

Rangasawmy Iyengar V. Krishna Govinden ... [ 

3 . c. 1 M. W. N. 835; 9 M. L. T. 205; 

84 !• 

Rangasawmy Mudeliar v. Srinivasa Mudeliar... , 

s. c. 1 M. W. N. 731; 8 M. L. T. 405; 

349 

Rasik Chandra v. Jitendra Kumar 

*Cal. High Court 

77 

Rasul Khan v. Emperor 

Rayar Sivaraoia Krishnier' v. Sankaralinga 1 

s. c. 33 P. L. R. 1910 

1 

226 

Kone 

s. c. 8 M. L. T. 247 

354 

Reid V. So Hlaing 

8 . C. 3 Bur. b. T. 124; 5 b. B. R. 2-il 

952 

Roshan Din v. Khuda Bakhsh 

s. 0 . 99 P. R. 191C; 42 P. b. R. 1911 

1155 

Rudramma v. Nagi 

s. c. 8 M, b. T. 388 ... 1 

1 133 

Rukmani Ammal v. Krishiiamacliary 

s. c. 1 M. W. N. 798; 9 M. b. T. 464 

, 1071 

Rukn Abdulla Shah v. Dayala Mai 

B. c. 54 P. b. R. 1910; 6 P. W. R. 

1 

1 

1911 

' 233 

Sadaya Pillay v. Amurthachari 

s. c. 8 M. L. T. 417 

157 

Sadhu Charan v. Sarbamangala Dasi 

' *Cal. High Court 

, 65 

Sahab Singh v. Phuman 

s. c. 198 P. b. R. 1910 

528 

Sahijram v. Gagumal 

s. c. 4 S. b. R. 82 

216 

Saidan v. Emperor ... 

! s. c. 43 P. W. R. 1910 Cr.; 17 P. L. 



R. 1911 

815 

Sakhawat Ali v. Baldeo Sahai 

3 . c. 13 0. C. 286 

370 

Sakina Bibee V. Mahomed Ishak 

s 0 . 37 0. 839; 15 C. W. N. 185 ... 

655 

Sakrappa v. Shivappa 

1 fi. c. 12 Bom. b, R. 984 

' 647 

Salimulldh v. Sib Sundari 

1 *Cal, High Court 

707 

Sanga v. Mali 

' s. c. 214 P. L. R. 1910 

1041 


• • • 


Sangili Naicken v. Emperor 

Sanjeevi Reddy, I?i re 

Sankunni Menon v. Cheetbamina 

Sarat Chandra v. Nrifcya Gopal 

Sarafc Chandra Roy v. Nahapiefc 

Sarat Koomari Dassi v. Hari Charan Pal 

Sarip Jan Bibi v. Aftab-\id-din 

Sassoon & Co. V. Kishen Cl.and 

Sawan Singh v. Karim BaklisU 


Secretary of State v. Narasimhachariar 
Secretary of State for India v. Ambalavan 
Secretary of State for India v. John ^loment... 
Secretary of State for India in Council v. Gopi* 
setti Narayansami 

Secretary of State for India in Council v. Pisi- 
pati Sankarayya 

Senuga PanJia Thevan v. Veerabhodra Moopan 
Sethna V. Ladak Khaku 
Sethna, R. D. v. National Bank of India 
Shakur V. Nga Me Gyi 

Shankar Daa v. Narain Das 


s. c. 9 M. L. T. 172; 2 M. W. N. 149 

s. c. 1 M. W. N. 67e; 8 M. L. T. 443 

s. c. 13 C. L. J. 284 

8 . c. 37 C. 907 

3 . c. 12 C. L. J. 596 

s. c. 13 C. L. J. 115 

s. c. 30 P L. R, 1910 

s. c. 93 P. R. 1910; 128 )\ W. R. 

1910; 186 P. L. R. 1910 
s. c. 8 M. b. T. 37'i 
s. c. 9 M. b. T. 47; 2 M. W. N. 119 
s. 0 . 3 Bur. b. T. 93 

s. C.8 M. b. T. 310; 2 M. W. X. 2^ 

s r. 8M T.-T, 323; 1 M. W. V. 722; 
20 M. b .1. 794 

; s. c. i .M. W. N. 673; 9 M. 0. T. 25l 
s. c. 4 S. b. R. 147 
3 . c. 12 Bom I.. R 870 
s. c. 3 Bnr. b. T. 10 
, s. c. 34 P. b. U. 1910 


293 

884 
563 
47 
1142 
806 
30 
1104 

sr.'i 

160 

3.')7 

1189 

398 


414 
434 
'.'21- 
1S3 
5:> r 
226 
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fcshavakslia Ruttoiiji v. Hugh Hogartli 
Sheik Isaf V. Gjpal Chandra Dey 
Sheikli Bhulu v. Siimati Assam IJibi 
Sheo Ghulani Singh v, Hausila Singli 
Sheo Narain v. Empeior 
Sheodeiii Roy v. Chatoorbhuj Roy 
Sheodihal Singh v. Badri Narain 
Shiv Gowda v. Fernandez 

Shubrati v. Emperor 

Sidick Haji Hoosein v. Bruel and Co. 

Singani Mupan v. Krishna Char 
Singaraju PiUai v. Ghiilani Ghouse 
Sinnathan.bi v. Sellani Chetti 
Sir Cnrrirnbhai Ebraliiin, In rn 
Sital Das v. Emperor 
Sital Das v. Jesi Bai 

* * # 

Sitai'nm Pan(Ht v. Harihar Pandit 
Sivasanii Pillai v. Empeior 
Solai Naick, In re 
Soman v. Emperor 

Soinasiindrani Chelty v. Allagappa Clietty 
Sosni V, Emperor 

Sri Charan l)as v.Miryaullah Ka/.l 
Sriniva.sa<-liaria!' v. Ramanaiacliariar 
Sri pat i Charan v. Belcliambcrs 
Subh Karan Singh v. Sitia Bakhsh Singh ... 
Suhr.imania Aiyar v. Srinivasa Aiyar 
Subraitiaiiian Chetty v. Sabramanian Chetty.., 
Sahrainonlan Chetty v. Curpen Chetty 
Snliinan jVhmed v. Palaneappa Cl>elty 
Suppaj) Servai v. Dorasingam 
Suiaj Deen v. Maliabir Parshad 
Suremlra Natli v. Gopal Chaiider 
Siirn(»nioyee J’esliakar v. Chander Kumar Das 
Susfji Pillay, In re 

Taliikdari Settlement Officer v. Chlingan Dal... 

Talukdari Settlement Officer v. UniasliHiikar... 

'J'atyarau v. Putappa 

Tet Tun v. Ma Chein 

I'hakar Dus v. Barkhurdar 

'I’liakur Ram v. Saiyed Sadik 

Thaltoli Kotliilan Aliyainma v. Kuiiharnmed 

'J'hippa Rarnasawmi v. Kiislinaswarni 

'i liii uinalaisvvarni v. Miiniayandia 

Thomas Bratlshnw v. Emperor 

'i'il Kancliaii GIr v. Emperor 


s. c. 12 Bom. L. R. 886 
s. c. 12 C. L. J. 593 
*CaI. Higli Court 
*Oudh .ludl. Commr’s. Court 
s. c 105 P. \j R. 1910 
s. c. 12 C. L J. 376 
s. c. 7 A. L. J. 1198; 33 A. 61 
s. c. 8 M. L. T. 412; 2 M. W. N. 

21 iM. h. J. 391 
s. c. 13 O. C. 295 
s. c. 12 Bom. \j. R. 1055 
s. r. 9 M. \j. T. 117 
s. c. 20 M. [j. J. 92/ 
s. c. 8 if. L. T. 436 
s. c. 12 Bom. Fj. K. 1040 
s. c. c7 P. L. R. 1910 
s. c. 88 P. h. R. 1910 
s. c. 12 Bom. L. R. 910 
.s. c. 1 AF. W. N. 754; 9 M. L. T. 138 
s. r. 8 M. L. T. 451; 21 M. L. J. 281 
s. r. 37 P. W. R. 1910 Cr. 
s. r. U. B. R. (1910) F. p. 53 
.s. c 93 P. L. R. 1910 
*C«al. High Court 
s. r. 8 M. L. T. 446 
*Cal. High Court 
*Oiidh Judl. Commr’s. Court 
s. c. 1 M. W. N. 648; 8 M. L. T. 376 
s. 3 Bur. h. T. 103 
s. c. 5 Ij B. R. 182 
s c 3 Bur. Fj. T. 29 
s. c. 8 M. li. T. 451 
s. c 8 A. L. J. 40 
s. c. 12 c Fj. j. 464 
.S. 12 C. Fj. .F. 443 ’ 

s. 0 . 8 M. \j. T. 2S9 
s. r. 12 Bom. L. R. 903 
s. c. 12 Bom. L, R. 837; 35 B. 72. 
s. c. 12 Born. Fj. R. 940 
s c. 5 L. B. R. 216; 4 Bnr. L. T. 7 
s. c. 127 P. Fj. R. 1910 
S. c. 13 0. C. 369 
s. r. 20 M. L. J. 946; 9 M. h. T. 100 
s. r. 9 M. Ij. T. 206 
s. c. 9 M. L. T. 118 
K. c. 13 O. C. 335 
*All. Higli Court 
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494 

824 
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22 

710 

36 ^ 
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743 

794 
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3^7 

624 
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633 

978 

552 

1150 

10^3 

845 

849 
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Tirkhav. Flizak Ram 

Titti Balakrislinayya v. Dooda Rajamma 

TotaRam v. Ram Charan 

Tukaram v. Sonaji 

Tuljaram Row v. Alagappa Cheltiar 


Tummala Nagabhushanam v. Madunuru Ven- 
kataratnam 

U Kutbala v. U Sanda 
TJ Kyaw Mya v. Mi Win Thanda 
U Po Lon V. Sooliman Haji 
U Po Yeik V. U P Kyin 
U Tefc Tun v. Ma Ni 
Uman Shanker v. Bhagwan Din 
TJrari Mai v. Jai Gopal 
VakiTs Application, In re 
V asudeo v. Bknatb 
Vedacbella V. Chinnia 
Veerabadra Aiyar v. ^lanidaga NachiRr 

Velavalapatti Peda, In re 
Velayutha Chetty v, Govindasami 
Venkata Narasimma Row v. Kuram Venkanna 
Venkata Varahia Diksbitar v. Subbaroya Pillai 
Venkatachala Asari v. Subraraania Chetty ... 
Venkatachariar v. Sadagopa Chariar 
Venkatakrishna v. Lakshnii Narasimham 
Venkatakuraara Mahipati Surya v. 
Seetharamayya 

Venkatarangayya v. Poranki Appalarazu 
Venkatasami v. Ramanathan 
Venkatramana Aithala v. Nagappaya 
Verammal v. Subbu Singh 

VeyyaManikiyam V. Venkaiya 

Vibudapriya v. Esoof Sahib 
Viru V. Imam Din 

Voleti Sreeramulu v. Gudisa Venkata Reddy... 
Vythinatha Aiyar v. Bheemachariar 
Wadara Devan v. Ma Kin 
Wasawa Singh v. Emperor 
William Daie v. Mrs. Belle Donna 
Yamnabai v. Nanabhai Sadanand 
Zahid Hus&ain v. Karara Ali 
Zf>rR Bibi v. Abdul Razzak 


Row 


» • • 


« • 


• • » 


Cocanada 


4 » • 


1 

1 

Si 2 

. c. 138 P. W. R. 1910; 8 P. L. R. 


1911 

811 

. 0. 9 M. L. T. 16; 1 M. W. N. 616 

301 

. c. 7 A. L. J. 1149 

785 

. c. 6 N. L. R. 177 

1179 

. c. 1 M.W. N. 696; 8 M. L. T. 453; 


21 M. L. J. 1 

340 

1 . c. 8 M. L. T. 242 

315 

5. c. (1910) 1 U. B. R. 35 

480 

i. c. 3 Bur. L T. 140 

984 

3 . c. .3 Bur. L. T. 30 

606 

s. c. 3 Bur. L. T. 101 

1197 

s. c. 3 Bur. L. T. 24 

603 

s. c. 7 A. li. J. 1064 

568 

s. c. 217 P.L. R. 1910 

1047 

s. e. 37C. 853 

724 

s. 0. 12 Bom. li. R. 956; 35 B. 79... 

639 

s c. 1 M. A\". N. 8 3; 9 M. L. T. 466 

1099 

s. c. 1 M. W N. 799; 9 M. L. T. 

■ 

235; 21 M. L. J. 320 

1072 

s. c. 9 M. L. T. 57 

887 

s. c. 1 M. W. N. 637; 9 M. L. T. 108 

! 364 

J 

s. c. 1 M. W. N. 817; 9 M. L. T. 249 

1 1085 

s. c. 9 M. L. T. 9; 2 M. W. N. 95... 

j 502 

s. c. 1 M. W. N 633; 8 M. L. T. 377 

j 264 

s. c. 1 M. W. N. 785; 9 M. h. T. 139 

! 517 

3. c. 1 M. W. N. 532; 8 M. L.T. 335 

1 2V3 

s. c. 1 M. W. N. 593; 8 M. L. T. H6i 

5! 150 

s. c. 20 M. L. J. 728; 8 M. L. T. 429 

i 546 

s c. 8 M. L. T. 409 

1 153 

3 . c. 9 M. L. T. 109 

428 

: 3 . c. 1 M. W. N. 715; 9 M. L. T. 87 

1 745 

' s. c. 8 M. L. T. 447 

63 

3. c. 1 M. W. N. 779; 20 M. L. J. 87£ 


9 M. L. T. 44 

175 

3. c. 79 P. L. R. 1910 

‘ 242 

3 c. 8 M. L. T. 247 

j 355 

' 3. c. 9 M. L. T. 136 

' &04 

s. c. 3 Bur. L. T. 141 

986 

3 . c. 36 P. L. R. 1910 

229 

3. c. 9 M. L. T. 125; 2 51. W. N. 107 

684 

s c. 12 Bom. L. R. 1CT5 

1057 

s. c. 18 P. L. R. 1911 

1 667 

3 . c. 12 Bom. L. R. 891 

618 

1 

3 r. 9 51. L. T. 123 

. . 682 
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4 
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9 

17 

17 

18 
22 
26 
28 
30 

32 

33 

34 

35 
41 
44 
47 

oO 

52 

5.3 

55 

63 

61 

65 

67 

76 

77 
76 
HI 
H7 
l»l 
60 

68 


114 

117 

116 

123 

124 
128 
126 

130 

131 

132 

133 
133 
131 

137 

138 
ItO 


Banku Behary Dey r. Harendra Nath 
Bhadreswar Goloi r. Bishnu Charah Sen 
Benodc Lai r. Srikristo 
Bellary Press Co. Ltd. r. Venkata Rao 
Gajraj L.nl r. Ramdin Lai 
Gokiil Misir r. Bunde Ali Beg 
, Kuthalalingam v. Packiyam 

Narcndm Nath r. Chairman, Corporation of Calcutta 

Rahim Bnksh r. Sasi Kanta 

Sripati Charan r. Bclchainbers 

Bindeswari Prosad Siugh r. Lakpat Nath Singh 

Akhil Sundari Dasi r. Nanibala Dusi 

.Sarip Jan Bibi r. Aftab-ud-din 

Jaswant Rai v. Sadiq Ali 

Chandana v. Majati 

Bhupendra Kunmr r. Puma Chandra 

Jahediinnessa Bibi r. Najib-ul-islam 

Nejieti Bala Dehi v. Siti Kanta Bunerjee 

Champaklatika Mitr.a v. Nafar Chandra 

»Sanit Chandra v. Niitja Gojuil 

Naiidu Lai v. Kala Chaud 

Anfar Sheikh v. Kuipcnir 

Corporation of Calcutta v. Muzaffer Hossein Khan”' 
Akbari v. Bashir Ali 

Vovya Manikiyaiu v. Veiikaiva 
Mahalinga Pathan v. Tirumahil Pillai *” 

Sadhu Charan v, .Sarhamaufrala Dasi 
Kaiulukuri r. Secretary of Slate for India 
India Xaruin v. Nut Behary Jana 
Uasik Chaiidni v. Jitendra Kumar 
Maui Lai r. Harendra Lai Hov 
llingu .Miya v. Horainba Chandra 
Churn Chandra v. Sarat Chandra Singh 
Digambar Das v. Nishibala Debi 
Panchii Ch.akar Behnra v. Xageiidra Nath Pul 
I’tinjab National Hunk Ltd. r, ilorcantile Bank of 
Imlia, Ltd. 

M ft# 

Briti.«.h Iniiia Steam Navigation Co. v. Secrotarv of 
State for India 

ManKlian (‘hottvv. Kaliinntimn 

» • • • 

Kamil Aiynr v. Palaniappa Chetty 
KmjKTor V. Chuturbhuj Sahii 
(tubinda llajwar v. 11. J. Apkar 
Jiiro Ham Das v. Gobirida Deb Misra 
K«ni<li (Mictti. /»» re 

* • « • 

Maraitil Moos.a v. Nampotan Kandril 

Kaveri Ammal v. Kali Atninal 
Lak.shinaiia Chettyar v. (foviiulurajiihi Naitlu 
Naidii v. Natanija Chettiar 
Hmlr.amma v, Nngi 
Kariiaiii \’eiikati*ao, In re 
Ktnperor v. D. B, Weir 
(iifdhari Lai v. Lmperor 
*>Hicial .Assignee of Madras V. Bajam Aivar 
Kaiiirkunianna Imath Narayana v. Muossd Kanir- 
kamama 


s. f. 8 M. L. T. 374. 

.*«. V. 7 A. L. J. 1070. 

• 

s. c. 8 M. L. T. 448. 
s. <*. 15 C. W. N. 100. 


s. c. 13 C. L. J. 115. 

• 

S. c. S M. L. T. 449; I M. \V. N. 824. 
s. c. 13 C. L. J. ]32j 15 C. W. N. 600. 
8. c. 15 C. IV. N. 328. 
s. e. 12 C. L. ;. 4.“)9; 15 C. W. N. 168. 
8. c. 13 C. L. J. 300; 15 C. W. N. 530. 

8. c. 13 C. L. J. 234. 

• 

5. c. 15 C. \V. N. 198. 


s. r. 8 M. L. T. 417. 
s. c. 8 M. L. T. 463. 

s. c. 1 M. W. N. .59.'; 8 M.L.T. 3S0; 20il.L J.823 


s. c. 12 C. L. J. 556. 
s. c. 33 C. L. J. 139. 

s. t. 12 C. J,. J. 537. 

# 

6. c. 12 C. L. J. ISO. 


12 C. L. J. 505; l.“, C. W. N. 87. 

1 M. \V. N. 576; 8 M. L. T. 368. 

1 M. W. N. 586; 8 M. L. r. 381. 

15 C. W. N. 171; 38 C. 66. 

15 C. W. N. 1.5. 

12 C. L. J. 497. 

8 M. L. T. 385. 

8 AL L. T. 41.5. 

8 M. L T. 427; I M. W. N. 825. 

1 M. \V. N. .'65; 8 M. L T. 349. 

H M. L. T. 4-5; 1 M. W. N. 826. 

8 M. L. T. 388. 

8 M. L. '1'. 373. 

12 Bom. L. H. 930. 

85 P. L. R. 1610Cr.;23 P. K. 1910 Cr. 
33 M. 299. 


• • • 


s. r. 8 M. L T. 447. 
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Corresponding pages of other Reports and 
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Shiv Gowda v. C. S. Fernandez 
Abdul Khadir Mahamud v. P. Mammad 
Bhanii Luxuman Shanbaga, In re 
Public Prosecutor v. Kalia Periimal 
Hajara Bibi v. Lai Ohand 

Venkata Kumara Mahipati Surya v. Ravw Seetha* 
ramayya 

151 j Ram Bakhsh v. Ram Sarup 

152 Srinivasachariar v. Ramanujachariar 

152 Perumal v. Perumal 

153 Venkatasami v. Ramanathau 
156 Suppan Servai v. Dorasingani 

156 Ramanathau V. Karuppayee ^ ... 

157 Hira Rodhiani V. Sokhyono Pattojosliji 

157 ; Sadaya Pillay v. Amiithachari 

158 Mahomed Meera v. Ramalingam Pilla}' 

160 Patchaperumal v. Sampathu 

160 Secretary of State v. Narasimhachariar 

161 Akkammad Mohideen v. Sowmya Narayana Aiyengar 

162 Ramaaami Reddi v. Authi Lakshmi Ammal 

163 Balia V. District Magistrate of South Canara 

164 Anthavaipu Gopinathan V. Tangudi Lingayya 

164 Kandappa Chetty v. Chinniappa Gowndcn 

165 ! Talukdari Settlement Officer V. Umasliankar 

166 I Ladha Ebrahim & Co. v. Assistant Collector, Poona 
168 ' Jeevandas v. Ranchoddas 
171 , Purshotumdas T. Ramgopal 
175 Vibudapriya v. Ksoof Sahib 

178 Solai Naick, In re 

179 Gajjar, T. K. v. Lallubhai 

180 Pestonji v. Framji 

183 Sethna, R. D. v. National Bank of India 

189 ‘ Gajanaii Vinaynk v. Wainan Shamrao 

190 : Emperor v. Shib Das 
193 ' Amar Das v. Emperor 
195 Dcvulapalli v. Polavarapu 

202 Mahomed Hashim v. Emperor 

203 Guln V. Chatuninal 
203 ' Emperor v. Virumal 

208 Hasraj Hirji v. Karachi Municipality 

209 Jaffar Fadu v. Emperor 

214 Halinia v. Asibai 

215 ; Ohatagir v. Matanomal 

216 , Sabijram v. Gagumal 

218 Hooseini Allahrakhio v. Jaffar Fadu 

219 I Ibrahim Khan v. Emperor 

220 , Til Kanchan Gir v. Emperor 

221 Bansi Dhar v. Emperor 

222 I Harji Mai v. Receiver of the Insolvent Debtor’s [ 

Estate ... j 

222 Harnam Singh v. Harnam Singh ... : 

223 Malo v. Emperor ... , 

224 Ram Kuar v. Mnltani Chand 

224 Karim B{iksh v. Jattu Ram 

225 Fatteh Din v. Ham Rakha 

226 Rasul Khan v. Emperor 

226 ' Shankar Das v. Naraiii Das 

227 Muhammad Bakhsh v. Faiz Bakhsh 


s. c. 8 M. L. T. 412; 2 M. W. N. 1; 21 M. L. J. 391. 
s. c. 1 M. N. 592; 8 M. L. T. 361. 
s. c. 8 M. L. T. 418; I M. W. N. 419. 

s. c. 1 M. W. N. 740; 8 M. L. T. 431. 

# 


4 4 4 


s. c. I M. W. N. 593; 8 M. L. T. 363. 

* 

s. c. 8 M. L. T. 446. 
s. c. 8 M. L. T. 298. 
s. c. 8 M. L. T. 409. 
s. c. 8 M. L. T. 451. 
s- c. 8 M. L. T. 450. 
s. c. 8 M. L. T. 380. 

.s. c. S M. L. T. 417. 

.s. c. 8 M. li. T. 430; 2 M. VV. N. 84. 
s. c. 1 M. \V. N. 562; 8 M. L T. 362. 

S" C" 8 il. Ij. T. 3/8. 

s. c. 9 M. L. T. 75. 

s. c. 1 M. IV. N. 514: 9 M. L. T. 35. 

s. c. 1 M. W. N. 854; 9 M. L. T. 81. 

s. c. 1 M. W. N. 540; 8 M. L. T. 341. 

s. c. 9 M. L. T. 210. 

s. c. 12 Bom. L. R. 837; 25 B. 72. 

8. c. 12 Bom. L. R. 839. 
s. c. 12 Bom. L. R. 844. 
s. c. 12 Bom. L. R. 852. 

s. c. 1 M. W. N. 779; 20 M. L. J. 879; 9 M. L. T. 44. 
s. c. 8 M. L. T. 451; 21 M. L. J. 281. 
s. c. 12 Bom. L. R. 860. 
s. c. 12 Bom. L. R. 863. 

8. c. 12 Bom. L. R. 870. 
s. c. 12 Bom. L. U. 8S1. 
s. c. 35 P. W. R. 1910 Cr. 
s. c. 36 P. W. R. 1910 Cr. 
s. c. 20 M. L. J. 855; 9 M. L. T. 26. 
s. c. 4 S. L. R. 52. 

8. c. 4 S. L. R. 53. 
s. c. 4 S. L. R. 55. 
s. c. 4 S. L. R. 65. 

8. c. 4 S. L. R. 67. 
s. c. 4 S. L. R. 77- 
s, c. 4 S. L. R. 80. 
s. c. 4 S. L. R. 82. 

8. c. 4 S. L R. 86. 

* 

* 

# 


8. c. 26 P. L. R. 1910. 

8. c. 27 P. L. R. 1910; 140 I*. W. H. 1910. 
s. c. 28 P. L. R. 1910. 

8. c. 29 P. L. li. 1910. 
s. c. 31 P. L. R. 1010. 

8. c. 32 P. L. R. 1910. 

8. c. 33 P. L. R. 1910. 

B. f. 34 P. L. R. 1910. 

8. c. 35 P. L. R. 1910. 


228 

Kalian v. Chhedu Singli 

• 

♦ # t 

229 , 

Wasawa Singh v. Emperor 

.. s. r. 36 P. L. R. 1910. 

229 , 

. Bala Baklish v. Lohri 

... 8. f. 39 P. L. K. 1910. 

230 

i Pala V. Beant Singh 

... s. c. 40 P. L. R. 1910. 

231 

1 Inayat Ali Shah v. Wila.yat ShaU 

... 6. c. 46 P. L. R. 1910. 
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259 
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276 
279 
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282 
288 
291 
298 
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298 

299 

299 

300 

301 

301 

302 
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315 


315 
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Dial Singh v. Allah Ditta 

Rukn Abdulla Shah v. Dajala Mai 

Amolak Shah v. Maula Bakhsh 

Jahana v. Emperor 

Allah Dia r. Sandba 

Viru T. Imam Din 

Kalyan Singh v. Emperor 

lileda T. Mchan Lai 

Lala Das v. Spratt 

Ram Rattan Shah v. Kirpa Ram 

Sital Das v. Emperor 

Sital Das r. Jesi Bai 

Muhammad Azim v. Secretary of State for India 
Soman v. Emperor 
Gul Hassan v. Emperor 
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CALCUTTA HIGEI COURT. 

Civil Role No. 2859 op 1910. 

August 31, 1910. 

Tresent :—Mr. Justice Mookerjee and 
^fr. Justice Teunon. 

13ANKU B.KHARY DRY and others 
“ Plaintiffs— Petitioners 

versua 

HARENDRA NATH MUKHERJEK 
— Defendant—O iTcsiTE Party. 

lieceivd Parly —11 hm llecctrvr inn arcc/isiiry jxirty 
Snit ayalnfit Receivci—Pcrmicsion of Court, I'rhethcr 
condition precedent, 

WlicMu property in the lumUs of ii Ueceivor is in- 

tcmled to be alVeeted by the result of tlie litijrution, 

the Receiver is a proper and necessary jiarty to tlie 
suit. 

Jali/ulra ( hotvdhri v. Sarfaraz U liul. 

Cas. 2U; U W. N. 653, followed. 

Miller V. Ram Ranjun Chahravarti, 10 C. 1014, 
Charted Bank v. Haris Chnuder Xciujij, 5 C. W. N. 
XV and Kamnr Suth/a Snflyu (,7/o.«J/'v. Rtnti (iolap 
Moni Dell, 5 C.W. N. 27, tlistinguislied. 

1 he consent of tlie Court to an action against a 

Receiver appointed b}'the Court, is not a condition 
precedent to tlie right of the party to sue, and the 
omission can be rectified by a .subsequent ajiplication 
lor leave to continue an action brought without such 
])crniission. 

Pramatha Nath Ganyooly v. Khctra Nath Bancrke, 
32 C. 270; 9 C. W. X. 247, dissented from. 

Wliere, therefore, a suit lias been brought against a 
Rec 9 iver without the permission of tlie Court ap¬ 
pointing him, ic is open to the Court in wliich the 
suit has been brought to allow the iilaintill an op¬ 
portunity to obtain tho necessary leave anil then to 
continue the suit. 

Rule against the order of the Small Cause 

Court Judge of Sealdah, dated April 8, 1908. 

Rabu Dchendra Nath Ohosh, for tlie Peti¬ 
tioners. 

Rabu tmitish Chandra ^[ukherjee, for the 
Opposite Party. 

Udgment^—Tlie petitioner.s com¬ 
menced a suit in the Small Cau.se Court at 
Sealdah for recovery of money alleged to be 
due on^accouut of the price of jute sold by them 


to one Debendra Nath Mukerjee. Debeiidra 
died intestate on the Idth July 1907 after 
the close of the transaction on ■which the 
claim is founded. Shortly after his death on 
tlie 9th December 1907, a suit was commenced 
by his eldest son Harendra Nath for parti¬ 
tion of the family properties. On the ■Ith 
December 190S, Harendra was appointed 
Receiver of the subject-matter of the litiga¬ 
tion and subsequently took possession of all 
the assets left by his father. The plaintiff.s, 
therefore, prayed for a decree for Rs. 084 
against the estate of Debendra Nath, in the 
hands of the Receiver, and joined a.s parties 
defendants to the suit, Harendra Nath the 
Receiver, a.s also the other sons of Debendra 
Nath. The Receiver defendant resisted the 
claim, inter alia, on the ground tliat he as 
Receiver could not have been sued without 
the leave of the Court by which he was ap¬ 
pointed. Tlie other sons contended that 
they were not personally liable, and admit¬ 
tedly no part of the a.ssets was in their hands. 
The learned Small Cause Court Judge held 
that a personal decree could not be made 
against any of the defendants, inasmuch as 
upon the allegation in the plaint, the claim, 
if well-founded, was enforceable only against 
tlieassetsof Debeudra Nath; and as these 
assets were in the hands of the Receiver, tlie 
only decree possible would be against him, 
but as leave had not been obtained from tlie 
Court by which tlieRuceiver had been appoint¬ 
ed, the suit could not proceed aguinst him. 
In this view, the learned Judge dismi.ssed tlie 
suit. The plaintiffs now invite us to di.s- 
cliarge thi.s decree and to direct a re-trial of 
the suit. 

It has heeii argued in support of tlie rule, 
first, that it was not necessary for the plain- 
tills to sue the Receiver at all, because what 



0 


INDIAN CASKS, 


[1910 


PANKU PEHARY DEV V. HARENDKA NATH. 

they really seek is a personal decree ag'ainst 
tlie defendants, and, secotulli/y that if it was 
necessary for the plaintiffs to sue the Receiver 
and to obtain leave of the Court in that be¬ 
half, the suit ought not to have been dismiss¬ 
ed, but opportunity should have been afford¬ 
ed to tbe plaintiffs to enable them to obtain 
necessary sanctioii from the Court by which 
the Receiver was appointed. 

In so far as the first of these contentions is 
concerned, it is. in our opinion, obviously nu- 
founded. The plaintiffs have framed their 
plaint so as to make the Receiver a necessary 
party to the suit. Their allegation is that 
the money whicli they seek to recover is due 
from the estate of Dehetnlra Nath, and the 
prayer in the plaint is to the effect that a 
decree may he made a^ain.st the assets of 
Debendra Xatli which are now admittedly in 
the hands tif tlie Receiver. Consequently t)ie 
Receiver is a necessajy parly to the suit. 

The learned Vakil for llie petitij)ner.s placed 
reliance \ipoii the cases of v. Ifam 

Rfjjijdn (\), Choi fniul Bank v. 

Haris Chauihr (;i) and Knuiar Sulfija 

Siiftf/i (ihus-iij V. liatii (7o/irp Mnui 
(:l), to show fl'.at the Receivei' is not a neces- 
sary party to a suit of tliis cliaracter. 
Rut the cases upon wliich reliance is placo<l 
are clearR' distinguisliable. The test to he 
applied to detei miru* whetlicr tlie Receivei* 
is or is not a nece.ssary partj* (o a litigation 
was laid down hi' this Court in tlie case 

of Jntiudrn Xafli Clanvdfmri v. Sarfaraz Miah 
(4). 'I’hat test is this : Where property in 
the hands <jf a Receivei* is intended to he 
affected hy tlie result of tlie litigation, 
the Receiver is a proper and necessary party 

such a sail, hecause altlioiigli the appoint- 
ineiit of the receiver does not of itself debar 
tlie creditor of tile per.soii over wliose estate 
the receiver has been appointed from suing 
for his claim, y«?t if t he <diject of the suit is 
to interfere with tlie possession of the Re¬ 
ceiver or tlie jiirisdicLion of the Court ap- 
pointingthe Receiver, leave of the Court 
must l>e obtained and the Receiver made a 
pirty lolliOHiiit. Now as we have already 
explained, tlie frame of tlie plaint in the 
case before us shows (hat the only relief 
claimed hy I he plaint iffs is sought against the 

(1) 10 C. 101 I. 

iJ) "} C. \V. N. \V. 

i:J) C. W. N. 2/. 

t-t) 0 In t Cas. 2i h 11 f. W. N. 0'>3. 


as.sets of Debeudra Nath in tlie hands of the 
Receiver. Consequently theReceiveris a neces¬ 
sary party to the suit and the plaint was pro¬ 
perly framed. The first contention, therefore, 
fails. 

In so far as the second contention of the 
petitioners is concerned, it is clearly well- 
founded and must prevail. The learned 
Vakil for the Receiver has contended, upon the 
authority of a decision of this Court in the 
case of Bramniha Nath Gavgoohj v. Khetra 
Noth Banerjee fS), that the consent of the 
Court toan action against a Receiver appointed 
hy tbe Court, is a condition precedent to the 
light of the party to sue and the omission 
cannot ho rectified by a suKsequent applica¬ 
tion for leave to continue an action brought 
without such permission. After careful con¬ 
sideration of the decision on which reliance 
lias been placed, we regret wo are unable to 
follow it a.s well-founded on principle. There 
is no statutory provision which render.s it 
necessary fora litigant to obtain permission 
of the Court hy which the Receiver has been 
appointed previous to the institution of the 
suit against liim. No doubt, if such a litigant 
makes an attempt, to disturb the possession 
of the Itecciver, he may be guilty of contempt 
of Court and may Ihu.s render himself liable to 
be dealt with summarilj'. It may also becon- 
cedetl that if such a suit has been brought, the 
Court in which the suit has been instituted, 
will not permit the plaintiff to haras.s the 
Receiver till pel mission of the Court by which 
the Receiver was appointed has been obtained. 
Hut wo are unable to apprecialo upon what 
intcdligible principle tlie position can be Jc- 
fended that because (he suit has been insti¬ 
tuted wit bout leave previously obtainoJ, jt 
mn.st necessarily he dismissed, and that it is 
not open to the Court to stay proceedings in 
the suit with a view* to enable the plaintiff to 
obtain leave of the Court to proceed with the 
suit against (ho Receiver. Mr. .Justice Rodilly, 
who decided the case of Pramatha Nath Qan- 
U'fulu V. Klufra Nath Bata’rjcc (5), observed 
that no antliority had been cited to him to 
show t hat the suit might be brought without 
lea\'e previously obtained. Possibly, this 
absence of authority may bo attributed to 
the fact that the suggestion had never before 
been made tiiat it is not open to the party, 
wlio has ii.stituted a suit without leave of 
the Court, to pr4j<‘i*od witli it after leave has 
(5> 32 C. 270} y V. \Y. N. 247. 
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been obtained. The only ca.se in which this 
question appears to have been directly raised 
is Hirshfield v. ICalisker (6). There a suit 
had been instituted against a Receiver with¬ 
out leave previously obtained. The objection 
was taken that the suit could not proceed. 
The plaintiff thereupon asked for permission 
to obtain leave and prayed that an oppor¬ 
tunity might be given to him by stay of pro¬ 
ceedings in the suit. It was held that al¬ 
though the suit had been commenced without 
leave, the remedy was either a stay of pro¬ 
ceedings on the part of the plaintiff or to 
punish him for contempt of Court, or both, 
but not to dismi.ss the suit, and that it was 
open to the Court, upon application by the 
plaintiff, to allow him an opportunity to ob¬ 
tain the nece.ssary leave and then to continue 
the suit. We do not refer to this decision as 
an authority binding in any way upon this 
Court, but the case clearly indicates that the 
view which we take h.as been previously adopt¬ 
ed as well-founded on legal principle, [see 
al.so Tiivti'mv. Harhonrijl')^ where the Supremo 
Court of tiie United State.s was divided in 
opinion upon the question whether failure to 
secure leave of Court to sue a Receiver is a mere 
irregularity or a defect wliicli affects f lie juris- 
diidion of tlie Court]. The Court below, there¬ 
fore, in tlie case before us, ought not to have 
di.smissed the suit, but should have stayed 
the proceedings for areasouable time in order 
to enable the plaintiffs to apply to the Court 
by which the Receiver was appointed for 
leave to proceed with the suit against him. 

The result is that this Rule is made abso¬ 
lute and the order of dismis.sal discharged. 
Thec.ise will be remitted to the Small Cause 
C )'j.ft in order tliat he may allow an oppor¬ 
tunity to the plaintiff.s to obtain the necessary 
leave. .The co.sts of this Rule will be costs in 

the suit. We assess the hearing fee at two 
gold mohnrs. 

Ride made ahaohde, 

(f)) (180I-) 30 Now York Siipplomciit 1027 

U) (1881) lOi U. S. 120; 26 Law. Ed, 672. 


CALCUTTA HIGH COURT. 

MiSCELLANEOt’S CiVIL ApPEAL No. 127 OF I&IO. 

August 26, 1910, 

Present: —Mr. Justice Mooktrji and 
Mr. Ju.stice Teunon. 

RHADRESA7AK GOLOI AND OTHERS— 

J DDGM ENT. DEBTORS—APPELLANTS 




BISHND CHARAN SEN AND OTHERS— 
Aection-pdrchasers—Respondents. 

Sale—Application jor sefiiiig aside—Fraud—Second 
appeal, whether competent—Chmge in law—Civil Proce¬ 
dure Code (Act Xir 0/1882), .s-.' 244—Civil Procedure 

Cade (Act V of 190HJ,ss. 2, 47, 104 suh-s. ( 2 ), 151, 0 . 

XXI, rr. 90, 92—Application for setting aside sale on. 
ground of fraud placed on same footing viih those made 
on ground of irrcyiilaritg, as regards appeal. 

In December 1908, an appHcjition for setting aside 
a sale was made by the judgmeut-debtor on tho 
irromid of material irregularity and fraud. The first 
onrt granted the application and set aside the sale 
in August 190:). On ap;)oal, the lower appellate 
Court allowed tho ajijieal and rejected the ai)plication. 
Ihe judgment-debtor then preferred a second appeal 
and contended that ns the application was made 
under the Code ot 18H2, it fell under section 244 of 
the Code and a second aiipeal was competent: 

Ueld, tliat the order of the lirst Court havin<>- been 
made when the Code of 1908 had come iuto^opera- 
tmn.tlie order shouM bo treated as one made under 
(). \.\I, Uule 92 .snh.rule (I); that tho application 
must h ivo l)con trontod by tho first Court as one 
under rule 90 which has effected a material altoratiou 
in tlie law and had placed cases in which a sale was 
itnpcacheil on the ground of framl on the same footing 
a.s cases in which the sale was impeached on the m-ound 
of material irregularity; and that under section 101 
sub-section (2) a second appeal was iucoinpetcnL 

Appeal from tlie order of the Distriofc 
Judge of Hooghly, dated January 24, 1910, 
reversing that of the IMun.sif of Howrah, dated 
August 23, 1909. 

liabu llarendra Krishna Mookerjee^ for the 
Appellant. 


J UdgTnent. —This is an appeal against 
an order refu.sing to set aside an execution 
sale. The sale was held in execution of a 
rent decree on the 15th August 1908. On the 
23rd December 1908, an application was 
made by a per.son who claimed to be tlie 
transferee of a portion of the holding to set 
aside the sale on tlie ground of material 
irregularity in publishing and conducting it 
and also on the ground that the sale had hetm 
brought about by fraud. On the 23rd Angn.«t 
1909, the Court of fir.st instance granted 
this application and set aside tlie sale. On 
the 24tli January 1910, the learned Dislrict 
Judge made tlie order now under consider¬ 
ation by which he allowed the appeal and 
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dismissed tlie application for reversal of the 
sale. It is clear that no appeal lies to this 
Court ajyain.st the appellate order of the 
District Judge. But the learned Vakil for 
the appellant has suggested that as the 
application was made on the ‘2'^rd December 
190i>, when the Code of 1832 was in force, 
under sections ‘244 and dll of that Code, the 
appellant is entitled to prefer an appeal to 
tins Court against the appellate order of the 
District Judge. In our opinion, there is no 
foundation for I his contention. The order of 
the Court of first instance was made after 
the Code of 1908 had come into operation. 
The order, therefore, must he treated as one 
made under Order XXf, Rule 92, sub-rule 
(1). The application must have been treated 
hy the original (N>nrt as (nie under Rule 90 
wliich has etVected a mirerial alteration in the 
law and has placed exses in which a sale is 
impeached on the grouinl of fraud on the 
same footing as cases iti which the sale is 
impeached (m the ground of material irregu¬ 
larity. If, therefore, the order was made 
under Rule 92. section int, of the Code read 
with Onler XXlIf, Rule 1. clause. (7) allowed 
an appeal to the C’ourt of the District Judge: 
hut under section 101. sub-section (2), ii > 
appeal is allow<‘d from tin; order passed in 
appeal. It isals> clear tljat section lo5 is 
of no assistance to tlie appellant. That sec¬ 
tion oidy saves a right of appeal which had 
a<‘crucd to a pai ty at thecommencoincnt of the 
new Code. Section 2 is exjually ineffectual, 
because it exeliiJes from the definition of 
• leci’ce* any u'ljinlication nmler section -1-7 
from which an appeal lies as an appeal from 
an onhu’. 'IMic result, therel'i)re, is that this 
appeal must be dismissed on tlie grouml 
that no appeal is allowed by law. 

/i pptjnf diJini 


C.UiCUTT.V HIOIT COURT. 

Mis :i.:i,i..\.\Euu.s Civif, .4ri’i;sL Xo. 2 H- 

OK U)09. 

August 21 . 1 !U 0 . 

pri-wiif: —Mr. Justice Mo<;kerjee ami 
Mr. Justice Teuuoii. 
liKXODK BANDOPADIIVA axu 

rjTH I'. us — Pro f'tnnu I Ikkiin’P vxt.s — 

ArrEKLANT.S 
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bchcecn several morfgageeg, if decree—Civil Procedtire 
Code ('ActVoflQ0S),ss. 2 cl. (2), 47(1)—Distribution 
of sale proceeds bcliveen prior mortgagees—Interest to 
ran till date oj conlirination — Ti'onsfer of Property Act 
CIV of HZ, 84. 

An order lUrGcting the distribution of sale pro- 
c*ee<ls between the lirst mortgagee and the second 
mortg.agee, who were made parties to a suit by 
tlie third mortgagee to enforce his security, is 
uti order within the scope of section 47, sub-sec¬ 
tion (D. of tho Civil Procedure Code of 190S and 
is, therefore, a decree Avithixi section, 2, sub-section 
(2). ami is np])ealalile ns .such. 

In directing the distribution of the sale pro- 
ceed.s, the Court should proceed upon the as¬ 
sumption that each of tho prior oncnmbrancers 
was entitled to interest at tho contract rate up 
to the date of tho confirmation of the sale, which 
w.as the earliest date* on which money became 
really available for distribution amongst the different 
mortgagees. 

Appexl frnm tho order of ths S ib-Jiidgo 
of Murshiilabu'l, dated March 5. 1909. 

Bahu Tarak Chandra Cli(ikravJr/t\ for the 
Appellants. 

Babus Tiipin Behari OJiosh^ Henxendra }<ath 
Karnnamay BoiC and Uar idhone Nag, for 
the Respondents. 

Judgrricnt. —Tins appeal is directed 
again.st an order for distribution of sale 
proceeds between the first mortgagee and 
the second mortgagee, who were made parties 
to a suit by the third mirtgigee to enforce 

his .security. 

It appears that the mortgagor, Harish 
(diandra Tewari, executed a mortgage on the 
I5fh December 1891 in favour of one Kali 
Krishna Cbondhari, now ropre.sented by the 
o.xecutors to bis estate who were made the 
.sec> 11 ( 1 , third and fourth defendants in the 
moitgage suit. Tiie mortgagor executed a 
second moitgage in favour of the fifth de¬ 
fendant on the 12th Juno 189() and a third 
mortgage in favour of tho plaintiff on the 
llth July 1899. He appear.s to have 
executed other mortgages subsequently in 
favour of the sixth and seventh defendants. 

The plaintiff third mortgagee .sued to 
enforce his security and joined as party 
defendants not only the mortgagor hut also 
the two piior and the two puisne cncum- 
hrancer.s. On tho IGth March 1906, the 
prior mortgagees consented to an order for 
sale of fhe mortgaged properties free of all 
encumbrances. The Court tlioreupon passed 
tin* following order : — 

“'I'liaf flic suif he decreed with costs 
hearing inieresf, at 6 p“r cent, per annum, 
that the defendant do get three months’ 
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grace to pay off to the plaintiff or to the 
Court the principal and interest due on the 
mortgage with costs as above ordered, that 
on default the mortgaged property No. I 
(in which the third mortgagee alone was 
interested) be sold first, that in the case of 
balance remaining due, the mortgaged pro¬ 
perty No. II be sold free from encumbrances 
and the sale proceeds be applied, first to 
the mortgage amount due to the defendants 
No.s. 2 to 4, then to the defendant No. 5, 
and then to the balance due to the plain¬ 
tiff, and lastly to the defendants Nos. 6 and 
7.” The decree as originally drawn up was 
not in accordance with this judgment, but 
it was subsequently amended and brought 
into conformity with it. The period of grace 
expired and neither the mortgagor nor the 
puisne mortgagees paid anything. Execu¬ 
tion was, therefore, taken out by the decree- 
holder third mortgagee, and tlie propertj'’ 
common to the various mortgagees was sold 
on the 22nd September 1908. One-fourth 
of the purchase money was deposited by 
the purchaser on that date and the balance 
was paid into Court on the 30th Septem¬ 
ber 1008. On the 30tli October 1908, the 
judgment-debtor made an application to 
set aside the sale. The re.sult was that 
the time of the Court was occupied up to 
the 2.3rd Januarj’' 1909, with the considera¬ 
tion of the question of the validity of the 
sale. On that date the application for 
reversal of the sale was rejected, and the 
sale was confirmed. Shortly after, on tlie 
5th March 1909, the Court proceeded to 
determine how tlie sale proceeds, which 
were insufficient to satisfy in full tlie claims 
of both the first and second mortgagees, 
were to be applied. The controversy between 
them related to the point of time up to 
which interest as stipulated in their res¬ 
pective mortg.'iges was to run according to 
tlie contract rates. The Subordinate .Judge 
held that the interest was to he calculated 
upon each of tliese securities up to tlio 
date of the sale, and he distributed tlie 
proceeds on this basis. The first mortgagee 
has now appealed to this Court, and on his 
behalf it lias been contended th.at the order 
of the Court below is erroneous inasmuch 
as interest ought to liave lieen allowed on 
his security up to the date of the confirma¬ 
tion of the sale. 

A preliminary objection has been taken 


to the competency of the appeal on the 
ground that the order is not a decree within 
the meaning of section 2 of the Civil Pro¬ 
cedure Code of 1908 and is consequently not 
appealable. In our opinion, there is no 
force in this contention. The order is clearly 
one within the scope of section ^>7, sub¬ 
section 1. of the Civil Procedure Code of 
1908. The question raised is one which 
arises between the parties of the suit, in 
which the decree was passed. It also relates 
to the satisfaction of the decree, because 
the decree directs the sale proceed.s to be 
applied in tlie first instance to discharge 
the debt due to the first mortgagee, then 
to the second mortgagee and the balance to 
be applied to the satisfaction of the debt 
due to the plaintiff, the tliird mortgagee. 
Consequently the question is clearly one 
between the parties to the suit and relates 
to the satisfaction of the decree. The 
order is, therefore, a decree within the 
meaning of section 2 of the Code, and is 
appealable as such. 

The question, we are invited to determine, 
relates to tlie date up to which interest at 
the contract rate can be claimed by the 
fir.st and second mortgagees. Is it tlie date 
of sale as held by the Subordinate Judge, 
or the date of the confirmation of sale as 
contended by tlie first mortgagee, or the 
date of the payment of the purchase-money 
into tlie Court as argued by the second 
mortgagee, or the date fixed in tlie decree 
for the ro-paynient of the mortgage money 
due to the plaintiff third mortgagee, as 
suggested hy tlie mortgagorr* Of these four 
possible alternatives, obviously the date 
accepted by the Subordinate Judge cannot 
be supported. On the date of the sale, tlie 
whole of the purchase-money, which was 
to be distributed between the different mort¬ 
gagees, was not available for the purpose. 
Ooiiseciueiitly the date of sale cannot lie 
regarded as tlie date up to wliieli interest, 
shouhl run upon tlie prior security. The 
real point in controversy between tlie pnr-ti(*s 
is, wlietlier tbe date sbonld be that on wbicli 
the wliole piir-chase-iiioney was bi-onglil into 
tlie Court by tbe purcdiascr or (he 
of tlie eoidifination of sale. In o.ii' opinion 
it is tlie latter date wbicli ought to lie 
accepted as the time up to whieli interest 

must rain upon eacli of the .senior .seciirit ies. 

It has been argued on bebalf of the second 
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mortgagee that the sale proceeds became avail¬ 
able for distribution amongst the mortgagees 
as soon as the purchase-money was paid 
into Court by the purchaser, and in support 
cf this view, reliance has been placed upon the 
cases of Jogemho Nnih Sircar v. Gohind 
Chnndcr Addi (1) and Hafez Mahovimed Ah’ 
Khati V. Da/Hodar Pramaiiick (2). Neither 
of these decisions, however, is of any real 
assistance to the second mortgagee. The 
case of Jogendro Nath Sircar v. Oohiud 
Chunder Addi (1), shows that although it 
may be open to tlie Court to distril)nte 
the sale proceeds amongst the different 
claimants, before the sale has been con¬ 
firmed, it is, by no means, obligatory upon 
the Court to do .so. In our opinion, an 
order for distribution ought not ordinarily 
to be made before tl»e confirmation of the 
sale. At any rate, the first mortgagee cannot 
be called upon to demand distribution of the 
sale pjoceeds before the sale has been con¬ 
firmed. The case of Hafez Mahoinmed Ah’ 
Khan v. Hamiular Praaianick (2). also does 
not suppoit the contcMition of the second 
mortgagee. That case merely shows that the 
deposit is not available for distribution in 
any event before the whole of the money 
has been brought itdo Courti it does 
not aillrm tlie doctrine that the depo.sit is 
availal)le as a matter of cour.se for distri¬ 
bution before the order for confirmation l>as 
been made. The true principle, which ought 
to guide tlie Court in this matter, is, we 
think, to he found in section 84 of the 
Transfer of Property Act. Uiulertliat section 
wlien the mortgagor or other per.son entitled 
t<) redeem has tendered or deposited in 
(^)urt under section 8.d tlie amount remain¬ 
ing due on the mortgage, intere.st on the 
principal money ceases from tlio date of the 
tender or as soon as t he mortgagor or sucli 
other person as aforesaid lias <lone all 
that lias to !)e <lone liy him to enable the 
mortgagee to take such amount out of Court, 
as tlie case may be. In other wi>r«ls, interest 
upon mortgage debt does not cease to 

run till the mortgagor lias remlereil it pos¬ 
sible for tlie mortgagee to take the money 
out of Court. The eifect of the .sale in 
the case before us was, uo doubt, to make 
tlie mfiney available for distribution amongst 
tlie tlilTercnl mortgagees in the event of 

(1) lii C. 2:r>. 

(LO C. 'dU, 


the ultimate confirmation of the sale. But 
the mortgagor, shoi'tly after the sale, applied 
for reversal of the sale on the ground of 
irregularity and fraud. By his own conduct, 
he challenged the validity of the sale and 
thus made it practically impossible for the 
prior encumbrancer to ask for a distri¬ 
bution of the sale proceeds, till those 
proceedings had terminated. In substance, 
if the sum realised by the sale be treated 
as the property of the judgment-debtor 
which he tendered to the prior encumbran¬ 
cers in s.^tisfaction of their dues, the tender 
wa.s entirely of a conditional character. The 
prior encumbrancers could not be expected, 
in these circunisfances, to take the money, 
from the risk of being called upon to refund 
the .sum to the purchaser as soon as the 
sale was reversed at tlie instance of the 
mortgagor. In our opinion, the Court below 
ought to have directed the distribution of 
the sale pioceeds on the assumption that 
each of the prior encumbrancers was entitled 
to interest at the contract rate up to 
the date of the confirmation of the .sale, 
which was the earliest date on which money 
became I'eally availaVile for distribution 
amongst the different mortgagees. 

We have not yet referred to the sugges¬ 
tion of tlie mortgagor that interest at the 
contract rate upon the senior securities should 
cea.se on the date fixed in the decree for 
re-payment by the mortgagor of the sum 
due to the plaintiff, third mortgagee, because 
this contention i.s, in our opinion, clearly 
unfounded. Kefcrence was made by the 
learned Vakil for tlie mortgagor to the form 
of the decree given in Appendix D, form 
No. 8 of the Civil Procedure Code of 1908, 
Tlmt decree is es.sentially different from the 
decroo drawn up in thi.s case. ^1 be leading 
feature of that decree is that one 
of redemption is fixed for the plaintiff 
mortgagee as well as the pi’ior encnmbrancer.s 
joined as partiea to the suit. In the ca.se 
before us, the decree fixed the period of 
j'edcmptioii for the plaintiff, third mortgagee 
alone. It did not determine the amount 
due to tlie prior encumbrancers, nor did it 
deliiic the period within which the mortgagor 
must satisfy their claims. Consequently the 
decree could not be deemed to transform 
tlie contractual ohligntroiis in favour of the 
prior enciimhrancers into judgment- debts. 
The result was that when the sale proceeds 
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realised at the execution sale became avail¬ 
able, the prior encumbrancers could take 
the amount due to each of them on the 
footing of their respective mortgages which 
were in no way affected by the decree made 
in favour of the plaintiff mortgagee. 

The result is that this appeal is allowed 
and the order of the Court below varied. 
An account must be taken by the Subordinate 
Judge on the fooling of the directions given 
in this judgment. Any amount which has 
been paid in excess of what was legitimately 
available to the second mortgagee must be 
refunded by him to the first mortgagee. 
The first mortgagee is entitled to the costs 
of this appeal from the second mortgagee. 
"We assess tlie hearing fee at two gold 
moliurs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civir. REvrstox Petition No. 43(1 op 1910. 

September 20, 1910. 

Pre.^rjif -.— Mr. Justice Alunro and 
Mr. Justice Krislmaswamy Aiyer. 

BEbLARY PRES.S Co. Ltd., by tueiu 

AOENT ilATHURA DASS —Petitionrh 

versus 

K. VENKATA RAO and others— 

Respondents. 

Civil Procedure Coda (Art V of lOOS;, .s-. 24. O. 
^XXIX, R. 2, cl. (.3)— AppIirotioti In District ilnnf^if for 
disobedieii-'L’ o/iul interim injunction—Transfer of op. 
plirafioH (•// Disirirf Jmlj.'—Jurisdiction—Extent of 

powers of transfer under s. 2-i—Notice of transfer 
to p'lrtij. 

An interlocutory application j)eiuliii? before tl)c 
District Mimsif to punish the defondaut for dis¬ 
obedience of fill ad interim injunction granted l»v the 
Mimsif cannot ho transforred from his file to 
the file of .simo other Court liy tlie Di.strict Judge 
or the Uigli Court. 

ficction 24of the Civil Procedure Code iloes not ap¬ 
ply to such c.ases. 

When the District Judge transfers a <raso under 
section 2j-. on tlio applica:ion of a party, lie should, be¬ 
fore passing the orilerof transfer, give notice to the 
opposite party. 

it, however, the applicant invites the District 
Judge to translor the case of liis own motion an<l 
the Judge orders the transfer without giving notice 
to the opposite party, the order of tran.sfer is not 
liable to be set aside on tlio inor«‘ grourd of want 
of notice, the irregularity not being material, but onlv 
u clefect of torm. 

Paramananda Doss v. Mahahecr Dossji, 20 M. 37ft. 
referretl to. 

Petition, under section 115 of Act V of 
190&, praying the High Court to revise the 



Order of the District Court of Bellary, d\ted 
the 14th day of July, 1910, in O. P. No. 179 
of 1910 (0. S. No. 155 of 1910) on the file of 
the District Munsif’s Court of Bellary. 

Judgement. —This is an application 
under section 115 of the Code of Civil Pro¬ 
cedure to revise the order of transfer made 
by the District Judge of Bellary in O. S. Nos. 
155 and 78 of 1910 and of interlocutory 
applications Nos. 4SG, 538 and 612 of 1910 
on the file of the District Munsif of Bellary. 
We think there is no ground for interfering 
with the order of transfer as I'egards Suits Nos. 
155 and 78 and Applications Nos. 486 and 
612. It is argued that the order was bad 
inasmuch as no notice was given to the plain¬ 
tiff as required by section 24. That section 
empowers the District Court to make a 
transfer on the application of a party after 
notice to all or of its own motion without 
such notice. The order in these cases was 
made on the application of the defendant. 
Notice to all parties should have been given 
by the District Judge before making the 
order. Not giving the notice, we may, there¬ 
fore, assume, was an irregularity. We should 
have been inclined to regard it also as a 
material irregularity, .iustifying our inter¬ 
ference under section 115 but for the fact 
that the District Judge had power to make 
the transfer by his own motion without notice 
and hi.s attention was specially called to that 
provision and he was invited to make the 
order in the exercise of that power. The 
irregularity is a mere defect of form and we 
are not, therefore, prepared to interfere. The 
petition, so far as it i.s against the order 
of transfer of 0. S. Nos. 155 and 78 of 1910 
and interlocutory applications Nos, 486 and 
612 of 1910, is dismissed. 

With reference, however, to the order 
transfeiTing interlocutory application No. 538 
of 1910, the matter stand.s on a different foot¬ 
ing. That was an application to tlie District 
Munsif underclanse3,rule2,of Order XXXIX, 
to punish the defendant for disobedience of 
the ( 1-1 iutenn injunction granted l>y tlie 
District Munsif under that clause, d’ho Court 
granting tlie injunction has power to attach 
the property of the person guilty of dis¬ 
obedience or to iletain him in the civil 
prison. Tlie language of tliis chm-jc giving 
the power to tlie Court granting the iiijunc- 
tiou is a mnlification of clause 3 of section 
493 of tlie old Code. It must lie presumed 
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that the chatige was intentional. The powei' 
to transfer nnder section 24 is, no doubt, very 
wide. But .sub*clau9e 2 of clause (B) of 
pirb-section 1 of section 24 authorises a trans¬ 
fer to subordinate Courts competent to try or 
dispose of the suit, appeal or other proceed- 
ing. If the application under Order XXXIX» 
Rule 2, clause 3, can only be made to the 
Court granting tlie injunction, it follows that 
that application must be dealt with by that 
Court and the Court to which it is transferred 
w'ould not he competent to try or dispose 
of the same. We must, therefore, hold that 
the transfer of the interlocutory application 
No. 538 was bad. It is true that clause 3, 
Rule 2, of Order XXXIX is only an enabling 
provision conferring an authority on the 
Court granting the injunction and doe.*® not 
preclude an application to the Court to 
which a suit is transferred subsequent to the 
0(1 i 7 ifcrhn injunction from dealing with any 
disobedience of it. Indeed the ad iufei-hn in¬ 
junction would probably be enforceable under 
section 3G read with Rule 32 of Older XXI 
by the Bellary Subordinate Judge's Court to 
which the suit has been Transferred. But that 
is a very ditTeient thing from the power con- 
feii'edby clause 3 of Rule 2 of Order XXXIX 
on the Court granting the injunction It was 
held under section 257.\ of the old Code 
by this Court [Pafaiuanauda Das v. Mahahcer 
Dossji (1)], that the only Court which could 
sanction an agreement falling under that 
section was the Court which passed tlie 
decree. It could hardly be contended that 
the District Court could transfer an applica¬ 
tion for sanction nnder that section to 
another Court. Order XliVI I, like section G23 


of the old Code, authorises an application to 
review to the Court which passed the decree 
or order. It seems to us that such an 
application cannot be transferred by the 
District Court or tlie High Court to any 
otlier Court. These are cases which appear 
to be analogous to the applicsition under 
clause 3 of Rule 2 of Order XXXIX. We must 

set eside the order of the lAistrict Judge 
transferring interlocutory application No. 0.38 
of '1910 from tlic tile of the District Munsif 
of Hellai y. We make no order us to costs. 


Onh-r 


(1) liO -M. :i7H. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. 131 

OK 1909. 

July 28, 1910. 

Preseiil-. —Sir George Knox, Kt., Judge and 

Mr. Justice Griflir. 

GAJRAJ LAL— Applicant—Appellant 

versus 

RAMDIN LAL— Opposite Party- 

Respondent. 

Civil Pfocctlurc Cf>(h>(Ari To/19083, ss. 104 (/), 154 
—Arhitratinn ouHird—Applicntion to fdc the award re- 
fugvil — Appeal—Retrospective effect of Cii'il Procedure 
uffectiiip rit/ht to appeal. 

"Section 1.51 of the Code of Civil Procedure, 1908, 
does not affect any fright of a])pcal, which shall 
have accrued to a ]).arty beforo the now Code camo 
into force aiul i.s present at the comtncnccmont of tho 
new Code. 

llefoio the jnssing of the new Code of Civil Pro- 
ceilure, 190S. .an application was made to have an 
award of arbitrators filed in Court. The Court re¬ 
fused tho application subsequent to tho passing of 

the Code : . . 

Jfelil, that inasmuch as there was no provision 
in tho ohi Code of 1882 entitling an appeal against 
an ortler refusing an application to file an award, 
no appeal lay in the case. Section 104 of the new 
Code, having no retrospective effect, would not apply. 

Iluro.oimlari Tleln v. Jihatjohari Das 3innji, 13 C. 
80: Sattjhnri v. Mujiilan. 1.5 t'. 107; PliHUps V. Eyre, 0 
g. H. 1 at p. 23: • 10 H. ar.d S. lOOi; 40 L. J. Q. B. 2«; 
22 b. T. HOO, Xama bin .If.u v. Shekn bin Aiida, 32 
11. 337; 10 Bom. L. U. 33(», relied upon. 

First appeal from an order of the Sub¬ 
ordinate Judge of Jaunpur, dfited the 18th of 
June 19C9. 

itr. J. N. Chfiudhri, for the Appellant. 

IMr. Ahuiad Karijn, for the Respondent. 

Judgment-— Oajraj Lai applicant,here 
appellant, and Ram Din Lai, respondent here, 
liad a dispute regarding the division of cer¬ 
tain family property. They agreed luter sc 
on tlic 2na of July 1907 to refer the dispute 
to arbitration. The arbitrators decided the 
matter referred to them and pronounced their 
award on the 17th of July 1908. That award, 
as it happened, was in favour of Gajraj Lai, 
the appellant. On the 19th of Septembei 

1908, Gajraj Lai presented an application 
asking that the award might he filed and 
made a rule of Court. On the 18th of June 

1909. the Subordinate Judge refused the ap¬ 
plication. Retween tho lOtli of September 
1908 and the 18th of June 1909, the pre¬ 
sent Code of Civil Piocedure came into 
force and it is owing to the chaTiges made 
by the present. C'otle in the former Code 
that the dillicullie.s, wi‘h which this appeal 
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IS concerned, have arisen. Ifc had been 
held in several cases under the Code of 
Civil Procedure now repealed that that 
Code granted no appeal to a higher tribunal 
from an order refusing an application to have 
an award made a rule of Code. The present 
Code \_rt.de section 104 cl. (^)] grants an 
appeal from such an order. Taking advan¬ 
tage of section 104 cl. (/), Gajraj Tjal 
has filed the present appeal. Upon the 
appeal coming here for hearing, the respond¬ 
ent raised a preliminary objection to the 
effect that no appeal lay from the order 
of the Subordinate Judge dated the 18th of 
June 1909. The contention of the respond¬ 
ent is that as the proceeding.s, out of which 
the order of the 18th of June 1909 arose, 
were instituted under the former Code of 
Civil Procedure, nothing contained in the 
present Code can affect those proceedings 
and he claims the benefit of the finality which 
tlie former Code of Civil Procedure gave to a 
refusal by a Court to grant an application to 
file an award. In support of his contention 
the learned Advocate for the respondent drew 
our attention to Jlnrosinulati Vi'hi v. 
Bhoguhari Das Mavji (1) and also to Satgliuri 
V. MujiJayi (2). 

Those cases, undoubtedly, support his con¬ 
tention. The learned Advocate for tlie ap¬ 
pellant, in answer to the objection raised, 
contends that the present Code in express 
terms saves from the provisions of the 
foi'mer Code any right of appeal which shall 
have accrued to a party at the commence¬ 
ment of the Code. Tliis contention he bases 
upon section 154 of the present Code. Re¬ 
garding the cases cited by the other side, 
his answer to them is that they were cases 
decided under the provisions of Act No. I 
of 1868 and that the language contained 
in Act No. X of 1897 which has replaced 
Act No. I of 1868 on the Statute Book 
is very difierent from the language con¬ 
tained in Act No. I of 1868. Regarding 
the first ground, viz, that section 154 
.sanctions the tiling of the present appeal, 
we think that the obvious meaning of section 
154 is that nothing in the Code shall aifect 
any right of appeal which shall have accrued 
to a party before the new Code came into 
force and is present at the commencement of 
the new Code. This appears to bo the pro¬ 
per interpretation of the section and accord- 

(1) 13 C. 8«. (2) lo C. 107. 


ing to that interpretation, section 104 would, 
in no way, help the pi'esent appellant. No 
right of appeal had accrued to him before 
the Code came into force. In a recent case, 
this Court had to consider the difference in 
the language contained in the two Statutes, 
Act II of 1868 and Act X of 1897, We see 
no reason to differ from the interpretation 
therein laid down. We followed in that case 
the principle laid down in Phillips v. Eyre 
(3) and held that ^‘the Court will not ascribe 
retro.spective force to new laws affecting 
rights, unless by express word.s or nece.ssary 
implication it appears that such was the inten¬ 
tion of the legislature.” We find nothing in 
the new Code of Civil Procedure further than 
what was pointed out to us as evidencing 
any intention on the part of the legislature 
to depart from this principle of law. A 
similar view to that, which we have taken 
here, was taken by the Bombay High Court 
in Nana bin Aba v. Shehn bin Anda (4). 
The preliminary objection prevails and we 
hold that no appeal lies under the circum¬ 
stances. We dismiss the appeal with costs 
including pleaders’ fees in this Court on tlie 
higher scale. 


Appeal dismissed. 


(3) b. R. 0 Q. |{. 1 nt i>. 23: 10 B. and 8. lOOi; 40 
L. .1. B 2M; 22 b. T. HOO. 

C4) 32 B. 337: 10 Bom. b. R. 330. 


ALTiAHABAD HirxII COURT. 

Second Civil Appeal No. 715 op 1909. 

May 21, 1910. 

Present-. —"Mr, Justice Karamat Husain. 

GOKUB ^[ISIR AND OTHERS—Defendants 

—‘Appellants 


versus 

Mirza BANDE ALl BEG—Plaixtifp— 

Respondent. 

('n-u P,-o<-e.hn-r (Wr 6L/ A7I' t./18S2;. .-v. 13, 

— Kuji jiuIicGtA —!t fot' (d jt/ fr'I/un — 

Serond ^uif for f Vi tf ttrfion — Ob^ 

jerf of jiiilicula —for dorlor/rtotn 

A suit by an (iwiin*, out c»r iios^iossion* for a |K*r- 
luaiUMit iujiuuMion tlio who hohU 

the proporty in dispute advtubsi'ly to liini, lj:irs a 
SubscMpiont suit for possi\s>iou on ilu* snne cau^c^ 
ui action. 

Ah'hftr KIton V. Tftr>f}>(in, o A. h. •!. bl h A. ^\ . X. 
(19081252: 4 M. L. T. 411: lion, Sr,rn!,^ S.tojh V. 
Koli'rhril Sirojh^ 4 A. 2r)l: Irn’lm v. 1! ^', 2 

distintruislunL 
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Tttliihi Ram v. Gaufia Ram, lA. 252; Kamahi Kamini 
Debt V. Loice Xnfh Kiir, 8 C. 528; iluhan Ixil v. Bilaso, 
14 A. 512; KnlidlmnChuttopmihijnw Shihnith Chncher- 
huttij,S C.483, rcforreil to. 

Tlio object of the rule of fudlcata is always 

put u])on t wo grouiuls :—(.1) juiblic policy that 

there .shouhl beauentl of litijration; (.2) the hard- 
sliip on the indiviiliial that he sliould be vexed twice 
for the .satne cause, 

L-):kijcr V. Fernjiir.iii, 2 A. C. 511), referred to. 

The expression cause of action means infriii;;ement 
of some ri^'ht by some one wliich entitles the owner 
of the riv'ht to seek the assistance of tlio Court. 

Section *43of the Code of Civil Procc<bire, 1HS2, 
must apply to the facts as found by the Court and 
not to fads a.s allo"e«l in the jdainr. 

yaffiif v. B",i/rni, IS r». 537, approved of. 

Jibuiif/ Xfitli Kliint V. ^Iiib yatli Cluirl'vrhutfi/, 8 
C. Hit); }[oiioo SInijh V. .l/nr/Hi Momhi, 12 C. 

2 '.)1, referred to. 

Second appeal from tlie decision of the 
District Judge of Azaingarh, dated the 27th 
of May, 1009. 

Mr. Snrcuiho Noth Sf'tt, for the Appellants. 
"Mr. (ihi(him Mujtahi f'.vith him Mr 
Muhammad /->7<r/f/), for the Kespondent. 

J udgment.—T'hesuit out of which this 
appeal arose was for possession on tlie htsis 
of ownership ami for damages. The plea 
in defence, which t have to consider in thi.s 
appeal, i.s that a previous suit hetweentlie 
parties hai.s the present .«:uit under sections 
1.‘) and -to of tlie Code of Civil Procedure of 
The facts of the previous suit (No. 
121 of 1907) are as follows:—One Ilande 
Ali brought an action against (loUul and 
others on the allegation that he was the 
owner in possession of 5 ICth share as 
purchaser from the heirs of one IJakas, that 
the defendants hail appropriated the fruit 
ami tlu? trees. 'J’lie relief sought hy the 
plaiiititV was a poimanent injunction restrain¬ 
ing the defendants Xos. 1 to I from cutting 
down the ti-ees of the grove and for recovery 
of Us. .■)l--.'>-9 as tiie value of his sliai’e of 
fruit in IdUd I'asJi ami of ceidaiu ti*ees 
nppropr’iated hy them. 'I’he pleas of tlie 
defendant in that suit ii.t’ r ah'i tvere that 
the grove had htren in possession of Uaha-ml* 
<lin ami the defendants as moi-lgagees from 
him under the mi>rtgage-dee<l of 1st of 
Septemher- 1898 for upwards of 12 ycar.s, 
lu'tore t he instit ution of the suit and that 
tlie suit was Iraiaed hy limitatimi. The 
issues fr-amed hy the Court of fir’st instance 
wi-ie t<» th<! following ellVet. : — 

(1; Was the plaintiiV or his vendor in 
j.<.sse.<.sii*n <d' the withirr twelve years 

hehue ll.e institution of tire suit or was 


the suit barred by the time ? 

(2) Was the suit barred by section 42 of 
the Specific Kelief Act ? 

v3) What were the rights and interests of 
the plaintiff’s vendor on tho date of the sale- 
deed of the 1-J.th and 17Lh of July 1905 
and what rights did the plaintiff acquire 
by bis purchase ? 

(4) What damages was the plaintiff entitled 
to ? On the second is.sue the first Court 
found that the plaintiff was not in pos- 
ses.sioii, that he ought to have claimed 
possession and that hi.s suit w'ns barred by 
section 42 of the Specific Relief Act. On 
the first and third issues that Court found 
that the title of tlie defendants liad not 
ripened into ownership by adverse possession 
and that tho plaintiff was owner of 5/l6tli 
share in the Bagh. On the fourth issue 
it found that in consequence of the agree¬ 
ment between the parties, the amount of 
damages was Us. 15. On the above findings, 
the fir.st Court dismissed the claim for in¬ 
junction and decreed it for damages. Tlie 
judgment of the learned !Munsif shows that 
he treated the suit as one for declaration 
of title under section 42 of tlie Specific 
Relief Act. Doth p.arties appealed. The 
appeal of the defendants was decreed while 
tliut of the plaint iff was dismis.sed. The 
lower appellate Court in its judgment ob- 
serv^s; ’ It seems to me that that the mort¬ 
gagee is umlouhtedly iu pos.session. The 
settlement entry of Gokul’s name was made 
on (he basis of possession. There is no 
evidence on tho plaintiff’s part that he is in 
po.ssossion. The mortgagee’s witnesse.s prove 
possession. It is ab.surd to plead that tho 
j)laintilV was put into possession notwith¬ 
standing tho order of the Revenue Court. 
It is an elementary rule of law that without 
j)ossession a man cannot complain of tres¬ 
pass or forcible invasion of his right of 
pos.session. 'I’he cases, iu which the plaintiff 
is out of possession and seeks an injunction 
t j restrain acts hy the person in possession 
wlio claims hy title adverse to him, are 
cxcepteel from tho operation of section 
5 4 of the Specific Kelief Act (Page 402 
(?o!lett on Specific Relief, third edition). 
It is not shown that irreparable mischief 
will be done to the grove which cannot be 
compensated liy damage.s. The prayer for 
injunction, therefoi’c, was rightly dismissed 
by the Muusii." 'i’he learned District .Tudgo 
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at the end of his jadgraenfc says: “ He 
(plaintiff) was referred to a separate sait 
for possession. He should claim damages 
also in that suit.” 

The plaintiff on the 13th of June 1908 
brought the suit out of which this appeal 
arose. The reliefs sought in the present 
suit are the following:—(a) a decree for 
the establi.shment of the right of posse.ssion 
jointly with the defendants over 5/16th 
share of the grove—(6) Rs. 123-7-0 on 
account of the produce of the grove for 1314 
and 1315 Faslis. One of the pleas in defence 
was that the suit was barred by the pro¬ 
visions of the .sections 13 and 43 of the 
Code of Civil Procedure. The Court of 
first instance came to the conclusion that 
the cause of action in the two suits being 
the .same the suit was barred but it did 
not specify whether it was barred under 
section 13 or section 43, The plaintiff ap¬ 
pealed to the lower appellate Court which 
reversed the decree of the Court of first 
instance and gave the plaintiff a decree for 
possession of 5/l6th of the grove and 
Rs. 31 as damages and costs. The learned 
District Judge relied on the following ral- 
ing.s ;—Kahctji Ranji v. Bapuji Madhav Rao 

(1); Mohun Lall v. Bilaso Jibunti Nath 
Khan v, Shib Narain Chiikerbnfty (3); Ram 
SewaJc Singh v. Nakcked Singh (4) and Akbar 
Khan v. Turaban (5). 

The defendants have preferred a second 
appeal to this Court and it is argued by 
their learned Vakil that the present suit 
is barred by the provisions of Order II 
Rule 2 and Explanation IV of section 11 
of the new Code of Civil Procedure. As 
the case is governed by the Code of 1?82 
his contention in substance is that the suit 
to barred by section 13, Explanation II and 
section 43 of the Code of Civil l^rocedure 
of 1882. In order to see whether section 13, 
Explanation II or section 43 of the Code of 
Civil Procedure, 1882, bars the present suit, 
the following introductory remarks are ne¬ 
cessary: 

“The object of tlie rule of res judicata^*' 
observes L>rd Blackburn, ‘ is always put 

upon two grounds, ihe one, public policy 

(1) 8 B. H. C. K. A. C. 208. 

(2) 14 A. 512. 

(3) 8 C. 819. 

(4) 4 A. 261. 

(5) 5 A. L. J. 640; A. W. N. (1908) 252; 4 M. L. T. 
444. 


that there should be an end of litigation, 
the other, the hardship on the individual 
that he should be vexed twice for the same 
cause.” Lockyer v. Ferryman (6). 

Out of the two grounds vexation to a de¬ 
fendant more than once is the only ground 
on which Explanation II of section 13 and 
section 43 of the Code of Civil Procedure 
rest. Both of them are enacted in his 
interests and save him from the repetition 
of vexation on a single cause of action. 

The expression “ cause of action ” is some¬ 
times used in the sense of some infringement 
by the defendant which furnislies an im¬ 
mediate cause of action to the plaintiff. At 
others, it is used in the sense of infringe¬ 
ment together with the right infringed. The 
latter sense is wider of the two and a Full 
Bench of this Court has held that the cause 
of action in section 43 is used in ihe 
wider .sense {^Mnrli v. Bhola Ram (7)]. 
That ruling is binding on me but 
with all the respect due to the learned 
.luges, I cannot help thinking tliab the 
expression simply means some infringe¬ 
ment of some right by some one which 
etititles the owner of the right to seek the 
assistance of the Court. When it i.s used 
to denote the entire group of facts which 
the plaintiff has to prove to have I he judg¬ 
ment of the Court in his favour, it denotes 
the elements of success and not the cause 
of action. The concepts of “infj ingement” 
‘cause of action” and “relief,” are close¬ 
ly connected with one another. The one 
and the same act which is an infringement 
is also the entire cause of action or a 
component element thereof and the relief 
is the restoration of tlie owner of the right 
to the position in which he was before tlie 
infringement and if that be impo.ssible, to 
compensate him for the loss. In this con¬ 
nection I deem it my duty to observe tliat 
the words and group of words used in 
expressing the legal concept ouglit to be 
used in only one sense and that eacli legal 
concept ouglit to be expres.sed by one word 
or group of words. The practice of vaguely 
expressing one concept by several terms 
or using one term in more tiian one sense 
is a fruitful source of the multiplicity of 
suits and of the moral and social evils of 
the first magnitude. 

(O'; (1897) 2 A. C. 319. 

(7; 16 A. 105. 
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The cause of action, according to some 
rulings, must be sought for within the 
four corners of the plaint; \_Jihfuni Nath 
Khan v. Shih Nath Chaherhutty (3); Jllfwjoo 
Singh 'Sfonda v. Anand Singh Monda (8)]. 
But in Nathn v. Bndhan 1(9), the Court 
expressed an opinion obiter that section 43 
must be applied as if the facts had been 
as found by the Coui't and not alleged in 
the plaint. This view, with due respect 
to the learned Judges who take a different 
view, is, in my judgment, sound. Tf the 
determination of a cause of action is to 
depend upon the allegations made by the 
plaintiff in the plaint with a complete dis¬ 
regard to the pleas in defence and to the 
findings of the Court on the pleadings of 
the parties, matters are left to the 
s^eet will of the plaintiff who can invent 
as many causes of action as suit his fancy 
and can drag a helpless defendant into 
Court many times for one single cause of 
action in spite of the provisions of section 
43, This will tend to increase the mul¬ 
tiplicity of suits and give a handle to the 
malice of unscrupulous plaintiffs against 
innocent defendants. Further if the parties 
to a suit be not agreed as to the c,ause 
of action, it is the function of the 
Court to find what the cause of action 
is and the bare allegations in the 
plaint cannot he sufficient for determining 
it. The allegation in the plaint may estop 
file plaintiff from averring differently hut 
they cannot furnish a siiflicient basis for the 
determination of a cause of action. Again 
to set the machinery of tlie law in 
motion is a very serious matter and a plain¬ 
tiff, who intends to seek the assistance of 
a Court, is under the obligation of exer¬ 
cising a leasonahle care to find out what 
tlie real cause of his action is and wliat is 
the relief to which he is entitled. If 
,ithout doing so he rushes into Court, he 
oes so at his osvu risk. The defendant is 
also a Piuty to tl.o suit, un.l to Rive pre- 
ference to the allegations in the plaint over 
the pU'Jis in defence in determining the cause 
of action in a particular suit is not con- 
Honant with justice. One of the elements of 

|.;x,,lunation 11 in Hu.t the cause of uct.ou 
,|,e t.„o suits must be tlie same. If it 
not Ibe sumo, Hie omission of a ground 


w 
doe 


IS 


(H) c. 

(Uj 1h i;. at \\ 042. 


of attack or defence cannot take place. 
Another element is that the ground must 
be such as could help snccess or failure in 
the previous suit. A third element is that 
it must have been known to the party who 
could advance it [_Manik Dai Jivaraj 
V. J'ir Chand Damachandra (10)] Inas¬ 
much as a party could not be barred 
from rp/ising a ground which was not 
known to him. The element of the 
doctrine of res ,?«d«cata, that the matter 
must be heard and finally decided, is no 
element of Explanation II; for adjudication 
upon a ground which has been omitted is 
impossible. The bar created by Explana¬ 
tion II rests on the omission by a party 
and not on adjudication by a competent 
Court. This is founded on the Maxim 
“ Nemo debef bis vevari pro una et eudem 
causa and not upon ‘ interest rei public/e 
ut sit finis lifinm.'* It has a close aflSnity 
to estoppel and has no connection with 
res judicata. The absence of adjudication on 
the omitted ground is conclusive to show 
that the matter cannot he res judicata. But 
as the rule of res judicata is treated by 
the English lawyers as a branch of the law 
of estoppel and as the practical results are 
the same whether the explanation finds a 
place under res judicata or under estoppel, 
much regard lias not been paid to assign 
a proper place to it. As the omission has 
been dealt with under the rule oi res judicata^ 
the Courts have tried to explain how it 
can come under that rule. In TlaH JSarain 
Brahmin v. Ganpat Bao Daji (11), the mat¬ 
ter is said to be constructively in issue:—■ 
“ The law of 7’es judicata is contained in 
section 13 of Act X of 1877 but the matter 
in issue in the present suit was obviously 
not heard and finally decided by the 
Poona Court unless it can be said to have 
been constructively in issue in the former 
suit under Explanations I and II of .sec¬ 
tion 13.” In some cases the opportunity 
of obtaining a decision is deemed tantamount 
to actual decision :—If the parties have 
had an opportunity of controverting, that 
is the same thing as if the matter has been 
actually controverted and actually decided.” 
[N •wiugton v. Levy (12) per Martin, B., citing 

(10) 9 Horn. L. It. 1020. 

(11) Y ij 272. 

( 12 ) L. H. 0 C. P. IftO at p. Ift9; 40L. .1. C. P. 29} 
23 L. T. 594; 19 W. It- 473. 
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Greatliead v. Bromley (13), L'lngmeai v. 
ilfapZe (14); see also per Blackburn, 
ton V. Levy (12); Bakhal Das Singh v. Hera 
Motee Dassee (15).] 

The point that for the application of 
Explanation 11 a final decision of the omitted 
ground is not necessary has been noticed 
by Sharaf*ud-Din and Ooxe, JJ. in Molam 
Chandra Sarkar v. Anil Bandhu (16); and 
no reasonable doubt in the soundness of 
this view is possible; but it is strange to find 
that according to some cases, WoomcshUaitra 
V. Baroola Das Mailra (17) and Kailnsh 
Mandal v. Barola Sundari Dasi (18), the 
question ought and cannot be treated as res 
,j7idicata under Explanation II unless there is 
a judicial determination express or implied 
on the matter not put directly. 

Section 43 like Explanation 11 deals with 
an omission and is basedonthe maxim which 
prohibits vexing a defendant more than once 
for one cause. It bars a subsequent suit for a 
portion of the relief which is omitted in the 
previous suit on the same cause of action. 
The omitted portion of the relief is termed, 
in second paragraph of section 43 of Act 
XIV of 1882, a “portion of his claim” and in 
the third paragraph it is termed a remedy.” 
If the term relief be taken in its widest 
sense, that is, the “thing” or the “object of 
right” or ‘the compensation therefor” to 
which the plaintiff on the happening of a 
specific cause of action is entitled, the 
‘portion of his claim,” and the “remedy,” 
both become sub-cla.sses of “the portion of the 
relief” and the distinction between the two 
sub-classes turns out to be physical. When his 
claim, that is, the thing claimed is of a 
homogeneous character, such as, money or 
tangible property, the omitted portion of the 
relief is spoken of as “any portion of his 
claim”, when the relief consists of several 
component reliefs, such as, a simple money 
decree and a mortgage decree the omitted 
portion of the relief isspokenofasa“remedy.” 

The points of agreement between Explana¬ 
tion II and section 43 aie that both deal with 
an omission, that the cause of action under 
both must, in the two cases, be the s.vme and 

that the bar in both is to avoid repeated 

(13) 7 T. ]?. 4.55; 4 It. It. 4<M). 

(U) lt?C. II. N. S. 25.5. 

(15) 22 W. II. 282. 

(IG) 13 C. W. N. 513; 9 C. L. J. 3G?; 5 M. L. T. 217; 
1 Inti. Cas. 66. 

(17) 26 C. 17. 

(18) 24 C. 711. 


vexation to the defendant and is due to the 
omission of the party and not to adjudication 
by the Court, 

The points of difference between them are 
that the omission under Explanation II is 
the omission of a ground of attack or defence 
in respect of the relief, while under section 
43 it is the omission of a portion of the 
relief itself, that the omission under the 
former may be either by the plaintiff or by 
the defendant but that under the latter it 
must always be by the plaintiff. 

A suit for a declaration is very distinct 
from a suit for permanent injunction. The 
former is brought under section 42 and the 
latter under section 54 of the Specific Relief 
Act. In a suit for declaration the plaintiff 
may or may not be in possession of the 
property in respect of which a declaration 
is sought. In a suit for a permanent injunc¬ 
tion, the plaintiff must be in possession of the 
property in respect oP which the permanent 
injunction is sought. A plaintiff out of 
possession may sue for a temporary injunction 
but that is very different from a permanent 
one. In the former a mere declaration can be 
made and in the latter the defendant is 
restrained from some infringement and hence 
the former decree is unfit to be executed. A 
permanent injunction is a remedy or relief 
against the defendant, while a declaration is 
a mere declaration: T can understand an 
injunction being a relief”, Marsk v. Keith 

(19); but I do not understand liow a decree 
which declares a right merely and gives no 
relief can be termed a remedy. [ZCaZy Dhnn 
Chnttopi'lkya v. Shii Nath Chntfapadhiji’ZO)^, 

In a declaratory suit posse.ssion may be a 
consequential relief but in a suit for perma¬ 
nent injunction possession c.an never be a 
consequential relief. Hence possession as a 
relief may be added to a declaration as a 
relief but it cannot be added as a relief to a 
permanent injunction. If ‘’the declaration 
of title to a property,” the possession of it” 
and “the perinauent injunction to restrain 
from doing some irreparable damage to it,” 
be deemed to be one cliaiii of reliefs, dec¬ 


laration will represent the first link, pos.ses- 
sion the second and injunction tlie third. In 
other words, declaration will precede po.sses- 
sion and injunction will follow. 

Tt follows tliat a dispo.ssessed owner ought 

(,10) Draw it Situ. 34*2; .30 Ij. .J. (. Ii. 127; 0 Jiir. 
iN. s.) US2; 3 L. T. 498; 9 W. R. U-5. 

(.20) 8 C. 493. 
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to sae for possession and oucflifc not to sue 
first for the declaration of title and next for 
possession inasmuch as the law is that a 
plaintiff will not be allowed to make two 
litigations when the whole matter can be 
disposed of in a single suit. Kali Dhun 
ChutU'P'vlhtja y. Shihnalh Chntfapadhy (^J). 
The case law, however, is that a previous suit 
for a declaration of title is no bar to a sub¬ 
sequent suit for possession. The way in which 
this has come to pass is not only interest¬ 
ing but of material help in deciding the case 
before me. I, therefore, set out its history. 

The Courts of Kqnity in England were at 
one time different from the Courts of Common 
Eaw and, therefore, a declaration was first 
obtained fiom the Equity Courts and then 
a suit for consequential relief was instituted 
in the Common Eaw Courts. 

“Now in a country where there are different 
Courts administering different portions of 
the substantive law, it may be quite po.ssible 
that a right may have to be established in 
one Court before a con.sequential relief can 
be bad in another Court" In re Kali Dhnn 
ChnftapuiViya (20). Owing to the separation 
of the two sets of Courts, the rule that a 
Civil Court may make a declaratoiy decree 
without consequential relief, was first 
enacted in a statutory form in the lo and 
If) Victoria, Chap. SO, section 50. That 
section wa.s re-enacted in India for the old 
Supreme Court in section 20 of Act VI of 
1851. It was tiien re-produced iu the same 
foi'in in section 15 of tlie old Code of Ci\il 
ProcedureCAct VII1 of 1850). “No suit shall 
be open to objection on the ground that a 
inei-ely declarator y decree or order is souglit 
tlierehy and it shall be lawful for a Civil 
Court to make binding declaration.s of I 'ffht 
without granting consequential relief." 
[Kali Dhnn Chnfiopadhyu v. Shihnnfh Chuflo- 
padhy (20)]. Section d2of the Specific Kelief 
Act, which came inlo force on the 1st of 
jviay 1877, materially altered the law on 
tl.is Bul.jed. The last paragraph of ll.at 
Boetioii is ill these tenns-. I’rovulca that 
1,0 Court shall make any such aeclaration 
rvhere the plaintilf heiiiB able to seek lurther 
ixaief than a mere declaration of title omits 
to do so.” The above history of the 
tioii on the subject shows that a Cnul Court 
,.„aer section 15 of Act VIH « IBoi) had 
power of ‘'making' hindi.iB declarations of 
liuhl without gruutiug coiiBcqueutial leliet 


tioio 


and that that power was taken away by the 
proviso to section of the Specific Relief 
Act. The former section in terms confers 
that power and the latter puts an end to 
it. There is nothing in either of the two 
sections to throw any light on the fate of a 
subsequent suit for a consequential relief. 

In Kalidhun Chiittopidkya v. Skihnath 
CrtH//aprt<?/iy(20),there areobservations which 
go to show that such a suit would but for 
section 15 be birred; **If section 7 stood 
alone, unqualified by any other provision in 
the law, it would, indeed, bo very diflicuU to 
contend that the present suit is not barred. 
It is obvious that the plaintiffs’ real object 
in the first suit was to obtain an account 
from the defendant and that the declaratoi’y 
decree, with which they were then content, 
was only a me.ins to effect that end. It would 
seem, therefore, impossible to say, that in 
suing for that decree, they sued for their 
whole claim in respect of their cause of 
action. But then it is contended that section 15 
of the Code is intended to modify section 7 
and removes any difficulty w'hich the plaintiffs 
might otherwise have had in enforcing their 

present claim.It seems to mo 

that this cmteiition is well-founded. I think 
that .^lection 15 is intended to modify the 
provisions of section 7, and the present case is 
just one of those to which thesection is intend¬ 
ed toapply. This was evidently the view taken 

by the Allahabad High Court in Talshi Ham 
V. Ganga Ham (21) and I entirely agree 
with that decision." 

A 1 ‘easonable inference from the above 
remarks is that after the repeal of section 15 

of Act VIII of 1859 by section 42 of the 
Specific Relief Act, a subsequent suit for 
consequential relief would bo barred by the 
principle of section 7 of Act VEII of 1859, 
which was re-enacted with an enlarged scope 
in section 48 of Act X of 1877 and of Act 
XIV of 1882. Such, however, is not the case 
law. Jihnnti Nath Khan v. Ghnh>rhnttv (3), 
which was a case under Act X of 1877, lays 

down: "Where a previous suit for a declara¬ 
tion of title and confirmation of possession of 
certain land has been dismissed on the ground 
that the plaintiff was not in possession at the 
lime of the suit a suit on the same title for 
recovery of possession is not hari*ed under sec¬ 
tion 43 of the Code of Civil Procedure. 1 ho 

rule is based on the following reasomng:— Un 

(21) 1 A.252. 
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the whole we are of opinion that there has 
been no splitting of remedies in this case 
within the meaning of section 43 of the new 
Code of Civil Procedure and that this suit 
is not barred in consequence”. With due re¬ 
spect to the learned Judges, I find myself un¬ 
able to hold that there is no splitting of re¬ 
medies. If a consequential relief is not 
a portion of the relief (using that term 
in its widest sense) to which a plaintiff is 
entitled, a sum of one Imr.dred rupees 
is also not a portion of five hundred rupees. 
This case entirely ignores tho obseiu at ions of 
Garth, C.J., in Kali Dhun Chii(topa0h7ja v. 
Shibnath (20) and the express provisions of 
section 43 of Act X of 1877, which raise a bar 
by the omission of “any portion of his claim.” 
as well as of a“ remedy,” and it is exceedingly 
difficult to contend that a consequential relief 
is not a remedy which is open to a plaintiff 
to seek. This case is followed in KajiiaUi 
Kamiui Vehi v. hole Nafh Kur (22). 

The learned Judges note that the poiiit 
decided in Kolidluins case (20) "cannot arise 
under the present law as section 42 of the 
Specific Relief Act forbids such a suit.” 
Tliey, however, go on to .say:—"But we can¬ 
not think that where a plaintiff mistakenly 
believing himself to bo in po.sse.ssion, sues 
merely for a declaratory decree and where 
in accordance with this rule, the Court, 
finding him not to he in possession, di.smisses 
Ids suit on tins ground without any enquiry 
into hi.s right, he is precluded from sub- 
8e(|uenlly suing for Ids entire cause of ac¬ 
tion.” 

Tho reasoning shows that tlie principle of 
repeated vexation is made inapplicable be¬ 
cause the ignorance of the fact of posses¬ 
sion at the date of the .suit and, therefore, the 
case is no authority for the plaintiff wlio at 
the date of his suit knows that he is not in 
possession and yet omits to .seek tliat relief. 
This case w'as also followed in Moltcni Lai 
V. Bilaso (2) hut the judgment with the 
greatest possible respect is very short. 

In Akhar Khan v. Turahau (5), it i.s laid 
down that the dismissal of a suit for a declara¬ 
tion of title is no bar to a subsequent suit 
for possession. The proposition is laid down 
ns elementary. liam Sewak Singh v. Kakched 
Singh (4) rests on the basis that in the 
former suit the cause of action for the relief 

of possession had not arisen and is, therefore, 

(22) 8 C. 528. 



no authority for a case in which at tho in¬ 
stitution of the former suit the cause of ac¬ 
tion for possession exists. TnUhi Ram v. Ganga 
Ram (21) lays down as follows:—“The fact 
that, at the time w'hen the purchaser of certain 
lands sued with a view of confirminghis title to 
the land under Ids purchase, for a decree de¬ 
claring such title, he was in a position to have 
sued for possession of the lands was no bar 
under the provisions of section 7 of Act 
VIII of 1859 to his subsequently suing for 
possession of the same". The rafio decidendi 
W’ill appear from the following portion of the 
judgment;—“The lower appellate Court con¬ 
sidered that section 7 applies to cases in 
which the plaintiff omits to seek relief in re¬ 
spect of a portion of his claim, and not to 
cases in wliich, althoiigli he may be entitled 
to claim more tlian onekind of relief, he seeks 
for ti;e time one remedy only. In our judg¬ 
ment tlie lower appellate Court has properly 
interpreted tlie provi.sions of the section re¬ 
ferred to. liave not now to consider 

whether tlie plaintitT ought to have obtained 
a declai.atory decree, seeing that he might 
have obtained that relief in an ordinary suit 
for possession. We have to itetermine whe¬ 
ther in seeking a declaratory decree to 
establish his purcliase deed and omitting 
to sue for possession, he can be lield to 
have omitted any portion of the claim 
ari.sing out of (he cause of action lie tlien 
put in suit. Tho cause of action he then 
put in suit did not necessarily involve 
any breach of the contract to deliver posses¬ 
sion. The plaiutilf might have obtained a 
declaratory decree without entering on the 
question of po.ssession. For these reasons we 
hold tliat section 7 is applicable”. This rule, 
with reference to the terms of section 7 of 
ActVJII of 1859. is quite correct and the 
words “the plaint it! miglit have obtained a 
declaratory decree witliout entering on the 
question of possession,” may liave reference 
to the provisions of section 25 of tliat Act. 
The rule, however, would be incorrect under 
section 43 of Act X of 1877 or Act XIV of 


1882, in both of wliich the omission 



medy" is placed on the same footing as the 
omis.sionof "a portion of his claim.” 

Daiho V. K-^sho Rai (23) also lays down 
that a suit for a dcclaralion of title docs 


not bar a subsequent suit for possession. 

The judgmetit is in the following terms:—• 
(23) 2 A. 35U. 
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“in SO fai’ as t-lie appellant now claims pos- 
sesKioii of property to which she formerly 
claimed a declaration of title, we are of 
opinion that the suit is clearly not barred; she 
is seeking a different relief, and the relief she 
formerly sought was refused her in respect 
of this property, on the ground that the 
Court ought not to exercise its discretionary 
power of awarding a declaration of title 
when relief can be obtained by an ordinary 
suit for possession.” 

A very important point noticeable in all 
the cases reviewed is that each of them deals 
with a suit for a declaration of title. None 
of them touches the effect of a previous suit 
for a permanent injunction by a plaintiff who 
is out of possession on a subsequent suit by 
him for possession. 

The plea of Explanation II may be dis¬ 
missed in a few words. The relief .sought in 
the present suit is different from the one 
sought in the former suit. Tliat being the 
case, the question of omitting a ground of at¬ 
tack in the former suit cannot arise. Besides 
joint possession which is sought in the pre¬ 
sent case cm in no way be a ground of attack 
for obtaining a permanent injunction. 

On the analogy of the case law us to dec¬ 
laratory decrees, it is, liowever, contended 
that a suit for a permanent injunction is no 
bar under section 13 to a subsequent suit for 
possession. This analogy in the lii^t place 
oinnot hold good inasmuch as the facts are 
dissimilar. A suit for the declaration of title 
as has already been explained stands on a 
footing totally dilferent from a suit for a per¬ 
manent injunction and the rule applied to 
a suit for a declaration i.s not applicable to a 
suit for a perinaiieiit injunction. Jloreover, 
the c.a.se law regarding declaratory suits is in 
directopposition to the principle which is 
the fonmlatioii of section d.'S and is not, thcrc- 
foie to be extended to .suits for permanent 
iiijuiictioiis. So fat as I am aware there is 
no authority tor the proposition that a suit by 
„„ owner out of possession for a permanent 
i„j„iicno.iagaii..stthe defendant who holds 

the property in dispute adversely to him does 
not bar a subse.iuent suit for possession on 
the same cause of action. Such a suit on 

principle must be bar.xnh 1 ‘’I;: 

pi,tilled that section ii of Act XI\ of 18b2 
is enacted in the interest of the defend- 
ant nnd protects him from repeated vex- 
ation. That being tne object ot the 


rule, it is perfectly immaterial whether 
the repetition of vexation is in respect of a 
portion of the relief or in respect of an entire 
relief. The case of a plaintiff, who omits the 
entire relief to which he on a specific cause 
of action is entitled and starts a suit for some 
relief to which he on that cause of action is 
not entitled, is, in no way, distinguishable 
from the case of a plaintiff who omits only a 
portion of the relief. So far as the repetition 
of vexation is concerned, the former case is 
worse than the latter. In the latter there is 
the consolation of the termination of liability 
for a portion of the relief; but there is no 
such thing in the former. If the emitter of 
an entire relief, to which he on a specific cause 
of action is entitled, were not barred by the 
principle of section 43 from seeking it in a 
subsequent suit, a wide door for the repetition 
of vexation would be opened and unscrupulous 
plaintiffs would harass innocent defendants 
as often as they chose by keeping the relief 
to which they on a specific cause of action 
were entitled and putting forward sham 
reliof.s to which they were not entitled. 

In tlie previous case between the parties, 
it was found that the plaintiff was out of 
possession and that that fact was known 
to him when ho instituted the previous .suit. 
The relief souglit by liim in that suit was a 
permanent injunction to which he was not 
entitled on the cause of action brought about 
by dispossession and the entire relief of 
possession to which he was entitled on that 
ciu.se of action was omitted by him. With 
reference to those facts, .1 hold that his 
present suit for possession is barred by the 
principle on which section 43 is founded. It 
may be contended that the cause of action 
in tlie previous suit was different from the 
cause of action in the subsequent suit and 
that, tlierefore, section 43 has no application. 
Having regard to the findings of fact in tho 
previous suit that the plaintiff was nob in 
possession and that he knew that he was not 
in posses.sion and to the facts that in the 
present suit tho relief sought is based on 
tlie same cause of action which had arisen 
before tlie institution of tlie present suit and 
that no fresh cause of action save the formei 
one is alleged, I have no hesitation in holding 
that the cause of action in both suits is oii® 
and the same. 

The rulings relied onby the lower appellate 
Court have no application to the facts of tho 
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case before me inasmuch as none of them 
deals with the fate of a subsequent suit for 
possession after a suit for permanent injunc¬ 
tion on one and the same cause of action. 
The result is that I allow this appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Court of first 
instance with costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 381 op 1910. 

September 9, 3910. 

Present: —Mr. Justice Miller. 
KUTHALALINGAM PILLAY —Petitioner 

versus 

PACKIYAM FERNANDEZ —Respondent. 

Promissory-7wte—Transfer of oivner.<hip—W(nit of 
eudorsement—Purchaser in Court auction—Rujhf of 
purchaser to sue — Vc.stitig ordei—Civil Procedure Code 
(Act V oj 1008;, O. XXI, Rr. 80 and 81. 

In order to effect a transfer of ownership of a ne- 
potiable instrument, an endorsement is not in general 
required by law. 

A inirchaserof a promissory-note in Court auc¬ 
tion, who has obtained a vesting order before date 
of his decree is entitled to a decree in a suit on the 
promissory-note, even though there was no endorse¬ 
ment on it. 

Krishnaji Ravji Godhole V. Ganesh Bapuji Patver- 
dhan, 6 B. 139, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Subordinate .Judge's 
Court of Tuticorin, in S. C. S. No. 1-ITS of 
1908. 

UCiS'lTlGfl'ti — I think it is cleai* and 
indeed it is not denied that in order to effect 
a transfer of ownership of a negotiable instru¬ 
ment, an endorsement is not, in general, re¬ 
quired by law, hut it is contended that the pro¬ 
visions of Order XXI Rules 80 and 81 of the 
Code of the Civil Procedure, 1908, show that 
an endorsement is required when tlie negoti¬ 
able instrument is sold by Court auction. It 
cannot accede to tliis contention. Rule 80, as 
I understand it, merely enables the Court to 
take such steps as may be required by law 
to make an effective transfer and inas¬ 
much as a negotiable instrument can legally 
be transferred as an actionable claim without 
endorsement, Rule 80 does not affect the 
present case. The property not being pro¬ 
perty which requires an endorsement for 
its transfer appears to be property not 
otherwise provided for within the meauing 


of Rule 81 and by Rule 81 vests in the 
purchaser on his obtaining a vesting order. 
The plaintiff obtained a vesting order before 
his decree, though apparently not before 
the suit. I think his suit is not to be 
defeated on that account {_vide Krishnan 
Pavji Godhole v. Ganesh Papuji Patvevdhan 

Cl) ] • 

The decree is reversed and the suit 

is remanded for disposal according to law. 

The costs will abide the event. 

Appeal allowed. 

^ , Case remanded. 

(1) 6B. 139. 
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Criminal Revision No. 938 op 1910. 

August 25, 1910. 

Tresent: —^Ir. Ju.stice Holmwood and 

Afr. Justice Doss. 

Kumar NARENDRA NATHMITTER— 

Petiticner 

versus 

CHAIRMAN. CORPORATION op 

CALCUTTA—Oi’I'usite Party 

r/// B. C. of 1899;‘ ... .3, r/. 

Xuisance Puttimjup posts to prevcid ivhecl fialVic 
passing through )f nuisance. 

J III'owner of a ])nt np certain posts whicii 

bad the efTect of preventing tiie wheel traffic pass- 
mg through the ta.s// from east to we.st and from 
north to south, leaving the opening on to the main 
road open and free at all times for ajiy cart which 
had business in the busti and could go all over it 
and all round it ami out again by the same passage 
by whicli itcaine in; but the cart could not get in and 
outot this busti by the .shortest route as it had to "o 
back by the way it came in: ” 

iWd, that, although it may he inconvenient to the 
Mumcipa servants and although it in.avadd to the ev- 
peusc of cleansing the busti, the act of the owner cannot 
m any way mterfere with the effective cleansing of the 
busti which It IS necessary to establish before it can bo 
nel<l to be a nuisance. 


Rule against, the order of the Municipal 
Magistrate of Calcutta, dated .June 18, 1910, 
diiacting tlie Chairman of the Corpoiution to 
remove the post.s placed in and across the 
lusfi of the petitioner. 

Babus DasaratlU Sanyal and Sailemlra Nath 
Palit, for the Petitioner. 

Babu Pehendra Chandra for tlie Op¬ 

posite Party. 

J tldgriTlGnL■—This is a Rule calling 
upon the Municipal Magistrate of Calcutta to 
show cause why the order.s referred to in (ho 
petition should not be set aside for tlie reasons 
stated in the petition. 
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It appears that the present petitioner is 
the owner of a large busfi abutting in the 
(/ircular Road and on Gas Street as also upon 
a street known as Dinendra Narayana Roy’s 
Street. The husti has been the subject of 
improvement under the Act and certain 
streets and passages have been laid out in ac¬ 
cordance with the provisions of the Act. The 
^lunicipality now claims to take wheel traffic 
through every one of these streets and to prac¬ 
tically make them into thoroughfares for 
wheel tratlic.' Tlie owner having found that 
during the time of the repairs of the said 
roads abutting on liis property, the public 
were in the luihit of using his private streets 
as thoroughfares, put up certain posts which 
had the effect of preventing the wheel traffic 
passing through the husti from east to west 
and from north to south, leaving the opening 
on to the T.'pper Circular Road opim and free 
at all times for any cart wliieli had business 
in the husti and which entered the hn<tiy and 
if so desired could go all over the husti and 
allround it and out again by the same pas.s- 
age hy which it < ume in. d'he ^fuiiicipality 
v’harges the proprietor upon this with creat¬ 
ing a nuisance, the nuisance heing that the 
pi’ivate street is not at all times kept open to 
the use of the Municipal authorities for sca¬ 
venging purposes. 

The leai'ned Magistrate in the Court below 
has found that it i.s a nuisance within the 
meaning c>f setdion li. clause iiJ), rjf the Muni¬ 
cipal Act. and has directed the Chairman to 
remove the aforesaid posts placed in and 
acros.s the streets in the husti of Kumar 
Naremlra Nath Mitter ami to so alter the 
position of the keid) and channel stones at the 
southern e.xtreinily of the Municipal Road 
a.s to enable conservancy (tarts to pass 
(Ijrough ami t) recover the e.\'penses of 
so doing from the said Kumar Xaiendra 
Nath Mitter. 

Wo have l»eard tlie learmd \*akil for the 
Municipality at some length and we are 
unable to accede to liis contention that theie 
is a nuisance under t he Act. “Nuisance in¬ 
cludes any act, (^mission, place or thing which 
cau.scs ()!• is likely t(» cause injury, danger, 
annoyance or offence to the sense of sight, 
smell or liearing or which is or may he dan- 
geioiis to life or injurious to health or pro¬ 
perly.'' 'riie h-anie<l .Magistiate Ims found 
that llo! nuisance “consists in the aiuiuyance 
to tl»c conservancy oveiseers and other Muni¬ 


cipal employees when they found that the 
carts could not get in and out of this btisH by 
the shortest route but that they had to go 
back by the way they came in.” We cannot 
see that this constitutes an act which is 
likely to cause injury or danger to any one 
or annoyance or offence to the sens*e of 
sight, smell or hearing or which is, or 
may be, dangerous to life or injurious to 
health or property. 

The ciuestion is whether the Municipality 
are in a position to effectively cleanse this 
husti so that no such danger or annoyance 
may arise; and it appears to us perfectly clear 
that although it may be inconvenient to the 
Municipal servants and although it mny add 
to the expense of cleansing the husti it cannot, 
in any way, interfere with the effective cleans¬ 
ing of the husti which it is necessary to 
establish when we are asked to hold that it 
is a nuisance. On the other hand, the pro- 
po.sal of the Municipality that the owner 
should put up gates and have them opened for 
the use of the Municipal carts when required 
would give rise to a very great balance of in¬ 
convenience and expense on the part of the 
owner. We can see no justification for trans¬ 
ferring the inconvenience and expense which 
necessarily arises in dealing with priv’ate pro¬ 
perties from the Corporation to the owner. 
The owner hasdone all which he is bound to 
do under the law. Every one of these private 
streets is open and the Municipal carts can 
go up and down every ono of them for 
scavenging purposes and the only difficulty 
is that they in some cases have to go back 
by the way they came. If the inhabitants of 
Ihc/>«i7idid not find this a nuisance it is 
difficult to see how the Chairman can find it 
a nuisance. 

For all t hc.se reasons we make the Rule ab¬ 
solute and set aside the order of the Municipal 
Magistrate. 7ih(/e mode absolute. 


CALCUTTA HIGH COURT. 

Skcond Civiii Ai'I’eal No. 1493 ov 1910. 

September 8, 1910. 

Present :—Mr. Justice ^lookerjee and 
Mr. Justice Teunon. 

RAHIM 13AKSII MANDALandouiebs— 
Defendants—Appellants 

versus 

Kumar SASl KANTA ACHARYA 
(DIOW DIIRY— Plaintiff—Respondent. 

(^abulyut—CVafiDectioa —liemiimwji of rent on ((€• 
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count of Mondoloi—Mongol’s services dispensed with — 
Rent of holding, what is to be considered as. 

The defendant executed a qahulyat to the plaintiff 
inl863 in the following terms:—“The rent, at the rate 
of 5 annas a bigha, has been settled at Ks. 2,434; on the 
prayer of the tenant and in consideration of his 
services as mondol, a sum of Hs. 811 is remitted and the 
tenant admits a rent of Rs. 1,623 and agrees to pay 
the same year by year in accordance with certain 
instalments”. The plaintiff in 1909 removed the 
defendant from his position as mondol and brouglit 
this suit for rent at the higher amount. It appeared 
that in certain cqrars executed b}’ the defendant the 
rent actually fixed was declared to bo the smaller 
amount and the rent receipts granted, the rent pay¬ 
able as the jama was stated at the lower figure, and 
that when on one occasion an attempt >vas made to 
state the jama at the higher figure and below this 
the remission, the tenant objected and the attempt 
was abandoned: 

Held, that, on a true construction of the qahnhjat, 
the lesser sum agreed to be paid was the rent of the 
holding, and that the remission granted was not contin¬ 
gent upon, or held in abeyance as payment for, services 
to bo rendered, but represented a permanented and ir¬ 
revocable abatement. 

Appeal from the order of the District Judge 
of Rajshaye, dated January 24, 1910, afTirming 
that of the Sub-Judge of that District, dated 
August 20, 1908. 

Babus Mohendra 2{ath Hoy and Kumar 
Sanknr Roy, for the Appellants. 

Babus Dwarka Nath Chucherbutfy and Joy 
Gopal Ohosha, for the Re.spondent. 

Judgment.- -This appeal arises out 

of a suit for arrears of rent. 

It appears that the plaintiif-respondent is 
now the sole proprietor of pergnnnah Sher- 
shabad in the District of Malda, and that 
under him the defendants, appellants, hold 
an 8 anna share in two holdings, one in 
tai'af Dullarpur, and one in tnraf Slierpur 
Bhandar. 

It is conceded that the respective rights 
of tlie parties are based on two qahnUats 
(Rxhibit No. 1 and Exhibit No. 1 a) executed 
by one Jiyad Din Mondol, the then repre¬ 
sentative tenant,on the 19th Poh 1272 (1865). 

When we take these two qahuliats togetlier 
and treat them as executed in favour of the 
16 annas landlords, we find that they recite 
that the land in the possession of the tenants 
had been measured, that the landlords had 
thereupon brought and succeeded in suits for 
enhancement, that tliereafter an amicable 
settlement had been arrived at, and the rent, 
at the rate of 5 annas a bigha, settled at 
Rs. 2,434; they next recite that on the praj’^er 
of the tenant and in consideration of his 
services as mont/o?, a sum of Rs. 811 {i,e., 


one-third of the sum first mentioned) is re¬ 
mitted. The tenant then proceeds to admit 
a rent of Rs. 1,623 and agrees to pay the 
same year by year in accordance with certain 
instalments. 

It is admitted on both sides that since the 
year 1291 to 1296, the defendants have paid 
their half share of the rent separately. The 
plaintiff then alleges that while the holder 
of the 2nd half share, i. e., Jiyad Din and 
after him, his son Belat Ali, has continued to 
render services as the landlord’s mondol in 
taraf Dullarpur and Sherpur Bhandar, tlie 
defendants, on the other hand, have failed 
to do so. Partly for that reason and partly 
because it is now unnecessary to retain, more 
mondoU than one, the plaintiff, on tlie 26th 
Bhadro 1312 (11th September 1909), removed 
the defendants from their position as mondoU. 

The case for plaintiff then is tliat the sum 
remitted, namely, one-third of the full rent 
settled, was merely lield in abeyance as pay¬ 
ment for services to be rendered by the 
tenants as liis vioudols and that when such 
services were no longer required, or ceased 
to bo rendered, be is entitled to resume the 
concession and demand rent at the full rates 
recited in the qahnliafs. Indeed from the 
issues raised in the Court of first instance, it 
appears that the plaintiff went further than 
this and contended that the ordinary law of 
master and servant applied, that he was 
entitled to dismiss the defendants at his 
pleasure, and that on their dismissal the 
sum previously set off against their wages 
became payable to him. For the period in 
suit, that is the 2ik1 half of 1312, and the 
whole of 1313, tlie plaintiff, therefore, 
claims rent at tlie full or unabated rates, that 
is, in respect of tlie lialf share of the defen¬ 
dants at the rate of Rs. 1,217 per annum. 
We should note here that in stating figures 
we neglect fractions of rupees. 

The defendants contended inter alia tliat 
their predeces.sors as the principal tenanf.s, 
lieadtiien or mondoU of the locality had 
rendered valuable services to the landlords in 
connection witli the settlements made with 
the tenants of Dullarpur and Sherpur Bhan¬ 
dar in or about the yea,r 1272 and that in 
consideration of the said .services they w’cre 
granted a permanent reduction or abatement 
of rent. In other words, their contention is 
that the remission recited in tlie qabulials of 
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12^2 is not contingent on services to be 
rendered, and that the lesser sum agreed to 
be paid represents tlie rent of the holding. 
1 Iiey further contended that mondolg are not 
liable to dismissal at tlie pleasure of the 
landlord, and that, therefore, even on plain¬ 
tiff s own view of tlie (jabuliaf inasmuch as 
Helat All. one of the co-sharers in the Joicsy 
is admittedly performing all the duties re¬ 
quired of tlie moudo/, the plaiiititf is not 
erititled to resume or withhold any part of 
the consideration agreed to be paid in respect 
of the said services. 

The pl.iintilfs’ suit having been decreed in 
both the lower Courts, the defendants now 
appeal to this Coiiit, and tiie stibstantial 
questions for* oui* determination are(l) whether, 
on the true onstruction of the qabnUnts of 
1272. the remission recited tliereiu represents 
a permanent reduction or abatement of 
rent or is cjntingent o i services to ba ren¬ 
dered liy tlie tenants, and (2) if tlie remission 
is found to be contingent on services to be 
rendered, wlietlier oa the facts of the present 
case the plaintilY is onlitleil to witlidraw the 
rtonission. 

Of tlie negotiations leading up to the 
execution of tliese qiltnUih, no eviilenee has 
been given and possibly no suciii eviilence is 
now available. Hut to assist- tlie Courts in 
the construction of the qibtdiifs. eviilence has 
l)3en adduced of t he following matters, namely, 
(1) of the services rotiderc 1 liy the prede- 
iressoi’s of defendants in or about 1272 and 
the duties sine-* performed, (2) of the acts 
and conduct of the parties subsetpient to tlie 
qibnh'tit as evidenced, {n) in tliieo eqrtrg or 
agreements (lOxhibifs Nos. 2, 2u and 2 b) exe¬ 
cuted by, or on behalf of, ( he prt'sent defeu- 
d lilts in 12!/‘l and 121id and {b) in rent 
receipts and ('•>) of usage or custom as 
I'videiiced in (u) two judgments of this Court 
and {b) two reports on the settlement of an 
estate resumed by Government, being a tnraf 
within this .same submitted to 

their ollicial superiors by two .Settlement 
ollicer.s. Ml’, batour and .Mr. Kus.sel. the one in 
l2lo (IS.'Jh) htkI the otiuu’ in 12bd (iSti'U). 

On tliis evitleiice, the lowerappellate Court 
found that the remission was granteil (par tly) 
in contemplation of services to be I’endered 
in future, an«l (paitly) iu consideration of 
siu'vic’s pi’eviously leiuleied [irobaldy in 
coiimMUioji with S’-ttlemenl* (tliat is, as we 
undei.sland. in cjiiiiection with the settlomeut 

AooMmlon No 


tl9l0 


of rents made in the perguniialis or in the 
tarafs now in question in or about the year 
1272). As to the duties since performed, the 
Court of 6r.st instance found that the mondoU 
were expected or required (1) to maintain or 
assist in the maintenance of boundaries, (f. e., 
the prevention of encroachments), (2) attend 
at the Zemxmlars' annual f>nnynlia ceremony 
and (3) assist in the settlement of tenants 
on lands lying waste. The Subordinate 
Judge found further that the defendants 
had performed all the duties required of 
them up to 6 years before suit. The lower 
appellate Court has come to no clear 
finding on those points but has referred 
merely to the covenants iu the eqmrs of 1291 
and 1296 to the effect that with the assist¬ 
ance of the Zcmindtir^ the tenant defendants 
will take all steps necessary for the main¬ 
tenance of boundaries and will perform all 
other customary duties. 

The judgments refe»red to, one by Ameer 
All and I3rett, J.l., in Second Appeal No. 16S3 
of 1898 and one by i\Ir. Justice Holmwood 
in Second Appeal No. 1803 of 1905, do not 
appear to us to throw much light on the 
riuestion now in issue, lii these tsvo judg¬ 
ments, tlie learned Judges appear to have 
Iield that a remission granted '^^nondoloi 
Siibttbe" {i, c., on account of the recipients of 
services as mondol) was a concession contin¬ 
gent upon the cuntimiGd rendering of such 
services. But the pattahs and qahnUats then 
in question are not before us and in one of 
the (wo cases it appears that they contained 
an express covenant that the tenants, their 
.sons and graiulsons, and .so on in succession 
siiould continue to perforin in perpetuity the 
duties specified in the documents as the 
duties of the mondol. In the other case, tho 
covenant was held to be one personal to the 
individual tenant to whom the grant was 
made. 

In the Settlement Report of 1838 (1245), it 
is stated that in held hy Zemindars tho 

principal tenants or mundols promote culti¬ 
vation and the settlement of tenants and 
maintain ill tact the limits and boundaries 
and .so receive remissions as compared with 
other tenants. The Settlement officer then 
proceeds to say that in the past, principal 
tenants of the resumed estate had been 
allowed similar remissions and he, therefore, 
made to them such remissions on condition 
that they shall maintain in tact the sarkar 
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boundaries. He ends by the explicit state¬ 
ment on failure to maintain the limits and 
boundaries, the remission granted shall come 
to be part of the Jama.” 

In the second report the Settlement officer 
states that the remissions granted by Mr. 
Latour to the moiidols were at the rate of 
one-third of their rent. He discontinued this 
allowance made to one tenant, who had “given 
up” or liad ceased to perform the diitie.s, 
continued to the other mondols of 1245 or 
their successors the allowances granted in 
that year and apparently made allowances at 
the same rate to one or more new applicants. 
These reports do tend to show that in 1838 
and in 1859 in certain portions of, if not 
throughout this pergnnnoh tliere existed a 
custom whereby tlie principal tenants in a 
moxiza wore recognised as mondols^ and were 
granted remissions (not exceeding one-third 
of the full rent) contingent on their main¬ 
taining limits and boundaries and possibly 
otherwise advancing the interests of the land¬ 
lord, But they certainly do not support 
the contention of the appellant that when 
tlie remission has been once granted the 
office of momlol may be terminated and the 
conce.ssion withdrawn at tlie landlord's will 
and pleasure. Moreover, tlie contention of 
the defeiidants-appellants is that wdiether 
there were or were not any general custom 
or usage in the matter of mondols and remis¬ 
sions of rent, tlieir case is not governed by 
any such custom. 

We may now consider the eqrars oi 1291 
and 1296. In this connection on htdialf of 
the respondents, stress is laid on (1) the 
recitals in respect of the remissions granted 
in 1272 and (2) the express covenants for the 
performance uf the customary duties of 
mondols. As the recitals of tlie three eqrars 
are not in identical terms, we here re-pro¬ 
duce the essential portions. In the first 
eqraroi 1291 (Exhibit No. '!) the recital 

runs thus: In taraf Dullarpur. 

is our longstanding ancestral./We-jiinm. 

.In all, out of thejama of Rs. 2.467. 

.the balance on account of your sliare is 

Rs. 267; out of the same deducfing Rs. 73 tlie 
mondoloi remission granted in respect of .\our 

...on account of our being the 

chief mondols of the parganna and preserving 
tlie limits and boundaries, we, with our co- 
sbarers, held by jointly paying a jama of 

Hs. 194.” 


In the second eqrar (Exhibit No. 2 a), exe« 
cttted on the same day in favour of another 
co-sharer landlord, the recital is in these 
terms; 

We have an old ancestral jote jama in 

Durladpnr.recorded.at 

a total of Rs. 2,4(>7, out of which. 

the rent payable in respect of your share is 
Rs. 267, as w'c are the chief mondols of tlie 
pergnnnah, for preserving tlie limils and 
boundaries, W’o got a remission of Rs. 73 on 
account of our mondoU fees and paid jointly 
the balance of Rs. 194 and held possession.” 

In the 3rd and Inst eqrar of 1296, executed 
ill favour of the plaintiff after he had become 
sole landlord, the recital may be quoted 
thus:—“Within your pergnnnnh SheVf,hn\yxd, 
there is ajofe bearing a jama of Rs. 2.032 as 
we are tlie principal mondols and preserve 
tlie limits and boundai-ies so after deduction 
of the remission of Rs. 677 for (our) services 
as mondols out of the januiy a balance of 
Rs. 1,355 i.s left, whicli coiistitufes a jote. 
There is also x jote in tanf Slierpur Bliandar 
bearing x jama of Rs. 401 out of which after 
deduction of such remission of Rs. 134 for 
(our) services as mondial a balance jama of 
Rs. 2o8 is left which constitafe.s another 
jamaj^ 

Now these recitals may possibly support 
the case of the plaintiff but it cannot be said 
that they are not reconcilable wdth tlie 
c intention of the defendants-appellants. It 
is then signilicaiit that in these eqrars in 
the original qihuUat it is the smaller sum 
that is ultimately declared to be the jama 
or rent actually fixed and annually payable. 
Moreover, when at the close of the recitals 
w'e I’eacli the operative portions of the eqrars, 
it is of even greater sigoilicance that in all of 
them, the tenants’ covenants (1) to pay the 
annual ./aai'Z (i. e., the smaller .sum) and (2) 
to perfoim the custom iry duties of the 
mondols, are followed by the express stipula¬ 
tion that failure to perform the said duties 
will entail, not as on the plaintilTs’ c a^e and 
from Mr. Tjatour's report we shoiil I have 
expected, the withdrawal of the remission 
b.it liability in damages. 

Lastly on the side of t!;e aiipellants stress 
is laid on the rent receipt.s. ILmt lias been 
paid at the lower rate from 1^72 to 1;)12 and 
in the receipt granted the lent payable as 
tlie,hum/ is stated at the lower iignre ami it 
appears tliat wlien on one occasion in ld();> 
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an aitempt was made to state the iama at 
the higher 6gure and below this the remis¬ 
sion, on the objection of the tenants the 
attempt was abandoned. 

We may now examine the qabnUais of 1272. 
It is on these documents that in this suit for 
rent the rights and liabilities of the parties 
are to be determined, for it cannot be too 
clearly remembered that in so far as the 
parties are landlords and tenants, the eqrars 
of 1201 and 1296 on which the plaintiff largely 
relies create no new rights and liabilities 
and may be used only to facilitate the inter¬ 
pretation of the original lease. 

Now the q ibnliafs do contain recitals to the 
effect that calculated at a cerlain rate a 
certain sum was settled as the ./ama, and that 
from this sum at the prayer of the defendant 
**on account of vton(loloi'\ a deduction of one- 
third is made. 'I'he plaintiff relies on this 
recital but, in our opinion, the recital itself 
is more consistent with the case of the defen¬ 
dant than with the contention of the plaintiff. 

Further in the operative portions of tlie 
qtbHlinfSy the rent admitted and agreed to 
he paid is the .smaller sum and though the 
covenant to pay the sum year by year is 
followed by express coveuants respecting 
the boundaries of the./o/c.N*. tlie establishmer.t 
of hats and factories, the digging of tanks, the 
cutting of trees, and the payment of r.ew 
cesses, there are no covenants that the tenants 
will continue to protect the landlord against 
encroachments or perform ottier customary 
diities and there is no stipulation that on 
failure to perform such iluties the remission 
granted will be withdrawn. 

We are, therefore, of opinion that on the 
true construction of the (/ihniiats, the lesser 
sum agreed to be paid is the rent of the 
holding, and tliat tlie remission granted is 
not contingent upon, or field in abeyance as, 
payment for services to be rendered but 
represents a permanent and ii revoeable abate¬ 
ment. 

We are supported in this view by (1) the 
tiudiiig of the District .Judge that the re¬ 
mission was granted at least in part in con- 
.sideration of past .services rendered hy tlie 
temint in connection with settlement, (2) 
the value of tlie concession and tlie nebulous 
ciiaracter of a itioii'Ittl s duties, ( J) the expiess 
st ii>iilat ion in the c'lrai's t hat failure to pei- 
form lliose iliities will entail liability in 
damages, ami tlie absence of any corres¬ 


ponding stipulation that in default the . re¬ 
mission will he withdrawn and (4) the 
statements in the rent receipt. 

In the view we have taken of the Ist 
question for determination, the 2nd does not 
arise and it is unnecessary to express any 
opinion upon it. 

In the I'esult this appeal is decreed. The 
plaintiff-respondent will have a decree for 
the arrears due at the admitted rate. As 
the sum.s payable were admittedly tendered, 
the arrear.s will carry no interest. On the 
sura decreed intere.st will run at the rate of 
G per cent. Defendants-appellants will have 
their costs throughout. 

Appeal decreed. 


CALCUTTA HIGH COURT. 
MiscRfXANEOus Civil Appeal No. 65S 

OK 1908. 

August 4, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
SRIPATI CHARAN CHOWDHURY and 
OTHERS—Judgment-DEBTORS—Appellants 


t'ersHs 

R. BELCHAMHERS and others—Decree- 

holders—Respondents. 

Execution of decree—Liinitation — Objection hy judy^ 
incnl‘dcbtor — Notice, service of, under 24S, Civil 
Procedure Code (Act of 18S2A effect of^Oppor- 

tunitij to contest validity of order — Estoppel. 

Merc service of notice upon a judgmonfc-dobtor 
inuler section 24S, Civil Procctluro Code of 18H2, is 
not by itself sutlicieut to debar him from urging tlio 
objection that an application is barred by limitation, 
when no order for execution has been made after the 

service of notice. . 

liiAscshur V. Chnnder^ 10 W, R. 8 (F* B.)i 

Uined All V. Alulnt Karim, 8 C. L, J. 193, unil Khonhal 
V. Ukitaddif 14 C. ^V• N. 114; 3 Iiul. Cj\S. 47, 
rclietl ujjon. 

Again, if an order for execution baa boon made 
witlniut notice to the jadgmont-debtor, it is nob 
snlfieieiit to debar him from urging the objection of 

lilllitutioiu ^ ^ -i r% 

ilazzcm v, Sarut Kamcirif *3 Inu. Cas. o9; 

11 C. L. J. 357; 14 C. \V. N. 433, Monmohon Karmaknr 
V. Divtrka Nath Kannak tr, 7 Iml. Cas. 65; 12 C. L. J. 
312, relied upon. 

The principle is that a party to an execution pro- 
ceotling, wlio allows an order for execution to bo pass¬ 
ed agaTnst him at one stage of the proceedings when 
bo )iad an opportunity to contest the validity of the 
order, cannot be jiermittod at a 6iibsec|iiont stage of 
the proceedings to re open the whole matter in con- 


11*0 v*c*l*S V • 

Manijnl Pershnd Dicbil v. Grija Nant r.fi/iin, 8 C. 51; 
U C. li. It. « k A. 123, Ram Kirpnl v. JOip 
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Kuarif Q A. 2Q9, find Beni Earn v. Nanliu Mat, 7 A. 
102, referred to. 

Even though a notice may be issued to a judgment- 
debtor upon an application for transfer of a decree, 
it is not competent for him to appear and contend at 
that stage that the decree ought not to be transferred 
because an application for execution thereof is likely 
to prove infructuous. 

A notice under section 248 is not required to be 
issued upon an application for transfer of a decree. 
It must be issued by the Court which has seizin of 
the application for execution. 

Consequently upon receipt of a notice under section 
248 irregularly issued, it was not only not the duty 
of the judgment-debtor to appear and urge the objec¬ 
tion of limitation, but that under the law it was im- 
possible for him to take that step. 

The judgment-debtor is not debarred from urging 
his objection on the ground of limitation in a subse¬ 
quent application for execution. 

Appeal from the order of the Additional 
District Judge of 24-Pergannalis, dated ^[ay 
6, 1908, reversing that of the .second Sub- 
Judge of the District, dated January 25, 1908. 

Babus Narendrd Chandra JJnsa, and Charn 
Chandra Biswas, for the Appellants. 

Babu Provash Chunder }>lHter, for the Re¬ 
spondents. 

J UCi^mCn'ti —The sub-stantial question 
of law which requires consideration in this 
appeal is, whether the decree-holder.s are 
still entitled to takeout execution of a decree 
for rent made in their favour so far back as 
the 19t]i June 1898. The judgment-debtors, 
in answer to the application for execution 
made on the 2nd May 1907, urged tliat exe¬ 
cution could not proceed as the judgment- 
debt had already been extinguished hy limit¬ 
ation. The Court of first instance accepted 
this contention as well-founded, and dismissed 
the application on tlie ground that a previous 
application for execution made on the 14th 
January 1903, was barred by limitation. 
Upon appeal the District Judge has reversed 
that decision and allowed execution to pro¬ 
ceed on the ground that it is no longer open 
to the judgment-debtors to urge tlie objection 
that the judgment-debt had already been ex¬ 
tinguished by limitation,' inasmuch as they 
did not prefer any such objection in previous 
execution proceedings. It appears that tlie 
first application for execution was made on 
the 13th August 1898. A sum of lls. GJO 
was realised by the .sale of the properties of 
the judgment-debtors and the execution case 
was disposed of on the 27th May 1899. The 
second application for execution was made on 
the 14th September 1899. On tlie 10th 
November 1899, the decree-holder paid tlie 


requisite process fees for service of the sale 
proclamation, but apparently no other steps 
were subsequently taken and on tbe l:>th 
January 1900, tho application was dismissed 
for non-prosecution. The third application 
for execution was made on tlie 14th January 
1903, upon which an order was made for the 
issue of a notice under section 248 of the Code 
of 18^2. On the 16th February 1903, the 
relurn of service of notice was filed in Court. 
The decree-holders were, thereupon, directed 
to take further .steps in aid of execution. Ap¬ 
parently they did nothing, and on the 23rd 
February 1903, the application was dismissed 
for default. Subsequently the decree-holders 
appear to have discovered that the judg¬ 
ment-debtors had no other properties within 
the jurisdiction of the^lidnapur Court, where 
the decree had been passed, which might bo 
seized in execution. Consequently, on tbe 
1st June 1904, they applied to tlie I^lidnapur 
Court to transfer the decree to tlie Court of 
the Subordinate Judge of the 24.Pergannahs. 
On the same date, the Court directed the 
issue of notice under section 24-8, (..ivil Proce¬ 
dure Code, upon the judgment-debtors. On the 
8th July lOO-l, tho return of service of the 
notice was received. The Court tliereupou 
ordered the issue of Ihe requisite certificate 
which was granted on tlie 28th July following. 
After the decree had been thu.s transmitted to 
the Court of the Subordinate Judge of the 24- 
Pergannahs, on the 17th February 1905, the 
decree-holder.s presented their fourtli appli¬ 
cation for execution in the latter Court. On 
the 18th ^rarchl905, a writ of attachment 
was directed to issue; this was siihsequently 
returned uuserved. There was a fresh order 
for the issue of attachmsnt on the 3rd .4pril 
1905. On the 20th April, the return of 
service was received by tlie Court. On tlie 
day following tho sale proclamation was 
directed to issue and tlie 13th June 1905 
was fixed for the .sale of the propertie.s 
attached. On that day, liowever, the Court 
dismissed the applic.ation for exeentitm inas¬ 
much as it was discovered that tho decree- 
lioUler.s liad failed to deposit tho neces.sary 
process fees. The ivc >nls were then re- 
tuiT.ed to thi^ Midnapur (aiurt. Oil the 30rb 
July 1908, tlie decree-holders, again applied 
to the ^fidniipur (>ourt for liMiisfer of the 
decree to the Couit of the Siihorilinate .Indgo 


of the 24-Pergannalis. 
is.sue of a notico upja 


'Vhe Court directed the 
thi jal j'U ?:C-d'‘btor3 
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under section 248 of the Code of 1SS2. On 
the 22nd Auf^ust 190G, the return of service 
of notice was received, and on tlie 1st Septem¬ 
ber 1906, the necessaiT certificate was issued. 
After the decree had been thus transferred a 
second time from Midnapur to the 24- 
Pergannatis, tlie decree-holders presented tlieir 
fifth application for execution in the Court of 
the Subordinate Judge of tlie 24-Pergannahs. 
Tlie judgment-debtors tlien appeared and con¬ 
tended that the application could not be en¬ 
tertained as the previous api>lication made on 
the 14th January 1908, was obviously barred 
by limitation. The Subordinate Judge held 
that this contention was well-founded, and it 
ha.s not been contested before U3 that if the 
matter is still open for consideration, the 
application of the 14th January 1903 was 
unquestionably barred by limitation. Put 
it has been argued, on tlie authority of the 
decision of the Judicial Committee in the 
case of Mu7igttJ rcrfh<i<l Dichit v. Grija 
Kanfa Lahic (1), that tiie matter is no longer 
open to discussion, tliat the judgment- 
debtors were hound tc urge tliis objection in 
the course of tlie execution proceedings 
wliich followed the application of tlie 14th 
January 1903, and tliat, in any event, they 
were bound to urge the objection either in 
the course of the application for transfer of 
tlie decree fromMidnapur to the 24-Pergannahs 
or in the course of the application for exe¬ 
cution of the decree made on the 17th February 
1905. The District Judge lias given effect 
to this contention and has held tliat Ihe 
judgment-debtors aie no longer entitled to 
{(uestion tlie validity of the application made 
on tlie 14tli Jannary 1903. In our opinion, the 
view taken by (lie District Judge is erroneous 
and cannot be suppoi ted. 

It is well-setlle<l that mere service ()f 
notice upon a judgrnent-ilebtor under sec¬ 
tion 248, Civil Procetlure Code, is not by it¬ 
self sufliciont to debar liiin from urging the 
objection tlisit an application is barred by 
limitation, wlien im order for exe<‘ution lias 
been made after tlie service of notice under 
section 248. In support of tins proposition, 
reference may be made fo f lie cases of liissr.shnr 
Mutlirk V. Mdhfah Cliuntlrr (2); IJinrd Ali v. 
Ahdnl Karim (3) and Khoshnl Chandra v. 

Vhiladdi (4). If cannot, again, be disputed 
) K r,]- 11 I,. |{. iia; H I. A. I2:t. 

(2) 10 W.ii. (F. H.)H. 

(a) 8 c. ]>. •/. lua. 

(0 M C. \V. .\. Il f; a Ju.l. Cas. -17. 


that if an order for execniion has been made 
without notice to the judgment-debtor, it is 
not sufficient to debar him from urging the 
objection of limitation. In support of this 
proposition reference may be made to the 
cases of Mazzatn Hossain v. Sorat Kumari (5); 
Moiimohan Karmakar v. Dioarka Nath 
Karniakur (6)^nd Mocliai Ma^idal v. Meser~ 
nd-din iMolla (7). In these cases, it was 
pointed out that tlie principle, which under¬ 
lies tlie decisions of the Judicial Committee 
in the cases of Mmigal Persliad Dicliit v. 

Kaat Lahiri (l) ; Pain Kirpal v. Pup 
Kuati (8) and Beni Pam v. Nanhu Mai (9), is 
that a party to an execution proceeding, who 
allows an order for e.xecution to be passed 
against him at one stage -of the proceed¬ 
ings when he had an opportunity to contest 
the validity of tlie order, cannot be permit¬ 
ted at a subsequent stage of the proceedings 
to re-open the wliole matter in controversy. 
In other words, as pointed out by Mr. Justice 
West in Sheikh Bndan v. Pam Chandra 
BhH7}jgaya (1 ), the doctrine rests on the 
ground that the judgment-debtor, when call¬ 
ed on to dispute, if he wished or if lie could, 
a certain proposition of right and consequen¬ 
tial demand of relief or action by the judg¬ 
ment-creditor, had either failed in his conten¬ 
tion to the contrary or at any rate allowed the 
judgment to go by default. Consequently, as 
has been pointed out in the cases of Narayana 
v. Gopala Krishna (11), Painasamy Natk v. 
jLimasami (7ic///(12), if by reason of the omis¬ 
sion to serve a notice or by reason of the defec¬ 
tive notice sei ved upon the judgment-debtor, 
lie has not the opportunity to contest the valid¬ 
ity of the proceeding, he is not bound by the 
doctrine of estoppel. Now, in the case before 
us, it is conceded that a notice under sec¬ 
tion 248 a.s required by the law, was not 
issued upon tlie basis of the application for 
execution made on the 17th February 1905. 
Consequently, any order for execution in the 
course of (hat proceeding cannot bind the 
judgment-debtor. Siicli an order cannot 
debar him from uiging that tlio previous 
application for execution was barred by 

(5)5‘»; 11 c. L. J. an?; lie. N. iaa. 

(0) 7 Iu<l. Cas 57); 12 C. L. J. :U2. 

(7) M. A. No. 522 of 10011. 

(8) (\ A. 200. 

(0) 7 A. 102. 

( 10 ) 11 n. o:;?. 

Cl) 28 M. 255; 1.5 M. I,. .1. 222. 

(12) LO M. 255; 2 M. J,. T. 107; 17 M. L. J. 201. 
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limitation. No doubt, notices under section 243 
were served upon the judgment-debtor on the 
basis of the application *for transfer of the 
decree from the Midnapore Court to the Court 
of theSubordinate Judge of the 2-i)-Pergannahs. 
It is manifest, however, from an examination 
of the provisions of the Code that upon receipt 
of such notice, the judgment-debtor could 
not at that stage possibly contend that the 
decree was barred by limitation. Section 223 
of the Code of 1882 defines the circumstances 
under which tlie decree of one Court may be 
transmitted by that Court to another Court 
for execution. Section 224 then lays down 
the procedure to be follow'ed when the Court 
desires that its own decree shall be executed 
by another Court. The Court sending the 
decree for execution under section 223 is 
required to send along with the copy of the 
decree, a certificate stating that the satisfac¬ 
tion of the decree has not been obtained by 
execution within the jurisdiction of the 
Court by which it ^YAs passed, or where the 
decree has been satisfied iii part, the extent 
to which satisfaction has been obtained, and 
what part of the decree remains unexecuted. 
The concluding words of clause (6) of sec¬ 
tion 224 make it obvious that in sending the 
certificate the Court is not called upon to con¬ 
sider whether the decree is still capable of 
execution. All tliat the Court is called upon 
to certify is that a specified part of the decree 
still remains unexecuted. Whether the decree, 
in so far as it is still unexecuted, is capable 
of execution under the law, is a question for 
determination by the Court to which the 
decree is transferred, when a proper applica¬ 
tion for execution is presented to that Court. 
Consequently we must hold that even though 
a notice may be issued to a judgment-debtor 
upon an application for transfer of a decree, 
it is not competent for him to appear and 
contend at that stage that the decree ought 
not to be transferred, because an application 
for execution tliereof is likely to prove in- 
fructuous. We may further observe that tlie 
language of section 248 makes it reasonably 
plain that a notice under that section is not 
required to be issued upon an application 
for transfer of a decree. The explanation 
to the section provides that the word “Court” 
means the Court by which the decree wa.s 
passed, unless the decree has been sent to 
another Court for execution in which case 
it means such other Court; in other words, 


the notice under section 248 must be issued 
by the Court which has seizin of the appli¬ 
cation for execution, whether it be the origi¬ 
nal Court which made the decree or is the 
Court to which the decree has been trans¬ 
ferred for execution. Consequently, it follows 
that upon receipt of the notice under sec¬ 
tion 248, thus irregularly issued, it was not 
only not the duty of the judgment-debtor to 
appear and urge the objection of limitation, 
but that under the law, it was impossible for 
him to lake that step. The position, in sub¬ 
stance, is that the decree-holders omitted to 
cause theissue of the notice under section 248 
upon their application for e.xecution; and 
got it issued upon their application for 
transfer of the decree. The two elements, 
which must be establi.shed before a judgment- 
debtor can be held debarred from urging the 
question of limitation, are thus both absent 
in the case before us. We may add tliat 
upon the application of the 14th January 
though a notice under section 248 was issued 
there was no order for execution which 
could bind the judgment-debtors, while 
upon the application for execution of the 
17th February 1905, tliough an order for 
execution was made, it was made without 
notice to the jodgment-debtor.s. Consequent¬ 
ly, tlie principle which underlies the decision 
of the Judicial Committee in the case of 
Mungnl Pershad Dichit v. Grija Kant LnUiri 
(1), cannot have any possible application to 
this case. The matter is still open for dis¬ 
cussion and it is not disputed that if it is 
open for consideration the judgment-debt be¬ 
came barred by limitation long ago. 

The result is that this appeal is allowed, 
tlie order of the District Judge is discharged 
and that of the Court of first instance is res¬ 
tored. Under the circumstances of the 
case, we make no order as to costs in any 
Court. 

Ap-po.al alh.ired. 
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CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 457 of 1909. 

September 5, 1910. 

Presetit: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

MaJiornj X«mar BINDES^VAUI PROSAD 
SINGH —Judgment-debtor—Appellant 

versus 

Thakur LAKPAT NATH SINGH and 

OTUKUS—DKCRKE-HOLDERS RESPONDENTS. 

Appeal — Vsui'jKitiou of jnri^dirtion hi/ Court hrlow 
—Party not to inconsi:ilcnt positton—Pxeciilivn 

^Court iwccutiug decree not to qHC;ftiou validity of 
decree—Civil Procedure Code (Act XIV of 1882^, s. 457 

_ iiorried tcomau appointed guardian rtcl litem— Civil 

procedure I’ of 190H), s. 47. 

WJ en jiuisdiction has heoii nsiirp«Ml by a Court, 
an appeal ajfaiust it.s order cannot bo successfully 
defeated on the "round that the order has been ina<le 
M-ithout jinisdiction; in other wonis, a party, who 
h.as induced a Court to act wirlumt jurisdiction, can- 
not be permitted, when tlie validity of the order mu«le 
for his benelit is c)iallen"ed hy way of appeal, to 
take n]> an iuoonsi.^tent ]>osition ainl to defeat the 
iipneal by proof that the order was Jiiado without 

jurisdiction. r » . ^ ^ 

JIurri.<h Chauder v. Kati Sunderi, 10 1. A. 4; 9 C. 

4S2, Ahdul Puhiui'ni v. (Itinuputhl, 23 .M. 517, Latch. 
m V. Ram tnufh'in, 28 M. 127. followed. 

Therefore. wln?re an order of the Court below jmr- 
tiorts to have been iiia»le und(>r section 47 of the 
Civil Procedure Code. 19US, it niu.-t be taken to bo a 
decree and appealable as sueh. 

A jiarty litigant caiitM>t be permitted to assume 
inconsistent positions in Court to the detriment of 
his opiM)uent. 

dan hj V. Gaudily 31) Ch. I). 07 at ]>. 82 ; 51 L. Ch. 
11.51-53 L. T. 300; 33 \V. U. S03, P,lr Chandra v. Pan. 
sidh’ir, 3 n. li. U. A. C. 214, Prij Phookun v. 
Mahad' uJI W. It. 422, Kfatoouuissa v. Khondhur Khod i, 
•>1 \y It 37 1, Sonit'iiiUiih V IiiriniooildeeUf 24 W. U. 
273. Iiabee V. Munyur. 2 C. L. It. 2»)'<. .'<uti,ahli>un'i v. 
AViO/.ee. 0 C. 5.5, Phoja v. Chuni i.d. 5C. L. J. 95, 
at p. 1U5 {““1 }Ianindra v. Hccretanj of State, 5 C. L. J. 
14S at p. 109. f.jllowLMl. 

An execution Court when called upon to execute 
♦ he <leeioe niust lu-ocee-l oil the assumption that there 
Ia a valid decree ca[.ahle of execution. The party 
who .'seek.H to attack tlio ilecree nmst «lo so in a 



W.'n. 201 ; 32 290, relied on. 

An infant was repre.sented by hi.s mother, a 

niarried woman. a.H his iraardian ad hleu, ineontr.a. 

('ivil 

V «h «-re • was pas.setl a'rainsl him. \\ I’eii tUo 
.I’reree.hohler applied to e.xecute tlie decree it was 
obiecte.l on behalf of the infant hy his mother that 
1 ),.. de.-re.- e.mhi not he <-xecut<-.l atfai"-st him, because 

jl,.-re was no valid decn*e a^aimst him: 

Jl.hl tli-f tlie ol»jection mii.st be overruled on the 
Bioiiml' tl.at tlie tpieMhm of the validity of the decree 


could not; be c.vaminodin execution proceedings under 
section 47 of the Code of 1908. 

Appeal from the order of the Sub-Judge of 
Hazaribagh, dated September 2, 1909. 

Dr. Hash Behary Ohoshy Babus DwarJea 
Nafh Chuckerbntty and Khettra Mohan Sen, for 
the Appellant. 

Mr, Ghuckerhutiy, coun.sel, Babus Jogesh 
Chandra Boy, Surendra Nath Quho and HaH- 
liar Prosad Singh, for the Respondent. 

Judgment-— This is an appeal on 
behalf of the judgment-debtor against an order 
by which execution has been allowed to pro¬ 
ceed. There is no controversy as to thecircuni- 

.stances under wliich the appellant, an infant, 
resists execution cf the decree. The plaintiff 
sued for declaration of title, for confirmation 
of posses.sion and for a permanent injunction 
to restrain the defendants from interfering 
with his possession. The Subordinate Judge 
made a conditional decree in favour of the plain¬ 
tiff for recovery of possession upon paymontofa 
specific sum. The principal defendants against 
whom this decree was made were the present 
appellant an infant repre.sented by bis mother 
and ahso his fatlier. Against the decree, the 
infant alone appealed to this Court. When 
the appeal came to be heard, it was argued on 
his behalf that the decree against him ought 
to be discharged, because he had been repre¬ 
sented in the suit by his mother, a married 
woman, in contravention of the provisions of 
section 457 of the Code of Civil Procedure of 
1882, as explained in Kali Shauker v. Maha- 
rnja Pioftijj Udai Nath (1). To tlii.s objection 
the reply on behalf of the plaintiff-respondent 
was that if it was well-founded, the logical 
inference was that the appeal itself was in¬ 
competent, because it has been presented on 
behalf of the infant by his mother. The 
appellant expected thi.s position and the 
appeal was dismissed on the ground that it 
had been preferred on behalf of the minor by 
a person not competent to represent liim. 
Upon dismissal of theappeal, the decree-holder 
applied to execute the decree. It was then 
objected on behalf of the infant by l)is mother 
that the ilecree could not be executed against 
him beeau.se there was no valid decree against 
biiu. The Deputj' Commissioner has over- 
ruleil this objection on tlio ground that the 
(|uestion of (lie validity of the decree could 
not bo examined in execution proceedings 
under section 47 of the Code of 1908. In 

(1) (iC. h. J. 30. 
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this view, the Court below has overruled the 
objection and directed execution to proceed. 
The infant has now appealed to this Court 
represented by his mother, and on his behalf 
it has been argued that the Court below ought 
to have held that the decree is not bind¬ 
ing upon the infant and cannot be executed 
against him. In our opinion, this contention 
is obviously unsustainable in execution pro¬ 
ceedings. 

The learned Vakil for the appellant has 
appreciated the difficulty of his position, be¬ 
cause if his contention is well-founded, the 
infant is not a party to the suit, and the 
question raised does not fall within the scope 
of section 47, which authorises a Court of 
execution to deal only with questions which 
arise between the parties to the suit in which 
the decree was made or their representatives. 
Consequently, the order of the Court below 
is, in this view, not a decree and the appeal 
is incompetent. But he has argued that as 
the order of the Court below purports to 
have been made under section 47, It 
must be taken to be a decree and appeal- 
able as such. In support of this proposition, 
reliance has been placed upon the cases of 
liurrinli Chander v. KaJi Siindari (2), Ahihd 
'Rahiman v. Gnna'pathi (3), Latchmanan v. 
Jtamanathan (4) and Bickeft v. Morns (5), 
to show that when jurisdiction has been 
usurped by a Court, an appeal against its 
order cannot be successfully defeated on the 
ground that the order has been made without 
jurisdiction, in other words, that a party who 
has induced a Court to act without jurisdic¬ 
tion cannot be permitted, when the validity 
of the order made for his benefit is challenged 
by way of appeal, to take up an inconsistent 
position and to defeat the appeal by proof that 
the order was made without jurisdiction In 
our opinion, there is considerable force in this 
contention and the present appeal must be 
treated as competent. Indeed, the respond¬ 
ent has not argued that the appeal is in¬ 
competent, because his possession here as in 
the Court below has consistently been lliat 
the decree binds the infant and may be execut¬ 
ed against him. 

As regards the merits of the appeal, it 
has been argued that it is not open to the 

decree-holder to contend that the infant was 

(2) 10 I. A. 4; 9 C. 4S2. 

(3) 23 M. 517. 

(4) 28 M. 127. 

( 5 ) L. 11. 1 Se. ami Div. 47 at p. 53. 


properly represented in the suit, because to 
allow him to do so would be to permit him to 
take up a position inconsistent with that as¬ 
sumed by him when the appeal against the 
original decree was heard. In our opinion, 
this is not an accurate statement of the ac¬ 
tual position. When tl)e appeal against the 
original decree was heard, the respondent 
did not take exception to the competency of 
the appeal, it was the appellant who made a 
a bold effort to assume a position contradic¬ 
tory to that adopted by him in the original 
Court, where no suggestion had been made 
that the infant was net properly represented. 
To this argument of the appellant the re¬ 
spondent appropriately replied that it neces¬ 
sarily tended to destroy Ins appeal. The 
appellant voluntarily assumed tliat position 
and practically invited the Court to dismiss 
his appeal as incompetent. It is difficult to 
appreciate how under these circumstances, the 
decree-holder can be charged with inconsist¬ 
ency, or how it can be seriously inaintained 
that as between him and the infant judgment- 
debtor, it has been conclusively established 
that the decree does not bind the latter. No¬ 
thing that happened in this Couit when the 
appeal against the original decree was heard 
can possibly support this conclusion. The 
doctrine that a party litigant cannot be per¬ 
mitted to assume inconsistent positions in 
Court to the detriment of his opponent is 
firmly settled and has been repeatedly applied 
[Oaml!/ V. Ga7id!/ (6), B/r Clwidra v. Bavn- 
dhar (7), Brij Buookun y. Mahadeo (8), Efaf^ 
oonnissa v. Kliondhir Khoda (9), SonaoQllah 
V. Imamooddeen (10), Bahp.p v. Mttngar (11) 
iSntijnhluima v. Krishna (12), Bhaja v. Chnui 
Lai (13), Mnnindra w Secretary of State (14), 
Broom on Legal Makims 132.] But tliis 
piinciple cannot be applied to the prejudice 
of the present respondent. 

1 be only question which now requires con¬ 
sideration is, whether it was open to tlie 
Court below to investigate the validity of 
the decree and its binding character in so 
far as the infant is concerned. That it was 

not competent to the Court below, as an 

(0) 30 Ch. D. 57 iit {). 82 ; 51 h. .J. ('h. 1; 53 L 
T. 3()G ; 33 W. It. S()3. 

(7) 3 n. L. It. A. C. 214. 

(8) 17 W. It. 122. (9) 21 IV. rt. 374. 

(10) 24 W. It. 273. 

(11) 2 C. h. It. 2US. 

(12) 0 55. 

(1.3) 5 C. L. .1. 95 afc p. 105. 

(14) 5 C. L. J. 148 at p. 109; II ' \ ly. x. 281. 
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execution Court, to embark upon such an 
enquiry is, in our opinion, beyond the pale 
of controversy. It is an elementary doctrine 
that an execution Court when called upon to 
execute the decree must proceed on the as¬ 
sumption that there is a valid decree capable 
of execution. The party who seeks to attack 
the decree must do so in a sepai*ate proceed¬ 
ing, for example, by a suit or an appeal or 
an application for review. If any authority 
is needed for a proposition of tin's character, 
it is sulHcient to refer to the decision of the 
♦Indicial Committee in ]ia.'iJtuhin7i/ssa v. 
Muhammatl lamail (15), and the case of 
Khnirajnial v. Daim (10), tends to support 
the same conclusion. Tlie Court below 
adopted an obviously right course wlien it 
declined to consider the validity of the decree. 

As a last resort, the learned Vakil for the 
appellant has asked for permission to treat 
the petition of objection in the execution pro¬ 
ceedings under section 17 of the Code of 
IDOS, as a plaint in a suit for declaration 
that the decree was not operative against 
tlie infant. In the circumstances of this 
case, Nve do not think tluit this application 
should be granted. The petition of objection 
7 ’cqnircs considerable nioditication before it 
can be treated as an appropriate plaint in a 
deebuatory .suit. lleside.s no riuestion of 
limitation can arise as the appellant is still 
an infant. It will, theiefoie, be obviously 
more satisfactoiy if a separate suit to test the 
validity of thedecree is instituted hy the infant 
upon a plaint properly drawn up for the pm- 
po.se. But to guard against any pos.siblc in¬ 
jury to t be infant by reason of an execution 
against him before the proposed suit is in- 
stituted, we shall direct a stay of execution 
for a limited time. 

Tlie result, therefore, is that the order of 
tlie Court below must he allirmed and this 
appeal disinisscil with costs. We assess the 
hearing fee at 5 gold muhnys. We furllier 
direct tliat the execution ])o stayed till the 
:10th November next. 

Appeal (Uaniisscd. 
(\:>) :{•> I. A. ICK ; :il A. 57:^; -i Ia‘l. 

/ N 1 IKU; 10 C. I., -b :HH; n A. L. >*' 22 ; 11 n.HH. 
).. jr. 12 :^:.: n M. I.. T. 2KO; IP M. L. .1. 

(10) I. A. 2't; 2 A. L-.1. 71 : 1 tJ- b- -h oHf; 7 
lU m. L. It. 1 : W. N. 201 ; 02 C. 2UG. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1611 of 1908. 

September 8, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

AKHIL SUNDARIDASl— Plaintiff— 

Appellant 

versus 

NANIBALA DASI and others—Defendants 

—Respondents. 

Res judicata— Will Letters of Admitiif-tratinn — 
Suit by iiiiloii'—Leyntec vicule jwrtr/— Suhsef/uent yraut 
of hrttors of Administration—Snit by legatee—‘IVltetlier 
doctrine of res judicata 

li executed a Will and died leaving him surviv¬ 
ing Iiis widow (defendant Xo. 1), liis second sister 
(plaintiff) and a son of iiis third sister, defendant 
No. 3. Under tlio Will, plaintiff was entitled to 
tho estate of II, and defendant No. 3 was tlio 
executor who took possession of tho estate after 
H's death. The widow then brought a suit for 
po.ssosfiion against the nephew and tho si.ster. Tho 
latter in his written statement said that sho ))nd 
heard of a Will under which slio was entitled to 
the j)roperty left by lb Tho widow then entered 
into a compromise with the nephew executor, and 
a decree hy consent M*as made against the latter 
and an C.C jwn’tc decree was made against tho .sister. 
The sister then obtained Letters of Administration 
with tliccopyof the Will annexed and sued to recover 
possession on tho strength of her title as legatee: 

Held, that thi.ssnit was not barred by res Judicata^ 
that the Court in ^vhich the first snit was brought 
was not competent to delermino tho question of the 
genuineness of the Will., and as Letters of Adminis¬ 
tration wore not then in existence, it was impossible 
for tlio ))l.'iintilf to establish lier title thereunder. 
A litigant is not bound to assert his title under a 
Will till it has been proved. 

Appeal from the decree of the Di.strict Judge 
of Mur.shidahad. dated April 30, 1908, affirm¬ 
ing that of the ^lunsif of Kaiidi, dated August 

28, 1907. 

Alaulvi Nur-tid’din Ahwedy for the Appel¬ 
lant. 

Babu Nalini Jtanjan Chatterjee, for the Re¬ 
spondents. 

Judgrment.—This is an appeal on be¬ 
half of the plaintilT in a suit for recovery of 
possession of land and mesne profits. It is 
the common case of l)oth parties that the 
land originally belonged to one Behaii Lai 
Karmokai*. Behari executed a Will on tho 
lOili October 190-t, had it registered four 
days later, and died on tlio 16th October, 
lie left liim surviving his widow, the first 
defendant, his seeond .sistei’, the plaintiff, and 
a nephew, the son of his tliird sister, who is 
now the tliird defendant. Under the Will, 
the second si.ster was entitled to the dis- 
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puted property. Upon the death cf Behari, it 
appears that the nephew, who had been 
appointed executor, took possession of the 
estate. The result was that on the 21st 
December 1904, the widow brought a suit 
for recovery of possession against the nephew 
and the sister of her husband. The latter al¬ 
leged in her written statement that she had 
heard of a Will under which she was entitled 
to the disputed property. The executor de¬ 
fendant, however, alleged that the testator 
had no testament.ary capacity at the time of 
the execution of tlie alleged AVill, and he en¬ 
tered into a compromise with the widow. A 
decree by consent was made on the 26th May 

1905, against the executor, and an e.v parte 
decree was made agairst the sister as the 
widow was obviously entitled to take the 
estate upon an intestacy. This decree, in so 
far as it was ex parte against the sister, was 
subsequentlj’’ sought to be set aside by her, 
bat her application was refused, and the 
order of refusal was confirmed on appeal. The 
sister then applied to the District Judge for 
Letters of Administration on the estate of 
Behari Lai with copy of the Will annexed. 
Notices were duly served upon the widow, the 
executor, and the other relations of the testator. 
The Will was duly proved and Letters of A.d- 
ministration with copy of the Will annexed 
were granted to the plaintiff on the 23rd May, 

1906. On the 8rd January 1907, she .sued to 
recover possession of the disputed land from 
the widow on the strength of her title as 
legatee under the Will of her brother. The 
Courts below have concurrently di.srai.ssed the 
suit as barred by the principle of resjudivjta. 
We are of opinion that this view cannot be 
maintained. The question now in controversy 
is, whether upon a true construction of the 
Will, the plaintiff has title to the disputed 
land. This question was sought to be raised 
in the previous suit, in which the second part 
of the fourth issue was framed in the follow¬ 
ing terms :— Whether the husband of the 
plaintiff made a AVill in favour of Akhil 
Sunduri.” The Court did not adjudicate upon 
this question ; indeed the Court was not com- 
petentto determine the questionof the genuine¬ 
ness of the AVill. It was the Coxxrt of pro¬ 
bate alone that had exclusivejurisdictioii over 
the matter. The doctrine of res judicata is, 
consequently, inapplicable. But it is suggest¬ 
ed that the principle of constructive res 
judicata applies, because the title under 


the AVill might and ought to have been made 
a ground of defence and was, therefore, a 
matter directly and substantially in issue in 
such suit. The obvious answer is that the 
Court bad no jurisdiction to deal with the 
question of the genuineness of the AVill, and 
as the probate or Letters of Administration 
with the copy of the Will annexed, by which 
its terms could be proved, were not in exist¬ 
ence, it w'as impossible for the defendant to 
establish her title thereunder. No doubf, 
undersection 12 of theProbate and Administra¬ 
tion Act, a probate w’hen granted establishe.s 
the AA^ill from the death of the testator, hut 
it cannot be affirmed that a litigant is bound 
to assert his title under the AVill till it has 
been proved in a Court of competent jxrrisdic- 
tion. In our opinion, the (piestion now raised 
is not res judicata; it was nob and could not 
have been determined by the Court in the 
previous suit. The position is v -ry similar, 
to what happened in tlxe case of Udit Cfiohey 
V. lla-.ihika Prasad (1). There the person, 
who woxild be entitled to succeed to the estate 
of a deceased person upon intestacy, obtained 
a decree for possession before his AVill had 
been proved. The decree was treated as 
conditional, to be operative only so long as 
the AVill was not established, Tlxe resixlt 
was that upon the gnint of Letters of Ad- 
ministx'ation with the copy of the AVill an¬ 
nexed during the pendency of proceedings iti 
execution of the decree iii the suit for i-e- 
covery of possession, he practically lost the 
benetit of the decree. In the case before us, 
tliere is no room for controversy that the 
plaintilT is clearly entitled to the property 
under the Will of her brotlier and the decree 
in the previous suit does not present any elfec- 
tive bar to the successful assertion of 
her right. 

The result, therefore, i.s that this appeal 
mxist he allowed, the decrees of the Courts 
below discharged, and the suit decreed with 
c:)sts in all the Courts. The plaintill' will 
recover pos.se.ssion of the lamt from the de- 
fendxints, hut under the cii’cunistaxices of I ho 
case, we think that she ought not to have any 
mesne profits antecedent to tlxe date of tlii.s 
j udgmeiit. 

Appent aUiuCcd. 

(1) 0 C. L. J. GG2; 3 L. T. 11. 
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CALCUTTA HIGH COURT. 

Sb'COND Civil Appevl No. 807 of 1908. 

Aiig-iist 26, 1910. 

Present: —^Ir. Justice Mookerjee and 
^Ir. Justice Sharf-ud-Din. 

SARIP JANIJIRI AND OTHERS—Uefendant-S 

—Appellants 
versus 

AFTABUD-DIN MIA and others— 
Plaintiffs—Respondents. 

Tyindlofil (ind tenant—Paftinl eviction hij landlord 
’~Sn!iijenfion of ivhofc rent-~L?itst' of difierent pnrcelii 
on disfin-'t |•ent.< — Ten'inrij for ng-trcgife rent jrnjnhle in 
imtOilinentr^-^l'ffect of eri-tion from .<o>u? pircelK. 

Whore there has been a partial eviction of the 
tenant by reason of tlu? interference by the laiulloial 
with the enjoyment of a .substantial portion of the 
lambs of the tenancy, the entire rent is susponflecl 
tluriiiif the whf)le periotl for which the eviction has 
contijmcil in operation. 

Jloi^$e-<iviri V. Sfoirnrlra M ihn n, a Iml. C.is, 105; 11 
('. L. J. OOl, Chandra A'anta Das v. liama Xath 
Jinrman. fj Iml Cas. 47S; 11 C. L». J. *501 ami Varna 
Chandra v. R isik Chandra, (iinropovtod). rcli«*tl upon- 

Where in a lease of sever.al parcels of lamb a 
distinct rent is stated apr-unst each parcel, ami then 
one indivisible tenancy is creatcMl for an air'fre^ate 
rent which is made expressly payable in cert.ain 
dilTerent instalnumts: the lease »ioes not include 
substantially a separate tle:nise of tlistinct parcels 
of land for different rents. 

In such a c.ise, if the t^natif is evictetl from some 
of the parcels by the lamllord, the whole rent is 
suspended. 

Appeal from the* tlecree of the Siih-Judffc 
ot Rackerprunge. dated Docemher 11, 1907, 
modifying that of tlie Mmisif of Barisal, dated 
December Id-, 1906. 

Rabu.s Jogesh Chnii'lrn f\ 0 !/ and Proku^h 
Chnudra Mujuindnr, foi' the Appelhmt.s. 

Babii Jltrendra Karain yiitter, for tlic Re- 
h-pondents. 


JudgrriCnt.#—Tlii.s i.s an appeal on 
behalf of the defendant in a .^iiit for rent. 
Tlie piai'itiiTs allege that tlieir predece.s.sor- 
in-intore.st granted on <>snl raif/uti lease to 
the first defendant on tlie 17tli Septeniher 
1881 in le.spect of 16 i)arcels of land for 
ii lofal rental of R.s. 218-1. In 189.J, 
a decree for rent was obtained against the 
first ilefend.int and in execution thereof the 
(fiitire holdiitg was put up to sale and pur¬ 
chased by tlie second defendant. In 1P02, 
file plaintiffs brought another suit for rent 
against the first two defendant.s, but the 
second defendant contended that lie had 
purchased tlie property not for the benefit 
„f the first defendant but the pre.seiit third 
defendant. Couscciueiitly in tlic present suit 
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in which rent is claimed for the years 
1309 to 1312, that is from April 1902 to 
April 1906, the plaintiffs have joined the 
three defendants as parfies. The plaintiffs 
admit in their plaint that the defendants 
have been kept out of posse.ssion of three 
out of the sixteen parcels comprised in the 
tenancy which ai’e in the occupation of 
the plaintiffs themselves. They farther 
allege that the rent was assessed separately 
in respect of each parcel and consequently 
.seek to recover rent at the rate of Rs. 212-11 
for the thirteen (13) parcels in the pos- 
.se.s.sion of the defendants. The fir.st two 
defendants have not resisted the suit 
because obviou.sly tliey have no subsisting 
interest in tbe tenancy. The third defen¬ 
dant alone has contested the claim on the 
ground that as he has been evicted from 
a substantial portion of the lands of the 
tenancy, the entire rent has been suspended. 
The Court of first instance found that the 
eviction took place with effect at the latest 
from the beginning of the year 1311 and 
in this view decreed the claim for the 
year.s 1309 and 1310, and dismissed it 
for the 3 ’ear.s 1311 and 1312. Upon appeal 
by tbe plaintiffs, the learned Subordinate 
Judge has decreed the claim in full. He 
has held that as rent was asse.ssed in respect 
of each .separate paicel comprised in the 
tcnancib the landlords were entitled to have 
the rent apportioned even though they them¬ 
selves had evicted the tenant from a portion 
of the lands. The defendants have now 
appealed to this Court and on their behalf 
the decision of the Subordinate Judge has 
been assailed on the ground that by reason 
of eviction by tbe landlords, the entire 

)x*iit for the j'cars 1311 and 1312 were 

suspended. In support of this proposition 
reliance has beoTi placed upon the cn.ses of 
Ifunto Kuniari v. Pnrua Chandra (1) and 
]insse.<wari y. Soureudra Mahan (2). Ihis 
position ha.s been strenuously controverted 
on belialf of the plaintifTs-respondent.s on 
whose behalf it lias been suggested that 
there was no eviction of the defendant such 
as would justify a suspension of the entire 
rent and that in anj*’ event, upon the authori¬ 
ty of Dhtniput Singh v. Mahammed Kmini 
Jsphnin (3), there ought to be an appoidioii- 

(1) 2H C. l^S. 

(2) 11 C. L. liul Cua. lOo. 

(3) 21C. 290. 
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inenfc of the rent. After careful consideration 
of the arguments addressed to us on both 
sides, we have arrived at the conclusion that 
the contention of the appellants is well- 
founded and must prevail. 

It is too late for the plaintiffs to CDntend 
in this Court that there has been no evic¬ 
tion of the tenant from a substantial portion 
of the lands of the tenancy. They came 
into Court upon the allegation that they 
were themselves in possession of three out 
of the sixteen parcels of land comprised in the 
tenancy created on the 17th September ISSl-. 
In fact their allegation was that the land¬ 
lords successfully kept the tenants out of 
possession from these parcels from the very 
inception of the tenancy. The Courts be¬ 
low have, however, found that the eviction 
took place in April 1904. This is consistent 
with the circumstance that in previous suits 
the landlords claimed the entire rent 
payable for all the lands of the holding; 
this they could hardly have done without 
any demur on the part of the tenants if 
the latter have really been evicted at the 
time from a portion of the lands of the 
tenancy. We must, therefore, assume 
for the purposes of this appeal that as 
found by the Courts below the tenant was 
evicted in April 1904, In this connection, 
we must remember that the Courts below 
have also found that the three parcels, of 
which the landlords have taken unlawful 
possession, formed a very important portion 
of the entire lands of the tenancy, which 
are not all of the same character or equally 
advantageous. Two of these parcels include 
the homestead and the third is a garden 
near the liorastead and brings considerable 
profit. The position, therefore, is incon¬ 
testable that there has been a partial 
eviction of the tenant by reason of the 
interference by the landlords with the en¬ 
joyment of a substantial portion of the lands 
of the tenancy. It follows consequently, upon 
the authority of a long series of decisions 
of this Court, which will be found 
reviewed in Rasseswari v. Sourendra Mohan 
(2); Chandra Kanio Das v. Rania Nafh 
Burman (4) and Pnrna Chandra v. Rasik 
Chandra (5), that the entire rent was 
suspended during the whole period for which 
the eviction has continued in operation. It 

(4) 6 Iml. Caa. 478; 11 C. L. J. 591, 

(5) R. A. No. 447 of 1908. 


has been argued, however, by the learned 
Vakil for the landlord respondent, upon 
the authority of the case of Dhunput Singh 
V. MohammedKazim that the rent 

ought to be apportioned. The learned Judges 
appear to have relied on this case that where 
the act of a landlord is not a mere tres¬ 
pass but something of a graver character, 
interfering substantially with the enjoyment 
by the tenant of the demised property, tlie 
tenant is entitled to a suspension of rent 
during such interference ; even though the 
interference be committed in respect of a 
portion only of the property. That this 
view is supported by well-recognised princi¬ 
ples is obvious from the case of Rai Charan 
Sar V. Adminisfraior General of Bengal (6). 
The learned Judges, however, proceeded to 
engraft upon the general rule an exception, 
namely, that if the interference is in res¬ 
pect of only a certain portion of the demised 
property, the rent for which is separately 
assessed, there should be an apportionment. 
It is unnecessary for us to consider whether 
this exception can be defended on principle, 
because it is clear that tlie case before us 
does not fall within the exception and the 
case then before the learned Judges was 
brought within the exception by an erroneous 
assumption of the facts. Tlie learned Judges 
stated that the rents payable on account 
of the two Manzahs, Bishanpore, Parmanand- 
pore (in respect of which there was eviction), 
were ascertainable from the imini lease 
and that consequently the landlord was 
entitled to recover so much of the rent 
reserved by the lease as was assignable upon 
the property other than the two Mouzahs, 
An examination of the pntni lease in that case 
shows that the figure stated against the 
name of each Monzali was not the rent 
payable iu respect of the village. In fact, 
if all these figures are added up, the total, 
namely, Rs. 14,43(5, is different, from tho 
aggregate rent, that is lls. 14,306. In (he 
case before us also, the figures stated 
against each property if added up do not 
give precisely the total annual rent ; but 
even if the two figures agreed, the cir¬ 
cumstance would, iu oiir opinion, he im¬ 
material, because there is no foundation for 
the suggestion tlmt tlie different parcels 
were leased out on distinct rents. There is 

(G) 2 Iiul. Cu:^. 109: 19 C. \V. N. 853i 9 G. L. J, 
578} 30G. 850. 
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one indivisible tenancy created for an aggre¬ 
gate rent which is made expressly payable 
in four different instalments. If the inter¬ 
pretation suggested by the landlords were 
adopted, the instalments also would have 
to be altered, but upon what basis or upon 
what principle, it is impossible to discover. 
We are unable to uphold the contention of 
the respondents that the lease of the 17th 
September J 884 includes substantially a 
separate demise of distinct parcels of land 
for different rents. 

We must, tlierefore, apply to the case 
before us the general principle which is now 
too firmly established to be successfully 
questioned. Much reliance was placed by the 
learned Vakil for the respondent upon the 
case of Anmirla Prasad v. Mathura Lall (7), 
which it was suggested adopts a different 
rule. That case, however, is clearly dis¬ 
tinguishable because the learned Judges there 
found that there had been no eviction by 
tlie landlord. It may be conceded, however, 
that it does not appear to have been fully 
appreciated in that case that the rule in 
que.stion is not based upon any technicali¬ 
ties of English .iurisprudence, but is founded 
upon weighty reasons fully explained in the 
cases of DUuujutt v. Mahamrd Kazhn (3) and 
It'll Charau v. Admiuistriihir-flruf'ral of Beufj >1 
(0). Tlie result, therefore, is that this appeal 
must be allowed, the decr**e of the Subordinate 
Judge discharged and that of the Court of 
first instance restored. The appellants are 
entitled to their costs from tlie plaintilfs- 
respondents both in this Court and in the 
Court of appeal below. 

Appeal alloiral. 


C7) 2 V-i’h 0 C. L. 13 <■. W. N. 702. 


AELAHABAD HIGH COURT. 
]0\ECDTION Second Aitkai- No. 43S 

UHO. 

Augu.st R, IRIO. 

Vreseuf: —^Ir. Justice Chaiiiier. 

NW/t JASWANT RAT and others—Jul.:- 

MENT-DEHTOK.S—AiM’EI.LANTS 

versus 

Sh'ikh SADIO AEI—Decbke-hoeder— 

Respondent. 

Triiiifi'i' of I'yoprrtij Aff(Jy •>) IH 82 ), DO— Mori- 
ilrrycc — PfoccviU of thr yalc of morUjutjed propci t>j 
'—Approin-iittivn^Costs-Viincipul ami iulavtit. 


^ tigio 

There is no rule tliat tlio proceeds of tlio mortgaged 
property sold under a decree for sale shall bo applied 
in the first place towards the principal and interest 
and shall be applied towards the payment of costs 
only after the satisfaction of the principal and 
interest. 

Ilnm Lnl v. SUchand^ 23 A. 430. followed, 

Maqbnl Fatima v. Jxilta Fraghad, 20 A. 623, 
distinguished. 

Execution second appeal from the decision 
of the District Judge of Farrukhabad, dated 
the I7th February 1910. 

!Mr. Gulzari Zn7, for the Appellants. 

^fr. Muhammad Ishaq, for the Respondent. 

Judgement. —Thi.s is rather a carious 
case. On December 23id 1897, the respondent 
obtained a decree on a mortgage under section 
88 of the Transfer of Property Act against 
several peisons including one Pitam Mai, who 
was the predecessor in-title of tlie present 
appellants. Pitam MhI wa.s impleaded in the 
suit because he had purchased a house which 
was part of the mortgaged propert 5 \ Tlio 
case seems to have been referred to arbitration, 
and objections to the award were filed by 
Pilam Mai which were overruled and the 
Court pas.sed a decree in accordance with tlio 
award. In due course an order nb.solute was 
made. The property including the house was 
put up to sale, and there was an unsatisfied 
balance of Ks. 489-1-3. The present 
application for a decree under section 90 was 
made in 1907. The first Court gave the re¬ 
spondent a decree under that section for the 
whole amount remaining due. But on appeal, 
the District Judge reduced the amount to 
Rs. 292-13 so far as the appellants are con¬ 
cerned. The learned Judge observed that the 
appellants as repre.sentatives of Pitam Mai 
were not responsible for the mortgage money. 
He was of opinion that the balance remaining 
due to the re.spondent included the amount 
decreed as costs, namely Rs. 191-5 in the first 
Court, Rs. 51-8 in the lower appellate Court, 
and R.s. 50 in this Court. So far as the oost.i 
of the lower appellate Court and this Court 
are concerned, the order of the learned 
Judge is clearly wrong. They W'ere costs 
incurred by the respondent in resisting 
appeals to the District Court and to this 
Court preferred by Pitam Mai. The decrees 
passed on Pitam j^lal’s appeals are not decrees 
under section 88 of the Transfer of 
Property Act ll emselves, nor can they be 
incorporated with the decree of the first Coui’t 
passed under that section, lb is quite clear 
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that the plaintiff decree-holder cannot, under 
section 90 of the Transfer of Property Act, 
obtain a decree for any sum which was not 
recoverable by sale of the mortpraged property. 
With regard to the sum of Rs. 191-5, the 
costs awarded to the respondent in the first 
Court, the position is somewhat peculiar. 
The translation of the decree will be found 
at pages 10 and 11 of the paper-booh in S.A. 
No. 670 of 1898. First of all there is a 
decree under section 88 in accordance with the 
prescribed form in which it is declared that 
Rs. 1,398 odd, which sum includes the sum 
of Rs, 191-5 on account of costs, w'ill be due 
on a certain date, and there is the usual 
order for the sale of tJie mortgaged property 
for the recovery of the whole amount declared 
to he due. Then follows an order that ac¬ 
cording to the award, a decree for sale shall 
be passed under section 88, Transfer of Pro¬ 
perty Act, and then there is the following 
passage; Having regard to the circumstances 
of the case and the defence taken up by the 
defendants, the costs of the suit be charged 
gainst the answering defendants except 
Wazir Beguni.” This passage is taken from 
the judgment of the Court, and leaves no 
doubt that it was the intention of the Court 
to make Pitam IMaland the other answering 
defendants to pay the plaintiff’s costs, and 
below this there is a separate order that tlie 
defendants afore.said do pay the plaintiff 
aforesaid a sum of Rs. 191-5. The case, 
therefore, is clearly distinguishable from the 
Full Bench CRse oi Maqhtd Fah'ma v. Lalfa 
Prcsnd (1), where a formal order for costs 
was held not to entitle the plaintiff to recover 
costs from the defendant personally. 1 have 
no doubt that the Court in the present case 
intended to make Pitam Mai and others per¬ 
sonally responsible for Rs. 191-5 on account 
ot costs. But it seems to me impossible to 
•say that the balance now remaining unpaid 
includes this sum payable on account of costs. 
1 here IS no rule so far as I am aware that the 
proceeds of the mortgaged property sold 
under a decree for sale shall be applied in the 
first instance toward.s the principal and in- 
terest, and shall be applied towards the pay¬ 
ment of costs only after satisfaction of the 
principal ami interest. Pitam Mai and his 
representatives, the appellants, are in veiy 
much the same po-sition as the defendant Ram 

0) 2^^ v. Sa Chand (2), 

(2) 23 A. 439. 


where, as here, the Court was asked to pick 
out a certain sum from an unsatisfied balance 
of the decree and hold that it represented 
unpaid costs In that case the Court declined 
to do this, and for the same reasons I think 
I must decline to do so here. T iiold,therefore, 
that the respondent is not entitled to a decree 
under section 90 for the sum of R>. 292-13 
mentioned in the Judge’s judgment. I 
allow the appeal, set aside the order of the 
lower appellate Court, and dismiss the re¬ 
spondent’s applio.ation with costs in all Courts. 


“■ Apponl alloweth 

s. N. vKn, B. A tu ii.. 

V akil H igh Court. 


Srcond Civil Appral No. 1007 or 1909. 

September 13, 1910. 

Present: — 'Mr. Justice Munro and Mr, Justice 

Krishuaswami Aiyar. 

C H .A. N D AN A V E N 0 AT ADR I—A p pe l l i xt 


versus 

MAJATI LAKSHMINARASIMHA ROW 

AND OTHERS — RESPONDENTS. 

Promis.<onj-note~Allo.'ntioii in pnrfifion —Want of 
endnruonient—Ritjht of p''rson to irho.^e share it falls to 
sn(^-~Transfer of Propertij ('/P o/1882^, .s.-c. 130, 

137— Instruments negotiable htj custom—Assignment in 
writing—Partition list. 

A niombor of a Hindu co-parcenaiy, to wlioso 
sliaro, oil partition, a proinissoiy-noto oxocntod in 
favour of the manager of the family, was allotted, 
can sue on the promissory-note even though there* 
was no endor.sement on it, ^ 

Section 130 of the Ti-ausfer of Property Act has no 
application to the case as the instrument wa.s, by 
custom, negotiable. 

Arunuchclia Reddi v. Suhha Rcddi, 17 iM. L. J. 393. 
3 M. L. T. 7, doubted. ’ 

Mahctmud Khumarab V. Rangn Rao, 24 if. 6.>4, re- 
ferred to. ’ 

Even if an assignment in writing wa.s necessarv to 
create a right of suit, the partition list in the case was 
sulUciont to satisfy tlie requirements of section 130 of 
the Transfer of Pi’opcrty Act. 

Second appeal against tiie decree of tlie 
Di.stricfc Court of Kistna at Masulipatam, in 
A. S. No. 173 of 1903, presented against tlie 
decree of the Court of the Principal District 
M unsif of Mnsilipatam. 

Judgment.. — An egot i a I) 1 e p ro m i ssor 3 ^- 
iiote executed in favour of the .3rd defendant 
as manager of lii.s family fell in a parti¬ 
tion of the joint family proper;y to the 
share of tlie 1st plaintiff and his .son. Tliere 
is no endor.sement on the note and it is, there¬ 
fore, contended that the plaintiffs cannot sue 
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On the note. Though there is no endorsement 
on the note, it is clear that the note could be 
transfered otherwise than by endorsement; 
Mahamttd Khumarah x. Itanga Bao (1). 

It is contended, relying on section 130 of 
the Transfer of Property Act, that the 
transfer must be evidenced by an assignment 
in writing. Section 130 of the Ti-ansfer of 
Property Act, however, does not,inouropinion, 
apply in view of section 137 of the Act which 
declares that section 130, among other sec¬ 
tions, does not apply to instruments which are 
for the time being, by law or custom, 
negotiable. At the time of the alleged 
transfer in this case, the promissory-note 
w’ivs certainly negotiable. It was, no doubt, 
held in Arimachala licdtUx. Suhha Reddi (2), 
that section 130 of the Transfer of Property 
Act applies when the claim is made under an 
assignment and not by reason of an endorse¬ 
ment, the reason given being that, when suing, 
the plaintiff cannot be regarded as suing on a 
negotiable instrument. Such a view would 
require the importation of words into section 
137 of the Transfer of Property Act which 
are not to be found in it. 

However this may be, there is a writing in 
the case, vtz.y paitition list, which is sufficient, 
if necessary, to satisfy the requirements of 
section 130 of the Transfer of Property Act. 

The second appeal is dismissed with costs 
of the plaintiffs. 

Appeal dismissed, 

(O 24 M. (>54. 

(2) 17 M. L. .T. im-, 3 M. L. T. 7. 


CALCUTTA HIGH COURT. 
MiscivLlaneods Civil Aitral No. 20f> or 1910 
WITH Rule No. 3098 of 1910. 
September 0, 1910. 

Prpsenf: —Mr. Justice Mookerjoeand 
Ml*. Justice Teunon. 

iniUPENDRA KUMAR CHAKRAVARTI 
—JuDOME Nr-DEnroi:—A itellant 

versus 

PURNA CHANDRA HOSE— DECiiEi:-iroi.nEit 

—Respondent. 

Mesne peojits —Antecedent tusnit mul pondonte lito— 
Jtinsdictifin of Couct—Aniuunt wticn exceeds (Umrt s 
pecunun'ij jurisdiction — Course to ftdlou-—Civil Pro¬ 
cedure Code (Art A'/r of ss. 211, 212—lienfinl 

Ch it Courts Art (Xilof 18S7J, s. IS et m q. 

MfMjt; piollts nnli'ccdi’iit to tlic suit liinl 
iiiowno jfcndente life on very different 

groundif. Aa regurda the latter, tlicre ia no cause 


of action at the time of the commcrcement of 
the suit, and it is only by means of statutory 
provisions, framed with the obvious purpose of 
shortening litigation, that they can be avN aided in 
the suit even tliough they accrued subsequent 
to tlic institution of the suit. A Munsif cannot 
entertain tlio application for investigation of mesne 
profits pendente litc when tho claim is laid at 
over Rs. 1,000, and tho proper course to follow 
in such a c.asc is to direct the return of tho plaint in 
so fur as it embodies a prayer for assessment of mesne 
]>rofits pojdcatc fj'tc for presentation to the Court of 
the Subordinate Judge. 

But mesno )>rolits antecedent to the suit have, 
on the other hand, accrued before the commence¬ 
ment of tho suit, and the amount can bo men¬ 
tioned appro.vimutcly. When, therefore, a plaintiff 
institutes his suit for possession and mesuo profits 
antecedent to the suit in a Court of limited 
pecuniary jurisdiction, he may bo rightly deemed 
to have limited his claim to the maximum 
amount for which that Court can entertain a 
suit. In such a case if the plaintiff subsequently 
puts forward a claim in e.xcess of tho jurisdic¬ 
tion of the Court, ho may justly bo required to 
remit the excess, because ho has, with his eyes open, 
brought hi.s .suit deliberately in a Court of limited 
pecuniary jurisdiction. 

(lolap Sunduri v. Indrn Cooiuar Hazro, 1 Ind. Cas. 
80; 13 C. W. N. 493; 9 C. h. J. 3075 5 M. L. T. 300, 
followed. 

Sudorshan Dus v. Ram Pershad, 7 Ind. Cas. 365, 
dissented from. 

Appeal from the orderof the District Judge 
of 24-Pergannahs, dated March 19, 1910> 
affirming that of the FirstMunsif of Baniipur, 
dated December 22, 1909. 

Babus ^^ohendra Noth Boy nud Sliiba 
Prosonna Bhattacharyya, for the Appellant. 

Babu Bisu a Nath Bose, for the Respond¬ 
ent. 

Judgrnent.— T his appeal is directed 
against an order made in course of proceed¬ 
ings in execution of a decree in a suit for 
recovery of possession of land and mesne 
prouls. The respondent commenced his 
suit on the 12th April 1902 in the Court of 
the Munsif at Barnipiir. His claim valued 
at Rs. 886-8 was compo.sed substantially 
of thiee parts, namely, first, for recovery 
of possession of about 100 highas of land 
valued at Rs. 686-8 which was stated 
to he the price paid by him to his vendor 
on tlie 24tli March 1899 ; secondly, mesno 
profits from the date of di.spossession on the 
12th April 1899 to the date of the institution 
of the suit, valued approximately at Rs. 200 
and, thirdly, mesno profits from the date of 
insfitutioii of (be suit up to flie dale of 
recovery of possession in execution of the 
decree to be made in the suit. No objec- 
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tion was taken by the defendant to the 
valuation of the suit, although the claim 
was contested upon the merits in every 
particular. On the 27th November 1905, 
the Mun.sif made his decree in favour of the 
plaintiff. This decree entitled the plaintiff 
toiecover possession of the land. As re¬ 
gards the amount of mesne profits, the 
Munsif left them to be determined in execu¬ 
tion. Upon appeal by the defendant, this 
decree was affirmed by the Subordinate 
Judge on the 8th February 1917. Upon ap¬ 
peal to this Court, the decree of the Sub¬ 
ordinate Judge was confirmed on the 17th 
August 1908. Meanwhile the decree-holder 
had executed his decree and recovered 
po.ssession of the land on the 15th July 
1907. On the 9th January 1909, the decree- 
holder applied to the Munsif for assessment 
of mesne profits. In this application, he 
claimed the mesne profits for nearly a 
period of ten year.s. The claim was laid at 
Rs. 3,750 per year for the first .six years 
and Rs. 6,300 per year for the remaining 
four years. The aggregate claim inclusive 
of interest amounted to Rs, 75,510. As 
soon as this application was presented, 
the judgment-debtor objected that the 
Munsif had no jurisdiction to make a decree 
for any sum in excess of what taken with 
the value of the land would make up 
Rs. 1,000 which was the statutory limit of 
the pecuniary jurisdiction of the Munsif. 
As this difference amounted to Rs. 313-8 
the judgment-debtor offered to deposit the 
amount in Court. The Munsif, thereupon, 
held that he had jurisdiction to award mesne 
profits for any sum that might be found 
due even though it exceeded the limit of liis 
pecuniary jurisdiction, provided that such 
sum was awarded on account of mesne profits 
between the institution of the suit and the 
delivery of possession in execution of the 
decree. As regards mesne profits antece¬ 
dent to the suit, the Munsif did not ex¬ 
press any opinion as to the amount up to 
w uch he was competent to make an award. 

I he judgment-debtor then appealed to the 
Uistnct Judge who has affirmed the order 
of the Munsif. The judgment-debtor has 

this Court and on his be¬ 
half the decision of the Court below has been 

assailed on the ground that the Munsif, as a 

Court of limited pecuniary jurisdiction, 
cannot make a decree for more than 


Rs. 313-8 (the difference between Rs. 1,000 
the limit of the pecuniary jurisdiction of 
the Munsif and Rs. 686-8 the value of 
the land). In support of Ihis proposition, 
reliance has been placed upon the decision 
of this Court in Golap Sundni'i v. Indra 
Coomar Hazra (1). This position has been 
disputed on behalf of the decree-holder and it 
ba.s been argued that even if it could be 
maintained in respect of the mesne profit.s 
antecedent to the in.stitution of the suit, it 
could not be supported in respect of tho 
me.sne profits pendente Hie in view of the deci¬ 
sion of this Court in the case of Hameswar 
Malif-yn V. Dihi Mnhto7i (2). The question 
raised is one of some nicefj'^ and its solu¬ 
tion must ultimately depend upon the true 
effect to be atribnted to the provisions of 
the Bengal Civil Courts Act of 1887 and 
the Civil Procedure Code of 1882. 

Section 18 of Act XI[ of 1887 provides 
that the jurisdiction of the District Judge 
and the Subordinate Judge shall, subject 
to the provisions of section 15 of the Civil 
Procedure Code of 1882, extend to all origi¬ 
nal suits for the time cognizable by the 
Civil Courts. Section 19 sub-section (1) 
then provides that the jurisdiction of a 
ilunsif shall extend to all like suits of 
which the value does not exceed Rs. 1,000. 
Sub-section (2) of the same section provide.s 
that in certain cases, a Munsif may be in¬ 
vested with jurisdiction to try suits not ex¬ 
ceeding in value Rs. 2.000. Section 21 then 
provides that appeals from any decree of 
the Subordinate Judge lie to the District 
Judge in all cases in which tlie value of the 
suit does not exceed Rs. 5,000. In cases in 
which the value exceeds Rs. 5,000, tlie appea 1 
lies to the High Court. Appeals from the 
decrees of the Munsif lie to the District 
Judge. Tlie policy of the Legislature as in¬ 
dicated by these provisions is obvious. Suits 
of wliich the value exceeds Rs. 1,000 or in 
certain instances Rs. 2,000 shall be tried 
by a Subordinate Judge. If tlio value of 
the suit exceeds Rs. 5,000, a first appeal shall 
lie to this Court in which not merely ques¬ 
tions of law but also queslions of fact may be 
investigated. 

Let us now tuim to the provisions of sec¬ 
tions 211 and 212 of tlie Code of Civil Pro- 


(1) 1 Inch Cas. 8C; 13 C. W. X. 
5 iVr. Jj. *i'. 3G0. 

21 c. or,u. 


•103, n c. L. 
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oedure of 1682. The first of these authorizes 

the Court which has seizin of a suit for re- 

co\ery of possession of immovable property 
to piovide in the decree for recovery of mesne 
profits from the institution of tlie suit to the 
delivery of possession. The second section 
deals with cases in which the claim is for 
recovery of possession and mesne profits 
antecedent to the suit. The Court may 
either determine the amount hy the decree 
itself or direct an enquiry and dispose of 
the matter on further orders. Section 244 
then provides that an enquiry into the 
amount of mesne profits in either of these 
contingencies must be made by the Court 
executing the decree. Clause (a) deals with 
mesne profits antecedent to the institution 
of the suit; that refers to cases covered by 
section 212. Clause (t) refers to mesne pro¬ 
fits jyendenffi life and covers cases mentioned 
in section 211. Now in so far as mesne pro¬ 
fits antecedent to the decree ai*e concerned, 
the plaintiff is required, under section 50 
of the Civil Procedure Code, to name the 
amount claimed only approximately and the 
Court-fees have to he paid under section 7 
clause (1) of the Court Fees Act according 
to the amount claimed. Section 11 of the 
Court Fees Act then provides that if the 
amount decreed ultimately exceeds the 
amount claimed, the decree is not to be exe¬ 
cuted till the deficit Court-fees have been 
paid. This applies whether the mesne pro¬ 
fits are awarded hy the decree itself oi are 
left to be established in tiie course of the 
execution of the decree, in so far as mesne 
profits between the institution of the suit and 
tiie delivery of possession under tlio decree 
to l»e made are concerned, it does not appear 
that the plaintiiT is required to state the 
amount even approximately. In fact oven 
an approximate statement i.s impossible as t!ie 
amount must vary with tlie length of the 
period during wliicli the litigation canliniies. 
On (his principle it lias been ruled liy the Bom¬ 
bay High Court in Him ]vri>ihn'i Uhiknii v. 
lifumti li<u (d), by the ^[adras Jligli Court 
in Maiden w. Januliiramayya (4), and hy this 
Court in Ihinwari L il v. JJay i Sunker (j), 
(hat no Court-fees are required to he paid 
citlier ill (lie original Court or in (he Court 
of appeal in respect of tlie possible value 

fa) 15 n. 410. 

(4) 21 M. 371. 

(.5) 1 Juil. Caa. 070; 13 C. W. N. 81.5. 


of mesne profits pendente life. It is mani¬ 
fest, therefore, that mesne profits antecedent 
to the suit and mesne profits pendente lite 
stand on veri' different grounds. In fact, as 
regards the latter there is no cause of action 
at the time of the commencement of the suit 
and it is only by means of statutory pro¬ 
visions framed with the obvious purpo.se of 
shortening litigation that they can be awarded 
in the suit even though they accrued sub¬ 
sequent to the institution of the suit. The 
mesne profits antecedent to the suit have, on 
the other hand, acciued before the com¬ 
mencement of the suit and although, there¬ 
fore, these amounts may not be stated with 
ab.solute certainty, the amount can be men¬ 
tioned with some approach to approximation. 
When, therefore, a plaintiff institutes his suit 
for pos.session and mesne profits antecedent 
to the suit in a Court of limited pecuniary 
jurisdiction, he may, on the principle ex¬ 
plained in Oolnp Sundarl v. Indra Coomar 
Hazra (1), to which we adhere in spite of 
the decision in Sudarshan Das v. Ilani 
Pershad (()),be rightly deemed to have limit¬ 
ed his claim to the maximum amount for 
which that Court can entertain a suit. In 
fact, in siicli a case if (he plaintiff sub.se- 
quciitly puts forward a claim in excess of the 
jurisdiction of the Court, he may justly he 
required to remit the excess, because he 
has with his eyes open brought Iiis suit 
deliberately in a Court of limited pecuniary 
jurisdiction. In the case before us, therefore, 
tlie plaintiif cannot rightly claim more than 
Rs. .313-8 on account of mesne profits antece¬ 
dent to the suit. Indeed the decree-holder 
ha.s, through his learned Vakil, offered to 
ahaiulon tlie claim in respect of mesne pro¬ 
fits antecedent to the suit. Consequently no 
assessment need be made on account of these 
mesne profits. 

Tlie question next arises as to mesne pro¬ 
fits pendente lite. It has been .suggested that 
the learned Munsif should he deemed to have 
jurisdiction to assess these profits and to make 
a decree for any amount he may determine, 
however much such amount may exceed tlie 
limit of the pecuniary jurisdiction of the 
Court. In support of this proposition, re¬ 
liance lias been placed upon the case of 
liamcswar v. Dilu Mahton (2). In our opinion, 
that case is clearly distinguislmhle. Tliere a 

suit was brought (o recover land valued at 

{it) 7 InJ. Cus. 380. 
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Rs. 950. Mesne profits antecedent to the 
suit were not claimed but there was a prayer 
for award of mesne profits pendente lile. 
When the suit was instituted the limit of 
the pecuniary jurisdiction of the Munsif was 
Rs. 1,000. By the time the Munsif made 
his decree for recovery of the land and for 
assessment of mesne profits pendente Ute^ the 
pecuniary limit of his jurisdiction had been 
raised to Rs. 2,000. The plaintiff subse¬ 
quently invited the Court to ascertain the 
mesne profits and estimated them at Rs. 1,595. 
The judgment-debtor objected that an award 
could be made for only Rs. 50 that is, the 
difference between Rs. 1,000 (the limit of the 
pecuniary jurisdiction of the Court at the 
date of the institution of the suit) and Rs. 950 
the value of the laud. This contention was 
overruled. It may be remarked that at the 
date of the institution of the suit, there was 
no cause of action for recovery of mesne pro¬ 
fits pendente lite. The jurisdiction of the 
Munsif was extended to Rs. 2,000 before the 
decree for mesne profits was made. In fact, 
the cause of action for mesne profits accrued 
from day to day after the institution of the 
suit and when the Court made the order for 
assessment, it had jurisdiction, if a suit for 
mesne profits had been then commenced, to 
make a decree for Rs. 2,000. As a matter 
of fact, the amount claimed was Rs. 1,595. 
The actual decision, therefore, in Rameswar v. 
Diln (2), may, possibly, be defended, ttiougli 
there are expressions in the judgment winch 
may be open to criticism. But as was ob¬ 
served by Lord Halsbury in Qninn v. Leathern 
(7), every judgment must be read as appli¬ 
cable to the particular facts proved or assum¬ 
ed to be proved, since the generality of the 
expressions which may be found therein are 
not expositions of the whole law but governed 
and qualified by the particular facts of the 
case in which such expressions are to be 
found. It may further be observed 

that Courts have always been reluctant to 
extend the application of the case of Raines- 
\oar V. Dihi (2) to cases not precisely 
similar. See Gulah Khan v. Abdul Wahah 
Khan (8) ; Ijjatulla v. Chandra Mohan (9) ; 
Oolap inundari v. Indra Goomar (1) and 

(7) (1901) A. C. 49o at p. 500; 1 S. E. C. (x. s.) 97 
.at p. 98 ; 70 L. J. P. C. 70 ; 85 L. T. 289 ; 50 W. U. 
139 ; Co J. P. 708; 17 T. h. II. 749. 

(8) 31 C. 305; 8 C. \V. N. 233. 

(0) 34 C. 954 } 0 C. L. J. 258 j 11 C. W. N. 1133. 


Munna Lai v. Samandu (10). We are clearly 
of opinion that the rule laid down in R%mes‘ 
war V. (2), cannot possibly be extend¬ 

ed to the case before us for two weighty and 
obvious reasons, namely, that the value 
of the claim for mesno profits pendente lite 
which the decree-holder now invites the 
Court to investigate is much in excess of the 
value of a suit which a Munsif is generally 
competent or may specially be authorized to 
try; and, secondly^ that if the Munsif iuv'esti- 
gated the claim there would be insuperable 
difficulty as to the forum of appeal, which 
could not be either the Court of the District 
Judge, who can hear appeals only in suits of 
which the value does not exceed Rs. 5,000, or 
this Court because the legislature never cjn- 
teiuplated an appeal direct from a decision 
of the Munsif to the High Court. We must 
hold, therefore, that the Munsif cannot en¬ 
tertain the application for investigation of 
mesne profits pendente lite as the claim i.s laid 
at over Rs. 1,000. In our opinion, the pro¬ 
per course to follow is to direct the return of 
the plaint in .so far as it embodies a prayer 
for assessment of mesne profits fiom the in¬ 
stitution of the suit to the date of delivery 
of possession for presentation to the proper 
Court, that is, the Court of the Subordinate 
Judge. In fact, the plaint may be treated as 
including two, if not three, distinct claims as 
we have already e.xplained, and we may very 
well direct that the plaint in .so far as it 
includes a claim for mesne profit's pendente 
lite should be returned for presentation to a 
Court of competent pecuniary jurisdiction. 
The decree-holder has no objection to the 
adoption of this course. But the judgment- 
debtor urges that if the mesne profits have 
been now estimated by the decree-holder 
with any approach to accuracy, the value of 
the property itself must have been very much 
higher than Rs. 686-8 and the case should not 
have been tried by a ilunsif. We are un¬ 
able to give effect to this contention at the 
present stage after the suit, in so far as it 
is for recovery of laud, has terminated and 
the decree of this Court has become final. 
It must further be remembered that the de¬ 
fendant did not take .any exception to the 
value of the land and cannot now be heard 
to question the jurisdiction of the Court iii 
that respect. 


(10) 46 F. il. 1906i04 F. L. It. 1006. 
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The result, fchereh)re, is that Ohs appeal 
is allowed and the order of the Court below 
discharged. The claim for mesne proBts an¬ 
tecedent to the suit is dismissed as it is ab¬ 
andoned by tlie decree holder. The!plaint, 
in so far as it embodies a claim for mesne 
profits from the institution of the suit on the 
12th April 1902 to the delivery of possession 
on the 15th July 1907, will be returned to the 
plaintiff for pre.sentation to tlie proper Court 
that is the Court of competent pecuniary juris¬ 
diction. We do not decide whether when 
the plaint is so presented, any question of 
limitation will arise, or if any question of limit¬ 
ation arises, whether section 11 of the Limit¬ 
ation Act will be of any assistance to the 
plaintiff. Tiie appellant is entitled to his costs 
in the present proceedings in all the Courts. 
■\Ve assess the hearing foe in this Court at 3 

gold 

The Rule will stand discharged. 

Appeo! aUouciJ. 

liule lUschanjnd. 


CALCUTTA HICK COURT. 

Secom) Civil Art>K\Ls Xo-. 1;>:>2 ani> 1361 

OF 1908. 

Septeml)er 2. 1910. 

Vre^ent: —Mr. .Iiistice .Mookerjee and 
l\Ir. Justice Sh:irf-ud-l)in. 
JA!Il'.iI)U XXI'jSSA RI !5l— Ui/Aintiff_ 

ArrKiJ.vNr 

rc/\s-Ma’ 

TsAJIHUri ISliV^I AND OTIM.tJS—D kfkndants 

-Ur'PDNliKNTS. 

III niiiiltfii [,iir — flljfit/ iiiintnv/pilc jirop-rl 1 / 
W'riKvn (imf •i-cil <Io-'ti incut not ircil—-Tr iu.<fcr 

>‘f I’nipcrlij .\/t (IV of 1SH2;, .•.,*. I2;j. 1 2!) — .Mii.^ha, 
doctrin- of, npptitij o/—.Yo/ n^iiilirnblc to shnrctt of 
/einin<lari— Co-shoiTr iiiiikintj gift in fnvnnr of co-shni'cr 

— i/rlircrij of fioiisc.'iK-on —Joint gift to adult and minor 

— (li}t hij pnrent lorliihl -^Po.^ension, 

l.’iuli-r the Muhaininailaii ;t f'ift of immovable 

nrop(‘rty can bt* tmi'le Vfrl>ally u itbout recourse to a 
wrifteii and |•^•'^istel•e'l Joeumeiit. 

'I’lie flootritu* of inii!<lri is apjilieable only to small 
jj'ils of latitl.-; aixl lioiise.s au<l iloe.snt)t uiiply to .'sbareS 
ill an iiii|irirti(ione<l zcmind'iri. 

Ainrrroonni!<i!'i v. AlxKloonnistoi,]* [ .V. S7; lo U. L. 
It. 07; 2:i \V. J{. 20 s, iclie.l on. 

'J’lic ftictrine is wholly ima<lo|ite<l to a pro- 
jrr«'ssiv4» rfate of society aiul ought to bo coiiliiieil 
^vit hill strict rules. 

^^llhl|llnnlld Mnintiiz v. Xnhriidii, 11 -V. ‘lOO; IG I. A. 
reliiMl iip.jii, 

Whi-re a property i.s hehl hy si*veral co-sharer.s, 
any one of tlii-ni may givi* his share lo any one of 
I h'- ot lier co-f<hai er.-^ Wit 1 101 11 the forma lily of a delivery 
of >ioii, aii<l •'Ill'll a gift woiihl not be open to the 

objection of mu li.i. 


Bi^sk Kh%ii v. ifajss/u* BihL 13 C. 63i: 13 
I. A. 81, followed. 

.‘V declaration by the donor in tUs doed of gift that 
possession has baon given, binds his hsirs. 

.Utihiin md 2['j,Tnlaz v. Zibii.li, 13 I. .A. 25h 11 A. 
430, followed. 

rhero is no inherent illegality in a joint gift to an 
adult and a minor. 

In the case of a gift made by one of the parents of 
a minor child in favour of that child, it is not neces¬ 
sary that the formality of a formal delivery of posses* 
siou should bo resorted to, inasmuch as tho parent is 
the tic facto guardian of tho minor. 

Appeal from the decree of the District 
Judge of 24-Pergannahs, dated March 17, 
1908, affirming that of the Second Munsif 
of Diamond Harbour, dated June 2G, 1907. 

Babns Nil }[adknh Bose and Shib Ghandra 
Palif, for the Appellant. 

13abu i^hashi Shekhar Bose, for tho Rs- 
spondents. 

Judgrment. —The events antecedent 
to the litigation that have led up to this ap¬ 
peal, may be shortly stated : One Mnnir- 
ud-(lin died leaving a wddow named »Sabjan, 
a minor son. named Najibul Islam and' five 
daughters, one of whom i.s the present plain¬ 
tiff. In accordance with the rules of inheri¬ 
tance in ?.Iuhammailan Hanfia Law, the share 
of each of the heirs of Mnnir-ud-din would 
he as follows : 2 annas for the widow, 4 annas 
for tlie minor son and 2 annas for each of the 
five daughters. The plaintiff, as one of tho 
daughters of Munir-ud-din, claims 2 annas 
share as her inheritance from her father 
and also small fractions of shares that she 
says she inherited from two of her sisters. 
The suit is fora declaration of her tibleto the 
properties mentioned in tlie plaint which the 
defendant Najibul Islam claimed to have ac¬ 
quired by gift from the plaintiff and her two 
deceased sisters in 1896. The plaintiff 
alleges that the gift set up by her brother 
Najibul Islam never took place and that if it 
did take place, it was invalid. 

The original Court held that the gift did 
take place and that it was valid. On appeal 
to the District Judge by the plaintiff, this 
judgment was upheld. The plaintiff now 
appeals to this Court and attacks the judg¬ 
ments of the two Courts below on two 
grounds, namely, first, that the lower Coarts 
should have held that the subject of tho gift 
h'?ing undivided shares in a zemindari^ 
tliere could nob he any valid gift of such 
shares, in acoordanco with tho principles re- 
gtii'diiig gift of andy sccondlyj that the 
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donors had no possession over fcheir respec¬ 
tive shares when the alleged gift is said to 
have been made and hence there could not 
have been any delivery of possession which is 
a condition precedent to the validity of a giffc. 

It appears from the pleadings in the case 
that the gift of 1896 was a verbal one and 
made by all the five daughters of Munir-ud- 
din in favour of their mother, Subjan and 
their minor brother Najibul Islam. It is 
firmly settled that under the Muhammadan 
Law, a gift of immovable properties can be 
made verbally without recourse to a written 
and registered document. In the case of 
Kamar-un-nissa Bihi v. JIu$aini Blhi (1), a 
verbal gift of landed property if followed, by 
a transfer of possession, was considered valid. 
Section 128 of the Transfer of Property Act, 

no doubt, requires that a gift of immovable 
properties must be effected by a registered 
instrument signed by, or on behalf of, the 
donor and attested by at least two witnesses; 
but section 129 makes an exception in favour 
of gifts effected under anyrule of Muhammadan 
Law. We may here observe that the Courts 
below have held that the gift, as alleged 
by the defendant, was, as a matter of fact, 
made in favour of Subjan Hibee and Najibul 
Islam. This is a finding of fact. 

The first ground taken necessitates an en¬ 
quiry as to whether the gift jnade by the 
five daughters of Munir-ud-din to their 
mother and minor brothei*, was or was not 
what is called liibahil Mtisha. The word 
Mtinha is derived from which means 

confusion. When a property is owned by 
several persons jointly and without any divi¬ 
sion, none of them can point out any specific 
portion of that property as his own without 
partnership of any of the other co-sharers. If 
a co-sharer in such a property makes a gift of 
his own share w'ithout first separating it from 
the other share, a confusion might arise and 
hence the law on the subject, according to the 
doctrine of the Imam Abu Hanifa, is that a 
gift of Musha which is not capable of division 
is valid, ])ut in the case where the Musha can 
be partitioned without any material incon¬ 
venience to tlie share-holders and without 
any material deterioration of the properly, a 
gift of Musha is invalid (fasid) and not void 
{hatil). There has been a marked difference 
between the opinions of the Imam and 


Tusuf. Generally spea,king, the views of the 
disciples are in accordance with the demands 
of a progressive society. 

From the examples given in the books of 
authority on Muhammadan Law, it may easily 
be inferred that the doctrine of Musha was 
applicable only to small plots of lands and 
houses and it does not appear that the 
Mahomedan Jurists of that time ever con¬ 
templated the changed condition of society 
and tlie ownership of specific shares in large 
estates or Zemindaris as known to us in this 
country. 

The Alavigiri^ which is an authority on the 
subject, has the following passage on Htba- 
hil-Musha: “The gift of Musha that admits 
of partition to two men or to a group is valid 
according to the two disciples (above named) 
and invalid according to the Imam. But it 
is not void so that it avails to the establish¬ 
ment of property by possession.” From the 
above authorities, it follow's that the Hiba- 
hil-Musha (gift of undivided joint property) 
is nut void but only invalid and possession 
remedies that defect. 

Majnia-nl-Anhar (page 3-4--)) has the 
following passage in regard to the view held 
by the Imam Abu Hanifa: “Yakub Pasha 
has held that if a person makes a gift to two 
persons of a thing which is capable ofdivi.sion 
that is an invalid but it is not void, 

{hatil), according to the Imam Abu Hanifa; 
so, if the donees take possession, it estab- 
lishe.s the propert]' in them according to his 
saying and the Futwah is according to it.” 
In the case of Sheikh Muhammad Mumtaz v. 
Zubaida Ci),their Lordships of the Privy Coun¬ 
cil remarked that ‘‘the doctrine relating to 
the invalidity of gifts of Musha is wholly un¬ 
adopted to a progressive state of society 
and ought to be confined within strict rules. 

In the case of Aniceruonnissa v. Abadoonnissa 
(3), their Lordships of the Privy Council dis¬ 
cussed the question, whether the objection 
of invalidity of a gift on the ground of Musha 
was applicable to shares in zemindaris for 
which revenue was paid separately. I heii 
Lordships held that the principle oi Mtisha 
did not apply to shares in an uupartitioned 
zcnindari and it was further held that al¬ 
though a right to effect partition may exjst, 
the shares in a zemindiri appear from the 


hifl two famous disciples, Mohammad and Abu 
(1) 3 A. 266 {V. C.). 


2) 11 A. 4G0; 10 I. A. 205. 

■6) 2 1. A. 37j 13 li. L. U, 07i 23 W. U. 20i>. 
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Special legislation relating to tliem, to be cap¬ 
able of distinct enjoyn.ent before partition 
by reception of the separate and defined 
rents by the holders thereof and they, there¬ 
fore, do not fall within the principle of the 
law of Musha. 

It is wortliy of note that the present gift 
was not to anj' stranger. It was a gift by five 
of the co-shai’crs to tw'o other co-sharers. In 
the case of Mahomed Bnk.-ih Khan v. Jlosscini 
Bill ( 4 ), their Lordships of the Privy Council 
held that wliere a property is held by 
several co-sharers, any one of them may give 
his sluire to any one of the other co-sharers 
and that sii .*1j a gift would not be open to the 
ohjection of Mut-ha. It is clear, therefore,tliat 
when persons own a property jointly, any 
sharer may mahe a gift of his share in tliat 
property to any other sharer without the 
formality of a delivery of possession. The 
donee liaving been already in possession 
as a sharer does not require a formal de¬ 
livery of posse.ssion in order to maketlie gift 
operative. 

It was held in the case of Sheikh Miiham- 
viad Miimt'iz v. Zahreda (2), tl»at a declaration 
by the don.n' in tlie deed of gift that posses¬ 
sion had been given, bound liis lieirs. In the 
pi'esent case in an applicition by the plaintiff 
(exhibit A) dated tlie lltli Fel)riiary l!>00, 
it was admitted that slie liad ina<lc the gift in 
favour of the ch^nees. N«) doubt, tliere is 
anotlier ap[)li(M(ion (]’i\)iil)il D) in ^vhi(‘ll 
the plaintilf, wliile admitting tlie above stalc- 
ment alleges that slie made (he admission in 
order to save hei* inolher.—one of the donees 
— fiotn a criminal prosecution svhich was im¬ 
pending again.st her on account of her liaving 
got lier and her son's name registered for the 
entire share of Mannir-ud-diii. This latter 
application was made in duly 11)05, z'.c., some¬ 
time after the dispute between tlie plaintilf 
and tlie ilrfcndants Nos 1 and 2. It is clear, 
therefore, that not <mly was tlie gift made but 
t hat the plaint ifVadmil ted liaving made it after 
it had been made. 

Tin* gift in the pre.sent eri'^o was in favour 
of an adult and a minor (mother and son). 
A gift to an a«lulf ami a minor is valiil as the 
pi-esent developed Ilanali Law' disapproves 
of tlie striot ness of the rule wliieh prevents 
a gift siiniilfane(>u-;ly to an adult .'ind a ininfu*. 
'I'his is kIiowu hy a (h'vi<N* jiointed out by 
,Jin jhls to e.^a-ape rr*>in the operation of the 

t-i; 16 1. A. bi i 16 C. OU. 


principles of MtisJia : and it is the follow¬ 
ing;—‘ But if the gift be to an adult and a 
minor, the latter being in the purvarisk of the 
former or to two sons, one adult and ono 
minor, it is not valid, for possession on behalf 
of the minor, could be taken by his guardian.” 
“However.” continues the lindd^ (Buddul 
3Xw/ifar, Volume lV.page78Jt) “thereisadevice 
by w’hich a gift jointly made to an adult and 
to a minor may be made validly, viz.^ the 
entire property may be consigned to the 
adult and then a gift of it may be made to 
both. In such a case the adult donee would 
be a trustee for the minor and po.ssession 
being already vested in him as depository, 
the objection of Shxiyun would not apply as 
to the gift, of the share of the minor.” The 
accepted doctrine, therefore, is that there 
is no inherent illegality in a joint gift to 
an adult and a minor, theobjection has its 
origin in a desire to prevent disputes but 
where the interests of the two are s.ifficiently 
specified, there can be no apprehension of any 
confu.sion or dispute. 

We must hold, tlierefore, that the doctrine 
of Masha cannot apply to the present case; 
for the reason that in the first place the 
donors are co-sharers of the donees, in the 
second place the gift was made by the donors 
at one and the same time to the donees. This 
was in essence one transaction whicli trans¬ 
ferred the shares of all the sisters by way of 
gift to the donees :in<l tlie doctrine of Masha 
can. therefore, have no application. 

The next point urged on behalf of tlie ap¬ 
pellant is that the donors were, at the time 
of tlie gift, not themselves in possession of 
their respective shares, and hence they could 
not make over possession to the donees at 
the lime when the gift is said to have been 
made and the gift i.s, therefore, invalid. With 
regard to this part of the case, the finding of 
the lowerappellate Courtis to the following 
elTect: “it is tlien contended that the gift 
was invalid for want of delivery of possession. 
A pa.ssage in the evidence of the widow 
(Snbjan) is relied upon where she says that 
the daughters were never in possession. I 
do not think that I would be justified in 
pressing the meaning of the widow’s lan¬ 
guage to a logical conclusion. The family 
wi-re juiiilly deriving maintenance from the 
incume of the property which was being 
managed bir them by the {lomastha. The 
daughters verbally gave up all riglits to the 
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property, then the donees thereafter actually 
exercised possession over the property and 
the son had his name registered in the public 
State Registers. Thereafter the donors in a 
public and open manner acknowledged that 
they had transferred their rights by a gift. 

I am of opinion that there was such delivery 
of possession as in the circumstances and 
having regard to the nature of the property 
the donors were capable of.” The above is 
a clear finding of fact to the effect that on 
the day of the gift the donors had possession 
which they transferred to the donees and sub¬ 
sequently acknowledged having done so. The 
appellants cannot invite us to disturb this 
finding of fact. 

The gift is said to have been made in 
favour of the widowed mother Subjan and her 
minor son Najibul Islam. She obtained 
Letters of Administration to the estate of her 
deceased husband Munir-ud-din on behalf of 
her minor son Na.iibul Islam. It is reason¬ 
able to hold tliat she made a verbal gift of 
the shares which she had acquired by gift 
from her daughters in favour of her minor 
son Najibul Islam and hence she treated, in 
her application for Letters of Administra¬ 
tion, her minor son as the owner of the 
entire estate left by her husband. The 
Mahomedan Law on the subject of delivery 
of possession in case of a gift made by 
one of the parents of a minor child in 
fjwour of that child is clear. In such a 
case, inasmuch as the parent is the do 
fact} guardian of the minor,- it is nat 
necessary that the formality of a formal 
delivery of possession should be resorted to. 

The appeal, therefore,fails and is dismissed 
with costs. Tlie judgment in this appeal will 
govern Appeal No. 13b4 of 1903. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Second Civid Appeal No. 1405 op 1903. 

September 5, 1910. 

Present : —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

NKPRN BALA DEBI—PLArNTii-T— 

Appellant 

versus 

SITI KANTA BANERJEE and others — 

Dependants—Respondents. 

Succc/^sion Act (X of lbG5^ .s.v. 2, 331 — tncon’ 
ing of—Whether incUulei Hindu cotuert to ChrUtianity 


—Inheritance to he governed hy lohat lau'-—Pleadt — 
Adverse possession not raised explicitly in plaint—When 
may he allowed to he raised—True test, what is. 

The provisions of section 2 of the Succession Act 
show that the Act is of universal application in tliis 
country unless a person claiming to bo exempted can 
show that he is specifically excepted from the opera¬ 
tion of its provisions. 

Vagree v. Pacotti, 19 B. 783, relied upon. 

A Hindu, who has embraced the Christian faith 
and continues to be a Christian up to the time of 
his death, is not a Hindu within the meaning 
of section 331 of the Succession Act, for the term 
Hindu docs not include a convert to Christianity 
and it is not sufficient to bring a man within 
the definition of Hindu to prove his Hindu birtli 
and origin. 

Jogendra Chandra Baser. Bhagwan Coomari, 1*. L. 

R. 1900 p. 251 at p. 268, referred to. 

Under the law, as it stood before the Indian Suc¬ 
cession Act, a Hindu after his conversion to Chris¬ 
tianity might by his conduct show by what law ho 
intended to be governed in matters of succession and 
inheritance. 

Ahrahain v. 9 AI. I. A. 195 at p, 199; 1 W. 

11. 1 (P. C.), relied on. 

In view, however, of the provisions of sections 2 
and 331 of the Succession Act, this position can 
no longer be maintained, and wlien a Hindu lias 
embraced Christianity and uontiirues to be a Christian 
up to ihe time of his death, all (piestions of succession 
to his estate upon intestacy must bo determined by 
the Succession Act. 

In rc Joseph Vafliiar, 7 H. C. It. 121; Po«- 
ii'isami V. Dorn.<aini, 2 itl. Administrator General 

V. An'indachnriy{) N. 466; TcKis v. Saldanha, 10 M. 69, 
D.igrce v. Pacotti, 19 B. 783, B'.ii Biiji v. Bai 
Sentok,20 B. 53 and Listings v. Gonsalves, 23 B. 539; 
relied upon. 

Francis Ghosal v. G,ihi i Ghos'il B. 25; S Bom. 

L. H. 770 and Edith Makerjiv. Gjorgo Alfral, li'd 1*. 

W. It. 1907, distinguished. 

Where no case of acijiusition of title by advci-so 
po.sscssion is made in the plaint, nor is the (piostion 
raised directly or iiulirectly in any of the issues, 
the plaintiff ought not to be allowed to succeed 
upon such a case. 

Joytara v. Moharnck, 8 C. 975, Sunderi v. MndJioo 
C/iaiider, 14 C. 592 and Anand Huri v. Secretary of 
State, 3 C. L. J. 316, relied on. 

But when the cpicstion reduces itself to one 
of law upon facts admitted or proved bcyonil 
coiitrover.sy, it is not onl}’ competent to tlio 
Court but expedient in the interest of justice 

to entertain the jiloa of adverse jiossession, 

if such a case arises on the facts stated in the 
plaint and the defendant is not taken by 

surprise. 

Lilabati Misroin v. Bishitn Cliohrij,{i C. L. J.621, re¬ 
lied upon. 

The true test to lie applied to determine 

whether the plea of title by ailver.se pussessiou 
sliould be allowed to bo urged tliough not ex- 
l»lieit!y raised in the plaint is, how far is the de¬ 
fendant likely to be j»rej»ulioed if the point is 
niitted to be taken. 

Appeal from tlie decree of the AdclitionaL 
District Judge of 24-BcigHniuih:i, dated March 
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31, 1908, modifying that of the Suh-Judge of 
that place, dated May 31, 1907. 

Babus Jogesh Chandra Hoy and Siircndra 
Nath Oho.shaJ, for tlie Appellant. 

Babus Bjido Nath T)ntt, Biral Mo\an 
^lajumdaviioUVrohodh Chanlra Mnkhrrjeey for 
the lle.spondents. 

Judgment.— T hU is an appeal on be¬ 
half of the plaintiff in a suit for partition 
of joint family properties which has now 
lasted for nearly ten (10) years. Tlie Court 
of tirst instance made a decree in favour of 
the plaintiff fora half share of the properties. 
Upon appeal the District Judge has given 
her a decree for jlh share only. ft is the 


common case of both parties that the pro¬ 
perty in dispute belonged to two brothers 
Hari Pada Hanerjee and S\si Pada Banerjee. 
The plaintitf is the widow of Hari Pada 
Banerjee and claimed to be jointly interested 
in one-half share which belonged to her 
husband. The first defendant is the pur¬ 
chaser of the right, title and interest of Sasi 
Pada at a sale held in execution of a mort¬ 
gage decree on the 6lh June 1S9 5. The 
second defendant is Sasi Pada himself. The 
third defendant is a transferee from the 
purchaser at the mortgage sale. The fourth 
defendant lias apparently no interest at 
present in the disputed properties. The fiftli 
defendant is tlie sister of Hari Pada and Sashi 
Pada. The plaintilf s!ate<l in lier plaint tliat 
her husband had embraced Christianity and 
that at the time of his death, he was a follower 
of the Christian faith. The snhstant ial (lues- 
tioii in oontrover.sy between the parties, 
therefore, is whetiier the plaintilf lias taken 
by inheritance under tlie Hindu Daw the 
■whole of the sliare of her hushandor whether 
under the Indian Succession Act she has 
taken only one-half of that share and the 
other has been taken equally by the brother 
and sister of Hari Pada, that is, Sasi Pada 
and Mondakinee. The Courts below have 
cjnc.urrently held that tlic Indian Succession 
Act is applicable to the case and tliat under 
sections and 30. the plaintilf is entitled to 
one-half of the half share of her hn.shand and 

that Hie remaining half sliarc lias vested in 

cm lal halves in the brother and the sister 
of tlie deceased. But the Courts below have 
dilfered in the view they have taken upon 
uuestiou of possession. 1 .0 ongnn. 
(Joui llnis l.eUl Unit ll.e plnint.il l.ns ncan.rea 
a good title by aavetse possesaiou for tlie 


tl9l0 


statutory period in the half share which 
had passed by succession to the brother and 
the sister. The District Judge on appeal 
has held, on the other hand, that as title by 
adverse possession was not specifically set 
up in the plaint, the plaintiff is not entitled 
to succeed on any such basis. The plaintiff 
lias now appealed to this Court and on her be¬ 
half the decision of the District Judge has 
been assailed on two grounds, namely, jirstf 
that the Indian Succej^sion Act has no ap¬ 
plication to the case and, secondly, that if it 
does govern tlie matter, she has acquired a 
good title by adverse possession in the one* 
half share which vested in the brother and 
sister of lier husband. 

In so far as the first of these contentions 
is concerned, it is necessary to observe that 
section 2 of the Indian Suceessiou Act pro¬ 
vides that except as provided by this Act 
or by any other law for tlie time being in 
force, the rule therein contained shall bo 
the law of British India applicable to all 
cases of intestate or testamentary succession. 
The provisions of this section show that the 
Act is of univer.sal application in this 
country unless aperson claiming to be except¬ 
ed can show that lie is specifically excepted 
from the operation of its provisions. Vagree 
V. Pacoffi (1). In other words, as observed 
in DrSouza v. Secretary of Statei2)^ the words 
‘ applicable to all cases” operate as a repeal 
of tiie previously existing law and that sub¬ 
ject to the exception in tlie section, the 
Courts must look to tliis Act and this alone 
for the Law of British India applicable to 
all cases of testamentary and intestate suc¬ 
cession. The burden, therefore, is upon the 
plaintitf to prove the exception within which 
licr case falls, and she relies upon section 331 
of ilio Indian Succession Act for this pur- 
po.se. That section, we quote only so much 
of it as applies to the case before u.s, lay.s 
down the following rule :—‘"The provisions of 
this Act .shall not apply to intestate or 
testainentaiy succession to the property of 
any Hindu, Maliomedan or Budhist.” ^ The 
question, tiierefore, narrows down to this. Is 
a Hindu, who has embraced the Christian 
faitli and continues to be a Chi’istiau up to 
the time of his death, a Hindu wichiu the 
meaning of section 331? Tlie appellant has 
invited u.s to answer this question in the 

(1) 10 U. 7S\i. 

(2; 12 U. L. U. 423, 
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affirmative while the respondents have 
strenuously maintained the contrary view. 
After a careful consideration of the arguments 
which have been addressed to us, we have 
arrived at the conclusion that the question 
ought to be answered in the negative. Dr. 
Whitley Stokes has pointed out that the col¬ 
location of the words Hindu, Mahomedan or 
Budhist makes it reasonably plain that the 
term Hindu is used as a theological term and 
denotes only persons who profess any faith 
of the Brahminical religion or the religion of 
Puranas, (Anglo-Indian Code Volume I, 
483;; [Djgree v. Paotti (1)]. In our opinion 
by no stretch of language can we reasonably 
hold that the term Hindu includes a convert 
to Christianity. It is further obvious that, 
as ruled in the case of Jogendra Chandra Bose 
V. Bhagwan Coomari (3), subsequently affirm¬ 
ed by the Judicial Committee in Bhagwan 
Koer V. Jogeudra Chandra Bose C-I), it is^ not 
sufficient to bring a man within the definition 
of Hindu to prove his Hindu birth and origin, 
it is also essential that he should be a Hindu 
at the time when the question in issue arises, 
for example, if there is a dispute as to the 
succession to the estate of the deceased per¬ 
son, it must bs proved that he was a Hindu 
at the time of his death. Ho doubt under 
the law as it stood before the Indian Suc¬ 
cession Acfcj a Hindu after his conversion to 
Christianity might by his conduct show hy 
what law he intended to be governed in 
matters of succession and inheritance. 
Abraham v. yl6ra/tam(o),because, as observed 
by their fjordshipsof the Judicial Committee, 

* upon the conversion of a Hindu to Chris¬ 
tianity, the Hindu Law ceases to have any 
continuing obligatory force upon the convert; 
he might renounce the old Law by which he 
was bound as he had renounced his old re¬ 
ligion or if he thought fit,he might abide by 
the old law notwithstanding he had renounc¬ 
ed the old religion.” In. view, however, of the 
provisions of sections 2 and 331 of the Indian 
Succes.sion Act, this position can no longer be 
maintained. We must consequently hold tliat 
when a Hindu has embraced Christianity 
and continues to be a Christian up to tlie 
timeof his death, all questions of succession 
to his estate upon intestacy must be deter¬ 
mined by the Indian Succe.ssion Act. The 

(3') V. h. U. 1900 p. 231 at p. 2GS. 

(4) 31C. 11. 

C6) 9 M. 1. A. 193 ut p. 199} 1 W. 11. 1 (I*. C.). 


view we take is supported by the decisions of 
the Madras High Court in In re Joseph 
Vathiar (6); Ponnusami v. Borasami (7) ; 
Administrator-Qeneral v. Anandachari (8) ; 
Tellis V. Saldannha (9) and of the Bombay 
High Court in Duf/ree V. Pacofti (1); Bai Baiji 
V. Bai Santoh (10) and Bastings v. Gonsalves 
fll). The.decision of the Bombay High 
Court in Prancis Ghosal v. Gahri Ohosal (12) 
and of the Punjab Chief Cour:. in Edith 
Mziherjee v. George Alfred (13) are not really 
opposed to this view. They are distinguish¬ 
able on the ground that the question raised 
was whether the Indian Succession Act 
purported to enlarge the category of herit¬ 
able property or affected the right of co¬ 
partnership as between those to whom it 
applied. AVe must consequently hold that 
the Courts below have correctly applied the 
provi.sions of the Indian Succession Act to 
determine the distribution of the estate left 
by Hari Pada Banerjee who at the time 
of his death was a Christian. The first 
ground urged on behalf of the appellant must 
consequently fail. 

In support of the second ground urged On 
behalf of the appellant, it has been contended 
that the plaint, though it did not e.xpressly 
set out a title by adverse possession, yetcon- 
tained a sufficient recital of the fads that 
the plaintiff was in possession of the entire 
half share of her husband and that consequent¬ 
ly the plaintiff ought to have been allowed 
to succeed on the ground of title by adverse 
possession. How it is perfectly true that, 
as laid down by this Court in the cases of 
Joijt'ira V. Uuharuch (14) ; Sandicriw Uadhoo 
Chnnder Oi-o) and Anandi Jlari v. Secretary 
of State (IG), where no case of acquisition of 
title by adverse posse.ssion is made in tlie 
plaint nor is the question raised directly or 
indirectly in any of the issues, the plaintiff 
qught not to be allowed to succeed upon such 
a case. On the other hand, ns pointed out 
by this Court in the case of Lilahaii Misrain 
V. Bishnn Chohey (17), when the question 


(G) 7 II. C. 11. 121. 

(7) 2 M. 2U9. 9 M. 4G!J. 

(O') 10 M. GO. (10) 20 li. 53. 

(11) 23 B. 539. 

(12) 31 B. 2.3; 8 Bom. L. U- 770. 

(13) .32 P.W.ll. 1907: 30 VM. 1009; 1 l.ml. Cns. G:>7. 

(1-1) 8 C. 973. (B3) 1-1 C. .392. 

(10) 3 C. L. J. 310. (17) 0 C. L. J. 021. 
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Indian Succession 
visers made tlie 
of this litigation. 


reduces itself to one of law upon facts ad¬ 
mitted or proved beyond controversy, it is 
not only competent to the Court but expedient 
in the interest of justice to entertain the 
plea of adverse possession, if such a case 
arises on the facts stated in the plaint and 
the defendant is not taken by surprise. 
The true test, therefore, to bo applied to 
determine whether the plea of title by ad¬ 
verse possession should be allowed to be 
urged though not explicitly raised in the 
plaint, is, how far is the defendant likely 
to be prejudiced if the point is permitted 
to betaken. Now the case before us is 
obviously of a somewhat peculiar descrip¬ 
tion. The parties themselves were possibly 

true rights under the 
Act till their legal ad- 
discovery in tlie course 
In this view it does seem 
probable that upon the tleatli of the husband, 
the plaintitT did enjoy possession of his entire 
half share as if the rights of the parties were 
governed by the Hindu Law and she may 
have done so to tlie exclusion of her sister- 
in-lasv, Mondakinee, if not also of her brother- 
in-law Sasi llluisnn. It bus been asserted, 
on the other hatid, tliat the plaintiff was in 
possession as a co-sharer and the burden is 
upon her to prove tlnit her possession was 
adverse. A (luestion of some nicety may 
also arise as to the true position, if it 
should 1)0 found that tlie pos.se.ssion was 
adverse tu one of thetwu persons and not 
to tlie oilier. We are satislied that tlie true 
bearing oftliese questions was not consiiler- 
cd, possil)ly not appreciated at all in the 
Court below and in the interest of justice it 
is obviously necessary that the question 
shouM he e.xamiuel. The second ground 
urged on behalf of tlic appellant must con- 
secjaently prevail. 

The result, therefore, is that this appeal 
must be allowed and the ilecrce of tlie Dis¬ 
trict Judge discharged in so far as it modities 
the decree of the Subordinate .fudge. Tlio 
case will be remanded to the District Judge 
in order that he may determine whether in 
u.iaition to the half share inherited by the 
nlaintilT from her husband, she has aeamred 
a good title by adverse possession fw the 
statutory perio.l to the other hal share 
which would otherwise bedong to the brother 
and sister of Mari Pada. Tl.o J)i.stnct Judge 
will flame an if.Lue on Ihis point and allow 


an opportunity to the parties to adduce 
evidence in support of their respective al¬ 
legations. Such evidence may be taken by 
the District Judge himself or by the Subordi¬ 
nate J iidge under his directions. The District 
Judge will decide the question of title by 
.adver.se possession as also any other question 
that may incidentally arise. The defendant 
No. 1 will get half the costs allowed to liirn, 
by the Court of appeal below in respect of 
both the lower Couits. The costs of this ap¬ 
peal will abide the result. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Ai’peal No. 1602 of 1909. 

August 9, 1910. 

Vresent: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Uin. 
CHAMPAKLATiKAMfTRA— Dekendani— 

—AI'FELLANT 
versus 

NAFAR CHANDRA PALCHOWDHURV— 

Plaintiff—Respoxde.nt. 

Lxudlord aetl Tennut —Anmluainali, conatiuiclion of 
— Ti’iunit Of Licciaes —PfCiirnt ihmiss —Aiiiuhiainnii 
for recliinuitiun of waste land — JCjcctinent—licinjal 
Tmanry Art (Vlllof IbSo », si. 10, S!>, ]o.>, 178, sab-s. 
(D W. (<■). 

All iiin'thiamuh, noithor stmnpod nor registered, 
recited that in anticijxition of the cxocntion of a 
proper /aoffj’./.si mokorari lease of waste hind the 
]>laintitT h.'id agreed to place (ho dufendant in 
possession of the land, that out of the total sum 
of Its. 2.000 payable as prcinitnn, its. 500 woiihl 
bo |>aid at u certain time, and the roinainder by 
eniial instalments in two years; that in dofault of 
the payment of the bunas, the amalnnmah shonhl 
itand cancelled; that for two years the land was 
to be hehl rent-free, an«l after that at a progressive 
rent; ami that in the event of failure to cultivate the 
hind in the next two ycfir.s, the grantor would be at 
liberty to re-enter: 

Jlvid, that there was a present demise and not mere. 
Iv an agreement to demise, and the possession of the 
def«.*mlant w.as that of a tenant. 

\Vhetlier there was a present demise or merely 
:ui agreement to make a demise in future, must 
ilepend upon the paramount intention of thu 
p:irtios. 

Pnrnianand Das Jewan Dai y. Dharscy VIrJi, 10 13. 
101, referred to. 

The proviso to section 178 does not exchido 
the operation of section 155 of the llengal Ten¬ 
ancy Act. 

Therefore, a landlord is not entitled to take 
liossessiou of the ineinises hy forcoor to sue and re¬ 
cover possession without fullilmcnt of the condition? 
}>roBci ibc<l hy section 155, that is, without serving a 
notice under that section. 
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Appeal from the decreeof the District Judge 
of 24-Pergamiahs, dated March 2,1909, modi¬ 
fying that of the Third Sub-Judge of that dis¬ 
trict, dated July 3, 190S. 

Dr. Rash Behnry Gkosli^ Dabus HarenJra 
Narain MiYmand Sarat Chandra Mookerjee.iov 
the Appellant. 

Babus Bwarka Kath ChaJcravarfi and 
Amarendra Nath Bose., for the Respondent. 

Judgement. —This is an appeal on be¬ 
half of the defendant in an action for re¬ 
covery of possession of immovable property 
and mesne profits. 

The disputed land is admittedly 
perty of the plaintiff-respondent. 

29th December 1904, he granted 
«ama7i to the defendant-appellant, the terms 
of which we shall presently examine. It is 
sufficient to mention at this stage that in 
February 1906, the plaintiff re-entered npon 
the land and settled it with other tenants. 
The result was that the defendant brought a 
suit under section 9 of the Specific Relief 
Act which was decreed in her favour on the 
26ih May 1907. The plaintiff thereupon com¬ 
menced the present action on the 2Sth 
August 1907 for estabUsiiment of his title, 
for declaration that the defendant had not 
acquired any right under tlie amalnamah and 
that if she had, her rigiit had been extingu¬ 
ished by breach of the conditions named 
t]ierein,and also for recovery of possession and 
mesne profits, should the defendant, in the 
interval, obtain possession of the dispute<l land 
by execution of the decree in the possessory 
suit. The defendant did, as a matter of fact, 
execute tlio decree and obtain delivery of pos¬ 
session on the 13th l.)eceml)cr 1007. She re¬ 
sisted tlie claim suhstatitially on the ground 
tln\t she was a tenant under the plaintiff, that 
her interest had not terminated and that, in 
any event, the plaintiff was incompetent to 
britig the present action before he had 
fnllilled the reqiiiremenls of section 155 of the 
Bengal Tenancy Act. Tiie Subordinate Judge 
made a contingent deci*ee in favour of tlie 
plaintiff, lie directed the defendant to pay 
the balance of tlie .vYajui ainl imposed the 
condition that, upon default, tlie suit would 
stand decreed. If, on tlie other liand, the 
premium was paid, the decree directed the 
plaintiff to execute a registereil lease in favour 
of the defendant. Against tliis decree, the 
defendant appealed to the District Judge and 
a cro.ss-appeal was filed on behalf of the 


plaintiff. The District Judge has held that 
the plaintiff is entitled to recover posses¬ 
sion and mesne profits. The defendant has 
now appealed to this Court and on her be¬ 
half, it has been contended that the District 
Judgehas takenan erroneous viewof the effects 
of the provisions of section 155 of the Bengal 
Tenancy Act, that they are applicable to the 
tenancy in question notwithstanding the pro¬ 
visions of section 178, and that consequently 
the plaintiff* is not entitled to a decree for 
ejectment. This argument has been contro¬ 
verted on behalf of the respondent, and it has 
been contended that the effect of the amaU 
wama/i was to place the defendants in the 
position of a licensee, that she was at no time 
a tenant of the plaintiff, and that consequent, 
ly no question could arise as to the rights of 
the plaintiff to eject lier without recourse to 
the procedure laid down in section 155 of tlie 
Bengal Tenancy Act. 

The first point which requires considera¬ 
tion is as to the true position of tlie defen¬ 
dant. Was she a licensee or was she a tenant 
under the plaintiff? The learned Vakil for 
the respondent has suggested tliat the de¬ 
fendant was a licensee, because there was no 
present demise in her favour by the arnalnamnh 
and in support of this po.sition he has re¬ 
lied nponlhccasp of Panrhanan Basic v. Chandi 
Charan 'Misra (1). To determine wlietlier tlie 
contention of the respondent is well-founded, 
it is necessary to examine the terms of the 
amnhmmnh. Thisdocument, wliich was neither 
stamped nor registered, recites that the de- 
fendanl had applied for the grant of a 
vamrasi. ninharnii chahdari lea.se from the 
plaintiff in respect of about 1.000 liijhas of 
land situated in Sunderbans; and that in 
anticipation of the execution of a proper lease, 
the plaintiff Innl agreed to place the defen¬ 
dant in posse.ssion of the land npon certain 
specified conditions. The premium for the 
grant was settled at the rate of Rs. 2 per 
hifjha, and a covenant was inserted to Mie 
effect that out of the total sum of Ks. 2.000 
payable ns premium one-fonrth, that is, 
Rs.oBO, would he paid in Mar/A 1311, and the 
remainder, that i.s, Its. 1.500 by equal iii.stal- 
ments in the month of Mmjh in each of the 
years 1312 and 1313. The document further 
exiire.ssiy states that in default of payment of 
banus, the u.-aoZ/rt/au// would .stand caiicfllcd 
and cease to be operative. The next clause 

of the insti iiment provides for tlie payment 
U) U C. W. N. '» In-]. Cas. 4t:t 
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of rent. Dming* the s'eare 1312 and 1313 the 
land was to be held rent-free. In the year 
following, rent was to be paid at the rate of 
annas eight per higha. In 1315 the rate was 
to be Re. 1 per hujha. Tn 1316 the rate would 
be Re. 1-S a higha. which was described as 
the full rent payable. The only other por¬ 
tion of the document to which reference need 
be made is the fifth pai’agraph. This pai'a- 
graph recites that in 1312 the applicant for 
the lease would bring under cultivation 250 
highas of land, that the whole would be 
brought under cultivation in 1313 and that 
in the event of failure to cultivate the land 
in 1312 and 1313, the grantor would be at 
liberty to re-enter and settle the land with 
other tenant.^. Tpon a consideration of the 
various pi*ovisions we have .set out, it is mani¬ 
fest that there was a present demise and the 
suggestion that there was a mere agreement 
for a future demi-^^e is not sustainable. Two 
circumstances are. in our opinion, conclusive. 
In the first place, although upon non-payment 
of the premium, as provided in the document, 
there might be a forfeiture, yet the tenancy 
wa.s obviously intended to begin from 1312. 
There could not possibly be any for¬ 
feit ui e t ill Magh 1313 when the last instal¬ 
ment of the bonus would be payable. Rut 
the document expressly provides that the 
land would be held rent-free in the years 
1312 and 1313, in other words, the possession 
of the grantee would be that of a tenant dur¬ 
ing Ihrse year.s. In the second place, as there 
was to he a forfeiture if the whole of the land 
was not brought under cultivation by the year 
1313, the possession of the grantee would 
be that of a tenant in 1312. To put the 


matter in another way, if no tenancy was 
intended to he created from the very beginn¬ 
ing of the year 1312, no question could pos- 
silily arise as to the forfeiture of a tenancy 

by reason of failure to pay the premium or 
to cultivate (he lauds. In our opnnon, it 
cannot be seriously disputed that the in¬ 
tention here was to create a present demise, 

and the possession of the defendant was 
llr.it of a tenant. In support of this view 
reference may be ma.Ie to the decision in 
}>,.rmnnaud Va. Jenuin Das v. Dharseg 
f'>) wbcie Sir Charles Sargent, C. .1.. ohser\ ed 
that the answer to the question whetherthere 
was a pre.sent demise or merely an agreement 
lomalcea demi.so in luture, must depend 


(2) 10 b. 101. 


upon the paramount intention of the parties 
[Jones V. JxeynoJds (3) and Chapman v. Towner 

(4) ]. In fact, the tests which were applied by 
the learned Chief Justice in that case are con¬ 
clusive in respect of the case now before us. 
We must, therefore, examine the rights and 
liabilities of the parties on the assumption 
that the position of the defendant was that of 
a tenant under the plaintiff. But it is need- 
le.ss, for our present purpose, to determine the 
precise position of the defendant as tenant and 
to what extent lier right might have been 
affected by the omission of the landlord to exe¬ 
cute in her favour a registered instrument; 
the decisions of this Court in the cases of 
Dibi Jaivahir Kumari v. Chafterput Singh 

(5) and Singheerani v. Dliaghat Okander 
(0), tend to show that her right would not 
in substance be affected by such omission on 
the part of the landlord. But whatever her 
position might be if she was a tenant, the 
question arises whether it was not 
obligatory upon the plaintiff to comply with 
the requirements of section 155 of the Bengal 
Tenancy Act. 

Section 155 provides—we quote only so much 
of the section as is applicable to the case be¬ 
fore ns—that a suit for ejectment of a tenant 
on the ground that he has broken a condition 
on breach of which he is, under the terms of 
a contract between him and the landlord, 
liable to ejectment, shall not be entertained, 
un'e.ss the landlord has .served in the pre¬ 
scribed manner a notice on the tenant specify¬ 
ing the particular misuse or breach complain¬ 
ed of and where the misuse or breach is cap¬ 
able of remedy, requiring the tenant to re¬ 
medy the same, and in any ease to pay 
reasonable compensation for the misuse or 
breach, and the tenant has failed to comply 

within a reasonable time with that ^request. 
It is not disputed that if section 155 is ap¬ 
plicable, the present suit must fail. But it 
lias been ai’guod on behalf of the respondent 
that the section is inapplicable, because as 
the auuilnamnh was granted in view of a lease 
for the reclamation of a waste land, under 
the proviso to section 178 of the Bengal T.en- 
ar.ey Act. the operation of section 155 is ex¬ 
cluded. Now, clause (r) of sub-section (1) of 

section 178 provides that nothing in any 

(3) L. It 1 Q. B. 500 at p. mO ; 1 G. and I). 02 j 10 

L. .T. Q. B. 103. 

(4) (> M. and W. 100 ; 9 L. J. Ex. 45. 

(.5) 2 C. L. J. 343. 

(0) 11 G. L. J. 543 J G Tnd. Cas. 032. 
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contract between a landlord and a tenant 
made before or after the passing of theBengal 
Tenancy Act, shall entitle a landlord to 
eject a tenant otherwise than in accordance 
with the provisions of the Act. The pro¬ 
vision mentioned is contained in section b9 
which lays down that no tenant shall be eject¬ 
ed from a tenure or holding except in execu¬ 
tion of a decree. This section is to be read 
along with section 10, which lays down that 
a holder of a permanent tenure shall not be 
ejected by the landlord except on the ground 
that he has broken a condition on breach of 
which he is, under the terms of a contract be¬ 
tween him and his landlord, liable to be eject¬ 
ed. It is clear, therefore, that if section 178 
sub-section (1) clause (c) stood by itself, read 
with section 10 and section the defen¬ 
dant could not possibly he ejected by tlie 
plaintiff without recourse to a suit. When, 
therefore, the plaintiff fook the land into his 
own hands and forcibly dispossessed the de¬ 
fendants in February 1906 on the allegation 
that there had been a breach of one of the 
terms of tlie lease, his conduct was clearly 
unlawful. The only course open to liini 
was to proceed in accordance with the statu¬ 
tory provisions on the subject. But it is 
suggested that the effect of tlm proviso to sec¬ 
tion 178 is to exclude the operation of sec¬ 
tion 155 and these sections taken together 
render section 89 inapplicable. In our opi¬ 
nion, there is no foundation for tliis conten¬ 
tion. The proviso to section 178, to which re¬ 
ference is made, lays down tliat nothing in the 
section shall affect the terms and conditions 


of a lease granted hona jlJe for I'cclamation of 
waste land. It is difficult to appreciate what 
terms and conditions of tlie lease would be 
affected if webold that the landlord must pro¬ 
ceed under section 155 of the Bengal Tenancy 
Act. Tlie amalnamdh does not provide either 
expressly or by implication that in the event 
of a breach of one of its conditions, the land¬ 
lord would be entitled to take pos.session of 
the^ premises by force or that he would be 
entitled to sue and recover possession witli- 
out fulfilment of tlie conditions prescribed by 
section 155. In our opinion, it is reasonabli*- 
plain that tlie proviso to .section 17S does not 
exclude the operation of .section 155 of the 
Bengal Tenancy Act. In this view the 

decree made by tlie District Jmlge cannot be 
supported. 

The result, therefore, is that this ap¬ 


peal rau.st be allowed, the decree of the 

District Judge discharged and the suit dis¬ 
missed with costs in all the Courts. 

Appeal allowed. 


UAUUUTi'A HIGH COUliT. 

Second Civil Appeal No. 2249 op 1908. 

August 24, 1910. 

rresenti —]\fr. Justice Mookerjee and 
Mr. Justice Teunon. 

Kumar SARAT CHANDRA SINHA—• 
Plaintiff—Appellant 

NRllYA GOPAD BISWAS and others__ 

Respondents. 

Evidence Art (I of 92-0, evidence^ 

Alteration of terms of registered leasc—Coiuhict of par- 
fies—Paijment of rednred rent—Evidence, ivhcther ad. 
missihle—Declarator!/ tlecrce—Landlord's title in Jeo. 
]^rdij from aggression of neighlotiring ^einiiular— 
Controrersg hetiveen tiro sets of tenants, whether givc^ 

Oral cvulenro is not admissible to prove a verba’ 
surrender and abatement of rent of a holding heid 
under a registered lease, nor i.s the conduct of the 
parties, lor instance, payment of rent at a reduced 
rate, admi.ssilde to jirovo the same. 

TJirnrhj Xath Chaftopdlnja v. lihagohnn Panda ,(’. 
L. Ji. 577, Mm/andi Chrlli v. (direr, 22 M 2(>1 Karam 
paUix Vu Ik,. Vlftit,2V> M. \\)o axu\ LahhatuUnh y 
Bishamlhor, « Ind. (’as. 577. relied on. 

It IS open toa bindlord. wlioro his title is injoopardv 
from the aggression of a neighbouring Zemindar anil 
may he danmge<l by a denial of his rights to the land 
to bring a suit for the purpose of declaration of his 
right.s.a.sagminst such wrong-doers, and for pos.scs.sion 
ot the land as against them. 

t. Uhb, foJloM-ecl. 

lint that doctrine is not applicable to a case where 
the controversy is hcl ween two sets of tenants each 
claiming the disimted land to fall within Ids tenancy 

tor the controversy docs not jeopardise the rights of 
the plnintilf. " ' 

Appeal from the decree of the Di.strict 
Judge of Jes.sore, dated July 31. 1908, alUrm- 
ing that of tlie Sub-Judge of that Di.strict 
dated December 10. 1907. * 

Babu.s Jogcfsh Chamlni Roy, Sihiiroshi CJuiran 
Miftrr aiul Nams Chayulni Sinha, for the Ap- 
pellaut. 

Babus Ram Charnn- Mllra, Ahhoy Kumar 
Bauerjf, Jlari Choran Snrkhel and Jlara 
I rcsod Chaffer)/, fei’tlio Re.'<i>oii(lent.s. 

wUClgTnenti—'I'liis is an appeal on 
bel.alf uf Die plaintiff in a .suit for reeovei-y 
of pos.ses.'^ion of land ainl mesne profits. 

The plaintiff allegtd in the plaint that 
the disputed land was comprised in a tenancy 
held under him by the defendants, who are 
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firranged in two sets. Tlie first eight defen¬ 
dants, who may be described as the Biswas 
defendants, are inicrested in an one*third 
sliare of this tenancy; tlie ninth defendant, 
who may be described as tlie Ghose defendant, 
is interested in the I'cmainitig two-third 
share of the tenancy. The plaintiff alleges 
that tbe disputed land was comprised within 
the two-thirds share of the tenancj' held by 
the Ghosh defendant, that the Biswas defen¬ 
dants wrongfully kept (lie Ghosh defendant 
ont cf po.<session, that consequently the 
Ghosh defendant on the 13th April lOO-t 
surrendered tliis land in favour of tlie plain¬ 
tiff, and obtained a reduction of the rent 
payable under the lease granted in his favour 
o!i the ^lul June 1S97. The plaiiitiif, there¬ 
fore, seeks to recover possession of the dis¬ 
puted land together with mesne profits in 
respect thereof. 

The Biswas defendants have resisted the 
cbiiin sub-stantially on the ground that they 
were not in possession of any portion of tlie 
disputed land which was not covered by 
their one-third shai'C of the tenancy. The 
Ghose defendant has resisted the claim on 
tbe pround tliat the verbal surieiider alleged 
by the plaintiff was not true, and even if tiue, 
it was not operative in law: conseciuently, the 
plaimilf uas not entitled to recover possession. 

Upon these allegations seven issues were 
raised in the Court of tii>t instance, mu* of 
whioh was to tliis effect: “Whether the 
phiintllT Itad any cause of action agjiiust tlie 
(hJendantsV’ 'I'he learnc<l Siihordinate Judge 
lu'M that the oral (‘videnee was not ailinissihle 
to prov<* the alleged partial .'surrender and. 
reduction cf rent, tliat con.'^t (luently the 
tenancy of the Ghosh d{d7*ndant must still 
he regalde<l as operative: and (hat in tliis 
view the plaintiff was not entitled to lecover 
pos.se.^sion of the land. (.)ii appeal the 
icained I)istii<-t Judge has ailirmed this 
«le'‘ision. 

'JJie plaintiff has now appeahd to this 
Court, and on his hehalf the deeisioii of the 
District Judge has been assailed <in three 
gioumls. namely, that iM)twitii.standing 

tlie provisions of section of (1 m* Indian 

)*]vidi-nce Act, it was open t<i the j>lalntilf to 
pi-,ve the verhiil KUiremh r and ahati-ment 
of n nl hy oi’al eviilcnee; .vccme///.. that if oral 
o\i<lei.ee wa.s not adinissilile, evidence of 
cmidiict. was admissible for (lie pin pose and, 
IhinlUi^ ^kc plaintiff ouglit to be allowed 


to obtain a declaratory decree on the footing 
that the Gho.sh defendant was still a tenant 
under him in respect of the disputed land. 
In our opinion, there is no foundation for 
any of these contentions. 

In so far as the first ground urged on he¬ 
half of the appellant is concerned, it is clear 
that under .section 92 of the Evidence Act, oral 
evidence was not admissible to prove the 
alleged surrender and abatement of rent. 
Section 92 provides that ‘‘wdien the terms of 
any such contract, (that is, a contract men¬ 
tioned in section 91), grant or other disposition 
of property, or any matter required by law 
to he reduced to tlie form of a document, have 
been proved according to tlie last section, 
no evidence of any oral agreement or state¬ 
ment shall be admitted as between the parties 
to any such instrument, or their representa- 
t ives-in-interest, for the purpo.so of contra¬ 
dicting, varying, adding to, or substituting 
from its terms.” The fourth proviso to the 
section lays down that “(lie existence of any 
distinct subsequent or.'.l agreement to rescind 
or modify any such contract, grant or dis¬ 
position of property, may be proved, except 
in cases in which such contract, grant or 
di.sposilion of property is by law required to 
be in writing, or lias been registered accord¬ 
ing to the law' in force for tlie time being as 
to tbe registration of documents.” It is 
conceded in (lie ca.*je before u.s that the lease 
in favour of the Ghosb defendant granted 
on tlie 2nd Juno 1S})7 was duly registered. 
Consctpicntly, under the fourtli proviso to 
section 92, tlie existence of a distinct subse¬ 
quent oral agreement to rescind or modify 
the original contract cannot be proved. The 
learned Vakil for the appellant has placed 
loliaiicc upon the decision of tliis Court in 
the case of Khfftikiir Abdnr luihman v. AU 
Jliift’z (1) to show tliat oral evidence is 
admissible to establish the .siib.scquent sur¬ 
render and abatement of the rent. That 
decision, however, when carefully examined, 
.shows that oral evidence is not admissible 
for (ho purpose. In fact there is a series of 
declsion.s of this Court which completely 
negative the contention of the appellant. In 
the case of JnniA<ii N^nfh Chaflopodhaa v. 
Jfhotjtihnu Pinnln (2), an attempt was made 
to prove tliat after a lease had been granted, 
rent was reduced by a verbal niTangement 

(1 a C. W. N. aol; 28 C. 250 

(2) 7 C. L. K. 577. 
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because it had been found that the landlord 
was entitled not to the entire superior in» 
terest but only to a portion thereof. It was 
ruled by this Court that oral evidence was 
not admissible to prove the alleged verbal 
arrangement and consequent reduction of rent. 
The same view was adopted in the cases of 
Banl<o Behari Sanynl v. Shama Churn Bhatta- 
cha7'ji (3); Badhn Bama Cliandhry v. Bhaivani 
Frosad Bhomik (4). A similar view has been 
adopted by the Madras High Court in the 
cases of Mayandi Chetti v. Oliver (5) and 
Ka7‘ampalU Mum Kurup v. Thekkn Viftit 
Muthoraknfti (6). In the first of these cases, 
it was alleged that the lessor of certain land, 
held by the lessee under a registered deed 
of lease, had agreed to a reduction in the rent. 
The agreement was not I’educed to writing 
but the rent was thereafter paid and 
accepted at the reduced rate. In a suit 
brought to recover arrears of rent at the rate 
reserved in the registered lease, it was held 
that under proviso 4 to section 92 of the 
Indian Evidence Act, an agreement to accept 
a I'educed rent could not be implied or in¬ 
ferred from tlie acts aiul conduct of the par¬ 
ties; and an unwritten agreenieiit, if so 
implied, amounts to au oral agreement within 
tlie meaning of the proviso. This view is 
also supported by the case of LakhafiiUa v, 
Bishamhat (7), where it was ruled by 
Jenkins, C. J. that an agreement is none the 
less oral because it is to be inferred fi’oni 
the conduct of the partie.s. Oral evidence 
is, therefore, not admissible to prove the 
variation alleged by the plaintiff, and tlie 
first argument advancetl on behalf of the 
appellant must be overruled 

In so far a.s the second argument is con¬ 
cerned, it is suggested that evidence of conduct 
was admissible to prove that there had been 
a subsequent suri’ender and abatement of 
rent. In support of this proposition reliance 
has been placed upon the case of Kfmnkar 
Abdur Bahvianv. All Hafez (1). The argu¬ 
ment is also sought to be supported by the 
cas-e of Shama Charan Mondol v. Heras ilolhih 
(b), in which reference was made to the 
decision of a Full Bench of this Court in 

(:i) 2 C. \V. N. cclxv. 

(4)5('. W. N. ccxcvi. 

(o) 22 M. 201. 

(0) 20 il. 195. 

(7) 6 Ind. CnB. 577. 

(d) 26 C. 160. 


Freo Nath Shah v. Madlnisiidan Bhniya (9). 
It has been further urged that the argument 
receives support from the cases of Beni Hadh.nh 
Gorani v. Lai Moti Passi (10) and Satycsk 
v. Phunpnl (11). But even if we assume that 
the.se cases give a correct exposition of the 
law, the difficulty of the appellant is that iu 
the Courts below no suggestion was made 
tliat any evidence of conduct was admissible 
to prove the alleged partial surrender and 
abatement of rent. In this Court the learned 
Vakil for the appellant, when invited to 
specify the conduct upon which his client 
relies in support of the alleged oral variatioii 
of the original agreement, stated that the 
only conduct he could mention was payment 
of rent at a reduced rate. But that is mani¬ 
festly insufiicient to establish the alleged 
surrender because whetlier there was a 
surrender or not. abatement of rent would he 
consistent with tlie case that the tenant upon 
failure to obtain possession of all the lands 
comprised in l^i.s .share of the temincy, had, 
under section 52 of the Bengal Tenancy Act, 
obtainetl an abatement of the rent. We may 
add that ti«(Me was no suggestion in the 
plaint or in cither of the Courts below that 
any evidence of conduct was available to 
establish the alleged surrender. It is ex¬ 
tremely unlikely tliat any sucli evidence can 
be available, because tbo allegation of llio 
plaintiff is that the surrcuidcr took place on 
the l.^th April 1904 and the present action 
was commenced on tlie 14th September 190f). 
It is improbable tliat there have beeti 

any such conduct iu tlie interval as wcnild 
justify an inference that tliere liad been a 
partial surrender of tlio land and a perma¬ 
nent reduction of tbe I'eiit. Tn our opinion, 
there is no substance in the second contention 
adv'anced by tlie appellant which is conse¬ 
quently overruled. 

In .so far as tlie tbinl ontentiou urged on 
behalf of tlie appellant is conecnicd, it. is 
plainly inconsistent with tlie position tiikcn 
up in the Hr.st two arguments a<ldressed to us. 
Jt has been contended, on tlie autlmrity of 
the decision iu ihs.yc.ye/Y* luiht'ea v. H'tioila 
Kaula lioy Choird/iry (12), that if tin* rdain- 
tiff is not entitled to olitain a decree 1"]’ 
possession of tlie disputed land, a decree foi 

(9) 25 C. GO.a. 

(10) li C. \V. X. 24-2., 

(in 24 C. 20. 

(12) 10 C. 107G. 
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a declaration of liis title, and for a Purtliev 
declaration that he is entitled to possession 
through his tenant, the Ghosh defendant, may 
be made in his favour. In our opinion, there 
is no foundation for this contention and the 
case on which reliance is placed is distinguish¬ 
able on two grounds. In the 6i'st place, in 
tbe case of JRi^sesuri Dabf’ea v. BaroJa Knnfa 
J?oy Chondhru (12), tlic plainfitfs were unable 
to recover rents from their jiini lioicladars be¬ 
cause the latter liad been dispossessed from 
the laud of their tenancy by a neighbouring 
Zemindar, accordingly they sued for a decla¬ 
ration of their honda rights in the estate and 
for possession as before, that is, for possession 
of the land through the nim hoxL'ladai.<. 
Under the circumstances, it was held by this 
Court that it was open to the landlord, 
where his title was in jeopardy from the 
aggressions of a neiglibouring Zemindar and 
might be damaged by a denial of his rights 
to the land, to bring a suit for the purpose of 
declaration of his liglits as against such 
wrong-doers and foi* possession of the land 
as against them. This doctrine has no appli¬ 
cation to the circumstances of the present 
case, if it he true that the Ghosh defendant 
has been dispossessed from the disputed 
land by the l^iswas defendants. The Biswas 
defendant.s claim to occupy the disputed 
land as included in their one-third share of 
the tenancy. They» as well as the Ghosh 
defendant, admit that the disputed land is 
included within the Zfinindari tlie plaintitT« 
The couti’oversy is ofdy hetween tlie two sols 
of defendant.s; the Biswas defendants allege 
tliat the disputed lamls are inclufled iii 
tlieir sliaie of the tenancy, tlie Ghosh 
defendunt in his turn claims them as included 
within his share. Plainly, this coiitrovcrsy 
does nut jeopaitlise the lighrs of the plain- 
titf. In the second place, the case of the 
plaintilf throughout lias heen not merely in 
the Couits below, hut also in this Courl, fliat 
tlie Gho.sh defendant has'iiiri'cinlered jiosses- 
sion of the disputed land, that liis tenancy 
lias terminated, and tliat cunseqiienl ]y (he 
plainlitl has become entitled to l•ecover the 
land from the Biswas defendant.s as tres¬ 
passers. He cannot now he permitted to 
turn round and urge that the tenancy of the 
(iliosh defemlaiit still coniinius operative 
and that lie is entiiled to po.'-se.Ksion only 
llii’i^ngli lli(‘Ciliosh defendant as his tiuiant. 
To allow ll.e plaiulill to do so, would be, iu 


the language of Mr. Justice Straight, 
permit a plaintiff, who has come into Court 
w’ith one case and hopelessly failed to prove 
it, to .succeed upon another case and that 
directly in antagonism with his primary 
allegation.” Hamilton v. Land Mortgage Bank 
(13). The third ground, therefore, is wholly 
unsustainable. 

The result is that the decree of the Court 
below is adirmed and this appeal is dismissed 
with separate costs for each set of defendants. 

Ajrpeal dUmissed. 

(13) 5 A. 456 at p. 450 


CALCUTTA HIGH COURT, 

Civit. Rule No. 3039 of 1910. 

August 20, 1910. 

Present: —l^Ir. Justice ifookerjee and 
Mr. Justice Teunon. 

NUNBA LAL CHOUDHUHY—Decree- 

nOLDKR— Petitioneu 
ren us 

KALA CITAND CHOU DHUHY—Ci.aimant 

—Opposite Pahtt. 

'Jcntnirij Acf (VIll of 1H8.V. 148A, 158 B, 

fiuh-s. (2), 170— S\iit hij cn-shnrcr landlord Jor his 
f^liarc of rent mahinf/ co-sharer ixiriit and o^fferituj 
raise vaUiatiiui if atnjthimj found due to co-sharcr — 
Decree for arrears due on aceunni of holilimj—Cloitn 
not filfoivahlc in such rasc'^Civil Procedure Code 
CAcf A'/r of 1882;. 5. 278—C/n7 Procedure Code (Act 
V of HIOS;, (). XXI, r. .58. 

Certain cn-sharor lanillonU in a suit for rent stated 
tliat they liad not been able to ohiain precise inform- 
ali(ni ;is to wliat might be <lno to tlicir co-sharer 
whom they maile i>ro forma defendant, but tl;ey had 
leason to believe that nothing was due to him atul 
that they conscfiueiitlv sued for what was due to 
J lK‘insoIvos lint vlioy otTorod to increase the valuatr^ii 
of the suit if it should turn out in the end that rent 
was still due to their eo-sharer. Neither the eo-shnrer 
>ior the tenant entered appearance and an cj? 
ileerec was jiasseel: 

Held, that, as the co-.^harer did not niipoar, the 
plaintitTs were entitled to proceed on the assumption 
that nothing was due to him, and the decree, there- 
foia*. was a decree for the wlitile sum then dno to the 
entire body of laiallords, and the plaintiffs were en¬ 
titled to treat tbe <leoree a.s one for arrears of rent 
line in respect of the entire bolding willdii the mean¬ 
ing of section 170 siib-.seeticm (1) of the Uengal Tcn- 
anev Act so as to exclude the application of Kule 68 
of Oifler AXl of the Civil Procedure Code, 1908, and, 
f lieiadore, no rlaiin could bo allowed to be mntle to the 
holding which was put iip for sale in execution of the 
di eree. 

Rule apain.st llie order of the ^fun.sif of 

llowiah, dated April 2, 1910. 

liubu Menmotho }iath livy^ for the Petitioner. 
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Babus Sarat Chandra Hoy Chowdhury and 
Khirode Lai Senior the Opposite Party. 

Judgrment ■—We are invited in this 

Rule to set aside an order allowinf? a claim 
preferred under Rule 58 of Order XXI of the 
Code of Civil Procedure of iOOS. The peti¬ 
tioners obtained a decree on the 17th May 
1909, for arrears of rent due in respect of the 
disputed holding-, in a suit which they had 
commenced on the 14ch April. The plaintiffs 
were interested in a three-fourth share of 
the superior interest as landlord. The holder 
of the remaining one-fourth share was joined 
AS A pro fonna defendant in addition to the 
recorded tenant against whom the claim for 
rent was made. The plaintiffs alleged in 
their plaint that the annual rent was 
Rs. 14 a year, that it was jointly pay¬ 
able to themselves and the pro forma defen¬ 
dant that the rent due for their share was in 
arrears, that they had not been able to as¬ 
certain whether the rent due for the share 
of the pro forma defendant had been paid, 
but that they had reason to believe that it 
had been paid. They consequently brought 
the suit for recovery of what they believed 
to be the total amount of rent due ; but tliey 
stated that if it transpired that any portion 
of the rent due to the proforma defendant was 
still unpaid, they would increase the value 
of the suit and pay additional Court fees. A 
notice was served upon the recorded tenant 
as also upon the pro forma defendant neither 
of whom entered appearance. The lesult was 
that an ex parfe decree was made for the 
amount claimed. The question for consider¬ 
ation is, whether the decree is of such a 
nature as to attract the operation of section 
170 of the Bengal Tenancy Act, and thus to 
exclude the application of Rule 58 of Order 
XXI of the Code of 190?, wliich corresponds 
to section 278 of the Code of Civil Procedure 
of 1882. The plaintiffs assert that the decree 
obtained by them is a decree for arrears due 
on account of the holding within the meaning 
of sub-section (1) section 170 of the Bengal 
Tenancy Act. The claimant asserts that sec¬ 
tion 170 has no application, inasmuch as the 
decree is really one for money obtained by 
co-sharer landlords in respect of their share 
only of the rent. After a careful considera¬ 
tion of the arguments addressed to us, we have 
arrived at the conclusion that the contention 
of the petitioner is well-founded and must 
prevail. 


It is clear from an examination of the 
plaint that the suit was intended to be one for 
the entire amount of rent due. The plaintiffs 
expressly stated that they were aware of 
what was due to themselves, that they had 
not been able to obtain precise information as 
to what might be due to theii* co-sharer, 
but that they had reason to believe that 
nothing was due to him. They offered to in¬ 
crease the valuation of the suit, if it should 
turn out in the end that rent was still due 
to their co-sharer. Under these circum¬ 
stances we must hold that the suit was one 
for the whole amount due; indeed, the suit 
could never have been intended as one by co- 
sharer landlords for their share only of the 
rent, because the plaintiffs did not even allege 
that they could collect rent separately. The 
co-sharer of the plaintiffs did not enter ap¬ 
pearance in the suit; consequently, they were 
entitled to proceed on the assumption that 
nothing was due to him and the decree, 
therefore, wliich was made in their favour, 
was a decree for the whole sum then due to 
the entire body of landlords. Consequently 
irrespective of tlie provisions of section 143A 
of the Bengal Tenancy Act, the plaintiffs are 
entitled to treat tlie decree now under execu¬ 
tion as one for arrears of rent due in res¬ 
pect of the entire holding. "We are also of 
opinion that if it were necessary for the 
plaintiffs to rely upon the provisions of section 
148A of the Bengal Tenancy Act, their 
position would ho unas.sailable. That sec¬ 
tion provides that where a co-sharer land¬ 
lord, wlio has instituted a suit to recover the 
rent due to all tlie co-sharer landlords in 
respect of an entire tenure or holding and 
has made all the remaining co-sharers parties 
defendants to the suit, is unable to ascertain 
what rent is due for tlie wliole tenure or hold¬ 
ing, or w'hether the rent due to the other co¬ 
sharer landlords has been paid or not owing 
to the refusal or neglect of the tenant or of 
the co-sharer landlord-defendant to the suit 
to furnish him witii correct information on 
these points or on eitlier of them, such plain¬ 
tiff co-sharer landlord shall be entitled to 
proceed with the suit for his share only of 
the rent, and a decree obtained by him in a 
suit so framed shall be as effectual as a decree 
obtained by a sole landlord oi* an eiitii'e body 
of landlords in a suit brought for the z'ent 
due to all the co-sharers. In the case be¬ 
fore us, the plaintiffs asserted that they had 
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not been able to obtain information from 
their co-sbarer as to wliether any amount of 
rent was due to him. The co-sharer who'was 
made a party to the suit did nob enter ap¬ 
pearance. The tenant against whom the 
claim was made also did not enter appearance. 
Under such circumstances the plaintiffs could 
proceed witli their suit under section 14SA 
of the Bengal Tenancy Act. But the learned 
Vakil for the opposite party invited our at¬ 
tention to sub-section (2) of section 158 B 
and pointed out that the notice contemplated 
hy that section had not been served upon the 
co-sharer landlord. Tliis is imtnatei ial because 
if the notice had not been served, there is 
time yet to serve the necessary notice npjn 
the co-sharer, as execution has been arrest¬ 
ed by tlie claim winch has been preferred. 
The facts disoloseil make it reasonably plain 
that this is an attempt by the tr.ansfree of 
a holding, which is alleged hy the landlords to 
bo non-transferable. to get a recognition of 
his purchase hv menus of a claim under Rule 
58 of Order XXI of the Codein contravention 
of the prt)visions of sub-section (1) (»f section 
170 of the Rengal Tenancy Act. We may 
further observe that the claimant is not with¬ 
out a remedy if he has any I’eal grievance. 
If by his purchase of the property, he is 
entitled, as a matter of right, to claim recog¬ 
nition from the landlords, he may, upon the 
allegations made here, maintain a suit fora 
declaration tliat the decree obtained against 
the recorded tenant is not binding upon the 
property in his'hand'<:. 

The result is that this Rule is made ab¬ 
solute and the order of the (Joiirt below dis¬ 
charged. The petitioner will have his costs 
here and in the Court below. We assess the 
hearing fee in this Court at 2 gohl viohur.'i. 

liule math aOsolntc. 


CALCUTTA moil (^OtJRT. 
CiUMiSAr. Aimm'vl No. t>77 or liUO. 
September l.'J. IfllO. 

Prt'Sf’n/: —^fr. .Justice Ilolmwood ami 

Mr. .Justice Boss. 

ASKAR SlIKliCIf—A cuiiskii —.Vrriu.L.wr 

versus 

I^MKIOROR—llKsroNDKNT. 

Critnitiol 1‘iorrilurc Co'ltr (.P'r ROH— Jiin/ 

— r]ninuiioti'< ri'fiNrf r.f Jiiri/— f^nrshoiiin-/j'in/ ■ Hr-I 

t'i/oi - *'• / •t'.' of, - 

J /-'‘f nrcu.^ J^ 

c;. 



A Judge is not justified in questioning tUo jury 
after they have given an unanimous verdict. 

The first information is not evidence in the case. 
It is tendered by the Crown for such use as the defence 
may be able to make of it and to test the consistency 
of the prosecution evidence. The most uso which a 
Judge cun make of it is to say that although it gave a 
different account of the occurrence from that in the 
cvj<lencc, yet it can he reconciled with the evidence. 
It is misdirection on the part of the Judge to ask the 
jury to accept the statement in the first information 
in preference to the evidence in the case. 

Where the Judge thought it necessary to put the 
fact that no evidence was adduced for the defence 
prominently before the jury, he was bound to qualify 
it by pointing out to the jury tliat the defence was 
not bouml to call any eviflonco, that they could 
rely on tiio prosecution evidence, as fur as it could 
h<dp them, and that they were entitled to the benefit 
of anv doubt. 

Where it was prove<l that after the allege4l oeeur- 
I’oncc the accused ami the villagers absconded,’the 
Judge should point out to the jury that absconding 
is a matter which is ecjually consistent, with ititioconeo 
as with guilt ami that it could only be ct>nsid«>red in 
connoctioti with the rest of the evidence and that it is 



in itself a circumstance of no weight. 

Appeal again.st the order of the Sessions 
Judge of Mymensingh, convicting the accused 
of an offence under section JOl, Indian 
I’enal t%)de, and .sentencing him to undergo 
j’igorous impri.sonment for 5 years. 

Bahii l)t.‘hcn}ra Naraiu Bhottacharjee, for 
the Accused. 

]\Ir. On\ for tlie Crown. 


Judgment. —Weareof opinion that 

tlicre must he a re-trial in thi.s case. We do 
not desire to say anything as regards the 
facts or the merits of the case, hut there are 
one oi tw(j misdirections and certain omis¬ 
sions, ancl we caTinot find that the learned 
.Judge was justified itj cpiestioning tlie jury 
after thej' had given an unanimous verdict 
under section J25 which section was included 
in the charge under section JO-h 

The first of tlie misdirections is that the 
learned Judge asks the jury to accept the 
statement in the first information in pre¬ 
ference to the evidence in the case and speaks 
of the introduction of the fiction of the sub¬ 
sequent quarrel In the into field. 

Now, the first information is not evidence 
in the case. Tt is tendered by the Ci*own for 
such use as the (iefence may he able to make 
of it and to lest the consistency of the pro¬ 
secution evidence. The most use, therefore, 
that the learned Judge could have made of 
if, wn.i, as he suh.aquently seems lO 
pointed out, tt> tay that although it 
a ditlerent account of the occunonce 
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in the evidence, yet on the Sub-Inspec* 
tor’s evidence it could be reconciled with 
that evidence. That is the highest at which 
he could put it. Then the jury would have 
had an opportunity of judging whether in 
that view the positive evidence in the case 
could be believed. 

Then there is a second misdirection, name¬ 
ly, that there was no suggestion that any 
one other than the accused was the culprit. 

Now, apart from the fact that witness 
No. 5 was asked whether two other men did 
not beat Gomez with lathis^ the written state¬ 
ment of the accused gives an account, a 
general account, it is true, of the occurrence, 
which certainly suggests that he was not the 
culprit. He says that tlie two villagers 
quarrelled and one villager chased the other 
across the Held and he, therefore, does not 
know what liappened. That surely was a 
suggestion that whatever wounds Gomez re¬ 
ceived, were received in that cliase. Hut 
there are, in addition to these misdirections, 
omissions, and omissions of vei'y great import¬ 
ance. The charge ends abruptly with the 
statement ‘ no evidence adduced for the de¬ 
fence." If the Judge tliought it necessary to 
put this fact so prominently before the jury, 
at least he was bound to qualify it by point¬ 
ing out to the jury that the defence was Jiot 
bound to call any evidence, that they could 
rely on the prosecution evidence as far as it 
could help tliem and that they were entitled 
to tlie benefit of any doubt. Prom tiie 
abrupt way in wliioh tliis sentence is placed 
in the charge, we cannot be satisKed that the 
learned Judge really put these simple con¬ 
siderations before the jury. 

Then there is a question and a very im¬ 
portant question which arises on the medical 
evidence. The medical witness says that the 
wound on the neck was ilireoted d>wn\Yards 
and inwards from (he left to right side of 
the neck; and the evidence also is that the 
accused was a man very much shorter than 
tlie deceased. It should, therefore, have 
been pointed out to the jury that the direc¬ 
tion of the wound was a point worthy of 
consi<leration aiul that it was for tliein to 
determine whether it was possible for the 
accused to have raised his hands to sufH- 
cient heiglit to strike downwards at the de¬ 
ceased’s neck. 

There is a further omission when the learn¬ 
ed Judge points out to the jury in the Sub- 


Inspector’s evidence that he found the ac¬ 
cused and the other villagers absconding and 
he follows it up directly by the sentence 
under these circumstances can the jury 
doubt," as if the absconding of the villagers 
and of the accused was a matter which 
strengthened the case for the prosecution, 
instead of pointing out to ihe jury, as he 
sliould have done, that absconding is a matter 
which is equally consistent with innocence 
as with guilt and that it could only be con¬ 
sidered in connection with the rest of the 
evidence and it wms for the jury to attach 
any weight to it which the rest of the evi¬ 
dence enabled them to do, but that it is in 
it.self a circumstance of no weight. 

For all these reasons, w^e set a.side the con¬ 
viction and sentence and direct that there be 
a re-trial with the aid of another jury. 

Cmivicfion -cet aside. 


0.\LCITTTA HIGH COURT. 
Criminal Rrperrnce No. H op 1910. 
September 14, 1910, 

Presp)}f: —Hr. .Justice Holmwood and 

Mr. Justice Doss. 
CORPORATION op CALCUTTA 




MUZAFFER HOSSEIN KHAN. 

Cdiriiffa Miiniriprtl Art (III Ji. C. of ]R99;, 407, 

4<')H, 40;), 574 Oivner" m s. 407, mrnninij oj—(Jivuer 
of Ifinil—Oirner of Imstoe—-VoOVr —Standard plan. 

Tho word ‘‘owner*’ in section 4')7 of the Calcutta 
Municipal .\cc does not include “owner of huts” also 
so as to make it obligatory ou the General Committee 
to h(>ar the objections of “owners of huts” under 
section 407 before the approval of the standard plan. 

The Municipality does not proceed .against any 
body umler section 4()S. They issue notices in three 
different kinds of cases. If huts btdonging to the 
occupiers have to be removed, a notice need bo 
is.sued to tliem; if they disobey, they are liable to 
prosecution under section 574. If improvements are 
ro bo done which can be exclusively done by the 
owners of the laud, the same rule applies, if the 
standard plan includes work which has t(j bo done 
partly by the owner.s of the huts and partly by the 
owner of the land, .and .a notice is issued under sec¬ 
tion 408 on eitlier or both oftheni,an<l it is disobeyc<l, 
tite party in default is still liable to be prosecuted 
tunloj’ Section 574. If tlie whole fif the work lias to 
be done by the owners of the Imts then tlie cancel¬ 
ling of tlie notice on tlie owner of the land ilo(‘S not 
oust the jiirisdietion of the Municipality under sec¬ 
tion 4U.-). If, on tlie other hand, the Muniei|ialitv have 
(■anoelled thonotieeon the owners of the ini^trc laiul 
but still require him to carry out atiy jioition of tlie 
work, it is clear that t!ii*y must servt* fresli notice on 
tlic owner of the fin.<fcr before they can become 
ve.sted with any jurisdiction under section 40r). 
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Eefererce under section -132, Criminal Pro¬ 
cedure Code, made by the Municipal Magist¬ 
rate of Calcutta on June 11, 1910, for the 
opinion of the High Court. 

Babu Behevdra Chandra Mallik, for the 
Municipality. 

' B^*hu J/ojittioZ/ir) for Muzaffer 

Hossain Khan. 

•i lidg'niGn'ta—Tin's is a reference 
under section 432, Criminal Procedure Code, 
by the Municipal Magistrate of Calcutta in 
liis capacity as Pi’esidency Magistrate asking 
this Court to give its opinion upon tltree 
fiue.stions which ai'ose at tlie hearing of the 
case before him. The first of tliese questions 
is the only one winch can be considered to 
he really a question of law. The other two 
are questions of what is the correct practice to 
he followed in such rases. However, we think, 
it is within our competency and would be 
right to give our opinion on the other two 
questions as well. 

The first question is whether, having re¬ 
gard to the definition of the word **owner’* 
in section 3 clause (32) of the Municipal Act, 
and having rcganl to tlie fact that rates for 
the hustee are paid by the owner of the 
land of the hnsfee under section 180 (to be 
recovered in part from the owner of each 
luit as provided by section 182). the word 
“owner'’ in section 407 includes “owners of 
huts’* also so as to make it obligatory on the 
General Committee to hear the objections of 
“owners of Imts ’ under section 407 before 
the approval of tlie standard plan. 

We think tljat this question jnust be 
answered in the negative, and that not be¬ 
cause of anytliing in the definition in section 
.‘1 winch covers the word owner througlio\it 
the Act; but because reading the sections 
which relate to tlie iniprovcincnts of hustecs 
from section 400 to so<*tion 407 consecutively, 
it is peifcctly clear that the objections of 
the owner, if any, refer to the owner as 
described in .section 405, and section 401 
sub-section 2 makes it clear that the notice 
as regards the irnpro\cmer.t is to be .served 
(jn the owners of the buslvc and that the 
f»wiiers of Die hn.'^tre are allowed to make 
objections; and no otlier objections are refer- 
leil to. The owners of huts, which have to 
be reniov(d in ctniforniily wltli the standard 
j)lan, are treaU'd under section 404 and coin- 
peiisafion i.s provitled for them. Section 407 
and the following seetions depend upon 


section 406 and are to be considered only 
applicable in urgent cases, bat the same 
principle applies. We, therefore, think that 
there is no obligation on the Municipality 
to serve notices on the owners of huts. 

With regard to the second question, which 
is whether the General Committee can under 
section 40S proceed partly against the owner 
of tlie land of the hustee and partly against 
the owners or occupieis of the huts situated 
on the same hustee^ we have only to remark 
that the Municipality does not proceed 
against any body under section 408. They 
i.«;sue notices in three different kinds of ca.ses; 
primarily, if huts liave to be removed which 
belong to the occupiers of tho.sie huls and 
nothing else has to be clone, a notice need 
only be issued to the owners of those huts, 
and if they disobey that notice or if after 
objection their objection is disallowed and 
they do not remove the huts, they are liable 
to prosecution under section 574. In the 
same way if the improvements are such as 
can 1)0 exclusively done by the owners of the 
land, the same rule applies to the owners 
of the land. But, if, as generally happens, 
tl)e standard plan includes work which has to 
be done partly by the owners of the huts and 
partly by the owner of the land and a notice 

is.sued under .section 408 on either or both 
of them and it is disobeyed, or after objection, 
not caiTied out, then the party in default is 
still liable to be prosecuted under section 574. 

TIu.s brings us to the third question with 
regard to jurisdiction of the Municipality 
under section 409, whether the General 
Committee can cause all or any of the im¬ 
provements or any portion thereof which are 
not duly carried out in accordance with the 
notice under .section 408, to be carried out 
under .section 409 after cancelling the said 
notice under section 408 previously served 
upon the owner of the huatee calling upon 
him to carry out the said improvements. 
This depends upon the facts as we have 
already pointed out. If the whole of the 
work has to he done by the owners of the 
huts, then the cancelling of the notice on 
the owner of the land does nob oust the 
jurisdiction of the Municipality under sec¬ 
tion 409. If, on the other band, the Munici¬ 
pality have cancelled the notice on the owner 
of the huslee land but .«ifill require biin or 
lier to carry out any poition of the work, it 
i.s clear that they must serve fresh notice 
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on the owner of the hustee before they can 
become vested with any jurisdiction under 
section 409. These are matters which 
depend upon the facts of each case. 

Let the record be sent down to the ^lanicl- 
pal Magistrate with this expression of our 
opinions. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 486 op 1909. 

June 26, 1910. 

Present: —Mr. Justice Karamat Husain. 
Mnsammat AKBART— Dependant— 

Appellant 

versus 

Sayad BASHIR ALT —Plaintiff— 

Respondent. 

Evidence Act (I o/lS72J, .<.108— Unheard of for 
seven years—Presumpfion of death—Presumption as to 
the time of death—Barden of proof. 

Section lOS of the Kvidence Act raises a presump¬ 
tion of death at the end of a continuous absence 
of seven years and not at the time when the cpios- 
tion is raised or the suit is instituted. The party, 
on whom the burden of proviu" the life of the ab- 
Boiitee lies, cannot get rid of that bur<lon by ad¬ 
mitting the absentee’s death at some subsequent 
time. 

I'ani Bhnshftn Bnnerji v. Sara} Kant Boy Chondhri, 
35 C. 2o; 5 L. C. J. (>W; ll C. \\^ X. 883; Karki v. 
Mnsammat Phikia, 14 W. X. 341; 37 C. 103 ; 11 C. 
L. J. 138; 5 lud. Cas. 709, MooUa Uassim v. iioolla 
Ahdnl Rahim, 33 C. 173 ; 2 0. L. .1. 23(3 ; 15 M. h. .T. 
317 ; 7 Bom. L. U. 892 ; 2 A. L. J.79S ; 10 C. W. N. 33; 
32 T. A, 177 ; In re Phene.^ Trust, 2 (’h. A. 139: 30 L. 
J. Ch. 310; 22 b.T. Ill ; 18 W. U. 303; Xarayan Bhag. 
'ivanty.SrinivasTrimhak,^ Bom.L. 11. 220, referred to. 

Second appeal from the decision of the 

District Judge of Moradahad, dated the 16th 

of March, 1909. 

Mr. Olinlam Mujtabay for the Appellant. 
!Mr. Surendronath Seu , for the Respondent. 
Judgrment. —This was a suit for sale 
on a mortgage of the 7th of July 1897 
executed by one Kalian predecessor-in-title 
of the defendants Nos. 1 to 5. Defendant 
No. 6 is a transferee of a portion of the 
mortgaged property defendants Nos. 1, 2 and 
6 appeared and resisted the suit with reference 
to oue-third share in one of two houses on 
the ground that it belonged to one Salim 
who died after Kalian. Tlie Court of 
first instance finding that Salim prede¬ 
ceased Kalian gave the plaintiff a decree 
which was upheld in appeal by the lower ap¬ 
pellate Court. The lower appellate Court 
in its judgment observes: **The only ques* 


tion in ibis appeal is whether one Salim 
died before his brother Kalian, the executant 
of the bond in suit. The learned Munsif 
has found that he died”. At the end of its 
judgement the lower appellate Court says: 
“The learned Munsif was, in my opinion, right 
in believing that in fact be has not been 
heard of as stated by the plaintiff’s witnesses.” 
The defendant has preferred a second appeal 
to this Court and two pitas are taken. The 
first is that the burden of proving that Salim 
predeceased Kalian lay on the plaintiff and 
secondly, that the provisions of section 108 
of the Indian Evidence Act raise a presump¬ 
tion as to the fact of the death only and not 
as to the time of death. In support of the 
pleas taken in appeal, reliance is placed 
upon the following cases: 

(1) Fani Bhushan Banerji v. Surjya 
Kanfa Boy Chnudhuri (1) and special 
stress is laid on the following remarks 
of Geidt, J., who says: “The question 
for which provision is made in that sec¬ 
tion is the question whether a man is alive 
or dead, that is whether he is alive or dead 
when the que.stion is raised, not whether be 
was alive or dead at some antecedent date, 
and the presumption that may, in certain 
circumstances, be raised is a presumption 
that the man is dead when the question is 
raised and not a presumption that lie was 
dead at some antecedent dale. If we were 
to accede to the appellant’s contention, we 
should bo reading section 103 as though it 
ran when the question is whether a man 
was alive or dead on a certain date, and 
it is proved that he had not been lieard of 
for seven years before that date by those 
who would naturally have heard of him if 
he had been alive on that date, the burden 
of proving that he W'as alive on that date 
is shifted to the person who affirms it.” Such 
a construction would be an extension of 
the scope of the section which is not warrant¬ 
ed by its wordings. 

(2) Musammat Fark/ v. Mnsammat Phekia 
(2). The learned Judges observe as 
follows:— [r. Fani Bhushan Banerji v. Snrja 
Kanfa Boy Chnndhari (1), it is expressly 
laid down hy Geidt, J., that tlie presiirnp- 
tiou that arises on a man not having been 
heard of for seven j^ears is a presumption that 


(1) 35 C. 25 ; 5 C. I.. J. C49 ; n C. \V. X. 883. 

(2) 14 C. W. X. 341 ; 37 103: 11 C. L. J. 13S; 5 

InU. C’as. 709. 
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lie is fltftcl at flie lime 'W'licn the Question s 

raised, that is, in tins case at the date of ti e 

suit, and not at some antecedent date, that 
is. at the time of Halkoris death in 1S72. 
The judgment of :Maolean, C. J., seems on 
the fads mentioned in the judgment of 
Geidt, J., to he to llie same effect. A similar 
Tiew' nas expressed by the Burmah Chief 
Court in tlte case of Moolhi Ca^sim v. il/oo//a 
Ahthtl Tiahnn fd) and was accepted by tiie 
T rivy Council. This is not the English 
law as may he seen in the judgment in the 
leading case of ■/» re P,’.c»e’s Trusts (4) and 
the cases tlierein cited and weie the matter 
rfs iutrora, we are not sure iliat we should 
atlrihuie to the words of section lOS the 
effect that is given to them in the cases we 
have mentioned. As it i.= , however, we 
have to hold that (hough a plain¬ 
tiff alleging Mangm’s death in 1809 
would not have ha<l to j^rove it (Ijen, (he 
present plaintiff must piove that he was 
dead thi-ce years later. This state of law 
may give rise to .some liiglily anomalous 
situation as would be (he ca.se, had ^rangru's 
estate lieen administered in 1872. But in 
the present case the plaintiff to make good 
her claim must prove tliat Inn* father was 
entitled to 10 annas of what he purported to 
give her and to do this must e.stahli.sh that 
Mangru dieil before his father which she lias 
failed to do.” , 

Cl) Knrnf/>ni Bhngwnut v, Srinivas Trim- 
I>iik (5). in which Jenkins, C. J., is re- 
liorted to liavc* said: "Wo, therefore, have 
meiely to consider whether the Jiidge was 
bioind as a Juatter of law by anything con¬ 
tained in section 10:> of tlie l^vidence Act. to 
hold tluit 'J'linibak died hoforo Appa. Iri 
our opinion, he clearly was under no such 
obligation. 'I’liat .section according to it.s 
terms dof?s not re(}iiirc that (be Court .should 
hold the pcr.son ilead at the expiration of 
(lie seven years therein indicated, hut merely 
provich'S tliat tin? buialen of pi’oving tliat he 
is alive at (lie time of f he suit is shifted to 
the pei.son who alliians it.” 

Cl) hi rr t^Inurs 'I'nists (4). Reliance 
is placed on the tVillowing passage at 
|iag<‘ 11-7: ”'riM* Rxrln (iiH' Cliamher adopt- 

CO 111 f, w, X. .'ta; an ‘i7:t at p. 17(); 
jaii ; i:> .M, 1 . . 1 . ai 7;7 Rom. L. 2 A. L. J. 

7 nSi aj I. A. 177 . 

f t) :i ( i.. A. laU; a'l L. . 1 . Ch. aiih 22 h. r. ill : 

IS \v. It aoa, 

(:>) h IJoin. I.. it. 22(>. 


[1910 

ed the doctrine of the Court of Qaeen’s 
Bench in these terms (2 M. and W. 914), vie. 
We adopt the doctrine oftheCourt of Queen’s 
Bench that the presumption of law relates 
only to the fact of death, and the time of 
death whenever it is material must be a sub¬ 
ject of distinct proof.’” 

On the authority of the rulings quoted 
above, the learned' Vakil for the appellant 
says that in this case the fact of the death 
of Salim is admitted and the dispute is as 
to whether he died before Lallan or after 
him. This involves the determination of 
the point of time at which Salim died. Under 
these circumstances he says that the burden 
of proof lay on the plaintiff to prove that 
Salim predeceased Kalian. 

The learned Vakil for the respondent, on 
the other hand, submits that if- is unneces¬ 
sary to prove the death of Salim, that it 
is sntlioient to prove th.at he has not been 
heard of for seven years from a particular 
date by those who would have heard of him 
if he had heen alive, that under section 108 
of the Evidence Act he is presumed to be 
dead after the lapse of seven years from 
the date on which he was last heard of and 
that the interpretation put upon that section 
in Fuui Bhttshnn Banerji v, Surja Kant Uoy 
ChnntJhary (1) and the cases which follow it 
is incorrect. He relies upon. 

(n) Best on Evidence, page 310. 

{h) Taylor on Evidence Vol. I, page 
171. 

fi') Phipson on Evidence page, 628. 

GO Wigmore, Vol. II page 3579. 

C^) Doe tieru, Knight v. Neppan Bart (6). 

(f) Bhodos V. Bhodes (7) 

(g) 

(/<) J/ofJ/ri Cassini MooUa Addul Bahim 
(3). 

The English law on tliis subject is very 
clear. Under that Ia>v a per.son, who has not 
heen licar<l of for seven years by those who, 
if he had been alive, would be likely to have 
heard of liini, is pie.sumed to be dead, but 
there is no pre.sumption as to the time dur¬ 
ing the seven years at which be died. (1) 

(0) 5 11. and Ad. 80 ; 2 M. and W. 895. 

(7 ) o il. D. 580: 50 L. .7. Ch. 825; 57 L. T.^52. 

(1) Thus the presumption of death arises 
whenever seven years’ unexplained absence 
i.s proved; but when it is ncce.^eaiy to est¬ 
ablish the death at any picciee peiicd with* 
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To the same effect are the passages from 


Best (2) and Taylor (3). 


in the seven years the question must be 
decided on the evidence adduced in each 
specific case (see pp. 626-27. A person, 

who has not been heard of for seven years by 
those who, if he had been alive, would be 
likely to have heard of him, is presumed to 
be dead, but there is no presumption as to the 
time during the seven years at which he died. 
7?^ Phene s Trusts^ 5 Ch. App. 139; Pe Leuws's 
Trusts, 6 Ch. App. 356; Re Rhodes, 36 Ch. D. 
586; R, V. Lumley, L. R. 1 C. 0. R. 196 and 
see a series of articles on this presumption 
Sol. Jo. Feb. 15,1890, et seq p. 628. 

There is no presumption of law as to the 
continuance of life (ante pp. 89-90). As to 
survivorship, if A is proved to have died in 
a certain year and B to have been last heard 
of more than seven j'ears prior thei’eto, A 
will be presumed to have survived B [hV 
Thompson, 39 Ir. h, T. Jo. 372; Re CaUan, 'uI. 
Phipson on Evidence p. 628. 

(2) The fact of death may, however, be 
proved by presumptive as well as by direct 
evidence. AVlien a person goes abroad, and 
has not been heard of fora long time, the pre¬ 
sumption of the continuance of life ceases 
at the expiration of seven years from the period 
when he was last heard of, though the 
burden of proof that lie was alive at a 
particular time within that period, so as to 
be entitled as legatee to a share of a testator’s 
estate as having survived the testator, lies 
upon those claiming under him, and must 
be proved by affirmative evidence. And the 

sameruleholdsgenerally with respect to persons 

who are absent from their usual places of 
resort, and of whom no account can be given. 
But there is no fixed limit of seven 
years, and the death of a man of seventy- 
three when la.st heard of has, on proof of 
sufficient inriuiines, been acted on three years 
after his disappearance. This is incor¬ 
rectly spoken of in some books as a pre¬ 
sumption of law; but it is in trutli a mixed 

piesumption, said to have been adopted_ 

so far as the seven years’ limit goes—by 
analogy to the statute law on two important 
subjects, the repealed, hut re-enacted 1 Jac. 

the still nnrepealed 18 
am Car. 2, c. 11. s. 2, tlie former of 
winch exempted from the penalties of bigamy 
any person whose husband or wife had re¬ 
mained beyond the seas for seven years to¬ 


gether or had been absent the one from the 
other for seven years together in any parts 
within the King’s dominions, the one of them 
not knowing the other to be living within 
that time; and the latter still enact¬ 
ing that persons for whose lives leases 
for lives shall have been granted, who shall 
remain beyond the seas, or elsewhere absent 
themselves in the realm for more than seven 
years, shall, thereupon, in the absence of proof 
to the contrary, be deemed naturally dead 
with the addition, however, of the curious 
proviso practically nullifying in many cases 
the value of the statute, that if the person 
whose death has been so presumed, “shall 
return again from beyond tlie sea.s, or shall, 

action, be made appear to be 
living” the title i.s then to be revested in the 
lessee. Best on Evidence, Tenth Edition hv 
J AF, Eely pp. 340 341. 

(3) Tlie presumption of life will, howevei*, 
certainly on the one liand, continue for a 
period exceeding half a century, unless proof 
be given either that the party lias not been 
heard of by those persons who would 
naturally havelieard of liirn had hebeen alive, 
or at least that search has been inelfectually 
made to find Idm. On the other hand, if evi¬ 
dence be furnished of a person’s continuous 
unexptainedabsence from home,andof the non¬ 
receipt of intelligenceconcerning him after the 
lapse of seven years, the presumption of 
life ceases, and the burden of proof is devolv¬ 
ed on the party denying the death. Thus 
where a person whose life is insured has not 
been heard of for seven years, those who have 
effected the insurance are, at the end of that 
period, entitled to have it paid. The 
fixing of this arbitrary period of seven 
years is explained by its having been inserted 
111 trie old statutes conceruing* leases for lives 
and since, by analogy been adoptc'd in 
other cases. A period of seven years is 
also recognized in tlie various Acts rcdating (o 
bigamy. Cnder the last named statutes, 
on an indictment, if it appears liiat the 
prisoner and his tii-sfc wife lived apart for 
seven years befoi*e the S(*cond in irriage. mere 
proof tliat the first wife was alive at (he 
latter time will not wari-ant a e m vie! ion. i)iit 
affirmative evidence that the accused was 
aware of this fact must ho given. 
Although, howevei’, a person who has not 
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The law in America is the same ( 4 ). 

For the sake, of easy reference I quote some 
of the authorities referred to in Best and 
other books whicli lay down the law (5). 


been beard of for seven years is pi esuraed to 
be dead, the law raises no presumption as to 
tbe time of bis death, and if any one wbo 
seeks to establish tbe precise period during 
those seven years, at which such person 
died, must do so by actual evidence. 1 aylor 
on Kvidence, Tenth Kdition by Hume 
Williams, K. C., Vo. T. pp. lOT. . . 

u) Same (2) Life and Death. 

It is not possible to say that there is a Beiinine 
presumption of hfe with a uniform appl'oa- 
tioii. The state of the pleadings will show 
whose duty it is to prove life at a certain time; 

and upon his showing life at*''7’ 
the Court will usually leave it to the Jury to 
sLy whether he has proved his case hut may 

sometimes apply a genuine pre.sumption sh t- 

i„g the duty of producing ^7'' 
circumstances of the particular case But 
there is a genuine presumption of long 
standing and of universal acceptance to aid 
proof of Act/-, n is generally said to .arise 
from the fact of the persons continuoiis 
absence from home for seven years, unlieard 

ol by the persons who would 

received news from the ahsentee. T c 
phrasings dilfer. however, sometinies the 
absence is stated to he from the jc.i isdiction, 
sonietinus the element of non-ieceipt of news 
is not noticed; moreover, the practice is 
liot unifo.min detining the pre.ase point, 
or conibination of facts, at which the huidtn 
of producing evidence shifts to the opponen . 

Hut the general presumption is unqueslioncd. 

■Wiemme on Kviilence, \ ok U , s. io.Si. 

(.a) As to the period when the hrothcr 
migd.t he supposed to have died, accoiding 
(" the .Statute 19 Car. 2 c. ti with respect to 
leases dependent i.ii lives, and also 

1o llio bigiuny (1 •• ■ 

:,,e presumption o.U,c dn.ition of J,fe.^w^ 

respeet to ..piration of seven 

‘■'■V";.":'; in wlm. they were last 
Jeaisfroni . e time „,e 

,’f’.,ii other evidence to .show that 
|„en<a. oi a 1 ot ho 

f'iir gTon'n'l for (be jury to presume that be 

w'lsdeadat the end of seven years from the 


It remains to be seen if the law of British 
India as to the presumption of death is 

time when he went to sea on liis second 
voyage, which seems to be the last account 
of him. That was about the years 1778, 
which would carry his death to about 1785. 
(85) Easts Report Volume VI 1805. 

A Testator, by his will dated in 1828, 
bequeathed a fifth of his I’esidue to W. R. E. 
R. and J. R. and all other children of 
J. R. the elder, and the issue of such of his 
children as should have departed this life, 
such issue to take such portion of the fifth 
as their parents would have taken if living. 
The testator died in 1829. J. R. the elder 
had two children besides those named 
in tbe AVilk One of them, N. R. went 
abroad in 1809 and had not been heard 
of since 1815. Both before and after the 
testator’s death endeavours were made, by 
inquiries and advertisements, to ascertain 
wbether N. R. were living or dead, but 
without success:—Held, that he must be pre¬ 
sumed to have died before the date of the 
Will but nevertheless that his children were 
entitled to the share which he would have 
taken if he had survived the testator. Jiust 
V. liahor, Simon’s Reports. Vok Vlll 

(18:10-1887) page 443. 

Still it is necessary to determine the first 
and principal point in the case, because if 
the learned Judge’s direction was also wrong 
as to that the lessor of tl»e plaintiff would be 
entitled to retain the verdict, although he 
o\)tained it on another ground. Tlie Court is, 
llierefore. called on to review the decision of 
the Court of King’s Bench in Doe v. Nepean. 
The doctrine there laid down is that where 
a person goe.s broad, and i.s not heard of for 
seven years, the law presumes the fact that 
such person is dead, hut not that he died at 
iiie beginning or the end of any particular 
period during those seven year.s, tliat if it be 
important to any one to establish the precise 
time of such person’s death, he must do so by 
pvidenco of some sort, to be laid before the 
jury for that purpose, beyond the mere lapse 
of seven years since such person was last 
beard of. Afttm fully con.sidering the argu¬ 
ment at the bar, we are all of opinion ihat 
the doctrine so laid down is coi-rect. It is 
conformable to the provisions of the Statute 
of James I, relating to bigamy, more partica- 
lurly to the Statute 19 Car. 2 c. 6 r’elating to 
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identical with or diffierent from the Eng¬ 
lish law. Section lOS of the Indian 


this very matter, the words of which dis¬ 
tinctly point oat, the presumption of the fact 
of death, but not at the time. It is conform¬ 
able also to decisions on questions of bigamy 
and on policies of insurance, and it is 
supported and confirmed by the case of Rex 
V. Inkabilants of Rarborne, It is true, the 
law presumes that a person shewn to be ali^e 
at a given time remains alive until the con¬ 
trary be shewn for which reason the onus of 
shewing the death of Matthev Knight lay in 
this case on the lessor of the plaintiff. He 
has shewn the death by proving the absence 
of Matthew Knight and his not having been 
heard of for seven years, whence arises, at 
the end of those seven years, another pre¬ 
sumption of law, namely that he is not then 
alive, but the onus is also cast on the lessor 
of the plaintiff of shewing that he has com¬ 
menced his action within twenty years after 
his right of entry accrued, that is after the 
actual death of Mattliew Knight. Now 
when nothing is heard of a person for seven 
years, it is obviously a matter of complete 
uncertainty at what point ot time in those 
seven years he died, of all the points of time, 
the last day is the most improbable, and most 
inconsistent with the ground of presuming 
the fact of death. That presumption arises 
from the great lapse of time since the party 
has been heard of because it is considered ex¬ 
traordinary if he was alive that he should 
not be heard of. In other words it is 
presumed that his not being lieard of has 
been occasioned by his death which presump¬ 
tion arises from the considerable time that 
has elapsed. If you assume that lie was 
alive on the last day but one of the seven 
years, then there is nothing extraordinary in 
his not having been heard of on the last day, 
and the previous extraordinary lapse of time 
during which he was not heard of, has become 
immaterial by reason of the assumption that 
he was living so lately. The presumption 
of the fact of death seems, therefore, to lead 
to the conclusion that tlie death took place 
some considerable time before the expiration 
of the seven years. 

It is true, the doctrine will often practical¬ 
ly limit the time for bringing the action 


Evidence Act enacts that law in the fol¬ 
lowing terms:—“Provided that when the 


of ejectment in such cases, and circumstances 
may be supposed, as of a lease for seven years 
commencing on the death of A or of a pro- 
missory-note payable two months after A’s 
death, and many other cases which might be 
put, in which it would be difficult to carry 
into effect certain contracts or to have 
remedies for the breach of them; if the 
parties interested, instead of making enquiry 
respecting the person on whose life so much 
depended, chose to wait for the legal presump¬ 
tion such inconveniences may, no doubt, arise, 
but they do not warrant us in laying down a 
rule that the party shall be presumed to 
have died on the last day of the seven years, 
which would manifestly be contrary to the 
fact in almost all instances. No such rule is 
enacted by the statute nor is any (one) 
authority adduced in which any such rule has 
been laid down. It is not necessary to make 
any election between the beginning of seven 
years and the end of them, and the period to 
which the death should be referred, as seems 
at one time to have been assumed. AVe adopt 
the doctrine of the Court of King’s Bench, 
that the presumption of law relates only to 
the fact of death and that the time of death 
whenever it is material must be a subject of 
distinct proof. Meeson and Welsby’s Reports 
Volume 11 (18:i6-37) pages 9, 12, 13, 14. 

In tliis c.ase Elizabeth How died on the 20th 
February 1857, leaving a Will bearing date 

the 25tli of January in the same year. It 

appeared that her husband left England for 

the United^ States, Nortli America, in 
February 1850 lie was known to have arrived 
at New York on the Gth of April, following 
to have quitted the ship on the 8ch of 
April and to have gone by steam boat to Al- 
bany in the State of New York on tlie 9th ot 
April, since which time nothing had been 
heard of liiin. His wife had caused enquiries 
to be made for him in the United States in 
Australia, at the Cape of (lood Hope, and 
chsewhere, and liad caused ailvei’tisements 
for liim to be inserted in the Albany VJrcniug 
Journal and the Xm- York /feral in the 
year 1850. Since Mr.s. How’s deafii Ceorge 
Barter, the executor named in h.er IVill, ],ad 
continued these enquiries and had advertised 
for liim in a Melborne paper but witlioiit 
hearing any tidings of him. Application for 
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question is whether a mnn is alive or dead, 
and it is proved that he has not been heard 

probate had been delayed till the present 
date, because the disposition of the property 
ill the Will was made contingentiu the follow¬ 
ing words **if my husband Edmund How 
does not return in 12 months after my 
decease’ 

On an afTidavit of I^Ir. Barter to the above 
facts. 

Dr. Deane Q. C., moved the Court to 
decree probate to the executor of the Will of 
Elizabeth How, ns having died a w'idow. He 
submitted that, the lapse of seven years since 
Edmund How had been beard of would 
warrant the Court in gianting probate in 
that form. 

Sir C. Cresswell. I Uiink yon are entitled 
to have your motion granted. Seven years 
have fully elapsed siiu-e the husband was 
heard of which is a fair ground for presuming 
that a person is dead, hut not for presuming 
that he died at the beginning or at the end of 
seven years (o). Here there is ground for 
supposing that this person died some time 
ago. If lie had remained in Albany, he would 
probably have been known there but not hav¬ 
ing been known it is probable that be died 
very soon after his arrival there. You may 
fairly assume that he was dead beforethe date 
of his wife’s death. Swabcy and Tristram’s 
Jleport Volume I 1J^5S-1SG0 page 53-04. 

If a per.'^on has not been heard of for seven 
years, tliere is a presumption of law that ho 
is dead.but at what particular time within that 
pci iod lie died is not a matter of presumption, 
hut of evidence and the onus of proving that 
tlie deatli took place at any particular time 
within the seven years lies upon the person 
who claims a right to the establishment of 
which tliat fact is essential. There i.s no 
presumption of law in fav^our of the con¬ 
tinuance of life, tliough an inference of fact 
may legitimately be di’awn that a pcT’soii 
alive and iiihealtli on a certain day was alive 
a sliort time afterwards, 

A testator (lied on the 5tli of January IStU 
having l(eqaeathed bis residuary estate equal¬ 
ly between his nephews and nip(?e.s. One of 
liis nephews N was born in I.ad gone 

to Ainetica in 1853. had frequently written 
home till August 1858, when he wrote from on 
bfmrd an American ship of war hut from that 
time no letter had beep received from him, 

/ k' -*• '• 

N.. 


of for seven years by those irho would 
naturally have heard of him if he had been 

and nothing was afterwards heard about him; 
except that be was entered in the books of 
the American Navy as having deserted on 

the 16th of June, 1360, while on leave. 

Held (reversing the decision of James, V* 
C.) that his personal representative had nob 
established a title to any share of the 
testator’s estate, and that it must be divided 
among the nepliew.s and niece.s who were prov¬ 
ed to have survived the testator. Law Reports 
Equity Series Volume V (1369*70.) Page 
139. 

Where a legatee has not been heard of for 
seven years, bis death will be presumed; and 
the onus of proving that he survives the 
testator lies upon those who claim under 
him. In the absence of such proof the legacy 
will be paid to the residuary legatee or the 
next-of-kin of the testator, as the case may 
be. 

Johan Lewes, by his Will, gave pecuniary 
legacies to his son Thomas Lewes, and gave 
the residue of his estate to Lieut.-Colonel J. 
Lewes. Johan Lewes died on the 20th of 
February 1360-Thomas! Lewes left England 
in 1353, and went to Australia, whence he 
wrote a letter, dated the 3rd of January 1359 
since which nothing had been heard of liim. 
The legacies were paid into Court, and the 
residuary legatee petitioned for payment on 
the ground that, in the ab.sence of proof that 
the legatee survived the testator, the 
legacy must he taken to have lapsed. 
The VieC'CliAnccllor Malius made an order 
for payment accordingly, considering himself 
bound by In rc Phene's Tni/ifs. The case 
is reported where the facts are more fully 
stated. 

The next-of-kin of Thomas Lewes, one of 
w hom had been appointed to represent him, 
appealed. 

Mr. Hardy, Q.C., and Mr. Bevir, for the 
appellants:—We are prepared to dispute (n 
ee PliPiies Ti-nsts if necessary, but there 
is a maferial difference betw*een the cases, 
for ii; this case the pre.suniption i.s that the 
legatee survived, and it is for the residuary 
legatee to prove the contrary. The claimant 
is only a residuary legatee who takes 
under the Will, and has no better title 
than the pecuniary legatee. In He Greens 
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alive, the burden of proving that he is alive 
is shifted to the person who affirms it. ” 

The p!aiu meaning of the section is that 
when the question is whether a man is alive 
or dead at a particular time and it is proved 
that he was not heard of for seven years 
preceding that time by those who would 
naturally have heard of him if he had been 
alive, the burden of proving that he is alive 
at that particular time is shifted to tlie person 
who affirms that he is alive. The interpreta¬ 
tion put upon it Surjd 


Setllcment shews that at the end of seven 
years there is a presumption of death, but 
there is no presumption of the precise period: 
J)oe V. 1^'ep^an, Certainly none that the 
legatee died the dny after he was last heard 
of. Jloreover, in this case the residuary 
legatee has applied for the money, and has 
to prove his case. 


Mr. Glasse, Q.C , and Mr. llagshawe, foi 
the respondent, were not called upon. 

Sir W.M. James, Ij.J. :— 

1 liis case is entirely covered hy In jc 
J hi'ue s Irusts, Tlie Vice-Chancellor say;; 
that he is bound by the rule in that case, 
that a legatee must establish his title 

by affirmative proof. The rule of law laid 
down in Doe v. Nepean (11) that where any 
person has to prove the fact of death, he 
proves lb by presumption of law from the 
lapse of time, but when he has to prove tlie 
time of death, he must prove it affirmatively, 
for there is no presumption that the death 
took place at any time in that seven years. 
If any thing is to lie presumed it would be 
according to Doe v. Nepean {.1)^ that the 
death took place on the first day of the seven 
yeans.^ Death is presumed from the person 
not being lieardof for seven years, and whoever 
has to make out the case of death at any 
particular time must prove it hy affirmative 
evidence, and tliose who claim under a person 
who IS said to liave survived a parti¬ 
cular period mu.st prove tlie fact. Here 
the onus of proof is on those who claim under 
the legatee, and tliey have not succeeded. It 
IS impossible to suggest any principle of com- 
mon law or common sen.se by which it can 
make any difference whether the re.siduary 

legateeoi-the Tiext-of-kin are the claimant.-. 

bir G.Mellish, L. J. 

I am of the same opinion. U at the end of 
BQveu years a preson has not been heard of, 



Kant Roy Galiudhitn (1) is that the question 
for which provision is made in that section is 
the question whether a man is alive or dead, 
that i.«, whether he is alive or dead when 
the question is raised, not whether he was 
alive or dead at some antecedent date, and 
the presumption that may, in certain 
circumstances, he raised is a presumption that 
the man is dead when the question is raised 
and not a presumption that he was dead 
at some antecedent date. The time ‘’when 
the question is raised “ has been taken in 

the presumption is that he is dead but there 
is no presumption as to when, during the 
seven years, he died. The person upon whom 
it rests to prove the affirmative, either that 
the legatee was alive or that he was dead at a 
particular period, must establish the propo.si- 
tion by distinct evidence, and not by showing 
merely that he was alive at the h?ginning of 
the period. I do nottliink it signifies whether 
the petition is pre.sented by the residuary 
legatee or hy the representatives of the 
particular legatee. It would he absurd to 
make the determination of the question de¬ 
pend upon that, as tlie executor might then 
have to keep legacy for ever. 'J'he question 
13 upon whom the oiuis really lies. The re¬ 
presentative of the legatee have to make out 
that the legatee was alive at the death of the 
testator, for the residuary, legatee can say 
that he is entitled to everything except what 
i.s proved not to come to him. The rule is 
now clearly established on a right basis, and 
the appeal must he dismissed with co.st.s. Law 

Reports Equity Serie.s* Vol. Vf, (IS70-71) 
pp. 357, 358. 

In September 1892, P. who was then 
twenty.four years of ago, disappeared, and 
he had never since been heard of. Under 
his father's Will he was entitled to a share 
of the residuary estate in the event of his 
surviving the testator*. Tlie t.-stator died 
in June, 1893. Upon a summons taken out 
hy the Irusteesin 19C0 to have it deterrairied 
how P's shar-e ouglit to heldealt with: — Held, 
that P. must he pre.sumed to ho dead, and, 
in the ah.sence of proof tliat ho had survived 
the testator, tlie Court, witlioiit making any 
declaration as to tlio date of Ik’s death, gave 
the trustees liberty to distrilmte his share on 
the footing that lie had proileceaseLl (lie 

testatoi\ Law Keports Ch \}. Vul. I. 1902 
page 723. ’ 
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Mnssaviat KarkC v. Musnmmat Pkikia (*2) 
to TTiean * the date of the suit ” 

The above interpretation with due respect 
is not sound. According to that interpretation 
an absentee is not pi csumed to be dead at the 
Oid of seven tjears froni the date on which he teas 
last heard r»/, but is pre.sumed to be dead 
when tlie question is raised, i. c., the date of 
the institution of the suit after seven years. 
This view is a unique departure in the law 
of presumption without any principle to 
support it. One of the .strange results that 
follow is that if a suit is brought immediately 
after seven year.s, the absentee may be pre¬ 
sumed to be dead on the lapse of seven 
years, but if the institution of the suit is put 
off for two, five, seven or nine years, tlie pre¬ 
sumption of the death of the absentee is also 
put off for a corresponding number of years. 
The difficulty is noticed in Mn.-yamniat Narkds 
case (2). 

Another result is that a remainder man 
is not entitled to his estate at the end of 
seven years from the date on which the life- 
tenant is last heard of but on the institution 
of a suit after seven years, A third result 
is tliat limitation in i-ases of transfer by a 
Hindu widow unheard of for seven years 
runs f[om the date, on wliich the reversioner 
brings his action against the transferee after 
the seven yeais and not from the date on 
which those years end. A fourth result is 
tliat in a case by a Muhammadan for his 
sliare in the assets of an alrsentee, tlie succes¬ 
sion opens oul not at the end of seven years 
from tlie date on whieli he was last heard of 
])at <m the date of the suit, lii short j-ights 
and liabililie.s whicli accrue on the death of a 
pei*soii are not to accrue in case of his con¬ 
tinuous absence on the expiration of seven 
years from the date on which he was last 
lieai'd of, hut to acciaie on the date of the 
suit ill respect of lho.se rights and liabilities 
after the .seven year.s. 


The view taken by Geidi, J.. is based on I lie 
use of the present indetinite tmise in <^eetioii 
lOS of the Indian l^videncc Act. But every 
student of the Kngli.sh language is familiar 
witli tlie l'a(;t that the use of the present 
imlelinite is not limite.l to denote what is 
present. It also (huiotes what is always arul 
necessarily true irrespective of any time. 
“Man is mortal.'' “Gold is heavier than 
silver-.” “ Two and two make four-,” ' Things, 
which are ciiual to the baiue thing, aio equal 


to ooe another.*’ and Evaporation reduces 
temperature” are examples. It is tlie pecu¬ 
liarity of the English language which neces¬ 
sitates the use of the present indefinite in 
affirming the permanent attributes and 
necessary connections. Logically speaking, 
the notion of time, present, past or future, 
forms no component element of such proposi¬ 
tions. They are expressed in Arabic without 
any verb. Legal com.nands when expressed 
in the form of propositions are analogous to 
propositions w’hich denote necessary connec¬ 
tions and hence the present indefinite is the 
form employed but the relation expressed is 
as true of the past and of the future as of 
the pre.sent. 

Further, other considerations go against 
that view. Tliere is no connection bet¬ 
ween the date of the suit and the date on 
wliich the question arise.i. If B institutes 
a suit on the 1st of January 1910 and alleges 
in his plaint that C w'as last bear’d of on the 
l.>t of Januai’y 1900 and that he must be 
presumed to be dead before the 2nd January 
1908. The defendant denies the allega¬ 
tion. Tire issue in such a case w’ill be:—Is 
or is not C to be pi'esumed to have died 
before the 2iul of January 1908? It is thus 
clear that the question arises with reference 
to the 2nd of January 1908 and not with 
reference to the date of the suit. 

Section lOo of the Indian Evidence 
Act runs as follows:— “ When a per.soii is 
accused of any olTeiice, the burden of prov¬ 
ing the existence of any circumstances 
bringing the case under any of tlie General 

Exceptions . is upon him 

and the Court shall presume the absence 
of such circumstances,” 

Now suppose that a man is accused on the 
15th of ^lai’ch 1910 of the commission of 
a crime on the lotliof April 1890. The 
qucstiim whether he is entitled to the bene¬ 
fit of any' of the General Exceptions would, 
owing to the use of the present tense, 
according to tho view taken by the learned 
Judges of tho Calcutta High Court, be on 
tlie 15th of March 1910. Tire accused person 
could not, therefoi’e, prove that on the date of 
the alleged cr’ime, i. e., the 15th Api’il 1910, 
he was entitled to the benefit of any of the 
General Exceptions. Such an interpretation 
of sectiDti 105 could hardly be defended. 
If time were essential in .'•uch propositions, one 
might say that tho sections, which enact that 
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the Court shall presume, debar the Court 
from presuming in the present time. Sec¬ 
tions 106,109,110, 111 and 114 of the Indian 
Evidence Act are couched in the present in¬ 
definite tense and it seems unreasonable 
to hold that the presumptions sanctioned 
by those sections are limited to the present 
t. e., the time at which the question is raised 
or the time at w'hich the suit is instituted. 
It is contended by the learned Vakil for the 
appellant that as the parties are agreed as 
to the fact of death and are disagreed as 
to the date of death section 103 has no ap¬ 
plication. That section as I have stated 
raises the presumption of death at the end 
of a continued absence of seven years and 
the party on whom the burden of proving 
the life of the absentee lies cannot get rid of 
that burden by admitting the absentee’s 
death at some subsequent time. 

For the above reasons, I hold that the 
view taken by the lower appellate ' Court 
is right and dismiss the appeal wilh costs. 

Appeal dismissed. 


IVIADRAS HIGH COURT. 
Criminal Revision Case No. 307 of 1909. 
(Criminal Revision Petition No. 215 

OF 1909.) 

September 16, 1910. 

Fresenf: — Sir Arnold White, Kt., Chief 

Justice. 

VEYYA MANIKIYAM and others— 

Petitioners 

versus 

V. VENICAIYA AND OTHERS— R R.SROXDENTS. 

Criminal Procedure Code (.-Ir/ V o/1S9S), 140— 

Enquiri/ ns fo possession—Conjlictiiuj claims based on 
d{_0erent fifles—Refusal of Stagistrafe to decide as to 
■ 2 >ossessi* n — Jurisdiction. 

Where in an eiifi’jiry as to possession, the parties 
pat in claims ba.sed on different titles, one claiming 
under a Will, another under a partition, settlement 
and Will atul the Magistrate, holding that ho was 
nnahlo to decide as to the fpiestioii of posses.sion, 
ordered that the pro})erty do remain unclcr Cotirt 
attachment till thepartios had settled their differences 
in a Civil Court: 

Held, that the Magistrate acted witliout jurisdiction 

and should have decided on the (picstiou of possession 

I^eelammeyam Pilhnj v. ilnrngapiyu Mudelof, 2 Weir. 
110, referred to. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 

Court to revise the judgment of the Deputy 
Magistrate, Ellore Division, of 15th January 
1909, in Miscellaneoua Case No. 17 of 1908. 


Facts of the case are sufficiently 
clear from the following order of the Magis¬ 
trate. 

This is a dispute under section 145 
Criminal Procedure Code for the possession of 
certain lands belonging to one Vezzu Ratnam 
who died in March 1908.” 

“The chief petitioner is the 2nd wife ol 
Ratnam, the chief counter-petitioner is his 
son by his 1st wife. The petitioner says that 
the Counter-petitioner and her husband 
divided the ancestral property some years be¬ 
fore. There is no partition deed. Then in 
1907, the deceased Ratnam executed a deed of 
settlement in favour of the petitionez’. The 
counter-petitioner protested to the Sub-Re¬ 
gistrar against its registration but iinsnccess- 
fully. Then there is the Will said to have 
been executed by Ratnam shortly before 
his death, which the counter-petitioner ques¬ 
tions. 


“It is evident from all tliis that the dis¬ 
pute is one of succession to the estate of the 
deceased and involves the decision of the ex¬ 
act value to be attached to the settlement deed 
and the Will not to mention the alleged parti¬ 
tion. T am unable to decide this, nor is 
this the proper Court for such a decision. 

The dispute is admittedly as regards the 
following lands 

* # # 

“As I am unable to decide the possession 
of these lands and I am satisfied there is 
likelihood of a breach of the peace in regard 
to these land.s, I direct their attachment 
until a competent Civil Court has determined 
the rights of the parties thereto, or the per¬ 
son entitled to po.ssession thereof. 

“The Tahsildar of Ellore will be appointed 
Receiver of these lands.” 

Orel©!*. —I tliiiik it is clear it cannot be 
said in this case that the Magistrate was un¬ 
able to satisfy himself on the question of pos¬ 
session within the meaning of section 146 of 
the Code and Jiat the order was consequently 
made without jurisdiction. See Xeelamvieuum 
Fillatj V. Mugappa Mudelc}/ (1). 


Tlie order must 
(1) 2 Weir. 110. 


be set aside. 

Order sc/ aside. 
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MADRAS HIGH COURT. 

Second Civil Appeal Xo. 823 of 1909. 
September 20, 1910. 

'Presenf: —Mr. Justice Jlunro and Mr. Justice 

Saiikaran Nair. 

MARALINGA PATHAX— Appellant 

versus 

TIRUMALAl PI IjTjAI—Respondent. 

Ctcil Proc€itin-c Coih- tArf V rj 1908i, (>. 17/, li. 7— 
Sft it for cuiiccilutKfU of ,< l/ij I'ciidor (inti for 

recovery of proi)crtic.<-~J)erree for unpaid purchase 
money — Jiiristiicfio)i. 

In a suit for tlio caucellaHon of a sjilealof d and for 
recovery of properties comprised in the sale on the 
ground of failure of consi<leration. the Court is 
justitied, on the principle of Order VII, Uiile 7 of the 
Civil Procedure Code (.\ct V of 190S), in jfivinj' the 
}»l:iintiff vendor a decree for the amount of the pur¬ 
chase mojiey that, it linds, >vasnot paid to him. 

Second appeal iiff.ainst the decree of the 
District Court of South Arcot, in A. S. No. 1(30 
of 1908, presented against tlie decree of tlie 
District MunsiP of Vridachalam, in O. S. 

No. 123 of 1907. 

Facts of tiie CISC are fully set 

forth in the following judgment of the Dis¬ 
trict Judge:—- 

This is an appeal hy tlie defendant iii 

0. S. No. 121 of 1907 on the Hie of tlie 
District Munsif of V'ridachalam. 'I'he suit 
was for a declaration that the sale-deed, 
dated Itli (Jetober IbOli (Pxliibit I), executed 
by plaintilT in favour of defendant Is void for 
want of consideration, to cancel the .sale-deed 
and to lecover po.ssession of the properties 
referred to in tlie sale-deed together with 
Kubsefiuent mesne prolits. 'I’he District 
]^Iunsif found thut R.s. 200 a portion of the 
purchase money had not been paid and gave 
plaintifl’ a decree for tbi.s amount. 

2. It is contended that the .suit being one 
to cancel the sale deetl the Di.strict Munsif 
had no riglit to give plaintill' a decree f«>r 
money. The general rule is that the plaintiif 
is not entitled to relief not founded on the 
pleatliiig.s; hut as observed in v.Sn'inul 

(1) ‘Where on tlie pleatling, the issue and tlie 
eviilence, tlie relief i.s clear, the general 
rule does not apply In the present 
case it wasclear from the plaint that the.sale- 
<leed was supporte<l liy consideration for 
plaintill' admitted that he liad received apio- 
mis.sory-imte for Ks. 120 in part payment, 
consmiueidly plaintilT was not entitled to ask 
fur tlie cancellation of the sale-deed, and the 
jdaintilV should have been told so at once 

(^ 1 ; (j Bom. L. R. 268 at p. 290. 


Oa the plaint allegations that relief that 
plaintiff was entitled to, was the recovery 
of the balance of unpaid purchase money. 
The fact that plaintiff asked for a relief to 
which he is not entitled is no reason why he 
should not get the relief to which he is 
entitled. He prayed for such other relief as 
tlie Court may think fit and, therefore, the 
Court was justified in granting him the relief 
to which he was entitled in the case of 
Yelumalai Cke/fi v. Srinivasa Ohetti (2) 
and Innynt Singh v. fzzat’Un-nissa Begam (3) 

3. Defendant’s pleader relying on the case 
of Neehilcandknn Kamndiipad v. Anontha- 
krtshna Iyer (4), contends that plaintff is not 
entitled to a decree for money as plaintiff 
has not paid Court-fee on the claim for 
money. Now section 17 of the Court Fees 
Act refers to a suit that embraces two or 
more distinct subjects. The present suit 
does not embrace two or more distinct sub¬ 
jects. The cause of action is the non-pay¬ 
ment of a portion of the purchase money. 
In the case of 2\cvlakand!iaH Namndripad v. 
Ananthnkrishna Iyer (-Dit was ob.served: *'lt 
may brf that where relief.s are claimed in the 
alternative with reference to the same cau.se 
of action section 17 would not govern the 
case.” I am unable to accept the conten- 
tiim on behalf of the defendant. I find 
that tlie Di.strict Munsif was justified in 
giving plaintiff a decree for money. 

4. The ne.xt point for deteriiiination is 
whetlier defendant failed to pay Rs. 200 to 
plaintiff on the date of Exhibit I. It is 
clear, in iny opinion, from tbe evidence of 
plaintiff's witnesses that defendant did not pay 
Us. 200 to plaintiff' on 4th October 1906, I 
agree witii the District ^luusif that the 
evidence of plaintiff’s witness No. 3 is very 
satisfactory. I find that the defendant failed 
to pay R.s. 200 to plaintiff and dismiss this 
appeal witli costs. 

Judgrment.— We think the principle 
of Order VlI, Rule 7 ofthe Code of Civil Pro¬ 
cedure, justifies the grant of the decree for 
money. 

The second appeal is dismissed with costa. 

Appeal dismissed, 

('*) 29 M. 291. 

(:t) 27 A. 97 (r. \i.) 

(-1) ’M) M. «l: 19 .M. 1.. J. MJ2j 1 il. h. T. 420. 
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SADHU CHARAN V. SAEBAMANOALA DASI. 

CALCUTTA HIGH COURT. 

Second Civil Appeal Ho. 107 op 19C9. 

September 5, 1910. 

Present'. —Mr. Justice Richardson. 

SADHU CHARAH PAL— Dependant Ho. 1 

—Appellant 
versus 

SARBAMAHGALA DASI— Plaintiff- 

Respondent. 

Injunction^ suitfo)—Restraining defendant, a.s under- 
raiyat, from htiilding pucca house—Permanent 
lease granted htj vaiysit to undcr-vniynt—Lease rcgi.sfer- 
ed, rights of undcr-raivat under—Bengal Tenancy Act 
(Vni of 1885;, .s>'. 49, 85, lOOr?. (r). 

The tlofendaut’-, an umlor*rrt<//rtf of tlic plaintiff, 
was in occupation of hasiee land under a written 
lease granted by the plaintiff and purporting to 
be of a permanent character. The lease had been 
admitted to registr.ation notwithstanding the provi¬ 
sions contained in clause (2) of section 85 of the Ben¬ 
gal Tenancy Act. 

The plaintiff sued for a perpetual injunction re¬ 
straining the defendant from buihling a imrca l;fmseou 
the land and for an order for tlio demolition of a 
''pucca plinth said to have been already built: 

Held, that tlic plaintiff was not entitled to oiilier of 
the reliefs prayed for, an<l that the fact that the lease 
would constitute a protected interest at a sale of the 
holding for arrears of rent, was no reason why the de- 
fondant shoultl be deprived of tlie right to build if ho 
lias that right under Ids lease. 

Semhie, The lo.iso would be void ami the defendant 
liable to bo ejected under clause (e) of section 49, after 
due notice to fpiit, as an un<ler-jv</_ 7 '(t holding other¬ 
wise than under a written lease. 

Appeal from the decree of the Sub-Judge of 
Paridpur,datedSepte'iib9P l-t,190S, modifying 
that of the Piisfc Munsif of Chikandi, dated 
June 11, 1908. 

Baba Dwirka Nath for the Appel¬ 

lant. 

Babu Baiknntha Nath Das’, for the Re- 
.spondents. 

Judg-ment. —It is clear from the 
judgments of the Courts below that this 
suit must be dealt with on the footing that 
the plaintiff is a ryot and the defendant Ho. 1 
an n'ldep-r/y.'*/. The defendant Ho. 1 is in 
occupation of land, forming part of the 

plaintiff’s holding, under a written lea.so 
granted by the plaintiff and purporting to be 
of a permanent character. The lease has 
been admitted to registration notwithstanding 
the provision contained in clause (2) of sec¬ 
tion 85 of the Bengal Tenancy Act. 

In these circumstance.s, the plaintiff sues 
for a perpetual injunefion restraining the 
defendant Ho. 1 from building a p\icra house 
on the land and also for an order for the 
demolition of apncca plinth said to have been 


already built. The trial Court gave the 
plaintiff a decree which the lower appellate 
Court has confirmed so far as the prayer 
for an injunction is conceimed. As regard.s 
the prayer for the demolition of the 
plinth, the learned Subordinate Judge has 
dismissed the suit. From bis decree the 
defendant Ho. 1 appeals so far as he is ad¬ 
versely affected therehi'. 

I fail to see why the plaintiff is entitled 
to either of the reliefs for which she seeks 
or why the defendant Ho. 1 should not build 
at his own ri.sk a pucca dwelling house on 
the hasfee land of which he is in occupation. 
The Subordinate Judge argues that if an 
under-ryoi is permitted so to build, he will 
obtain a pi'ofcecred interest under clause (c) 
of section 160 of tlie Bengal Tenancy Act 
to the prejudice of the rights of the ryot's 
landlord. But this argument seems to me 
fallacious. The clause referred to cannot be 
.so construed as to give the tenant a larger 
interest than his own lease gives him. It 
has been held in a series of cases that a lease 
registered in contravention of the express 
provision in clause (lM of section 85 is void 
and must be dealt with as non-existing : see 
Srikanta MonJal v. Saroda (1) ; Faiel v. 
Kenimnddi (2); Ihxmrjuti v. Shya.no (3) ; 
Moheudr .1 V. Parbutfy (4) ; Basaratulla v. 
Kasn-unues.sx (5). But even if such a lease 
as we have here is not void for all purposes, 
the question whether it could bo annnlled 
by a purchaser of tlie holding at a sale in 
execution of a decree for arrear.s of rent in 
irrelevant in tlie present case. The power 
to annul is bestowed on the purchaser for 
the benefit of the landlord but neither the 
power nor its limitations affect the rights 
which the landlord possesses under other pro¬ 
visions of the law. No doubt, it is laid dows 
that the purchaser takes subject to ‘protected 
interest’. But that means no more tliau tliis, 
that at a sale for arrears of i-ent, he would take 
subject to those interests so far as tliey are 
otherwise valid as against him, and tlie fact 
that he would so take, cannot prevent the ryot's 
landlord from asserting at the proper time 
and by appropriate proceedings siicli inde- 
pendent rights as lie may p: ssess in regar-d 
to siicli inteiests. In other woi-ds. tliepi-o- 
visions relating (o tlie atimUment of encum- 

(1) 2i; c. 41 *). <2) «> c. \v. x. <)n;. 

(U) 0 C. \V. X. 9!H. ( 1 ) s C'. W. X. 

(.5) 11 C. W. X. V.HL 
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nranccs give an advantage to the landlord 
and the purchaser in respect of iricumbrances 
hut neither enlarge the rights of the holder 
of a protected interest nor detract from the 
specific riglits whicli other provisions of the 
law confer upon the landlord of zem/)i'hii\ 
The fact, therefore, (if it he a fact), tliat the 
lease here would constitute a protected 
interest at a sale of the holding for arrears 
of rent, is no i*eoson why the defendant 
ISo. 1 sliould On tliat account he depi’ived of 
the right to huild if he lias tliat right under 
his lease. 

For the reasons indicated I think (hat the 
learned Suboi’dinato Juilge is mistaken. 
As 1 have said 1 cannot see wliy the de¬ 
fendant No. 1 .sliould not. l)iiild a pnern house 
if lie so pleases. Ihit f repeat that if he 
huilds, he must build at liis own I’i.sk, subject, 
that i.s, to the provisions of (be statutory law 
as interpreted by (lie (’ourts. 

Tlio real issue lietween tlio parties is 
not wliether tiie plaintilT is or is not en¬ 
titled to an injunction but whether or not 
tlie (lefeiulant No, 1 is entitled as again.st 
tlie plaintiiT to treat the lease according to its 
purport, as a permanent lease. 

Tlio ilefendaip Xi). 1 is not afraid of the 
rights of the plaintitT's landlord: he says that 
he has himself acquired tliose lights; wliat 
he really wants to kno\v is whether as hc- 
tween himself and tlie plaintiff he can .safely 
build.' Ibit the suit was hrought hy the plaiii- 
tilTand. .Ntrict ly speaking, it is not. properly 
fi-amed for the ihUcrminafion of that ques- 
fion. I'lio nature of the ilefendant. No. I's 
interest under the lease has, however, 
formed the suhji.-et of controversy and argu¬ 
ment Ihrongliout t he proeeedi ngs a ml 1 may 
s:iy a few words in leferonce to this aspect 
(d tlie case. 

In tlie first placi*. I c.Jiieiir with the lower 
Courts that the facts as they :»re found to 
l.e and lliu plain tei-ins of tlie lease atfot<I no 
for.nlation for raiding an e.sltippol against 
the plaintiff sons to priadiide liei* from as- 
sr-rling that, he is a rz/o/. Tlie leasi? <le- 
.sci ibes the plaintiil’s holding as a hold- 

ing and it. has been found tliat the defendant 
X<». I was, in im way, mi.sled hy the plaintilf 
or indueed by her to believe tliat lie was 
eonfiaeting not with a hut witha teauiv- 

holder. 'rite ilefendant Xo. 1, t lierefoii*, cannof 
take refuge in an estoppel and the plaintilf 


is at liberty to assert her legal rights under the 
Tenancy Act. 

Iho..e rights depend on the true construc¬ 
tion of sections 49 and 85 of that Act. I 
have already referred to the cases which 
support the plaintiff’s contention that the 
lease is void and that defendant No. 1 is 
liable to be ejected under clause ( 6 ) of sec¬ 
tion -19, after due notice to quit, as an under- 
jbolding otherwise than under a written 
lease. Of the cases cited on behalf of the 
defendant No. 1 three [Gtzpal y. Eshan{Q)‘, 
Mdflnu y.Jafii (7) and Bipin v. Amrita (S)] 
are not precisely in point because they deal 
with danse (d) of .section 85 and not with 
clause (2). The lease here was not register¬ 
ed before the commencement of the Tenancy 
Act. As to the case of Tnmijnddi v. Asgnr (9), 
I gatlier that the lease in tliat case w*as a 
registered lease though this is not expi*essly 
stated in the report. The lease was one from 
3 'ear to 3 'pnr : it was not permanent or for a 
term e.\-eocding nine years. It wa.s held, 
fhcrefiire. as I understand, that there v;as 
no bar to the registration of the lease, and 
that .so long a.s the lease wa.s a snb- 
.sisfing lease, as between ryot and nnder*rj/et, 
it was valid as against (he royf's landlord 
during flie continuance of the rz/fi/N* interest. 
The lease before me, howevei*, is a permanent 
lease and it has been registered in contra¬ 
vention of (he prohibition contained in clnu.se 
(^) of section 85. If 1 had to decide whether 
the lease i.s void or not. I should he hound by 
the (rliain of authorities previousl 3 ' cited to 
hold that it is void. 

As I think, however, that the plaintiff is not 
entitled to an injunction, the appeal succeeds. 
The suit, therefore, i.s dismissed with co.sts in 
all the Conrt.s. 

Appeal allowed. 

((>) 2!) C. 1 IH. ( 7 ) GO. \V. N. 377. 

(JS) 1> C. L. .1. 7G ; 3 Iml. Cas. 0Sr>. 

(U) :ili c. 2r.«>; 13 V. U'. N. 1K3j 1 Tail. Cas. 942. 
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MADRAS HIGH COURT. 

Civil Appeal Ho. 66 of 1905. 

Civil Appeals Nos. 64, 65,129, 134 op 1907. 
Civil Appeals Nos. 33, 33, 40, 4l of 1905. 


AND 


Second Civil Appeal No. 237 op 1907. 

September 9, 1910. 

Present :—Justice Miller ami 
^Ir. Justice ^Munro. 

In Appeal No. 66 of 1905. 
KANDUKURl jMAHALAKSHMAMJIA 
GARU, (died) and others—Appellants 

versus 

THE SECRETARY op STATE fop INDIA 
IN COUNCIL, represented by the COL¬ 
LECTOR OF GANJAM— Ke.spondent. 

In Appeals Nos. 64 and 65 of 1907 and 129 

AND 134 OP 1907. 

KANDUKURl MAHALAKSHMAMMA 
GARU (died) andothfrs—.\ppellant3 


versus 

the secretary op STATE for INDIA 

IN COUNCIL, represented rv the COL¬ 
LECTOR OP GANJAM —Respondents. 

Jn Appeals Nos. 35 and 40 of 1905. 
KANNEPALLI SOORYANAUAYANA 
AVADHANULU and others— 

Appellants 

versus 


Tif 


R SECRETARY op STATE for INDIA 
IN COUNCIL — Respondents. 

In Appeals Nos. 36 and 41 op 190.3. 
JIOORLE SREEKAMULU— 
Appellants 


versus 

tub SECRETARY op ST.ATE for INDIA 
IN COUNCIL— Respondent 
In Second Appeal No. 23 7 op 1907. 

the secretary op STATE for INDIA 

IN COUNCIL, REPRESENTED BY THE ('OIj- 

LECTOR OF GANJAM— Appellants 

KANNEPALLI tsOORYANARAYAXA 
AV.4DHANULU and others—Respondents. 

Hucli'im A.ct (]II (ij 1 — ^['fifcr-i‘c.<s—Tj<iiniri 

in-Kjnlcdbij (ror<>niin<’nf iiyifcf —Ifcd of rirrr, oirner- 
— Pi'OjH'rl If ill I'ii'i'f^ tilii'flirr re^ifs In (toii’fii nirnf 
-'Kafni-nl sfri'tim', oicaniioj of ~Art III o/ 2, 

effpct nf—(hvnit of Ifiiid h<j flor.o-nmciif — Wlu'tUor 
iinplira <ji'(ti,l of free rojlif nf irrujotlon —AUfrnli.,,, h,/ 
(lorrrnmcnf froin lerylmj i»v;/,T.ro,sx —t/j/.Oo/i— 
Tiiinlpu nf f,1-00/—Artifirinlrlioiniel fed hy ii rlr.-r n,- dor. 
pi’iimpnt chniiiicl — t olunffinj jki i/uieuf of i<viL*;'-^vxs — 

PeinaiidoJ writer cess —Cnm'plia ncc irith demo,id. irhe- 

they voluntnnj iKtijmeni. 


Uiicler Madras Act VIl of 1£65, Government is 
entitled to charge water-cess if tho water with whicli 
lands are irrigated is supplied from a river or channel 
belonging to, or a work constructed b}', Government 
and if there is no cngageiuent betwoeu tho per.son 
using the water and Governniont by which tlio 
irrigation is to be free of separate charge. 

A grant of land doo.s not necessarily carry with it 
a right to free irrigation. 

Section 2 of Act HI of 1905 is declaratory of the 
right to property in rivers and all Mowing waters. 

Tho provisions of the said section amount to a 
declaration that, subject to easements and natural 
rights of other land-holders, all standing and flowing 
water.s, which are not the property of any one else, 
are the propert}' of Government. 

A river is the property of (Tovernmeut within tho 
meaning of Act VII of JH(33, even though the property 
in bed ma}’ be vested in the ov.T.crs of land along 
tho hanks, so as to give them the right to accretions 
or ‘lankas’ forming therein. 

AL'Xnb V. Roheytsou, (1S97) App. Cas., 129; 
6f3 L. J. P. C. 27; 75 L. T. GGG ; «1 J. P. 468, referred 
to. 


Artificial channels constructed by a Ztunindar^ 
^vhicli, however, arc fed by a river, canaot be regarded 
ns sources of supply to the lauds which owe their 
iunnodiate source of irrigaf ioii to .s.ich channels, and 
do not on that account cr(*ate an exemption from 
waftM’-co.ss. 

The ab.stention of Government from charging the 
Zciiiiiidar with watcr-cess for a long time does not 
amoimt to evidence of an agreement with the 
exempting him from such charge. When 
the origin of title is not known, as in the case of some 
/h'/z/jx granted before tho Pcriuanent .Settlement, tho 
fact that irrigation was periuilted free of charge for 
a series of years may be evidence of a lost grant, but 
does not afford room for presuming another grant of 
inagation rights. 

In all cases tlje burden is on tlm person claiming 
exemjjlion from th(‘ cliarge. 

.Maria Rasni Ataitallar v. Tli>’ S^rcretanj of State foy 
India in Coaneil. 14 .M. L. J. 351. r<*ferreil to. 

Payment of water-cess, found to liavo botm illegally 
levied by Government, entitles the person who paid it 
to claim its refiuul. Such payment Is not ‘yohititayi/* 
and, therefore, irrecoverabh', tliougli it wn.s maile 
without any actual attachment or distraint of pro¬ 
perty. 

.V demand by Government under the jjowers given 
to it liy Ma<lras .Vet II of 1864, amounts to a threat 
of distraint if the jjioney deinamlod is not paid, atid 
if itayment is ma<le to [n’cvtmt the ext'cution of time 
tlireat. 

Mnfliai/a Chelfi v, SiO'yidary of State ftjr India, 22 M. 
100, Nayiiyauasairiiiy Reddi V. Osiiyit Reddi, 25 iM. .I-IH 
and La/’h/»'»,• p>„sx v. Se'yefani nfStitr, 32 M. 4'3l); 
6 -M. L. T. 242; 3 Ind. Cas. 456. lef.-rred to. 

Clause ('0 of .section I of .Vet V I f of 1.S65 applie.s 
when till'wat<*r irrie'ating tin* laiiil is taken fixjiii a 
river lK*Iongiiig to <Jovenniu'iit. 


t^eeni<l appcnil against the decree of tlie 
District Court of ri.tnjam in .Appeal Suit 
No. 161 of 1906, presente*! against I he ilecreo 
of tiie Court of the Distric-t Alniisif (d’ 
Cbicacole in Original No. 306 of 1' 03. 
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Judgment. 

Miller. J. —Xlie questions for decision in 
fill these appeals except Appeal No. 41 of 
1905, which is for costs only, relate io the 
lij^ht claimed hy the Government to charge 
a water-oess under Act VII of lS6o (Madras) 
on lands in tlie Urlam zemiuthiri and Luku- 
1am Agrahn,-ain in tke Chicacole Taluq of 
the Ganjam District, irrigated from four 
channels, the Jalmuni, Polaki, Liikulam and 
:Mobagam channels, all of which take off 
fiom file left hank of the I’iver Yamsadhara. 

'I’lie co.«:s objected to hy the zoim'ufhir and 
Ag) tiJio) (nnthirs has been levied in some cares 
on in igated second crop giown 0 !i land classed 
as irrigable or‘wot’land, and in others on 
irrigated ciops grown on land classed as, 
‘dry’ or nninigatod land. The zcrnhnlnr 
and tlie ngrahornmthir.^ claim tlie j-ight to 
iirigate free of cess all the land ‘ diy’or, 
wet’ wliich tire channels will command, and 
as many crops as can he raised tlrereon. 

1'lic Government will he entitled under 
the Act of 1S<)5 to charge uater-cess if 
the wafer whicli the lands are ii-- 

rigated is supplied from a river or cliannel 
belonging to. ora work constructed hy. the 
Ciovo'rnment. aid it there is no eiigag^unent 
hetween the person using tlu* water and 
tlie Goverrnnent hy which the irrigation 
is to he free of separate clnwge. 

All the lands coininande<l hy the four chan¬ 
nels in (piesfion were included in the 
Ifaveli lands, wliicli came into the hands 
«>f tlie I'last India (k.)Tnpany in 17(i5. In 
1>0:J they were dividotl into four lots and 
were all disposed of hy permanent settle¬ 
ment with tlie hi<hler olTi-ring tlie highest 
‘‘ {ucmiuiir’ at an amtlion. Of (he four h)ts, 
tliree were soon afterwanls in 18011 and 1810 
.‘•rdd lip hjr arrears of revenue, and two of 
them, Jalmuru and Xagarakatakam, wfie 
honghf hy flic Goveinmeiil: the thinl, 
T^rlain, was purchased hy a predecessor of 
till* pi'csenl zrninnhir. The fourth lot Po¬ 
laki ilid not come into the liamls of the 
(lovennuiiit until ISoD, 'I’he District Judge 
Hulls that the .lalmuiu, i’olaki and Ijitku- 
lam channels are channels hclonging (o (ho 
(Jovornim rit and. thereiorc. that water ooss 
may be oliar-gtil upon land irrigated under 
(hem. but (hat tlie .Mohagam channel does 
iio( belong to (he Government and (lit- 
\'amsa<lhara river wliicli supplii-s it does 
not belong to Government and consequently 


that no charge can be made for water sup¬ 
plied from that channel. 

Both sides have appealed against his dec¬ 
rees in so far as they injuriously affect 
the rights they claim. 

The zemindar claims to be the owner of 
all the channels so far as they lie within 
the limits of the Urlam Estate, and though, 
the answer to the question, who is the 
owner of the channel beds, may not ma¬ 
terially affect the decision of these appeals, 
I have tbouglit it best to deal with the 
question as it has been fully argued. The 
zemnuhir has at different times made incon¬ 
sistent allegations concei’iiing the origin of 
the channeds, at one time alleging that 
they are natural branches of the Vamsa- 
dliara river and at another that they were 
dug by previous zemindars. It is clear that 
the latter allegation cannot he accurate for 
it is shown by Exhibit LlVtliat all four 
chat.nels were in existence before 1792, that 
is to say, befoi’e the Haveli lands were .set¬ 
tled as zemindari land. Nor is there any 
evidence to support the former .suggestion. 
Wliat evidence there is,—there is not much— 
points tlie other way. Tu 1854 Captain 
Kuiidall writes of the channels as old na¬ 
tive works excavated with a great fall in 
their beds and gradually enlarged by the 
action of tlie unregulated volume of water 
passing along them (Ganjam District Manual, 
page 25;l). Exhibits G (1=26), C (1854) 
ami E (1889) sliow that some of the chan¬ 
nels have always been regarded as artifi¬ 
cial, and I think it must be taken in this 
stale of tlie evidence tliat all ai*e artificial 
cliannels. At the date of the auction in 
iSOd, they watoied llaveli lands and cer¬ 
tain inams but when the llaveli lands were 
permanently settletl the I'iglit to collect the 
dues payable by the inamdars was also 
alienated to the zemindars. Thus it may be 
saicl (liat tlie only lands watered by the 
elianncls after the permanent settlement 
were zemindari lands, 

N(.w it is contended on behalf of the Go¬ 
vernment that when the llaveli lands were 
divided into lots and transferred to zemindars^ 
the chanmds were reserved in the hands of 
the Government, and on behalf of the zemin¬ 
dar that they wen* alienated with the lands. 

'riiore is nothing in (he XtiH-n/, granted 
to the zemindar '.\t the permanent settlement, 
which lic'lps to elucidate the matter. No 
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inGution is therein made of channels or ■water 
courses. In the instructions to Collectors 
issued m 1790, winch form an appendix to 
^le well-known “Fifth report from the Select 
Committee on the affairs of the East In¬ 
dia Company”, it is stated to have been the 
intention of the company to leave the con¬ 
struction and care of the water-courses en¬ 
tirely to the zemindars unless it should be 
thought that the works were such as for 
special reasons to be stated by the Collector 
ought to be retained under the care of the 
Government (Fifth Report, Volume II, page 
o31, paragraph 59). We have not been 
shown anything in the evidence to indicate 
that any channels or works in the Haveli 
lands were so reserved, nor does it seem 
probable that the Government would at 
that time have deemed it neces.saiy to re¬ 
serve a channel merely because it watered 
the lands of more than one zemindar. The 
ze^mndars could settle the distribution of 
the water according to custom or by ar¬ 
rangement. Ambahivana Pujidara Sann(Mi/ 
y. ^crrelart/ of State far India (1), a case, 
relied on by the Government, is distin¬ 
guishable, for there the channel in question 
irrigated lands other than inam lands, and 
it was held unlikely that in that case the 
grant of the inam carried with it the grant 
of the channel. 

Appears from the evidence, 
the Government did not, until some of the 
property came back into its own hamls, 
exercise any control over or in any way in¬ 
terfere with any of the channels. The 
Jalmuru and Nagarakatagam estates quickly 
returned to the ownersliip of the Govern- 
ment but Polaki remained a zemiudari until 
lyoU, and beyond the authoi isation of the 
removal of the head of tiie Polaki channel 
to a point on the bank of the river within 
a Government village, there is nothing to 
shew that the Government interfered with 

A pf any more than with the others. 

Atter the re-purchase of the Polaki estate we 
hud the Government controlling and directing 
he improvement, maintenance and repair of 

a n.! p'?,re-pnrcl,ase of 
«nW P Cfo''ernn,ent had a 

interest in all, as considerable 
areas of rpote-arr land were irrigated by all. 
On the whole tl.e evidence seems to me 


the channels were not reserved by tlio 
Government at the permanent settlement 
but passed with the lands to the respective 
purchasers in so far ns they lay Avithiii 
the limits of the hind purchased by eacli, 
to the same extent and in the same way 
as tank beds, village sites and other 
poramboke lands. That, however, as I have 
already said, does not decide the questions 
at issue in these suits. It does not follow 
because the zemindar provides the necessary 
channels to enable tlie irrigation of the 
zemindari lands, that although those chan¬ 
nels carry water supplied from a river or 
channel belonging to the Government, the 
irrigation is nevertheless exempt from 
water-cess. 

argued, however, if I understood 
lur. Ramachandrayyar aright, that tlie 
non-reservation of the channel beds is evi¬ 
dence that^ the grant was intended to con¬ 
vey the riglit to use all the water flowing 
in the channels without interference oi- 
charge, that is to say, is evidence of an 
engagement with tlie ze)yinidar freeing all 
the land commanded by flio channels from 
separate charge for irrigation. But 1 do 
not think we can from the non-reservation 
of the beds presume anything more than 
that the Government iixed tlie revenue 
wiUi reference lo the extent of land under 
iiiigation at the time: we liave none of the 
permanent settlement accounts before us and 
no evidence that tlie peshensh of the zemindari 
was fixed with a view to any possible exten¬ 
sion of irrigation. .Statements such as those, 
to which we have been referi-ed in the 5(li 
report, expressing a hope that permanent 
settlement would have the effect of improv¬ 
ing and extending tlie cultivation of the 
countiy are not evidence of an agreement in 
any particular case to peimit free irriga¬ 
tion from Government sources of >vatcr 
supply. 

The abstention of the Government from 
charging water-cess until 1901 is adduced 
as evidence of an agreement but does not 
he\p the zemindar. When tlie origin of (itle 
is not known as in tlie case of some inams 
granted before the permanent settlement, 
the fact that irrigation lias been per.mittcil 
free of charge for series of years may he 
evidence of a lost grant, hut in the present 
case we know that before tliu settlement in 
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IS03, Uie GoTeiDnient had the full rights 

of owner (npnit from rfors rights, if any) 
in all the land and water-courses, and we 
know' what is conlained in the under 

w hich the holds. There is, therefore, 

no joorn for presuming another grant of 
iirigation rights. 

It was suggested that an 'agreement be¬ 
tween the ditfereni remiutiars may he presum¬ 
ed, but that, if any could bind the Govern¬ 
ment as le-pnrohascr only so far as it relates 
to rights in the zrmiu<hiy from whom tlie 
purchase was made: the right to make a 
separate charge for irrigation, if it then 
exi.stcd in Government, w as not sold to the 
zetnijulars. 

Thcie is a <juanlity of evidence as to the 
constiuction and repair of works in the 
different channels, but I do not tbitik it i.s 
of great sigiiiticancc in the present case. 
1 will take it in favour of tfie zniu'/idur that 
the works construetod and the repairs execut¬ 
ed by flu* (lovernment were to secuie a 
supply of water for iuigatiou piincipally 
for fbe benefit of the ifii^tivtri lands under 
the cbamu'ls an«l the expenditure on such 
works and repairs <'aii he roughly appor¬ 
tioned Ijetweeii ( he Govt-rnnn lit and I lie zemin¬ 
dar as propoi tioral to flie ai*ea.s of 
and zrnihnhiri land respectively ooniinanded 
by the cliannels; bat it does not seem to me 
that that lielps tlie ease of the irmitnhir. 
An anangenioht of this kind for* the upkeep 
of tlie channels l>y the paitie.s interested 
iniglit he er|ually just and fair w hetliei-tlie 
water wliieli reaefies tlie land is supplied 
free of charge or- has to bo paid for. 

Tli(*n it is ui'ged that we liave tlie admis¬ 
sion of olliceis of tlie Cbivcriinieiit (liat the 
irrigation is to be free of charge. It is not 
conteiiiled thaf tliese admissions bind the 
Goveiiimcnt Imt tmly that they ai'o evidence 
in support of the exi.sttnce of the suggested 
engagemeiif. 

In the ipu.stii.n <»f charging wafer 

uite was raised and the (’olle<’toi’ expressed 
an opinion tliat the Imkuhim and i^Iohagam 
(•lianiuls should iiiigalc li’ee of charge on 
lhegi<>uiid tlial they were maintaiii<-d and 
repaii’ed by tlie znniudnr anil Af}ra}i(trtnnihii.'i. 
In 1H33 the zrmindai ui elainie 1 Ih.e right to 
ir r igate as much as she liked without .sepai'ate 
ihaige ard the Colhctoi was of opinion 
that lo ( I aige sIkjuIii l.e ir ad(: ho took the 
ground that documcnls ^hewed (hat the 


fZanrt had the right she claimed, and that in 
the absence of a regular survey of the 
zemindariy it could not be ascertained whether 
cr not the area tl;en under irrigation 
exceeded the ar’ca shewn in the *Gudikat* 
accounts as irrigable (Exhibit FF). 

The documents on wlrich fire Collector’ 
r elied were, firsts an agreement between tho 
Polaki and Uralam zemindars in 1S42; we 
do not know the purport of this agreement 
but so far as I can see it could not affect the 
right of the Government to levy water-cess 
though it might affect the right to regulate 
the flow of water in the Polaki Channel to 
the lands of the Urlam zeinindari. Second^ 
hj, some corr’espoudence in 1861 in the 
course of which the Government Engineer 
directed that w'ater w'as to be allowed to the 
zrmindar for present and future crops to 
tho end of the year*'a.s n.sual. We do not 
know the grounds on which tlie Board of 
lievtMjue accepted the Collector’s reoomnien- 
dat ion. Thsy are not detailed in E.xhibit R 1, 
but so far as Ike light lo irrigate second 
crop was in question, the Collector’s view 
tliat the rem/wf/ur’d* I’iglit was proved roust 
liave been accepted: jirstitication for the 
result, as far as tlie extension of irrigation 
to dr y land.s was in question, is found in the 
impossibility of ascertaining the ar*ea of 
the extension willioub a survey which ap- 
pai'ontly was considered not worth the 
expense involved. 

There is in all tliis no evidence which 
indicates any engagement with the Govern* 
merit other than that which can be inferred 
from the Porunanent .Settlement,namely, that 
\\\^ prslirnsh being tixeil with reference to 
the area of land, then under* irrigation no 

fnithei- charge for the u.se of water should 

be made in respect of tliat ai*ea. (As to this 
see cofiespondenro XXIV scides). 

In tlie ab.sence of any more extensive 
engagement, then, it ha.s to be decided whe¬ 
ther (lie Uilam i.s supplied with 

water from a r iver*, sti*eam or channel be¬ 
longing to the Coveruirnent. 

I have little doubt (hat it i.s so supplied, 

idr. Sundarayyar relied on Act III of 
]IM)5 as declaiatory of the law and I did not 
understand Mr. Ramachamlrnyyar to disseiit 
fnnr liis contention on that point. His 
aiguiiuni was that the Act left thelawfls 
it was l.-efi'ie except in the matter of eO" 
cioachmcnis on laud. 
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But the provisions of section 2 are clear 
enough and we cannot ignore a declaration 
contained in that section simply because 
the other provisions of the Act deal principally 
with the question of encroachments on 
public land. So far as this case is con¬ 
cerned, the provisions of section 2 amount 
to a declaration that, subject to easement 
and natural rights of other land-holders, all 
standing and flowing waters which are not 
the property of any one else are the property 
of the Government. Now clearly the waters 
of the Yarasadhara river do not belong to 
any one else: the owners of land on the banks 
of the river do not own the water: their 
natural right as defined by the Easements 
Act is saved by Act III of 1905, but it is 
not contended that the water is their 'pro¬ 
perty.’ It follows tliat it is the property of 
the Government. 

And if the body of water forming the 
river is the property of the Government, the 
river, it seems to me, belongs to the Govern¬ 
ment within the meaning of Act VII of 1805, 
even though tlie hod may be vested in tlie 
owners of land along the banks, so as to give 
them the right to accretions or ‘lankas’ form- 
ingtherein. The Vamsadharariver isundouht- 
cdly a natural stream, and the definition of 
a natural stream given in the explanation to 
section 7 of the lOasements Act indicates 
tliat^ in the ej'e of the law the stream is the 
flowing body of water—and a stream was 
defined by Lord Watson, in v. 

Jxohertson (2), as a body of water having 

as such body a continuous flow in one 
direction.” 

^ In this view it becomes unnecessary to 
discuss the question whef<her the bed of the 
Vamsadhara belong's to tlie Government as 
being the bed of a navigable river. It may 
be that for a portion of its course the land 
owners on either hank have proprietary 
lights in the bank and bed; that, in niy opi¬ 
nion, will not prevent the river from being a 
river belonging to the Government within the 
meaning of Act VIT of 1865. 

The District Judge seems to he of opi¬ 
nion that it is not the river hut the artificial 
channels which are to be regarded as the 

supply within the meaning of the 
1 did not understand that 
Mr. Ramachandrayyer supported that view: 


(2) (1897) A. C. 120; GO L 
01 J. r. 408. 


J. r. C, 27; 75 L. T. 60G; 


he rested his case in regard to the river oii 
the contention that the river bed’did not 
belong to the Government. 

It remains to be seen to what extent the 
levy of water-cess is lawful in the present 
cases, and here it is desirable to deal separate¬ 
ly with the different appeals. 

Appeal No. 66 of 1905. 

Appeal No. 66 of 1905 is an appeal by the 
zemttidfir from the decree of the District 
Judge in Original Suit No. 8 of 1904 dismiss¬ 
ing a suit to recover money paid as water-cess 
on zemi7idiri jerat/ati \nn(\ irrigated for second 
crop from the Polaki, Jalrauru and Lukulam 
channels. 

The^ irrigation accounts (see for example 
Exhibit XC) on which the charges are based 
she w that the second crops in question are 
not wliat are ordinarily known as ‘wet’ crops, 
i. c., crops requiring constant irrigation: they 
are crops irrigated by one or two floodings of 
the ground, principally green gram and 
gingelly, and if it be found tlint crops of this 
kind were grown and ii-rigated at the time of 
tlie permanent .set flenient, we must imply an 
engagement to make no .sepai’ate charge for 
irrigation in the future. 

There is naturally not much evidence now 
in the absence of any accounts prior to the 
settlement, and tlie abstention of the Govern¬ 
ment from making any charge for so long a 
period after the enactment of Act V’ll of 
1865 has placei] the z(‘mind>ir in a difliculb 
position; hut the harden is on the zem/ttdar 
to prove the extent of his right [Maria 
Mndaliar v The Secrefanj of Stale for hidia in 
Comia/(3)], and. in my opinion, the evidence 
IS in.sufHcient to discharge it. At the most 
the evidence shows that it is probable 
that some land in the zemindari was before 
1808 cropped with second crops such as are 
now grown therein. 


fiixliibit 13 (1823) sliew.s tliat spring crops 
were watered in Kottapolavalasa ami pro- 
bably in Kabagam in that year. In Exhibit 
D (18^5) the of Lukulain coni plain 

that much water is take?i to gniw siirlng 
crops in Polaki village which ought to ome 
to theirchamiels. In Exhibit 0 (1861) the 
I'jMgineer directs a suiiordinate to make pm- 
vision for the irrigation of ‘present and 

future crops’ to tlie end of the year. There 

is also evidence that at tlie innrn settlement 

about the same year second crops of '•'•i<*eii 
(3) 14 HI. L. J. 354. ” 
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gram, were very generally grown on the 
inam lands. The District Judge relies on a 
remaik at page 232 of the District Manual 
as indicating that the raising of a second 
crop is exceptional hut that remark, it 
seems to me. refers only to second crops 

of paddy and sugarcane, the staples referred 

to in the preceding paragraph. Some passages 
on page 23S are more relevant to the pre¬ 
sent case. Second crops of green gram, it is 

there stated, aie sometimes raised on paddy 

land when tliere is water: and again wet 
lands are used for oilseeds in April and May. 
I have already remarked that the second 
crops On which the charge is levied are 
pi incipally gieeu grain and gingelly (an oil 
seed crop). 

In Exhibit hXlV (1810), the Collector 
informed tile Board of Kevenue that Urlani 

zentufhiri was tlien reck mod one of tlie best, 
if not the best of the estates in the Ciiicacole 
Talnq, and from Exbiliit NXIV. we find that 
it was the opinion of tlie ollieers of Govern- 
mentthat tiie was fixed at high 

rate. 

We get no aid from (lie practice of the 
Uriam rcinjje/o/: tlie rents paid by the rj/nfs 
Meie in 188-1 fixeil. at coii\'eittional I'ates not 

based on any ascertained principle" (Exhibit 
XX tX) ami ive have notliing hefoie us to 
shew whether these rates prevail at tlie time 
of the Pei-maneiit Settlement or are calculat¬ 
ed so as to give the zr^nind'i) a share of the 
profits of two crops. 

1 do not think theia* is any otiicr evidence 
on tills point to which we have lieeii i-eferred, 
and it is inipossilile to differ from the Distinct 
.Indge's conclusion (hat we have not enough 
to sliow that the eliai’gt* of water cess 

on second crop is mjt legal. Appeal 

No. (>ij of l!)(),i rnnst, therefore, he di.srnissed 
with costs. 

Ai-I'Kai.< Nos. b-t am< Oo or 1007. 

Appeals Nos. (II am! (15 of IftbZ and (ho 
infmioramiutn of ohjections in Appeal No. (I t 
next fall to be considered. Appeal No. (i-t 
of 100/ is f)!esenfc'<l by (he zrnun(/tir {ynui flie 
decree i»f the District Judge in Original .Suit 
No. 10 of 1005. fn tiiatsnit t hr<'e quest ions 
were i-aisedas to the right of the Government 
to levy wafer cess O) as in Original Suit 
No. 3 of lOOl on second crop on jrrui/nti land 
(2)oii first ami .second <-iopson O/odi lamls and, 
(•») on lirsf and sciroml crops t)n jfnii/aU land 

alleged hy (lie Govtinuiiiit iu liave Leeii (ju- 


irrigated or dry* at the time of tbe permanent 
settlement. The District Judge upheld the 
claim of the Government so far as it related 
to irrigation from the Jalmurn, Polaki and 
Lukulam channels, but holding that the 
i^fobagam channel belonged to the zemindar 
declared that tbe Government is not entitled 
to levy water cess on lands irrigated under 
that cliannel. 

The appeals in Appeal Suit No. 

64 of 1907, and the Government by a 
ilcmorandum of objections raises the question 
of its rights in respect of the Mobagam 
channel. Appeal No. 65 of 1907 is by the 
Government and is put on the same ground 
as the memorandum of objections. 

As regards extension of irrigation in 
jeraynti land, i, e.,tlie conversion of ‘dry’ land 
into we^,* 1 have ah’cady pointed out that the 
only engagement on which the zeinindarni 
can rely i.s an engagement enabling her to irri¬ 
gate free of separate charge tbe extent of land 
which was classed as ‘wet’ at the time 
of the permanent .settlement. In arriving 
at a conclusion as to tins extent, the District 
Jmlge has relied on accounts prepared in 
1853 .slowing the area then irrigated. These 
accounts (called the gndiknt accounts), 
though not based on an accurate survey 
and measurement of the land (Exhibit 
EF, para. 7), were found by tbe Jnam 
Deputy Collector to have been carefully prC" 
pared (Exhibit IjXXI, 1st paragraph) and 
were in .some cases accepted as the basis of 
the Ivnin .settlement. They form tbe most 
frnstworlliy evidence we have on which to 
base an estimateof tlie extent of irrigation at 
the date of (heir preparation, and as there is 
no evidence of any decrease of cultivation 
between 1803 and 1S53, it i.s not likely that 
they aie generally in favour of the Govern¬ 
ment. But a discrepancy w'a.s pointed out 
to ns as an example of their inaccuracy: 
llxbibit LXIX, tbe gi(ilik<tt account of the 
Urlani village, is inconsistent with Exhibit 
evil the water rate account of tlie same 
village. The area of ‘wet’ land taken from 
the gnth'kfit account is 706 acres, the area 
actually ii rigated i.s f(miKl,to be 1039 acres and 
thedill'ercnce bet ween tbetwo is charged with 
water-eess. But 1039 acres is more than the 
whole cnltivaftd area includinggiven 
in i\w yudiknt account, and almost equnltothe 

total area of the village including purambokes* 
Mr. ISunduruyyur buggests that the difference 


itJDlAjr CASES. 


73 


Voi. viii] 


EANDDKARI t>. THE SECRETARY OF STATE FOR INDIA, 


may be accounted for by the cultivation of 
parambokes but there is no evidence in 
support of the suggestion. In the absence 
of any such evidence, it is fair to infer that the 
difference is due to an underestimating of tKe 
area by the officer responsible for the pre¬ 
paration of {he giuUkat accounts. In Exhibit 
EF, the Collector suggested that the Govern¬ 
ment might allow 10 per cmt. of the estimat¬ 
ed area for possible inaccuracies in the 
estimate, but this does not appear to have 
been done. Possibly the Governmert 
OflBcers were of opinion that any under¬ 
estimate which raightoperate to the prejudice 
of the zemindar would be compensated by 
probable extensions of irrigation between 
1803 and 1853, which were left out of 
account and this may, in general, be a fair 
assumption although there is in fact no 
evidence of any great extension of irri¬ 
gation, and Exhibit XXIV shows that 
under the Polaki channel the improvements 
made bad rendered the supply sufficient 
for the lands already irrigable but had pro¬ 
bably not resulted in any large extension 
of irrigation to the ‘dry’ lands. 

But in the case of Urlam village, we have 
positive evidence that the aiea of wet land 
must have been more tliau 703 acres in 
1853, while there is no evidence that it wms 
not more than that e.xtent in 1803. In these 
circumstances, it seems to me that an attempt 
should be made to estimate the probable 
extent of tlie underestimate. 

The area of *dry’ land in the gudikat 
account (LXIX) is so small that the 
inaccuracy must be to a large extent in 
the estimate of the Nvet’laud: and 1 w’ould 
arrive at a conclusion by the following 
method. Assume in favour of the Govern¬ 
ment tliat all the dry cultivable land in 
the village has been converted into wet: then 
745^2 acres (tlie total Sarkar cultivable 
area as per gudikat account) rrpresent.s an 
actual area of 1019 acres-, and 706 acres as 
per gudikat account represents 984 acres on 
the ground, and this is the area of the 'mnmul 
wet’. 

We are not asked by either side to adopt 
this method of cultivation. For the zemindur^ 
it is urged that the discrepancy is enough to 
discredit the whole gudikat accounts, and for 
the Government that we should assume that 
the difference is due to cultivation of 
puramboke lauds. 1 am uot prepared to do 


either. The gudikat accounts may be accept¬ 
ed where there is n) evidence to discredit 
them, and corrected by the method I propose 
when there is clearly an underestimate. 

There is a similar underestimate in regard 
to the village of Kobngam where the total 
f^arkar area is 395 acres while the actual area 
charged is 410 acres, the mamul wet being 
360 acres. The difference in this ca.se is 
small. By the same method of calculation 
360 acres as per gudikat account will be found 
to represent 370 on the ground. The extent 
on which the Government is entitled to charge 
w’ater-cess will, therefore, be in Ui’lam 1039 — 
984=55 acres and in Kobagara410—370=40 


acres. 


As to the iu'ims we have the accounts pre¬ 
pared at the inam settlement and there is 
nothing to suggest that they are incorrect. 
^\’’e must accept them. 

In thecaseof .second crop on Jeragati lands, 
I have already shown tliat the zemindar ha.s 
failed to make out a right to free irrigation. 

Then a.s to second crop on itiani lands, we 
have to go by tlie inam settlement. Tlie 
difliculty arises hec.ause there are no state¬ 
ments of areas grown w’ith second crop at tlie 
date of the settlement, hut there are state¬ 
ments made by the Inam Deputy Collector 
w'hich indicate tliat in estimating the income 
from the land the cultivation of second crops 
was taken into consideration. 

In Exhibit LXXVl, we liave an explana¬ 
tion of the method adopted to ascertain the 
profits of the land. The village under con¬ 
sideration was compared, witli reference to 
its fertility and irrigation facilities, with some 
village in the neighbouring Folaki Estate 
w'bich had sliortly before come into the hands 
of the Government andan acreage rate of rent 


or land tax was fixed, based on an average of 
the rates obtaining in tlie Polaki Estate 
village taken for comparison. 

In considering the fertility of the village, 
liie question whether the lands are cultivat¬ 
ed with second crop i.s always taken into 
account, and except in tlie village of 
Venkatapuram we find from the statements 
that the cultivation of second crops wa.s 
general. J do not understaml tlie District 
Judge to say that the acreage i-atcs were 
fixed witliout reference to tliis factor; hi.s 
view seems to be that the second crops to 
which reference is made in tlie statement 
were not irrigated crops. 
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In tlint view I have no doubt he is wrong; 
he relies on a remark in I’Jxhibit LXXI to 
(he effect that \vi*t grain and paddy’ are 
not grown as second crops in Lukulam but 
the crops on which tlie Government is now 
charging water-cess are not “wet grai?i or 
paddy,*’ but gicen gram, gingelly. chillies 
&c. The statements show tliat this kind of 
crop was grown generally as second crop on 
wet lands and tlie District .Iiulge's .surmise 
that it was grown witliout irrigation is un¬ 
likely to be correct. 

For in the./f/-.</ place, if those crops were 
generally irrigated in IPOl, it, is not nn- 
reasonable to .suppose that they did not grow 
without irrigation in IS^^l—and arcowlh/, in 
thestalcincnt for Venkatapurnm village it is 
alleged (hat the lands aie not cultivated 
a second time "for tatut of wo/rr": flic 
obvious inference being that in the oilier 
villages where the lands are culfivate<l a 
second time that enltivatitm is with the aid 
of water—and thirdh/, I mayreinaik tliat in 
dealing with 0. S. No. oO of IHOt) (Appeals 
Nos. I-O and DM of 1007) tlie I)istrict 
Jmlge himself f.iund that for .such crops one 
flooding to propai'c the land was essential. 
I conclude fioin all the evidence on (his 
point tliat (he assessment of the inams 
was fixed with reference to the capacity of 
the land to grow an irrigated second ciop, 
and eonsf([ueiitly, wlicn .‘^ccond crops weio 
grown, iiududcsa payment for such crop* and 
the Government cannot demand a second 
payment on the same lu'Cinint. 

Appeal No. b.'i (jf IftOT is hy the (iovern- 
ineiit elaiiniiig the right to ehai-ge walcr-eess 
on lamfs iirlgate*! fixm tlie Mohagam 
channel. The District .hidge has disallowed 
this elaiiii holding that, (he Alol.uigam channel 
behings to the Zf/miiohir. 1 have sliown that 
the water of all these ehatiTUfls is supplied or 
used from a river belonging to the Govein- 
ineiit and that the ow nei.sliip of the bed of the 
channel is lealli' lic.side t lie quest ion. Appeal 
No. 05 of lft07 inii.'t be allowed. 

A quest ion is i aistd on behalf tjf the Govern- 
ment whether the zinu'mJor is entiiletl to 
M cover anything, wdiatever be the result of 
our derision on the other rpirstions. It is 
urged tliat the paynnuit of the watei'-eiss 
must hei igarded as v<»lunlary and. 1 lierefbi e, 
iir(-roverable iiayment. because it was nuulc 
willKUit any actual altachimiit or distraint of 

the zinumlar'^ pioi’iify. 'J'he ease Mittfiooua 


Chetfi V, Secretarij of Stale for India C*!;), is 
relied on. The plea is one which I suppose 
the advisers of the Government feel b.iund 
to raise, though probably a refund would, as 
a matter of fact, follow on a declaration hy 
the Courts of the zemindar s right to free 
irrigation of land on wliich water-cess had 
been collected. 

Hut I do not think the plea can be sustain¬ 
ed. A demand by the Government having 
at it.s back the powers given by Act II of 
ISG-t must, unless in special circumstances 
which are not shew n here, amount to a threat 
of distraint if the money demanded is not 
paid, and if payment is made to prevent the 
execution of tliat threat. I am unable to see 
liow' the payment can be regarded as a 
voluntary payment. [See Haraijnnasnnxi 
JiV Idi V. Osurn Tteddi (5) and Jntfehmee Doss 
V. Sf'Crrhirij of Stnfr for India (d)]. 

[ would, therefore, m idify the decree aud 
ivfiise the declaration (/i) prayed for in 
paragraph oO of the plaint : grant a de* 
claraiion that the plainiifT is entitled to 
irrigate free of water-cess second crops 
grown on the inam lands helonging to her 
except on tho.‘je situated in tlic village of 
Venkatapuram to the extent of the wet area 
specified in the respective title deed.*:, hy 
means of water flow ing Ac., as in prayers (i) 
of paragraph .‘fO of the plaint, and direct pay¬ 
ment to tlic plabililV of the amount collected, 
for second crop on innms .so far as the collec¬ 
tion is unauthori.Ncd hy tliis declaration—and 
also payment of the dilTerenee between the 
claim on .U'rmjati crop in Urlam villugo 
and tlieamountdue taking the extentof 

wc-t to be nS-1- instead of 706acre.v the extent 
in Kohagam village being 370 instead of 360 
nrres. As to intci’c.st, tlie District Judge 
allowed interest and wc do not intend to dis¬ 
allow it. 1 literest will be allowed on the sums 
drci rctl at the rates allowed hy the District 
Jmlge up to the date uf decree and at G per 
cent, on the aggiegate after the date of decree 
till (he date of payment. 

I'iaehpaity should pay his own co.sts in 
Appeals No.'^. G-l and (15 of 1007. As tlie me- 
inotaiulntii of objections in Appeal No. of 
I5t07 is unneoe.ssary, it must be dismissed but 
as its grounds arc identical with those lu 
Appeal No. 6") of 1007, its presentation can- 

(4) 22 M. 100. 

(5) 2.j M. olM. 

(1)) y2 il. 400j li il. h. T. 2I2i U luU. CusJ. -lOG. 
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not have increased the costs oE the plaintiff 
and it will be dismissed without costs. Each 
party should bear his own costs in the lower 
Court. 

Appeals Kos 129 and 13± op 1907. 

These are appeals from the Subordinate 
Judge's decree in Original Suit No. 30 of 
1906. 

The suit was for declaration similar to 
those prayed for in Original Sait No. 19 of 
1905 and refund of water-cess collected for 
FasU 1314, and our decree sliould follow 
that in Appeals Nos. 64 and 65 of 1907. 
There is one question raised which was not 
in Original Suit No. 19 of 1905 and which 
requires separate consideration. It is dealt 
with in the 11th and following grounds of 

appeal in Appeal No. 134 of 1907 and iii 
the thirteenth and following paragraphs of the 
judgment of the District Judge. I agree with 
the District Judge on the evidence that the 
water was u.sed to irrigate second crops on 
lands ordinarily irrigated from the ^lobagam 
channel, and that the water so used was 
surplus water of the Polaki channel and was 
carried to the Mobagam cbannel tlirougli 
various branch channels. 

I also agree witli the District Judge tliat 
clause (h) of section 1 of Act VJI of 1865 
does not apply to the case because the land 
was not irrigated by water ilowing fi'om or 
through adjoining laud within tlie meaning 
of thatseolion ncr was itstored in a reservoir 
and thereafter used. But it seems to me 
that clause (o) is applicable: the water is 
used from a river belonging to tlie (lovern- 
inent, just as much as is any other water used 
from (he Polaki channel. The question what 
would be the rights of the parties supposing 
the waters of the Mobagam cbannel were 
mixed with those of the Pol dci channel does 
not arise; whether the irrigation from the 
Mobagam channel is or is not irrigation witli 
water supplied from a river belonging to tlu' 
(lovcrnment: because no water from the 
Mobngain channel head was nsed in this case 
and for the purposes of this question the 
Mobagam channel bed formed only a brancli 
channel from the Polaki channels. I would 
allow the Appeal No. 13-1) of 1007 on tliis 
point, and in other respects modify the tlecrcc 
in tlie manner indicated in disposing of the 
Appeals Nos. 64 and 65 of 1007. J'lach party 
should bear bis own costs in Appeal No. 120; 
uud Appeal No. 134 is allowed with costs. 


Eacb party should bear bis own costs in the 
lower Court. 

Appeals No.s. 35 and 36 of 1905. 

Appeals Nos. 35 and 35 of 1905 are appeals 
from the decree of the District Judge in 
Original Suits Nos. 37 and 38 of 1903 by the 
Lukulam agraliaramdars in regard to water- 
cess on second crops grown on wet l.And.s in 
their agraharam. 

It seems to me clear from Exhibit It 
(which is Exhibit LXXI in Appeal No. 64 
of 1907) that the rates fixed in order to arrive 
at the quit-rent stated in Exhibit J were 
struck in consideration of the circumstances 
that tlie lands were generally grown with 
second crops. It cannot be doubted, I think, 
that in arriving at his rate of Rs. 6 per 
acre the Linn Deputy Collector relied on 
the fact that even in unfavourable seasons 
the wet lamls were twice cultivated, ft 
follows tliat a paymeut for a second crop 
ii’rigoted, at any rate for a second crop of 
the kind on wliiirh water-cess is now levied, 
was included iu the amount on wliich the 
quit-rent was fixed, and a furtlier charge on 
that account would be a violation of the 
engagenuMit implied in the grant J. 


AppeilsNos. 35 and 36 of 190-) must be 
allowed and tlie re.-pective plaintiff in Original 
Suit.s Nos. 37 and 38 of 1903 given decrees 
declaring tiiat of tlie land.s in their agrnhar.ini 
classed as wet lands the extent specified iu 
their title-deeds is entitled to irrigation free 
of water-cess for second crops of gingelly, 
green-gram, ragi, & 2 ., raiseil thereon after 
file ordinary wot crop witli the water of the 
Varns.idliara river through the riukniam and 
I^lobagam gnhlia (in .Appeal No. 35 of 1905) 
and tlirougli the Ijukulain gi‘>ihi (iu Appeal 
No. 3i> of 19051 and a direction to refund 
the amount claimed witli interest at 6 per 
cent, from date of levy to date of p;iyment. 

In tlie lower Court and in the appeals, the 
parties will pay tlieir own costs as the 
tinnihnrnm'l ir.< fail in tlieir claim for unlimit¬ 


ed free irrigation. 

Api’EAL No. -iO or 19i)5. 

In Appeal No. 40 of 1905 (he (loveniinent 
succeeds so far as tin; d'.*cl n'af i'>n is c ineern- 
ed, hut fails as reaiicls the s-'coml crop 
charge claimed. Ividi party may. liierefore, 
bear liis own costs. 


Ari’KAi, N<*. -II or 1905. 

Appeal No. 41 of 1905 is an appeal from 
the decree of the DiJitrIct Judge in Ori-iiiui 
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Suit No. 3? of 1903 in so fai' as it refuses 
costs to tlie Government. As I bold that 
Original Suit No, 38 of 1903 oajrlit not to 

have been dismissed and that each party 
thereto ouglit to pay liis own costs, I think 
this appeal must he dismissed with costs. 

S. A. No. 237 OF 1907. 

Second Appeal No. 237 of 1907 is an appeal 
by tlie Government from the decree of the 
District Judge in Appeal No. Ibl of 1900 on 
his tile. He there held that the Government 
was not entitled to collect watei‘-ces.s on the 
second crop raised on their J7iam lands by 
means of water drawn from the ilobagam 
channel. 

Tlie piaintiits did not set up any engage¬ 
ment with tlie Government or give evidence 
of any such engagement. Tliey rested tlieir 
case on an alleged right to irrigate from the 
^lobagam channel free of water-cess. 1 am 
of opinion that they have not that right for 
reasons already given : and in the absence of 
any engagement, the Government is entitled 
to levy a separate charge on second crops. 

Tlie appeal must, therefore, be allowed and 
the suit dismissed with costs throughout. 

Munro, J.—I agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Civir, Rule No. 3083 or 1910. 
.September 2. 1910. 

Prcsctd: —Mr. Justice Mockerjc'C and 
Mr. Justice Tenimn. 

INDUA N.VIGVIN MANN.V— 

Petitioner 


NU'r lilHHARY JANA—OI’^►o.«lTK I’ariv. 

. 1 1 lifclt ifn'/ff i»J lioltl / tff t'i't'titlPK 

of iitfhliinj rlftfi iitj aff'n'h f/trot—Suryr/nh'r //’ 

hnl/(i$uj t fft nAf(‘rnhlr C^tlr (Jr7 To/ 

y. (jL 

111 u suit l‘nr nioiirv, a hohliiiir of l!ic tlrfriHhiiif 
attacliuW bi fon- jinlyrnciil. fliu roiniim. 

aiM'r of llic athirliiiM'iit tin* (Irfctiiiuiil MiiruiMlcml 
tii 4 * liol^liri^ aial lla* laiaMord sotflo^l ii with uhuther 
jMGHoii. 'fhe plaiatitT ohlainetl a ilreree find in exeiai- 
tuHi |Mirehasrf| the 

!{• hi. I hat .if I he liohlinjr wa.s traiisferahle a 
hin rt'iahT of it alter attachnM-nl enuh! not. id 
\ i<‘W of iIh* |iroviyionH of FCH'tion hi of tlie CimIi* nf 
aire<*t the |Josilioii (^f the* cleeree^Iiohlcr piir* 
eliaser or cri^ate in t)i<^ hiii<!lonl aiul his new (euanl 
aii.v jucferetitial right* 

Rule against the order of thcMunsifof 
Uluberia, dated June II, 1910. 


Bibu Sureadra Nath Gulio, for the Petb 
tioner. 

Baba Nalmt Jdaiijan C/io^/er;ee, for the Op¬ 
posite Party, 

Judgment.—We are invited in this 
Rule to set aside an order, which purports to 
have been made under RulelOlofOrder 
XXI of the Code of Civil Procedure, 1908, 
1 lie petitioner before us brought a .suit for 
money against two persons, Gopal Chandra 
Moiidal and Krishna Chandra Mondal. He 
asserts that on the 3rd April 1908 he got 
an attachment on tlie disputed property be¬ 
fore judgment in his suit. On the 29th 
August 1908, a consent decree was made to 
the effect that Rs. l,00o would he paid by 
the <lefendanb in four in.stalments and the 
property in dispute attached before judg¬ 
ment would continue under attachment, till 
the decretal debt hail been realised. On the 
27th November 1908, during the continuance 
of the alleged attaclinient, the judgment- 
debtors, who were defendants in a suit by 
their landlord, consented to a decree by 
wiiichtliey surrendered the holding in his 
favour. On the 1-ith April 1903, the land- 
loi‘d settled the land with the present 
opposite party. Sliortly after this on the 
21st May 1909, tlie petitioner before u9 
applied for execution of his decree as the 
judgnient-dehtors had defaulted to make 
payment. He purchased the property at the 
execution sale, and on the 23th October 
1909, o!)tained delivery of possession thi’ough 
the Court. On the 15th November 1909, 
the opposite party, who Iiad obtained settle¬ 
ment of the land from the landlord on the 
I Itil April 1909, made an application under 

Rule 100 on (he allegation that he had been 

dispossessed. The Court, below 1ms held 
that Iheobjcefor is entitled to be restored 
to possession on tlie gionnd that at the time 
wIkmiIIii! delivery of possession was effected 
to tlie purchaser, the objector was in posses¬ 
sion. i his order has been assiiled on the 
ground that it is in contravention of Rule 
102. and that the Court below has not ap¬ 
preciated the true legal effect of tlie attach¬ 
ment before judgment in the .suit of tlie peti¬ 
tioner. On behalf of the opposite party it 
lias been argued tliat Rule 102 lias no appli- 
e.atioii and tliat even if the attachment is 
jii'oved to have been made, tlio petitioner 
would not bo entitled to bo placed iu pos* 
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session unless it was proved that the hold¬ 
ing in question was transferable. It has 
also been suggested that the case, as it has 
been presented to us, was not made in the 
Court below. It may be conceded that Rule 
102 has no direct application, as it applies 
only to cases of delivery of possession to 
decree-holders and does not include cases of 
execution purchasers. But it is clear tliat 
on belialf of the petitioner, documents were 
produced in the lower Court to show that 
the attachment had been effected and evi¬ 
dence appears to have been adtl need by both 
parties upon the question of the transferability 
of the holding. It is manifest, therefore, that 
the questions now in issue were raised in the 
Court below but they were not appreciated by 
the Court which upon imperfect findings has 
made an order under Rule 101 in favour of 
the opposite party. If the holding was trans¬ 
ferable, a surrender of it after attachment 
could not, in view of the pi’ovisions of sec¬ 
tion 6-1 of the Code of 1008, affect the position 
of the petitioner as execution purcliaser or 
create in tlie landlord and his new tenant any 
preferential right. 

The result, therefore, is that this Rule 
must be made absolute and the order of the 
Court below discharged. The case will be 
remitted to that Court in order t1)at it mny 
find,^/-5^, wlietlier an attacliment of the dis¬ 
puted property was effected on the 3rd April 
1908, as asserted by the petitioner, and 
secondly, wlietlier the disputed holding was 

transferable, if both these points are found 

ill favour of the petitioner, he will be en¬ 
titled to succeed. If either point is decided 
against him, he must fail and the opposite 
party will be restored to possession under 
Rule 101. Tiie costs of this Rule will abide 
the result. We assess the hearing fee at two 
gold mohnrs. 

The parties will boat liberty to adduoeevi- 

dence in the lower Court upon botli the points 
indicated above. 

Jinic made absolute. 


CALCUTTA HIGH COURT. 

Civil Role No. 3903 of 1910. 
September 6, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

RASIIC CHANDRA GHOSH— Claimant—■ 

Petitjoner 

'V67*St($ 

JITENDRA KDMAR GHOSH HAZRA— 
Decree-holder—Opposite Party. 

Cluim—Movahle property of perishohle nature, snle 

of—bubscqnent investli/afion of clnim — Clnim to stand. 

imj crop—Successful claimant not to he charged with 
hfirresting ensis. 

If movable property of a perishable nature is 
attached, and a claim is preferred the claim mav 
be mvestigacod even after the sale of the property 
by the Court. The Court will in such case adopt the 
rule of proportion ia awarding damage to the claim 
ant, assuming that the value of the article was 

represented with fair accuracy by the price realised 
at the sale. 

Whore standing crops belonging to a claimant are 

unlawfully attached, and e.vtraordinarv harvestino- 

expenses are incurred due to rho ernplovment of 

Court peons to do the work, the burden of the 

harvesting cost.s cannot be charged to the account of 
the claimant. 

Rule against the order of the Munsif of 
Howrah, dated April 1(3, 1910. 

Babu Monmuth'i Nath Roy, for tlie Peti¬ 
tioner. 


* X" 


site Party. 

Judgment.— We are Invited in tin’s 

Rule to consider tlie legality of an order in a 
claim case under Rule 58 of Order X.Vf of 
the Code of 1!)08. The opposite party in 
e.yecution of a decree for arrears of rent 
against their tenant attached the staiidimr 
crops on 10 ti’p/ms of land. The attach- 

HtnJ ftl'e 2nd Dfcember 

1. 0.1. Lig-lit days later, it was reported that 

lie crops were fit to be reaped. Tlie decree- 

holder was tliereupon directed to deposit 

the cists of reaping. This order of the 

Court was carried out and the Nazir was 

directed to fake steps to cut the crops. On 

tlie 14tli December, before tlie crops i,ad 

been reaped, tlie petitioner before us preferred 

a claim to the crops standing upon a portion 

or the laml about b hiyhas, 1^’ cr>t/f(hs in 

area. He alleged tliat tliese crops liad Iieen 

grown by hliirself and not l,y tlic .imlffment- 

debtorsof tlio decroe-lmldcr, and, conse.pient- 

li, could not 1)0 sei/,o(I in execution c>f the 

decree. He, therefore, prayed that till bin 

claim was adjudged, tlie reaping might he 
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stayed. But his applination was rejected. 
He subsequently prayed that after the crops 
were reaped, tliose claimed by him might be 
stored .separately. Tins application also was 
refused. Sabseciuenily, the crops were reap¬ 
ed and sold under the direction of the Court 
for Rs. 1*25. Jleanwhile, nearly Rs. 100 
had been paid by the decree-holder as the 
costs of reaping the crops and for incidental 
purposes. The claim was then investigated 
and was allowed. The Court directed that 
as the attached property had been sohl and 
converted into money, the claimant could 
obtain a proportionate share of the net value 
of the- crops, that is, of the diiference bet¬ 
ween the price realized at the sale and the 
harvesting costs. Tlic result was that the 
claimant was allowed Hs. 1.1 only. 

The claimant now invites ns to modify this 
order on the ground that as his cn'ps weie un¬ 
lawfully attached at the instance of the 
decree-holder, tlie huvden of the harvesting 
costs cannot he charged to his account. In 
answer to this C'mlention, it has been argued 
on hel.alf of the decree-holders that the rule 
ought to ho discharged on two grounds. 
because at the time when the claim was ac¬ 
tually investig.ited. the attached properly had 
ceased to exist and consecpienlly the claim 
must he taken to have proveal infructu- 
ons, because tlie claimant is at 

best entillcdto the value of the stan«ling 
crops, and there is no evlilenee to sliow wlnit 
tlnit value is or even what was tlie actual 
(plantity of crops grown by tlie t-laimant. In 
our opinion, the objection':, urged on behalf 
of tilt* dccrce-iiolders, are uiisnlistantial, and 
the order tnade l)y tlie Court below for deduc¬ 
tion of the liaivesting (diarges from the 
amount realized at tlic sale and hu* iiaymenr. 
of a share of the balance to the elaimaiit 
cannot be supported. 

In so far as the tirst ohjecti«m taken on 
behalf of the decree-holders is c^jm^ernod. it 
i.s clear tliat then; is no siihslance in it. Xo 
doubt. Knles and (>0 of Ordm- XXI of the 
Code of speak of claim to attached 

property and the i-elease of property from 
atfaehment, hut they do not jusiify the con- 
cbisi.in that if movable propel ty of a perbh- 
1 , 1 . 1 ,. natuie bas been attaelicd aiulaelaiiii 
bas been lu-efevrcd tbereto, ihe elaim must 
prove migatnry If the decree-holder can only 
induce tlie Cuurt to sell the properly hofoie 
tlu- claim i as been investigated. That the 


objection taken is entirely gronndleas be¬ 
comes obvious from one illustration. If the 
claim had been preferred to the entire crops 
attached and before the determination of the 
claim the crops had been sold, it could not 
have been reasonably contended that the 
claimant was not entitled to the value of the 
crops even though his claim was ultimately 
established to he well-founded. There is no 
reason why Ihe same principle should nob 
apply when the claim is preferred and estab- 
lislied to a portion only of the movable pro¬ 
perty attached. 

In so far as the second objection urged on 
behalf of the decree-holder is concerned, 
there is apparently' more substance in it. It 
need not be disputed that the claimant^ i.s 
entitled to the value of the crops as standing 
crops and there is no evidence of such value. 
It must not hs overlooked, however, that the 


absence of such evidence is in a large measure 
due to ihe rejection of the application by the 
claimant to the Court below to keep separate 
tlie crops grown by him. Under these circum¬ 
stances, the Court below justly adopted the 
rule of pioportioii and assumed tliat the 
value of the standing crops was represente 
with fair accuracy by the price realized a 
the .sale. AVe must take it, therefore, that the 
value of the crops grown by the olaima» 
upon 5 l->^7 cottas of land was Ha. /2. 

The only (lucstion which requires consider¬ 
ation is wlietlier any portion of the harvesting 
costs could ho oiiargcd on tlio claimant. i' 
ouropinion the orderof the Court below la 
not well-founded on principle and canno 
he snpporteil. The decree-holders, 'V len 
they' attached the crops of the claimant, 
he taken to have done so entirely at J ^ 
own risk. When they proceeded to sell i 
crops in spite of the claim which had e 
preferred, they took the risk of lo.ss hkeiy 
follow from the course they deliberately P 
sued. Jt is clear that their claim caniio 
sustained under cither section 69 or . 

7t) of the Indian Contract Act, 
former, because it cannot be urged 
tlie wliole of tl)e amount sought o 
charged was legally payable by the c mm » 
and not the lattc*r. because the action ^ 

decree-holdcr.s was clearly unlawfu . . . 

(liuiht, in view of the decision of the * “"l , 
Committee in Dakhini Mohau v. ® j „ 
(D.tI.en.le laid down in Tiluch Chand'I- 

(1) 21 112; 20 1. A. 103. 
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,thafc a person who is in wrongful 
possession is not entitled to recover sums paid 
on account of out-goings, although he may be 
able to use them for the purpose of reducing 
the mesne profits, cannot be treated as a pro¬ 
position of law of universal application; [see 
also Ahdul Wahid v. Shaluka Bibi (3), Goma 
Mdhad v. Gohal Das (4)]; but even according 
to the exposition of the law on the subiect 
by Lord AVatson and Lord Jlacnaghteii in 
Peruvian Guano Co., v. Dreyfus Brothers {h) 
a wrong-doer would not be entitled to any¬ 
thing more than expenses properly incurred, 
that IS, such expenses as the owner himself 
would have to make if the wrong-doer had 
not made them [Doe v. Uare (0) Clarke v 

Nicholson (7)1 Now in the Lsl before us! 
It the decree-holders had not unlawfully 
seized Ihe crops, Uie claimant who had grown 
them could have reaped them himself and 
incurred little or no expense. The effect of 

the unauthorised interference of the decree- 

holders has been that the value of tlie crops 
has been almost entirely swallowed up by 
the heavy harvesting expenses due to the 
employment of Court peons to do the work. 
Under these circumstances, we cannot justly 
throw the burden of these extraordinary ex- 

pensca upon the claimant 

The result is that this Rule is ma.le ub- 
solute and the order of the lon er Court is 

madi r l.asheer, 

made 1 able for a proportionate share of the 

harvesting Chartres. The effect of our order 

will be that the decree of the Court below will 
he vane_d X ne claimant will have a decree 
forRs 72 with co,sts both here and in the 
ower Court. XYe a.s.sess the hearing foe in 
this Court at one gold mohur. 

12) 4 r. ,5GB.C. r,. R, .m"'" 

(•J) 21 C. -WIJ; 21 I. A. 20. 

( 4 ) 13 ^4 

O rV ^ U. 225. 

b>) 2 C. and M. lt>;.iT\'r • a r i l’ 


CALCUTTA HIGH COURT. 

Civil Rule No. 3635 of 1910. 
September 8, 1910. 

Present-. —Mr. Justice j\Iookerjee and 
Mr. Justice Sharf-ud-Din. 

!MAN1 LAL GUZRATl— Depexdant- 

Petitioner 
versus 

HARRNDRA LAL ROY CHOAYDHURY^ 
Plaintiff—Opposite Party. 

Estoppel-Acceptance oj order of Court and action 
^••idertt on prote.<t~Riyht of appeal from order, if bar- 
f^d~Cin Procedure Code (Act Vofl90S),0. VI, R. 17 _ 
Ilaint—Amendment-Prayer for injunction to restrain 

defendant from executing fraudulent decree—Snhseauent 

amendment of plaint by allerjimj that plaintiff’s claim 
preferential to ihfeudant's decree—Amendment 
xcicther cUamjes character of suit—Amendmcnf,order 
oJ—Discretion of Court. 

A party who has adopted an order of the Court 
and acted under it, cannot, after ho lias euioyed a 
benefit niidcr the order, contend tliat it is valid for 
one purpose and invalid for another. But where tlio 
party aceejds the order under protest, he is not de- 
nniUMl from jij>j)euhn;j against if. 

The plaintiff claime.l to have acquired title to the 
«bspu ed property by purchase at an e.xoeution sale 
and alleged that the defendant was about to briri^^ it 
to .sale ni c.vecution of a fraudulent niorfgagc decree 
■md, theretore, lie prayed that tlic defendant inio-ht 
be perpetually restrained f.ou. proceeding witl. exe¬ 
cution of his fleeree. Subseijuentlv the plaintiff asked 
leave to aiiieiid his plaint, and the ohjeot of the 
aincndment was ro show that, apart froiii the fraud 
the inortgagcM eereeof tl.e defendant was not enfolce- 
nlik against the property because the transaction 
under nliieli the plaintitf derived his title gave him 

Id/ t'lr t tiofondant: 

-i * ^ ^ ^amendment was rightly nllowe<l- 
tlut It merely enabled the plaintiff to ui-e aii 
i'kc'n.nt.ve grouml in support of his claim f • 
injunction; that the plaintitf would have been so- 
1 lou.slv prejudiced if tlie.amendment had not been 
allowed for bo coni,I not have astu te h ^lo 3 
m another litigation: and that the effect 

amendment was not to alter the fumlamental cl.aiai 
or of the suit ami to c,invert it into another of a 
lent aiul Jiicoiisistont cliaract<'r ^ 

Auiomhnoi.ts m„..t noi be ullowe.l to ijiehulic., 
tl.o M.b.,tn,.t,,,l ..iifbls of the inirtv in favo, o? 

whose „|,po„v,it they .ni-o alimve.l; l,„t „h..orv. 

7 i f in that regard, the time and 

Rule against the order of tlie Stib-Jndge of 
Jlooghly, dated July 21, 1910. 

Rabus Me/iem/m Nath P,„j, BiraJ 

Mojumdar and Turakeshmar Pal Cliowdhnn, 
tor tlie Petitioner. ‘ ’ 

Dr. 7,Vv/, ]},hn,u aia,,h a,„l 

h,imn, ll„ner„. fnv the Opposite Rictv. 

RM iuvitcl ill this 

Rule t„ di.scharuc u„ or,lev 

Court below umler Rule 17 of Onlcr VI ol the 
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Code of 190S, by which a plaintiff has been 
allowed to amend his plaint. The suit was 
commenced on the 7th April 1909, the de¬ 
fendant filed their written statement on the 
21st Mny, the issues were framed 4 days later. 
The trial was adjourned from time to time for 
various reasons not material for our present 
purpose. Onthe24th February 1910,the plain¬ 
tiff applied for leave to amend his plaint. This 
application wa.s I'efused by the Sub-Judge on 
the ground that if tlie plaint was allowed to 
be amended, the defendants would find it 
necessary to file a fresli written statement, and 
a new issue would have to he raised. The 
trial commenced on the 19th July 1910, and 
witnesses on l.)ehalf of the plaintiiT were 
examined on that date as also on the day 
following. On the 20th July, the plaintiff 
applied for the framing of an additional issue. 
On the 21st July, tlie Suh-Judge held that 
the additional issue could not be trained 
unless the plaint was amended. He, there¬ 
upon, proceeded to consider whether the plaint 
should be allowed to be amended at that stage, 
that is, practically to review his order of the 
2r>th February 1910. He came to the con- 
clu.sion that the plaintiff ought to be granted 
leave to amciul the plaint upon payment 
of Ks. !"><► as (‘osts to the defendants. 'I’he 
costs were pai<l at once and were received 
by tlic defendants under protest. The plain¬ 
tiff ihor. amomleil the plaint by the inseition 
of a paragraph in whicli certain new facts 
were stateil. The defemlants, who unsuccess¬ 
fully resisted the application for amendment 
in tlio (’ourt beh»w. liave now assailed the 
order on the ground that the Suh-.Iudge 
oiigld not t«; iiave allowcMl t lie amendment, as 
the effect of it was essentially to (dningc the 
character of the suit. This has been contro¬ 
verted on behalf of the plaiiitilV, and we tiuve 
further heim invited to discharge the rule 
on the ground that as the defendants ae- 
cpiiesicMl in the older of the Houit in 
HO fai as they received the adjournment costs, 
they rannot now be permitted to (lucstion 
the pi'<')pri(‘ty fjl the order. In siippoi’t of 

this pr<pitnsition. reliance has been placed upon 
tlu* case oi 'i'iuhhi' v. Hthlff (1). 

In HO far as ihe preliminai-y ground urged 
hy Ihe plaintiff is cmn'eriicd, it has l)cen 
e.vplaihctl <m lu lialf of t he defendants that 
tli(*y w('r'* <’onij)eIled to accept payment of the 

(1) (IKl'i) IKx Cli. 1H7; 7 D. A L. til} 1'<L..I.K.\- 
•12U; la .It-r. rs i. 


costs under order of the Court, and they did 
so under protest. This allegation appears to 
be w'ell-fouiidecl. Consequently the principle 
which underlies the cases of TMler v, Bilder 
(1), King V. tSimjiiomls (2), Kennard v. Harris 
(8) and Pearce v. Chaplin (4), cannot be 
properly applied to the present case. That 
principle is that a party, wdio has adopted an 
Ol der of the Court and acted under it, cannot, 
after he has enjoyed a benefit under the 
order, contend that it is valid for one purpose 
and invalid for another. Here the defen- 
dant.s liad no choice in the matter. The 
order of the Court was .so framed as to make 
it practically obligatory upon tliem to receive 
tbc money. If the learned Judge had direct¬ 
ed the costs to be paid,into Court to the 
credit of the defendants, and they had 
voluntarily withdrawn the sums deposited, 
they might liave been debarred from question¬ 
ing the validity of the order. We must, 
therefore, overrule the preliminary ground 
upon which we are invited to di.scharge the 
llnle. 

In so far as the merits of the order are 
conceimed, it i.s necessary to state that the 
subiect-inattcr of the litigation is an one- 
half share of a property named Guunuekpota 
and a smaller share of another property to 
both of which the plaintiff claims to have 
acquired title by purcliase at a sale in exe¬ 
cution. In the plaint as originally framed, 
file plaintiff alleged that the defendant in 
execution of a fraudulent decree in a mort¬ 
gage .suit dated tlie 19tli December 1895, and 
made absolute on the 24th March 1908, was 
about to bring the disputed properties o 
.sale. He, therefore, prayed that the defen¬ 
dant might he perpetually restrained from pijo 
ceodingwith execution of his decree. ^ 
object of the amendment is in ^ 

show tliat, apart from the alleged fraud, i 
moitgage decree of the defendant was no 
enforceable against the property m 
hands of the plaintiff, because the transaction 
under which tlie plaintiff derived his title 
him in law a preferential title ° 

tlie defendants. To pat the matter in f^^otlier 
way, whereas in tlie plaint as origina 

framed the plaintiff sought an injunction on 

the ground tl.at the decree under execution 
was fi audulent. in the plaint as amen e 

(:») 7 Q. n. 2Ki»; 14 L. J. Q. H. 24S} 9 Jnr. 701- 

CD > It. C. KOI; 1 1). A n. 272. 

(4) 9 Jt. tS02j 1(3 h. .1. Q. B. 49. 
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put forward an alternative ground in support 
of the injunction, namely, that as the result 
of previous litigation upon which the title of 
the plaintiff was founded, the decree was in- 
operative against him. The result of tlie 
amendment, therefore, has been that the 
plaintiff has been enabled to urge an alterna¬ 
tive ground in support of his claim for injunc¬ 
tion. It is further obvious that if this alter¬ 
native ground is not put forward in this suit, 
it cannot be asserted in another litigation ; in 
other words, the plaintiff will be debarred 
for ever and seriously prejudiced if the amend¬ 
ment is not allowed. The question, therefore, 
arises, whether the order for amendment has 
been properly made under Rule 17 of Order 
VI. That Rule authorizes the Court to allow 
at any stage of the proceedings an amend¬ 
ment of the pleadings in such manner, and on 
such terms as may be just, and renders it 
obligatory upon the Court to make all such 
amendments tis may be necessary for the piii*- 


pose of determining the real (lucstion 
in controversy between the parties. Now 
what is the real question in controver.'^y 
between the parties here? Obviously, whe- 
llier the disputed properties are liable 
to be sold in execution of the decree held 
by the defendant. To determine this ques¬ 
tion, the Court must investigate the true 
character of the antecedent transactions. 
As to one branch of tliese transactions, 
the plaintiff charges 
absert.s in the alternativ'e 
fraud, the defendants 
able claim against liirn. 
to say that the effect 


fraud, but lie 
that apart from 
liave no enforce- 
It is impo.ssible 
of the amend¬ 


ment is to convert the suit into another of a 
different and inconsistent cliaracter \_Ualeigli y. 
Qoschcn (5)^; nor can we say, to use the 
language of Mr. Justice Straight in Hamilton 
V. Land Mortgage Bank (b), tliat the plaintiff 
coming into Court with one case and hopeless¬ 
ly failing to prove it, seeks to succeed upon 
another, and that directly in antagoni.sm 
with his primary allegation. It cannot be 
rightly maintained, as it was put in Kadnafh 
v. Sadasiv (7), that by the amendment the 

fundamental character of the suit is altered. 

As was observed by this Court in Chhayun- 
nessa Bibi v. Kazi Basirar Rahman (S) 

(6) 5. A. 456. 

(7) 20 C. 805. 

(8) 5 Ind. t'us. 032j 37 C. 399; 11 C. b. J. 285. 


no comprehensive formula cau be franieil 
to dehne precisely the power of a 
Court to allow amendments to be made; 
but this much may be laid down as 
the cardinal rule that the allowance of 
amendments must, in eveiy stage of the case, 
rest with the discretion of tlie Court. Amend* 
ments must not be allowed to prejudice the 
substantial rights of the party in favour of 
whose opponent the amendment is allowed, 
but observing due caution in that regal'd, the 
time and extent of each amendment are in 
the judicial discretion of the Court. As was 
observed by Brainwell, L. ,). in Tildesley v. 
Harper (9), leave to amend ought to be grant¬ 
ed unless the party applying is acting 
mala fide or by his blunder has done some 
injury to his opponent wliich cannot be com¬ 
pensated for bj'" costs or otlierwise. Whether 
the original omission arose from negligence, 
carele.ssness or accidental error, tlie defect 
may be allowed to be remedied, if no injustico 
is done to the oflier side because in tlie ex¬ 
pressive phraseology of Rjwen, \j. J., “there 
is one panacea which heals every sore in liti¬ 
gation and that is costs.” Cropper v. Smith 
( 10 ). 

Upon a review of all the circumstances of 
tlie present litigation, we are of opinion that 
the application for leave to amend was im¬ 
properly refused by the Sub-Judge in the 
first instance and was rightly granted ulti¬ 
mately. The rule must, therefore, be dis¬ 
charged. As tlie Sub-Judge, however, alter¬ 
ed his opinion, we are not prepared to say 
that the application to this Court was un¬ 
reasonable, and consequently wo make no 
order as to costs. 

Ihile (lii^chnrgel. 

(0) (1H7H) 10 Oil. I). aoO; 43 L. J. Ch. 495; 39 h. 

T. 27 W. 11. 219. 

(lU) (1884) 2(i C'h. \). 710; 53 L. J.CIi. 801; 51 L. T. 
733; 33 W. K. GO. 
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Fnfric.<, hoiv tohp provt^'J -Lunitnflon Art (X\'of IS77), 

10. 20— ^AAmi:<iu'oti .Aiontu he of 
tfi.</inci U'.ihiUtij in diitpute, nit an;/ liihilihj —Payment 
oj intci-esf u here dehtn,’ liihje in respect of srferal 
tiansnctions—Appro/n ifition of interest to sererril debts. 

It is essentijil in cviy c;iso. wdieve reliance is i)lacerl 
upon booksof aceonnt. to estalilisli that they liave 
been rocrnlarly kept in t’ae coarse of Imsiness.* Tliev 
need not he written up from inonumt to inonient, or 

from dav to d;iv. 

• • 

Deputy Commissioier v. I’arshod. 27 C. 118 

(I . t .) ; Jf) I. 251; 4 C. W . X. 417. relietl upon. 

Bat it isohvit^ns that if tlioy liav<‘ been written n|» 
casuallv once .a week or a fortnight, thoujjh thev mav 
1)0 ndniittoil in cviilence, tln'V ihi not possess the 
same claim to <*onli(lence that attaches to books 
tmtered np from <lay to day or froiii hour to hour as 
transactions take place. 

.Unnehersh'iiv v. Xem iJbuntmsey, 4 IJ, rj7(>, 
referred to. 

The proper procedure to follow i.s to call the clerk, 
who ha.s kept the accounts «»r some ])crsoii competent 
to speak to tlunj- jrenuin'oiess, to prove that the hooks 
have hoon re«riilarly kept and that they are ‘'onerallv 
accurate. 

Ihr.irka Dis. t) M f. A. 88 at n. [IS. 

followed. 

Where c a t liii a -c ma^ h > ik-! were produce I in the 
ori^dnal t’oort hy l lu* plaintitY. and all that was proved 
wastliat thev wore in lln- liandwriliiit; of hi.s father, 
and the hooks wi*re not even e.xamiin'd in detail in tlic 
orii;iti:il Court, atrlthe pirtiealar cutries upon uhich 
t li<' plaint in relieil n t*re not 'J(di*c’f»• I and c\hihited: 

/h7«/. that the ontrif.s ou‘_dir toliavchoen pointed 
out and ]irov«“d and <'Vid«uice slnnild also have hec-n 
f/ivcii in ‘leiail as to the character of the hooks tljcin- 
selves. 

.\n acknowled.''inei,i iiinler sectic.n Id of the I.imit¬ 
ation .\ct. 1877. nei-d tiot he I'vprcssfMl .and tnav he 
h-ft. to implication: hut it niii-t he a neci*s<:irv impli¬ 
cation from the Words used that llx* ])er.son 
acknowledgin'/ n as referring to and admitting the 
<listinct liability in dispiit** .-ind not anv li:d*ilit\-. 

d'ljiil Ibi'i v. //■!. / J,il, d Horn. h. It. I'l-lii'tl 
upon. 

Thi'refore \\ hen* . who 'V.»v iiidehteil to |] in i-e'iiect 
of eleven ililVerent tran'.aetiim^. wrote a letter to 
the cdTcct ihaf (lie monev of (he .adiha'ssec 
Would hi' paiil: tli:it t lie ti'liiis of (he letli-i' 

not heini.'' .specitic eiionoh to indicate whether 
the at'kiiowled'/mejii la lated to one or more of these 
tra;.sa<'tion«. it ua> not siilficient to save the <daim 
in re.specL of any of f hem from t lo- h.ir of limit:it (on. 

.Section 2 ) of the ivimitation .\c(. 1877. did not 
expressly refer to the <Mse i»fp:iymen( of ;t sum a.s 
interest when nion; tlian one debt was due from 
ilehtor to the eie*!iior. 

When theri'ari' two delUs ami payment of interest 
has heen nnide by (he delitor witlioiit .sjnidtieai ion. 
it oriv .save either debt from limitation. 

I fie amount due ;is interest from a ilebtor to a 
ci'cditor in respect of ('ii.'hl dilT.-rent t r.insaetion.s was 
Its, :i(»7 when a payment of IN. 2‘)'> was made 
towards intei'i'st. The sum paid >vas .suHieient to 
<liseliar/e the ivhole »>f (lie interest due on the last 
si'ven debt s a moll 111 ill'/ to IN. 175 and tliere was a 
halain'c (d'Ks. 2.5 lel( which miy'ht bo di'inncd as part 
]>a\’ment of inteie:-.! on the fir.st sum due: 

Hell, tliat the infereinje was )>erfcc*.ly Icirilimute 


that the payment reasonably bo attributed to all 

the debts which were thus saved from limitation. 

If (he plaint shows the f'roiind of exomption from 
limitation, the recpiirement of section 50 of the Civil 
Procedure Codeof 1882 is satisfied; but this doesnot 
preclude the plaintiff from taking another and an 
inconsistent ground to got over the bar of limitation 
if he believes that the latter is tl>e true ground, and 
he is entitled to urge that the suit is not barred by 
limitation for n reason different from the one assigned 
in the ]daint. 

Appeal from tlio decree of the Second Sub- 
.Tudgo of IJari.sal, dated March 9, 1908, affirm¬ 
ing t hat of t he First Munsif of that place, dated 
April *29, 1907. 

Hahns .Tognnh (Jhamlra l^ny and Prokash 
Chnnilra yfafnmdar, for the Appellant. 

Hahns Dtvarka Nafh Chakravnrti and 
BhusJian BnnerUe-, for the Respondents. 
Judgment.— This is an appeal on he- 

half of the defendant in an action commenced 
against him hy the plaintiff-respondent, 

for the recovery of Us. 1.999. The cise for 
tlie plaintiff is that tiie defendant, who was 
engaged in contract business under the Dis¬ 
trict Hoard of Faridpur found it necessary to 
borrow from his fatlier money from time to 
time upon agreement to pay interest there¬ 
on at the r.‘'te of 2 per cent, per annum. 
Actronling to the plaintiff, the first of the 
sums lent was advanced on the 2nd April 
1902 and tlie last on the (>tli August 1904. 
The plaintiff further alleges that tlie defen- 
.lunt made paynients on account of principal 
and inti'ia'sb on the 2n(l April 1902 and a 

paynieiit on iv'c-nint of interest only on the 

21st Septeinher lOO.’l. Aijording to tlie 

statement of accounts appended to the plaint, 
a sum of Its, 1.729.S would ha duo from the 
d'fendant on atvount of the principal 
and Ks. l,2'i7-M-9 as interest thereon. 
The plaintitf, iiowcver, relinquished out 
of the sum due ns interest Hs. 99?-6*9 and 
he claiiiK'd to recover the balance Rs. 1,9*' 
from the defendant. In support of that 
olaini the plaintiff lelied upon the private 
aec nint hook of Iiis fatlicM’, for the years 
1S99 to 190! whielt, he alleged, contained 
entries of sum.s paid out to the defendants. 
He also produced a letter alleged to have 
l>epn written iiy tlui defendants on the 2oti 
October 1901- to the father of the plaintiff, 
wliich ho asserted contained an ackuowle g 
nient of the ilehts. sufficient iu law to save 
(he claim fi oui t he bar of limitation. Vj 

Court of 1st iii.staiice the defendant resiste 

the claim mainly on the ground that be ba 
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not borrowed any money on the several dates 
alleged by the plaintiffs, but he conceded 
that he had taken loans on other occasions 
which he had duly repaid. He farther 
pleaded that the claim, if true, was barred 
by limitation. The Courts below have con¬ 
currently decreed tho claim in part. They 
have found that the story set upbytlie de¬ 
fendant was untrue, and that the sums al¬ 
leged to have been advanced by the plaintiff 
had been duly paid to the defendant. except 
two sums dated the 18th December 1903 
and the 6th August 1904. The Courts be¬ 
low have also overruled the plea of limitation 
on the ground that the payment made 
on the 21st September 1903 was suMi- 
cient to save the claim from the bar of 
limitation. 

The defendant has now appealed to this 
Court and on his behalf the decree of the 
Subordinate Judge has been assailed sub¬ 
stantially on two grounds, namely, that 

the account books were not regularly kept 
in tbecoiir.se of business and weie conse- 
. admissible in evidence, and that 

III any event the specific entries of tlie sum 

advanced had not been dulj" proved; and, 

tiecnmUj/, that the claim was bancd by 
limitation. 

In support, of the first of these contentions, 
the learned Vakil for the appellant lias placed 
reliance upon section 34 of the Indian 
Evidence Act which provides that entries in 
books of account regularly kept in the course 

ot business are relevant whenever tliey refer 
to a matter into which tlie Court has to en¬ 
quire, but such statement sliall not alone 
1 ^^ m".*" charge any person 

with liability. It has been argued that be¬ 
fore an entry in a book of account can be 
treated as relevant and consequently admis- 
Rible in evidence, it must be proved that the 
book has been regularly kept in the course 
o business and it has been a.<^serted that in 
the case before us, there is no evidence to 

W upon uere so 

ept. It has al.so been sngge.sted that there 
H, on the other hand, evidence to show that 
the books were not regularly written. J,. 

Vrkirfor'tl " the learned 

VakiMor the respondent has contended that 

in Older to bring an account book within the 
sec ion, it IS not necessary to show that it 

has been written from day to day, as ruled 

by tbe Judjcial Committee in the case of 


Beputy Commissioner Y. Ram Parshad (1). 
To determine, whether the objection of the 
appellant is well-founded, it is necesskry to 
remember the principle on which the rule 
IS based. The reasons for the rule are, 
first, that the habit and system of making 
any such book with regularity ensure their 
accuracy; secondly, that the influence of liabit 
prevents casual inaccuracies and counteracts 
the casual temptation to mis-statemenfs: 
thirdly, that as such books record a regular 
proce.ss of bnsine.ss tran.saction.s, an error is 
almost certain to be detected and rectified, 
fourthly ihiit in such books mis-statements 
cannot be made except by a systematic and 
comprehensive plan of falsification ; and 
jijthly, in some cases the writer may make 
the record under a duty to his employer in 
wlHcli case there i.s the additional ri.sk of 
censure from the ma.ster if a mistake is com- 
mitted (Wigmore on Evidence sections 15, 

7r- 0. J., observes in Poole x. 

l)/ras(2), it IS easier to state what is true 
tiian what is false: the process of invention 
implies trouble; t be clei k has no interest to 
make a false entry; if he has any interest it 

IS rather to make a true cnti y; a false entry 
would be likely to bring him into disgrace 
with his employer. To put the matter in 
another way, i„ fl,e words of Swayne. J., in 
lunuiersfunx. (^h.impoyuc (3), the rule rests 
upon t],e consideration tl.at (he entry was 
within the writers busfne.ss: the writer lias 

full knowledge, no motive to falseliood and 
there is tlie strongest improbability of nn- 
ti’iith ; safer sanctions rarely surround the 
te.stiniony of a witness examined under 
oath, hrom tlie point of view of tliese prin¬ 
ciples, it IS ei^senfial, in every case where 

re lance IS placed upon books of acronnt, to 
establish that they have been regularly kept 
m the course of bnsine.ss. It is pcrfeclly 
true that as laid down by (heir Lordships of ■ 
the Judicial Committee in tlie case of Prpu/,, 
tommissiourrv. Ram Parshad fl), they need 
not be written up from moment to moment or 
from day to day. JLit it is olivions that if 

they have been written np casually once a 

week ora fortnight. thongJi they may bo a.I- 
mitted in evidence, tliey do not possess tlie 
same claim to contideneo (liat attaches 

(1) 2 . (.118; 20 I. .\. 2o t; 4 C. W. X. -11 7. 

MllvT fi' ^ *'■ J- J■ 

{o) 3 \\ allucu 14\). 
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Ijour to lioiir as transactions take place. 
[.Ifnwr/KT Shaw x. New Dhunnnsy (4).] The 
proper procedure 1o follow', therefore, is, as 
laid down hj' their Tiordships of the Judicial 
Committee in Dwnrka D.is v. Jaakee I)as (5), 
to call the clerk who has kept the accounts or 
some person competent to speak to their 
genuineness, to prove that the hooks have 
been regularly kept and that tliey are 
geneially accurate. Hut this is not all tliat 
is necessary: section d t makes the entries re¬ 
levant if they are ejilrie.s in a hook of account 
regularly kept in the course of liu.siness. It 
i.s, therefore, not sullicient merely to prove 
the correctness of the ho(»k. the entries them¬ 
selves have to be proved unless indeed the 
necessity for such irroof is removed by the 
admission of the opposile party. In the 
case before ns. the account books were pro¬ 
duced in the original (’oiii t and all tliat was 
proved on the siile of the plaintilT was that 
the books wei'C in tli » haml Ariting of hi.s 
father. Kali I*i‘osaniM» Chuckerhutt}'. The 
books wci-o not even examined in detail in 
the original Court. 'I'he particular entries 
upon whi'-h tlie plaintllV relies were not even 
sclectetl ami e.xhibitcd. In this (i’onrt .some 
ol the entries liave not h(*en traced at all. 
Obviously the proeeeilings in the original 
Court were eonilnit(>d with consi<lerahlG 
laxity, 'i’he particular entries upioi which 
llie plaintiff relies oiiglit to have been point¬ 
ed out anil proved: evidence should also iiave 
been given in detail as to the cliarai'ter of 
the books themsidve.'*’. We have ourselves 
exatnined the hooks closely and we are of opj- 
nion that tliey i e(|niie tniieh fuller .scrutiny 
titan has been applied l)y the Coiirfs b»*|o\v. 
liefore the plaint ilV can he permitted to use 
any entriis theiein iti .support of hiselaiin. 

It must he retiiemhered turflier that the 
books purport to be the pri vat e a<*eount lrn>ks 
of tlie father of the plaintilf ami they ought, 
coiiSOfiuently, to he eirefully testecl before 
they are used Jtgainst tlie defendatit. In 
fact wlien they are used in favour of the 
Iilaintilf, it niust not he overlooked tliat the 
plaintilf is allowed to use in his own favour 
evidence wliicli lie or his predeccssor-iii- 
iiiterest lias created: tlie Court must, tliere- 
fore, feel assui'ed that the books are tlinrough* 
ly reliable. The first ground taken on 
behalf of theappellaat must, c mseiiuent ly, 
prevail. 

(1) t n. rod. (0) 0 -M. I. A. KS at ]». Ob. 


OASfiS. tl9l0 

* 

In so far as the second ground urged on 
behalf of the appellant is concerned, it raises 
a que.stion of considerable nicety, the true 
bearing of which does not appear to have 
been appreciated by either of the Courts be¬ 
low. The plaintilf relies upon a letter alleg¬ 
ed to have been writteu by the defendant on 
the 26th October 1004- as al.so upon a pay¬ 
ment of intere.st alleged to have been made 
by him on the 21st September 1908, to save 
the case from the bar of limitation. In so 
far as tlie letter i.s concerned, the Subordi¬ 
nate Judge has »fwwntion 

of its geiiuii>€ire^' In our opinion, even if 
tlie-Uifter^he asamfied to be genuine, its terms 
arc not snfliciently precise to constitute an 
acknowledgment of liability in respect of the 
right ill controver.sy within tlie meaning of- 
section 19 of the Limitation Act. The letter, 
which is adilressed by the defendant to the 
father of the plaintiffs, staic.s tliat tlie writer 
had informed Ananda Cliarau Chakravarti 
that since the overseer had pa.ssed the bills, 
the money of (he addrc.s.sce would be paid. 
It will bo ob.served that the defendant, if the 
story of tlie plaintiff is true, was indebted to 
his father in respect at least of eleven differ- 
nent tnui.sactions: the terms of the letter are 
obviously not spocitic enough to indicate 
w hether the acknovvlecignient related to one 
or more of tliese (lansactions. Xo doubt, as 
ob.served in tlie case of Oopnl Uao V. Jl(tri 
Lai (i)), tliongli an acknowledgment need not 
be expressed and may be left to implication, 
it inu.st be a nece.ssary implication from the 
words used, ‘hat the person acknowledging 
was referring to and aiimitling the distinct 
liability in (li'<putcand not arij’liability, lest- 
ed ill tlie light of this principle, the letter is 
obviously insullieient to save the claim from 
t lie bar of limitation. 

In .so far as (he alleged payment of interest 
is eonccrneil, the question which arises for 
consideiation is, whether tho payment is 
sutlicient to bring the case within section 20 
of tlie Ijirnitalioii Act. Tliat section provides 
tliat where intere.sb on a debt is before ex¬ 
piration of the pre.scrihed period paid as such 
by a per.son liable to pay the debt or by his 
agent duly authorized in this behalf, a fresh 
period of limitation shall be computed from 
(ho time when the payment wa.s made. Ibis 
section, it will he observed, does not expre.ssly 

jufer to the case of payment of a sum as in- 

(0) y Bom. 1. U. WU. 
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terest when more than one debt is dae from 
the debtor to the creditor, which is the case 
now before ns. As we have already stated, 
the defendant borrowed various sums from the 
father of the plaintiff on different occasions*. 
The sums advanced were never consolidated 
so as to constitute one debt. Consequently, 
when payment was made of Rs. 200 on account 
of interest on the 21st September 1903,.with¬ 
out further speciScalion, the question neces¬ 
sarily ari.ses whether the payment is sufficient 
to save the claim from the bar of limitation iu 
respect of any or all of the differentdehtsdue. 
The learned Vakil for the appellant has con¬ 
tended that there is no presumption that the 
payment wa.s made on account of one of the 
different debts than of the others; and that, 
consequently, tlie inference is not permissible 
that any portion of the claim is saved from the 
bar of limitation. In support of thl.s proposi¬ 
tion, reliance has been placed upon the casesof 
Tippetts V. Ileane (7): Burn v. Boulton (8) ; 

V. Fnivkos (0). Reference has been made 
pa?ticularly to the second of the.se cases in 
which it was ruled by Tindal, C. J., that if it 
}»as besnlefb in doubt on whichof the accounts 
the payments were made, they >YOuid have 
been applied to neither. Now it niaj’’ bccori- 
ceded thatllie payment whether of principal 
or interest must be attributable to the debt 
sued on. Tippets v. Benne{7)\ Sivimsv. Bi ullou 
(10); In re Fonntdineill). So that when (here 
is only one debt between the parties, a pay¬ 
ment of interest may without further evi¬ 
dence he referi'ed to that debt. Eraiis v. B>ivii's 
(12); but where there is more than one debt, 
the plaintiff must make out distinctly that the 
payment, on whicli he relies, is applicable to 
the debt sued for. Burkett v. Bhnishftnl (13) ; 
Holme. V. Green (14). Now, if the debtor does 
not appropriate at the time of payment, what 
is to happen? Me lias, no doubt, the first riplit 
to appropriate provided he does so atthetime 
of tlie payment; because ({nirqnitl soliilnr. 


{1) 1 C. M. 2.12; 40 K. W. 540; 4 Tvr. 772; H L. .1. 
Kx. 2K1. 

(8) 2 C. n. 470; GO ff. R. .IfKS: 15 f,. J. C. P. 07. 

(0) 5 Hin-r. .V C, 4.55: 50 R. R. 75o ; 7 Sc-otr 44t; 2 
Aril. fi2; K R. .f. 0. R. 270-. G .hir. to**. 

(in') fis.io) 5 K.vrli. 802; 20 .1. Kx, -M. 

(in (1000) 2 Ch. :tH2; 25 T. K. ]{. GSO; 7.S L. .1. <'li. 
C4H; 101 L. T. s:i: 25 T. K. R. Gs!). 

(12) (18GS) 4 A. A- K. 840; 2 H. & W. 15; G L. .J. K'. 
R. 2G8. 

(15) (1848) 5 Kxch. 80; IS h. .7. Ivx. .‘Ik 
04) (181G) 1 Sturkioa 488. 


solvitursecundum moiltin solventis. But if he does 
not appropriate, the creditor has the right to 
appropriate,bec.iusef??aV(7^tiiirecipi7j«r, recipitur 
secundum modun recipientis. The right to ap¬ 
propriate thus devolves upon the creditor and 
c.iu be exercised by him at any time before the 
proceedings questioning the debt. Hie Mecca 
(15); Smith v. Betty (16). Oonsequently, the 
rule which the learned Vakil forthe appellant 
invited us to adopt, viz.., that if tliere are two 
debts and payment has been made by the 
debtor w’ithout specificat ion, it cannot save 
either debt from the bar of limitation, cannot 
be accepted as an infle.xible rule of law. 
In fact, there is weighty authority in support 
of the contrary view. Thus iu Walker v. 
Butler (17), the creditor had the money due 
from his debtor on seven sep.arate advances 
w'hich aggregated to more than £> 300. The 
debtor made a payment of .C 60 but with¬ 
out .specification as to the particular debt 
for which the payment was intended. The 
different accounts had never been balanced or 
ascertained between the creditor and the 
debtor, much less had there been any con¬ 
solidation. It w'as ruled that there was 
evidence to go to tlie .jury as to wdietlier the 
payment on account of the debts was suffi¬ 
cient to take the wliole out of the statute of 
limitation. Oarl), J., declined to assent to the 
doctrine that whei'e there are two debts ex- 
i.sting and a payment i.s made, not specifically 
appropiiating to either, there is no .sufficient 
evidence of a payment on account of 
either of those debts to take it out of the 
statute of limitation. Crompton, J., observed 
that even where the debts are not separate, 
if a payment is shown, it will lie a question 
for the jury whether it is not applicable to 
all the debts. The case of yu.s'h v. Hodgson 
(18) is clearly distinguishable. In that case 
A was indebted to B on three promissory- 
notes. Upon application by B, A paiil C 5 
on account (d interest. At the time of this 
payment, two of the notes were barred anil 
one was not barred. It was ruled tliat 
tl.e payment must ho altriliuted as made 
o.vidnsively ill respect of the nolo not barred, 


(15) (1S07) .\. r. 2SG ; GG .7. \\ 85 ; 7l> Ik T 57!' ; 
45 \V. Ik i;(;7. 

(IG) (lOiia) 2 K'. |{. 517 ; 72 k. .1. K. Ik 85 ); S!) L. 
'r. 258 ; 52 \\k R. 187. 

(17) (185(1) G K. :m.l H. .'.OG ; 10(1 Ik Ik (Dl ; 25 J,. 
.1. (}. 11. :)77 ; 2 .lur. (x. s.) (1S7. 

(18) (1855) G De, Ik M. C. 171 ; 10/1 Ik Ik 157;25 
k. .1. C!.. ISG ; I .l ir. is. <.) ‘.MG, 
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liocnusp, as Lord Cianworth observ¬ 
ed, where tliere are several debts, the 
inference is that the payment should be at- 

liilmted t> those not barred. .See also In 
nosiveil (10) and v. Young (‘>0). 

The que.stion, therefore, arises, whether lliero 
are any special rircuinstances in the case be¬ 
fore as wliicli may Iielp us to iletermine 
wliether the payment of interest was made 
on account of all or any of the debts then 
due. For this purpose we need not examine 
the accounts before the '2nd April ll)02. 

Tliere liad been before that four advances of 
tlie n^^Mcgate sum of Its. 1.12o and interest 
thereon was due to the extent of Rs. od-O-d. 

On (he 2nd April liMjJ. IN. SOO was paid 
by the defendant. 'I'lie result of this was 
that the whole of the claim for interest was 
satisfied and the <lefendant coiitinned in¬ 
debted to the plaintitV for the principal sum 
of JN. \\ P state below in a tabular 

form the sums snhseqiiently advanced on the 
ditferent dates and the inteiest approximately 
due on each snm fr-om the date of its advaiu-e 
to t lie date when !N. 200 was paid on account 
of interest. 
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It will f»hserve«l thit the amount due 

as inlercst wlit-n ilie paynieni ot Ks. 200 was 

iiia.h* on (he 2l.st Sept eiri her 10)7, was 

Its. ;107: the Mini pai<l was siillieient to <lis- 

I’liarge the ^vlJolc ot the inteiasl tine on the 

l:i>( seven tlehts amtiunting to Ks. 17o ami 
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on I lie lii st sum due. l. titler I hese cireiim- 
Mt)) 2 7r>].. .1. ('ll. 2:M;Pi h. 'J'. 

2 la . t \v. It t'.tMj : 22 'I'. 1. I{- 17 

(Jio ))Hn7)2' i.. 121 : (id h. .). Cli. 7:57 ; 77 1.. T. 

; 1 '- W, It. 


stances, tlie inference is perfectly legitimate 
that the payment may reasonably be attri¬ 
buted to all the debts. In this view, no por- 
tmn of the claim would l>s b.irred by limit¬ 
ation. Tlie learned Vakil for the appellant, 
however, has strenuously contended that as 
under section 50 of the Civil Procedure Code 
of lbb2, the plaintiff had stated in his plaint 
how he proposed to save his claim from the 
bar of limitation, he could not be now allowed 
to rely upon an altogether different circum¬ 
stance a.s sulUcient for his purpose. lu sup¬ 
port of this proposition, he has placed reliance 
upon the cuse of Jng^ithtrnr Hoy v. liaj Ntirain 
Mifli'i- 'J'hat decision, however, as ex¬ 

plained in the cases of Unghu Xath w Syed 
iSumud Shnh (22), YaJtuh Thrahtni v. Bai 
Hnhiinuf Boi (2d) and Higfarini v. Chandi 
(21), does not lay' down any indexible 
rule of law. If tlie plaint shows the ground 
of exemption, the requirement of the Code 
is salisHed, hut this does not preclude the 
plaintiff from taking aiiotlier and an inconsis¬ 
tent ground to get over tlie bar of limitation 
if he believes that the latter is the triieground. 
Consequently, in tlie case before us the plain¬ 
tiff.respondent is entitle ! to urge that the 
suit is not barred hy^ limitation for a reason 
dilU-reiit from the one assigned in the plaint, 
d'hc .second ground upon which tlie decree 
of (he Subordinate Judge is assailed, cannot 
consequently', he supported. 

Tlie result, therefore, is that this appeal 
must he allowed, the decree of tlio Subordi¬ 
nate Judge reversed and the case remitted to 
him in order that he may I'e-exainine the 
question, whether the plaintiff lias proved 
the advances allegcif by liim. The Suhonli- 
nuto Judge will direct the Court of first iri- 
.stance to take such evidenceas may' lie adduced 
by t he plaintiff in support of the account hooks 
to prove (licit character and the specific en¬ 
tries up'Mi which he relics. The defendant 
will he allowed opportunity' to adduce rebut¬ 
ting evidence. \Vheii the additional evidence 
is receivo<l by the .Subordinate Judge, he will 
consider (he case on the merits. It, is to he 
iM'ted. Imwever, that the matter is not to be 
re*opened in so fai*as the tw«) sums alleged to 
have been advanced on the 18fh December 
llti);{, and Gtli .\agnst DOT are (^>iioerned. 

( 21 ) :u c. in.-i; s (\ \v. N. i(>s. 

(221 12 U’. (>I7 : 7 C. L. .1. 5(5i>. 

(2a> 10 Uom. I,. U. .2-0). 

(21.) 8. N*o. •((;•* of im>s. 



INDIAN CASaS. 


87 


Voi. vnij 

CttARU CHANDRA t*. SARAT CHANDRA SINGH. 

This part of the case has been concurrently 
dismissed by the Courts below and as plain¬ 
tiff has not filed any cross-appeal, the truth 
or otherwise of these alleged payments cannot 
be re-investigated. The costs of this appeal 
will abide the result. 

Apppttl alloxL'Pil. 


CALCUTTA HIGH COURT, 

Civil R-jle No. 3094 of 1910. 

August 4, 1910. 

Present :— Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

CHARU CHANDRA DUTT— Plaintiff- 

Petitioner 

versus 

SARAT CHANDRA SINGH— Defendant- 

Opposite Party. 

Civil Procedure Code {Act V of 1903), O. I, li. 10, 
3nb-R. (1) — Pnrtie.-i, addition- of—Suit instituted 
through bona tide mistake in hue—Kndoivment held 
invalid by Jirst Court—Suit for account by heir against 
executor—Endoinnent held valid by appellate Court—' 
Petition by sbebaits for being added as parties to 
account i.-itjf —Sliobaits to beadded as plaintiffs — Inter' 
lorn tor y order—Revisinn. 

Order T, Rule 10, sub-nilo (1) of the Civil Procedtiro 
Code coiitomplates cases in which a suit is brought 
by a plaintiff who snbsciinontly discovers that lie 
cannot "ct the full relief he seeks without the joinder 
of some other persons as co-plaintifTs. or where it is 
found that some other person and not the original 
plaintiff is entitled to the relief claiiiu'd. In the 
former contingency a new [larty has to hi? added, and 
in the latter, a now party has to he substituted. 

iletKi /ide mistake within tlie moaning of the .sub¬ 
rule may be one of fact or in law. Where the Court 
of first instance takes one view of the law and the 
Court of Appeal takes a contrary view, that in itself 
is sufficient evidence of bona fide mistake. 

Hughes Y. The Pump House Hotel Co. Zd., (1902) 2 
K. B. 485; 87 L. T. 3.59; 50 W. R. G77, relied upon. 

One Siiresh Chandra dedicated by his Will a portion 
of his properties to an idol to be established by bis 
executor Satish, who took out probate and continued 
in charge of tho estate till his death. Shortly after, 
one of tho five grandsons of the testator (who wouhl 
have been entitled to succocil in the event of an 
intestacy) brought a suit for construction of the Will, 
making tlie other grandsons of the tc.stator a.s ahso 
tho heir of tho executor and one Charii, who had heeu 
a])])ointod by tlio Will ns n shebitif of tiie propo.sod 
idol as defendants. Tho first Court held that tlie 
endowment was invalid. I'barn appealed against 
tho decision. Meanwhile throe of the grand.sons of 
tho testator brought a suit for accounts against the 
heirs of the executor ami for three-fifth sliare of tho 
estate. Tlie other two grandsons were maile ilefeii- 
dants. After that, Charu’s ap|)oal sneceoded, the 
endowment was held good, and tho suit for con¬ 
struction of tho Will was withdrawn, ThonCharu 
and one of the three grandson.s took out Lettm’s of 


Adiniuistration and applied in the suit for accounts 
praying that they might be substituted or added as 
parties to the suit and that leave iniglit be granted to 
them to amend tlio plaint and that two of the throe 
original plaintiffs might either be removed from tho 
suit or transferred to the category of defendants: 

Held, that the suit for account, when it was com¬ 
menced, was properly instituted, that subsequently ifc 
having been found that the endowment was good, 
the two shehaits who took oat Letters of Administration 
ought to have been made parties to the account suit, 
and tho other tw'o original plaintiffs made defendants. 

It is within tho powers of tho High Court to 
interfere with interlocutory orders if the Court is 
satisfied that such interference is needed in tho 
interests of justice. 

Qohivda Mohan Das v. Kunja Behary Vas, 10 C. L. 

J. 407; 4 Tnd. Cas. 361, Amjad Ali v. Ali lIussen,G 
Ind. Cas.574 ami Rnmrup Das v. Mohunt Shirjram,7 
lud. Cas. 92; 12 C. L. J. 211; 14 C. W. N. 932, relied 
upon. 

Rule against tbe order of the Sub-Judge of 
24-Perganiiahs, dated June 27,1910. 

Babu Khefra Mohan Sen, for the Petitioner. 
Babus Jogesk Chandra Roy, Shoroshi Charan 
Mitra and Nares Chandra Sinha, for the 
Opposite Part 3 ^ 

Judgment- —We are invited in this 
rule to set a.side an order by wbicb the Court 
below has refused to allow the petitioners to 
intervene in a suit for accounts against the 
representatives of the executor to tlie estate 
of one Sure.sh Cliaudra Gangoli. Suresh 
Chandra GangoH died on the 29th January 

1907. Before his death, he had made a 
teslament<»ry disposition of his properties, the 
effect of which was to dedicate a considerable 
portion of his e.state for the benefit of an idol 
to be e.stablisbed after his death. He ap¬ 
pointed Kumar Satish Cliaiulra Singh an 
executor of this AVill. At tlie time of his 
deatli he left five grand.sons by daughters, 
who would have been entitled to succeed in 
the event of an intestacy, lb appears that 
the executor obtained probate of the Will 
and continued in charge of the estate till his 
deatli which took place on the 30th January 

1908. Sliortly after, one of the grandsons 
of the testator, hj' name Keshab Chandra 
•^Inkerjee, instituted a suit for constructiou 
of his Will, for declaration that the endow¬ 
ment created thereby was invalid and in- 
opeiative in law and for incidental i-eliefs. 
Amongst the parties to this suit, were tho 
other grandsons of the testator a.s also tho 
lieir of the cxeculor, and one Cliani Cliaiuler 
Diitt, who had been appointed hy tlie Will a 
shehnif of tho proposed endowment. On the 
5th September 1903, the Subordinate Judge 
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ilecreed the suit nnd held that the endow¬ 
ment was inoperative, inasmuch as the 

j * was not in existence at tlie 

lime of the death of the testator. Cliaru 
thandra Dutt alone appealed to this Court 
‘*n the erround that the Subordinate Jiulfre 
iiad taken an erroneous view of tlie legalitj-^ 

of the pivvisions of the Will. Shortly after 

tins. It was held hy a l^ill Hench of this 
( ourt in the case of Bhiipafi Xath Smrifi- 
hrfhov. Bam /vu/ (1). that a valid endow¬ 
ment could he created in favour of an idol, 
even thonprh the iinaj^e was not in existence 
at the death of the testator. ConseQuently^ 
when tlie appeal of Chani Chandra caniJ 
to he heard on the 2:>th Fehruary IJIIO, tlio 
plaintiff-respondent asked for leave to with¬ 
draw the suit. Xo other course was possible 
for him. herausethe g-iound. upon which tlie 
suit had been instituted, Innl been completely 
neE‘ati\cd hy the subsctjuent decision of the 
Full Ilench. licave was ijranted and the 
suit was witlidrawn. ^Feanwhile. on the 4th 
October lOO.'t, that is, after the decision of tlie 
orififinal (oiirt in the suit for construction 
of the Will and declaration of the invalidity 
of tlie endowment and dui-inj^ the pendency 
of Die appeal :irr:,ii,st tlmt deeision. thivo 
of the jrrandMiiis .if Siircsli (diandia. namely. 
Khetra Pada, Mritiin.joy and Copal lad insti¬ 


tuted, In the Court of the Subordinate, Jmli^e, 
a suit for aceouIlfs aca 1 nst t ho repl■(^sclltaf i ves- 
iii-interest of the executor. Kumar Satish 
(’handra Sinph. This action liad been com¬ 
menced by Du* plainfltT on the assumption 
that the decision of the Siiljordinate .lildye 
was correct, that, tlie dedication was inopeia- 
1 ivc, ami Diat they were entitbd to fhree- 
iit'fh share of the estate «if Snresli Chandra, as 
upon an intestacy. 'I’lie other ^^ramlsoiis were 
made defendants in flu- suit. Conscijnently, 
the suit when it was «• iiiiiimm'od was pr<>p'»i ly 
in';t)tuted l»y threi* of tlti* li\o p(*rsons en- 
f it h'll to (he estate of Siiresh (’handra. A fler 
the suit was withdrawn on the2otli F<'l»niaiy 
l!DO. one of tlu* trr.-uidsons, Klietar Pada. and 
('harn Cliamlra Dutt, one of tlie Birlmils 
nmlerDu* Will, mach* an applieation to the 
Di.^trii-t .Indufc bir bellers of Ailminlsfration 
to ihij (.-slate of Snresh Chandra, on the 
M’loiind ilia! the estate had not been e<nn- 
])h*t»*ly adininist(*red b^' the exeeufor Kumar 
Satish ('handra Sinirli. Tliis npplieation was 

i/^raiili-d Oil the ’h d May PtPh S'/i* may 
iliafn-l ‘io. (ilJ; :t7 f. lL^S;lOt’. b..!.!}').'); ltd. 
W. N. :m. 


Observe here that the order of the District 
Judge is not quite intelligible. Khetra Pada 
was an infant and the application for Letters 
of Administration, in so far as he was con¬ 
cerned, appears to have been made by his 
father, Radhuka Xath Jtukerjee. The learned 
Judge overlooked the provisions of section 13 
of the Probate and Administration Act which 
lays d(^w*n that Letters of Administration 
cannot be granted to any person who is a 
minor or is of unsound mind. The order 
of the Judge, however, is possibly capable 
of the interpretation that he granted the 
Letters of Administration to Cham Cliandra 
Dutt and tlie fatlier of Khetra Pada Mukerjee, 
Die grant in favour of the latter to continue 
only during the minority of his son Khetra 
Pada. Hut we are not concerned now tvith 
the picci.^e effect of the order of the District 
Judge: let us assume that the District Judge 
granted Letters of Admini.stiation to Charu 
Chandra. Dutt and Khetra Pada Alukerjee. 
On the 12th ifay 1910, two applications were 
presented in the account suit, one by Charu 
(’handra Dutt and tlie othei* hy Kiietra Pada. 
The pelitioners prayed that tliey might be 
substituted or added as parties to the suit, 
that leave might be granted to them to amend 
the plaint and that two of the tliree original 
plaintitfs Miitunjoy ami Copal might either 
he leinoved from the suit or transferred to Hie 
category of defendants. The Subordinate Judge 
rejected Diese applications on the 27th June 
1910, and we aie now invited to consider 
the propriety of his order. We may state 
at onee that Die learned Judge appears to 
have taken a very iiaii’ow and resfrieJod 
view of his power.s and duties in tlii.s luatfer. 
Ue lield that ns tliere had been no devolu¬ 
tion or assignmemt of interest, during the 
pemh-iiey of the suit, no question of substitu¬ 
tion oi- a«ldi(ion of names could possibly 
arise. Tie also liebl tliat if the applications 
woi e .grantc«h Ibe nature of the suit would 
he altered, and concluded that on this ground 
alone they must bo refu.sed. In our opinion, 
tbe vie.v taken by the Siihordinate Judge i.s 
erroneous and cannot possibly be supported. 

Tn so far as one of tlie petitioner.^, Khetra 
Ihida. was concerned, it may he ob.served that 
li(* was one of the original plaintiffs in the 
suit; in so far, however, as the other peti¬ 
tioner Charu Chander Duff was eoneerned 
in case his application was granled, tlie result 
would he the addition of a new party as 
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plaintiff in the suit. But both these cases 
are completely covered by Order T, Rule 10 
sub-rule (1) of the Code of Civil Procedure 
of 1908. That rule provides that where a 
suit has been instituted in the name of a 
wrong person as plaintiff or it is doubtful 
whether it has been instituted in the name 
of the right plaintiff, the Coui’t may, at any 
stage of the suit, if satisfied that the suit 
has been instituted through bona fide mistake 
and that it is necessary for the determination 
of the real matter in dispute so to do, order 
any other person to be substituted or added 
as plairtiff upon such terms as the Court 
thinks just. This rule corresponds to Rule 2 
of Order XVI of the rules of the Supreme 
Court in England, and it has been uniformly 
held there that this rule contemplates cases 
in which a suit is brought by a plaintiff wlm 
subsequently discovers that he cannot get 
the full relief he seeks without the joinder 
of some other persons as co plaintiffs, or 
where it is found that some other person 
and not the original plaintiff is entitled to 
the relief claimed. In the former contin¬ 
gency a new party has to be added, and in 
the latter a new party has to be substituted. 
No doubt, the rule is applicable only to cases 
where it is established that the suit has been 
improperly instituted through a bona fide 
mistake; hut such mistake may obviously be 
one of fact or in law. If any authority is 
needed for this proposition, reference may 
be made to the cases of Duckett v. Gover (2) 
and Hughes v. The Pump House Hotel Co.. Ld., 
(3). In the latter case, it was pointed out 
that where the Court of first instance takes 
one view of the law and the Court of appeal 
takes a contrai’y view, that in itself is suffi¬ 
cient evidence of bojia Hde mistake. In the 
case before us, the Subordinate Judge in the 
suit for construction of the Will of vSuresh 
Chandra Gangoli held that the dedication 
was inoperative in law and that conse¬ 
quently his grandsons were entitled to his 
whole estate. That view was subsequently 
negatived by a Full Bench of this Court 
which overruled a series of decisions 
in which a contrary view had been taken. 
It is obvious that when the plaintiffs in.sti- 
tuted the suit for accounts on the -ith AugU'<t 
1009, they based their claim on the decision 

of the Subordinate .Judge which was sup- 
(2) 6 Ch. I). 82; 40 L. J. C\x. 407; 25 \V. R. 55 
( 3) (1902) 2 K. R. 485; 87 h. T. 359; 50 W. R. (577. 


ported by a series of decisions of this Court. 
Subsequently, they found that this position 
was no longer tenable, that the dedication 
was valid in law and that one of the original 
plaintiffs was entitled to maintain the suit, 
not in his character as a person interested in 
the estate of Sure.sh Chandra Gangoli, but 
as a person who bad obtained Letters of 
Administration as a joint shebait of the idol 
to be established under the direction in the 
AVill of the testator. The other applicant, 
Charu Chandra Butt, who had defended the 
suit for construction of the Will and had 
secured its withdrawal in this Court, had 
also obtained Letters of Administration as one 
of the shebaits. What possible objection can 
there be to the addition of these two persons 
as pnrties to the suit ? Even assuming that 
a question of limitation could arise upon 
addition or substitution of a plaintiff under 
such circumstances, Davji v. Mahadev (4), it 
is conceded that no question of limitation 
can arise here, because the executor, against 
whose representatives accounts are sought, 
died on the 30th June 1908, and ibe appli¬ 
cations for addition or substitution of the 
petitioners as parties to the suit were made 
on tlie 12th May 1910. Tlie learned Vakil 
for the defendant opposite pai ty has, liow- 
ever, confessed witli cynical frankness that 
if the applications of the petitioners are 
refused, he proposes to have the suit dismiss¬ 
ed on tlie ground that in the events whicli 
have happened, tlie original plaintiffs are not 
entitled to proceed with the suit, and to 
leave it open to tlie petitioners to institute a 
fresh .suit for accounts against the represen¬ 
tatives of the executor. A Court of justice, 
however*, will not encourage such wasteful 
litigation. In our opinion, there can he no 
doubt that the order for substitution ought 
to have been made by the Subordinate Judge. 
The view we take is supported by the oases 
of Gopil Dass Agancal v. Budree Dnss Snreka 
(5) and Sesharnrna v. Chmnappa ((3). But the 
learned Vakil for the opprisite party lias 
contended that an application of this cha¬ 
racter ought not to 1)9 granted if it is estab¬ 
lished that the original plaintiffs liud no 
cause of action at tlie time w]>en the suit 
was instituted. lie has not lafferrcd ns to 
any authority in support of tin’s view, althougli 

his contention is, perhaps, to some OKtent 

(4) 22 \i. (i72. 

(5) 33 C. 057; 10 C. \V. \. (502. (0) 20 M. 407. 
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supported by the decision of the Bombay 
High Court in the cases of Bhann Tukarani 
SJiet V. Kashi Nath Pantl Shct (7) and Satjad 
AbduJ Ilak v. Gnlam JHaui (S). The contrary 
vie?sr, in our opinion, is obviously well-founded 
on principle and is amply supported, not 
only by the cases to which reference has been 
made but also by the decision in Chiiudcr 
Coomcr Boijv. G(>c<tol CLunder Tihnffachar)ee{,9')^ 
as also by the recent decision of the Madras 
High Court in the case of Krishaa Bai v. Ttio 
Cokala and Ooccnimoif Agent, Tanjorc (10). 
The learned Vakil for the defendant has also 
argued tluit the case of an administrator 
stands on a different footing from that of an 
executor, that the title of an administrator 
does not relate back to any period antecedent 
to the grant of administration, that in this 
view the petitioners had no right of suit 
when the action was commenced, and that 
consequently they cannot be appropiiately 
adde<l or substituted as parties plaintiffs in 
the pending suit. Tliere is some apparent 
force in this (joidentiou [see W'unkford v. 
]Vauk)(»rd (11)]. where it was ruled that an 
administrator is not entitled to institute an 
action before he hasobtainefl Letters of Ad¬ 
ministration. See also rhill/ps \\ Jfar/Ieif{l'2)\ 
Tallersal v. Asshinnth (18). See, however. 
Laniell on Chancery lhaclice 352. But it 
must be remenihei cd. as pointed out by Baron 
Pai'ke in ^ffngfin v. Thomas (II), that this 
principle has its limitations; althougli an 
act <lonc by a party, who afterwards becomes 
a'lr.iinistrutor, to the piv.iudice of the estate, 
is not made goocl by subscinent achninis- 
tration. yet if the act is foi- the benelit of the 
estate: the order relates hick, so that by 
virlnc of the appointment the administrator 
is able to recovei-again.sl such per.sons as liave 
interfered with the estate and theiel)y to 
pievent it from being prejudii-eil and despoiled. 
\Tharp'‘ V. Sfallirood (15); Foster v. /?n/^'.s-(l(;); 
Sea, -son V. ] tohius,ni ( 17 ); Williams Oil Lxecii- 


(7) 1:0 It y-iT- 
(K) :io n. G77. 

(‘D (J C’. :17<». 

(10) :'.o .M. lit': - 
( J 1 ) ( l70O) 1 Salk*')*) 

{l;;M I<'<”^7) :-tC. Ar l^ 1-M. 

M-n (l'to:J) 1 Animal Prac'tiro llOat i*p. lA.l. 

i , issa) H I-;.. Cl*. L. J.lvv h>2i \, Jm-. 


( I t) 

( 1.7) 5 .M. A li. 700; 
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hi;) (IH.13) .M. a W. 233j to K. H. 311. 

{17U l^'O !) •-' F. A I’. 351. 


tor lOoh Edition, Vol. I page 469]. In the 
case before us. it is not open to the represen¬ 
tatives of tho original executor to contend 
that the petitioners are not entitled to claim 
an account from them merely because they 
were not appointed administrators till the 
3rd May 1910. Upon their appointment as 
administrators on that date, they became 
clothed with the right to take the accounts 
of the e.xecutor wdio was apparently in charge 
of the estate till his death on the 30th Janu¬ 
ary 1908. [Bafodn Prasad v. Gajendra Nath 
(18)]. Wo. therefore, feel no doubt as to the 
propriety of tlie order we are about to make 
in tills case. 

Tlie learned Vakil for tlie opposite party 
has finally urged that it is not competent to 
this Court to interfere with the order of the 
Court below, in the exercise of either its 
revisional jurisdiction or it.s powers of superin¬ 
tendence under the Charter Act. He has 
contended that tho order now assailed is an 
interlocutory order and that, consequently, 
the Court is powerle.ss to set matters right, 
though fully satisfied that the order i.s wholly 
unjust and erroneous. We do not feel pressed 
by thi.s argument which is invariably the 
last ro.sort of a liiigant when convinced that 
the order he has obtained from the Court 
below i.s contrary to law and cannot be 
defended on the merits. 

'flic ilecisions in Judoopnttce Chatterjee v, 
Chnnder Kant Bhti/tarharjee (19); }\heftra,ii07ii 
V, Shpama Churn (20); Virarha Nath Scti v. 
Ki'oii hat Gossami (21); Proinafha Nath v. 
Uakhat Pas (22); Basti Bihi v. Ifanif-nd-din 
(23) and GoJab Jan v. Bhola Nath Manik (24) 
show that this (^oiirt may interfere in cases 
of this de.scription, if otherwise grave and 
irreparable injury will be done to one of the 
litigants. These six cases deal with the 
question of addition of parties to pending 
suit.':; iu five cases, tho Subordinate Court 
ha«l erroneously refused to a*ld the peti¬ 
tioner as a party; in another case, the 
Court below had erroneously made an order 
of tlie contrary de.scription and thus brought 
on the record a person who was not entitled 
to he ??'-adc a party to the suit; in every 

(IS) 1 fn*l. Uns. 2s;): <) C. L. .1. 3s3 at p. 404. 

(lU) 1) \V. 11.300. . 

(20) 21 C. 730. 

(21) 11 C. L. .1. 42(J; 0 liul.Cas. 740. 

(; 2) 11 (A L* 4. 420; () Itiii. fas. 7-M». 

(23) 0 In*l. Cas. 570; 12 C. J,. .7. 2(i7. 

(24) 7 iad* JS!* 


INDIAN OASES. 


91 


\M. Vlil] 

DIGAMBAR DAS V. NISHIBALA DEBI. 

insfcancB, the order of the Court below was 
dischar ged. A reference again to the cases of 
Oohin'Ia Mohan Vas v. Kunyi Behary Das (25); 
Amjad AU v. Ali Husain (26) and Bam Bup 
Has V. Mohunt Shirj Bam (27) will show 
that it is within the powers of this Court 
to interfere with interlocutory orders if the 
Court is satisfied that such interference is 
needed in the interests of justice. In the 
case before us, as we have already pointed 
out, the petitioners, as administrators appoint* 
ed by a Court of competent jurisdiction to 
the estate of Suresh Chandra Gangoli, are 
entitled to take accounts from the represen¬ 
tatives of tlie original executor. Indeed the 
decision of this Court in the case of Baroda 
Prosid Bancrjee v. Gajendra Nath Banerjee 
(18) shows conclusively that it is their duty 
to do so and that in the event of their failure 
to take such accounts from the represen* 
tatives of the original executor, they are 
themselves liable to render accounts. There 
can be no question, therefore, that tiiey ought 
to be added as parties to the suit. 

The result is that this rule is made abso¬ 
lute, the order of the Court below is dis¬ 
charged, and the two petitioners are added 
as plaintiffs in the account suit. The other 
plaintiffs, Mritunjoy and Gopal, will be re¬ 
moved from the category of plaintilfs and 
made defendants in the suit, which will, 
therefore, proceed, as re*constituted, at the in¬ 
stance of the present petitioners. The petition¬ 
ers will have liberty to amend tlie plaint and 
the defendants will also be allowed oppor¬ 
tunity to file fresh written .statements. 

The costs of this rule will be costs in the 
suit. We assess tlie hearing fee at three 
gold mohurs. 

Buie made absolut'/, 

(25) 10 C. L. J. 407; 4 tiul. Cas. :j(U. 

(20) (> Ind. Cas. 574. 

(27) 7 Iiul. Cu.s. 92; 12 C. h. J. 211; 14 C. W. 922. 
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OP 1909. 
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Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

DIGAMBAR DAS— Plaintipp in No. 276 
AND Defendant in No. 293—Appellant 

versus 

NISHIBAL A DEBI —Defendant in ^ 
No. 276 AND Plaintiff in No. 293 — 

Respondent. 

Vendor and pitrehaser—Mortgage for balance oj 
consideration—Inability of vendor to put purchaser in 
possession of entire property—Rednefion of consideration 
for mortgage pro tanto—C/an/i to portion of property 
sold, by third party—Power of purchaser to compromise 
with claiinant-~-Whether vendor hound by compromise — 
Clause in conveyance that if damage, was sustained for 
any other cause, vendor would not be responsible, 
lohc'ther sufficient to relieve vendor's liability under s. 55 
s'tt-s. (2), Transfer of Property Act — Transfer o/Pro- 
perty Act (^IV of 18S2), s. oo sub-s. (2) — Purchaser's 
claim Jor expenses of litigation ivifh successful claimant. 

Wiiero a purchaser takes a conveyance and being 
nnablc to pay the whole of the consideration in 
cash, executes a mortgage security for the unpaid 
balance, and it s»ibse(incntly trnjispires that the pur¬ 
chaser is entitled to a de«luction from tlie price settled 
bee.ause the vendor is unable to transfer what he 
had agreed to sell, tlie cojisiileration for the mortgage 
will also be reduced pr<i tanfo. 

A pnrchas(“r may well compromise or refer to 
arbitralion any adverse claim made upon him, wliich 
would be covered by the vendor’s covenant of title, 
without giving notice to the vemlor of the claim on 
the proceedings, and lie will be entitled to recover 
umler the eovonunts the amount paifl or awarded to 
be paid by him as eompensation and costs to the 
claimant. 

iireaf Western Ry. Co. v. Fisher, (IDOG) 1 Ch. SKJ- 
74 L. J. Ch. 241; 02 L. T. 1U4; 5G \V. K. 297, referred 
to. 

The only (jualilication to the rule is that if the 
vendor has no notice of the claim and of the intention 
to compromise it, he wouKl be at liberty to piove in 
<lefeiiee tliat tlio claim wa.s unfounded either wjiolly' 
or partially or that ho could have made better terms 
than the purchaser, or that the purchaser made an 
improvident bargain, and in these respects lie would 
have to boar the burden of jiroof. Ilis position is 
worse if with notice of the claim he declines or I'ails 
to remove or contest it liim.self. He cannot thou 
even allege any such ground of ilLd’mico. 

Smith V. Compton, ',i B. ami Atl. 4()7, referrecl to. 

Therefore, where llio vi-mloi* was a party to the 
suit and (luietly acipiiescod in the adver.se decision 
by the original Court, he eaiiuot siieee.s.sfullv turn 
rouml and contend that the coinprouiise, which took 
(ilace ln'tween the cluiiiiant and tin* purchaser in his 
presence iu tlu‘ appcllatt* (Jomr and wiflioiit any 
protest on hi.s part, was iinpiovideiif. 

In a conveyaiiee, tlie vendor ch?clured that he had 
not made any gift etc. of the [iroperty and that if orx 
aecoiHit of any such oneunibranci' any damage was 
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sastnlned l>y tlie pnrchasor, tlio vendor would iinloni. 

s was followed by a clause that if daningo 
Was sustained from any other cause tlie vendor 
woulil nob he respoiisihlo therefor: 

that this clause was not comprehensive enough 
to negative the liability of the vendor, which ho may 
incur, by roasou of the broneb of the cevenant im- 
plied, under section 55 sub-sectiou (.2) of the Transfer 
ol Ihoperty Act. to the effect that the seller mu.st be 
deetneil to have contracteil wirli the buvor that flic 
intere.st he professed to transfer suhsisted and that 
he hafl power to transfer the same. 

When reli:inoo is ))laeed up«>n an expia*ss contract 
to exclude the openju.m of the statute, the contract 
to he binding must be i-xpre.sseil in pl.iin and 
unambiguous language; if tin* vendor use.s expressions 
reasonably capable of misconstruction or if ho uses 
umbiguou.s worths, the purchaser may gtoierallv 
ctm.strue them iii the manner most ailvaiilageous to 
himself. 

S’e.fhoj v. 2 C(illyer.o*>l>. at p. 5()2. felieil npotl. 

Where an action is brought against the purchaser 
by a jttTstm uitli superior title, ami flte foniH-r 
<'»>m{«romi.ses by payiugmoiiey.be isentiilol in an 
action upon tin' et>vonaul f<ir title t«> ri*eover the 
\vhob; sum so paid and his eosts. fjtmi tho vemlor. 

Bit tliis pi-iuciple is iuapplicabh: to ttie c:ise 
where the litigathm exp« uses he incurred were 
caused in a large luiaNuie by the exaggnuated claitn 
id' the person witli .vuperior title, for which his 
Munlor \\as in no wav responsiljle. and he volun¬ 
tarily gave (Ip costs wliieh in the event of ulii. 
mate sne<i-ss he might have l»eeii awarded, and 
he had r<“ali/ed a snl)st:intiaI amount as profits 
from the jioriion of tIn- pjopi i ty hii h he olUained 
from his \mnlor iliongdi In* limiliy io>l it. In.«aneh 
;i case, there will be iiti r:ii|iire ol ju.>'tice if the 
(’oiiit if'ltise? lo allow him any daimige.s in the 
shape of liligation expeii'es agaiii-'t the veiidoia 

Appeals frtiiii the deciees of flu? lliird 
Stib-diidgeof 2 1 Pci gauiialis. dated Fclu-uary 

27, II'O:). 

Ihiiu'.s J'rnrash ('JunKhr MUloi- and Su.<il 
MiitJ/ifih M'llh'k, for the Apptrllaiif. 

\iiihn Jimjo Jjul ('Imhrnrnrfi. for tho Ue* 
sponu cut. 

Judgment. — 'I'lK.se appeals Jiiiie out 

of two cross suits in tnie of whicli tht* 
appellant l)ig;uid)ar Das is the plaintifl' and 
in tho oilier the defendant, 'I'lie events 
aiitei’edenl to thest* two litigati<nis, in so 
far as they are material for oui' present pur¬ 
poses, lie in ti narrow compass and may 
he Initlly nairaled. One Oliindra llhn.san 
Cliatferiec. fatiicr of tlie respondent, Nislii 
Bala Dehi, was tlu; owma* of a reclaimed 
property in liio Sundeihnns called Sham- 
nnggar or Dahhipnr oi- T^abhinmnee in these 
pi-oceeding.s. H«.' had a /.<’mtnihir{f right 
ill a 1 oth shaft* ami a pniui right in 
till' remaining -l/oth share under ceitain 
[orsoris failed the llntts. On tlie l.llh 
.M;ijeh Ohiiuha lUiusaii entered into 
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an agreement with Digambar to transfer his 
interest in the property to the latter for 
a con.sideration of R.s. 18,500 out of which 
Rs. 5,000 was paid down as earnest money. 
On the 7th April 1S98, Ohindra executed 
the conveyance and it is the common case 
of both partie.s that another instalment 
of Rs. 3,132 was paid at this time. For 
the balance of the consideration, the pur¬ 
chaser executed a mortgage in favour of 
Ihe vendor and as the total amount of 
the Cvni.sideiation had been fixed nt Rs. 18,500, 
the mortgage was created for the balance 
calculated to be due namely Rs. 10,368. 
Payments were made on account of this 
mortgage from time to time till only Hs. 2,000 
remained due on the 5th April 1900. 
]\Ieanwhi]e on tlie 2nd April li9S, one Ram 
Narain Patra had instituted a suit against 
Ohindra for recovery of possession of 500 
hujhas of land which he alleged were in¬ 
cluded witliin a neighbouring chnk held 
by him but had been unlawfully seized 
by Ohindra. On the 3rd June, Ohindra filed 
hi.s written statement in which he staled 
infer alia that tlie property had been trans¬ 
ferred by him to Digambar Das. This 
written statement of Ohindra proves beyond 
all controversy that tlie land then in dispute 
was claimed by Ohindra as included within 
his properly whicli lie had transferred to 
Digambar; in fact this written statement 
completely negtitives the suggestion made 
in tills Court by the representative of 
Olnmlia that the disputed land had not 
luen transferred hy him lo Digambar but 
had hcen unlawfully seized hy tlie latter 
at his own I’isk and upon his own respon¬ 
sibility. The effect of the written statement 
of Oliindra was that Digambar ^Yas added 
as a party to the suit on llio Olh June lt9S. . 
During the pendency of that litigation, 
Oliindra die<l and on the 1 Ith September 
1S99 his widow, Jibantara, was brought on 
tlu* record as Itis legal representative. 
On the 12th Docemhei* 1900, the suit of 
Paltra was dismi.s.sed on the ground that he 
Imd no interest in the propertj' and Ins 
grarulfatlier was tho per.son beneficially 
inlcrc>fcd. Ram Naiain Pattra thereupon took 
a ilocd of gift from his grandfather and on 
tlie 19th March IflOl commenced a fresh 
suit against Jihanfaia and Digambar. He 
l>iayed for recovery of pos.session of 500 
bighas of land and for mesne pi’ofits from 
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the 12fch April 1897 to the date of delivery 
of possession. A Commissioner was appointed 
to demarcate the boundaries between the 
two properties claimed respectively by the 
plaintiff and the defendant. His report was 
to the effect that out of 500 bighas in 
dispute about 133 highas belonged to the 
then plaintiff Ram Narain. The Subordinate 
Judge, however, decreed the claim in full 
and made the defendants liable for costs 
to the extent of Rs. 1,472 and mesne 
profits to be assessed in execution of the 
decree. Digambar alone appealed to this 
Court and he joined as parties respondent 
to the appeal the plaintiff Ram T^arain and 
the co-defendant Jibantara. The latter died 
on the 4th May 1905 during the pendency 
of tlie appeal and thereupon Nishibala, 
the daughter of Ohindra, was brought on 
the record as his representative-in-interest. 

On the 25th June 1906, by consent of parties 
this Court varied the decree of the origi¬ 
nal Court. The plaintiff was allowed a 
decree for possession of 133 htghas only and 
he abandoned all claim for mesne prolits 
and costs. By consent of parties, it was 
further directed that the name of 'N'ishibala 
he struck out of the record of the suit. 
There has been some discussion at the bar 
as to the precise meaning and effect of this 
part of the order. But w'e feel no doubt 
that what w'as intended was to dismiss the 
suit as against Nishibala. This, in fact, would 
be obviously appropriate because after the 
sale by Ohindra to Digambar the contest 
would be restricted to Ram Narain Patra 
and Digambar Das. On the 13th Septem¬ 
ber 1907, Nishibala commenced one of the 
suits now before us for recovery of the 
money still due on the mortgage. Digambar 
Das defended tlic suit on the ground tiiat 
as tlie mortgage liad been executed for tlie 
balance of the consideration for the sale and 
as the consideration had partially failed, 
nothing w'as due on the mortgage. On the 
other hand, Digambar complained that he 
had a legitimate grievance because by reason 
of the omission of his vendor tc inform 
him that the title to the propei’ty w'as 
disputed, he had been needlessly involved 
in a costly litigation and he consecinently 
in his turn commenced a suit on the 2nd 
September 1908 against Nishibala for re¬ 
covery of damages. The two suits were by 
consent of parties tried together in the 


Court below. The Subordinate Judge has 
held that as Digambar bad purchased the 
property after enquiry, he was not entitled 
to claim any damages for partial failure 
of consideration and that the consent decree 
between Ram Narain and Digambar Das 
W'as collusive. In this view, the Subordi¬ 
nate Judge has decreed the mortgage suit 
of Nishibala and dismissed the damage suit 
of Digambar, 

Digambar has now appealed to this Coui t 
against both these decrees and the position 
taken up on his behalf has substantially 
been that Ohindra fraudulently omitted to 
inform him that the title was disputed, 
that as a result he has not only been dis¬ 
possessed of 133 highos of land but has had 
also to incur heavy co.sts in an expensive 
litigation and that consequently the obvious 
justice of the case requires that he should 
be indemnified by the repi esentative-in- 
interest of Ohindra. This position has been 
strenuously controverted on behalf of the 
respondent and it has been argued that 
there w'as no fraud on the part of Ohindra, 
that Digambar purchased the property en¬ 
tirely at his own I’isk, that the claim of 
Ram Narain was wholly unfounded, that 
the consent decree was improvident if not 
collusive and that in any event, under the 
terms of conveyance, the vendor was not 
liable to indemnify the purchaser in the 
events whicli had happened. It lias also 
been contended on behalf of the respondent 
that the claim for damages is barred by 
limitation. 

Ill so far as tlie suit to enforce tho 
mortgage security is concerned, it is, in our 
opinion, fairly clear that the plaintiff' cannot 
succeed If the defendant establishes tliat 
there has been a failure of consideration 
to the e.xtent of 11s. 2,000 left due on the 
5th April 1900. The conveyance and tlie 
mortgage-deed were parts of the same 
transaction. No doubt in tlie mortgage in¬ 
strument, it was stated that the sum secured 
was Rs. 10,368. But the recitals .stated 
expie.«sly that this was iliic as the unpaid 
consideration for tlie conveyance executed 
on tlie same ilay. Tlie substance of tho 
transaction was tliat the purchaser took tlio 
conveyance and as ho was unable to pay 
the whole of tlie consideration in cash, lio 
executed a mortgage security for tlie unpaid 
balance. If, therefore, it subsequently traiia* 
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pircd tha*^ the piu’chaser was enUtled to 
a deduction from tlie price settled, because 
the vendor bad failed to transfer wliat he 
had agreetl to sell the consideration for the 
inortprafire would also be reduced pro tautri, 
Tlie intention of the parties obviously was 
that tlie properties purchased by Digrambar 
should continue as a security for the unpaid 
balance of the purchase money, which at 
the time was assumed to be Rs. Hb308 on 
the hypothesis that the vendor had a good 
title to all tliat he professed to convey. 
We must, tlierefoiv, proceed to consider 
whether tlio appellant as ilefendant in the 
mortgage suit has estaldished that there 
has been a failure of cmsideration and, if 
so, to wliat extent. 

Now it is perfectly clear that ajiart from 
all questions of framl. the ]>iirchaser is 
entitled to tlie benefit of section o.*) sub¬ 
section (2) of the Transfer of Property Act. 
It may be c(ucedc<l that a vendor is not 
bound to mention to tlie purchaser mere 
.■claims put foi’war<l by third persons, unless 
file vendor is asked whether he know.s of 
any claims v. Cmnphrll (1)]. In 

tlie case before us, there is nothing to show 
whetlier any such enquiry was made by 
(lie purcliaser, but we are unalile to adopt 
tlie suggestion of tlie respondent that there 
was at the time of the sale no serious dis¬ 
pute about tlie title to the property. There 
liad been transactions in 1>'1M to bet¬ 

ween the owners of the adjoiniiiL' pioperty 
and Ohindra or his predecessors which Indi¬ 
cates that there was a sulj>t:iiilial controversy 
and as a matter of fact the .suit by R.un 
Narain was instituted again>t ()liiii<ba shortly 
before the sale by tin? latter to Digambar. 
Tinder siicb ciicumstaiu'cs. it may la* a mutter 
of some nicety to determine whether there 
was mere silence on the part of the vendor 
or a passive acquiescence in the piircdiaser's 
self-<leception as it is put by Cockburn. .1. 
ill Sm/fh V. Jfttfjhes {’2). Rut we are imt 
prepared to say that theie was any in¬ 
dustrious concealment as it is put in Shirhy 
v. Sh-nHon (d), on the part of the vendor, 
much less any aggressive deceit as is put 
in Kf.nirs V. CaJoiptn (l). It is not nece.s- 
O) (IHSO) r> A. <-’• D2.“j ai ]>■ Dll 

(2) (1H71) Ij. It- 0 It- ; IG Ij. . 1 . H. 221 ; J-) 

h 'r. ID w. It. lor.D. 

(s) (iHs-'i) 1 hio. c. c. i-Kt ^ 

( i) (Ibol) 10 C. 13. 5U1 j 20 L. J.c. 1*. <0;lo Jin-. 
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sary, however, to consider the conduct of 
the yeiidorbeeau.se, in our opinion, under sub¬ 
section (2) of section 55 of the Transfer 
of Property Act, the seller must be deemed 
to have contracted with tlie buyer that 
tbe interest which he professed to transfer 
subsisted and that he had, however, to 
ti aiisfer the same. That there has been breach 
of this covenant admits of no reasonable 
doubt. It lias been suggested on behalf of 
the respondent that as the suit of Ram Narain 
was dismissed against Nishibala and a 
consent decree made between the other 
parties, slip is not bound by the ultimate/ 
re.siilt of that litigation. It may be con¬ 
ceded that the po.eition is unassailable that 
.she is not concluded by it. But it cannot 
be disputed that the jiroceedings furnish 
weighty evidence against the defendant. She 
or her predecessor was a party to the suit 
in the original Court. The report of the 
Commissioner shows tiiat the cl-\ini was 
well-founded in respect of at least 133 highns. 
The (n-iginal Court made a decree for the 
entire disputed land. The defendant did 
not prefer any appeal against tin's decision. 
She at any rate accepted it as nnassailahle. 
It was Digambar alone who challenged it 
by way of appeal and ultiniafcly entered 
into the coin])romi.‘'e previously related. 
The suggestion tliat tlio compromise was 
cjlliisive is wholly unfounded. No attempt 
has been made on behalf of Nishibala to 
show that her father had a good title to 
theilisputed 1.‘I3 In our opinion, 

the po.sition cannot he seriousD' contended 
for a moment that there has been a failure 
nf <*nnsidez at ion to the extent of this 133 
Oiolois ami that without any fault on the 
part of the purchaser. It is liiinly .settled 
that a purchaser imo' well compromise or 
n fer to arbitration any adveise claim made 
upon him which would he covered by the 
vtmdor'.s covenant of title, without giving 
notice to the vendor of the claim on tlie pro¬ 
ceedings, ami he will he entitled to recover 
under the covenants the amount paid or 
awu'ded to be paid by liini as compensation 
ami cost.s to tlie claimant. Ureaf ITr'y/cra 7?'.’/’- 
ir.i{f Coinpmnj v. Fisher (5). The only qualiti- 
cation to the rule is that if the vendor Iia.s 
no notice of the claim and of the intention 
to compromise it, lie would be at liberty 
(5) (HtOO) 1 Cli. aiG; 71 L. J. Cb. 241 j D2 L. T. 
lui i oa w. It. 27y. 
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to prove in defence that the claim was 
unfounded either wholly or partially or that 
he could have made better terras than the 
purchaser or that the purchaser made an 
improvident bargain, and in these respects 
he would have to bear the burden of proof. 
His position is worse if with notice of the 
claim, he declines or fails to remove or 
contest it himself. He cannot then even 
allege such ground of defence [iSmith v. 
Go}y}pton (6), Williams on Vendors, 1050, 
Dent on Vendors 802]. The case before us 
is really much stronger than any to be 
found in the books. Here the vendor was 
a party to the suit and quietly acquiesced 
in the adverse decision by the original 
Court. She cannot now successfully turn 
round and contend that the compromise, 
which took place in her presence in the 
appellate Court and without any protest on 
her part, was improvident. We must, there¬ 
fore, take it as settled beyond the possibility 
of dispute that Digambar has been deprived 
of 133 highas of land which he had pur¬ 
chased on the faith of the covenant for 
title impliedly given by Ins vendor. Tt has 
been argued, however, on behalf of Xishibaln, 
on the authority of the decision in Snh- 
ramania v. Saminatha (7), as the repre¬ 
sentative of the vendor that the purchaser 
is not entitled to be indemnitied becaiuse there 
is an express covenant to the contrary in 
the conveyance. Reliance has been placed 
•upon a clause in the conveyance in which 
the vendor declares that he had not made 
any gift, sale or mortgage of the propert 3 ', 
nor created any kind of encumbrance 
thereon and then covenants that if any 
loss or damage is sustained by the pur¬ 
chaser on account of any such encumbrance, 
be and his representative would indemnify 
him. This is followed by a clause that if 
damage was sustained from anj' other c-uiso, 
the vendor would not he responsi!)le therefor. 
Wo are nnahle to uphold tlie contention that 
this clause is comprehensive enough to 
negative the liability of tl)e vendor in tlie 
events which have happened. The vendor 
undertakes to indemnify the purchaser if 
it should turn out that the property was 
ill any respect dnyasang jukfa, which is com¬ 
prehensive enough to mean subject to claim 
or liability of any kind. It must further 

(0) 3 H. ami Ad. 407} 1 L. K. B. 140. 

(7) 21 M. 69. 


ba remembered that when reliance is placed 
upon an express contract to exclude the 
operation of the statute, the contract to bo 
binding must be expressed in plain and 
unambiguous language. As Vice-Ohancellor, 
Knight Bruce, put it in Seaton v. Mapp (8), 
when a vendor sells property under 
stipulations which are against common right 
and place the purchaser in a position 
less advantageous than that in which 
he would otherwise be, it is incumbent 
on the vendor to express himself with 
reasonable clearness ; if he uses expre.ssions 
reasonably capable of mi.sconstructiou or if 
he uses ambiguous words, the purchaser may 
generally consti’ue them in the manner most 
advantageous to himself. The special cove¬ 
nant, upon which the representative of the 
vendor relies, is, in our opinion, wholly 
insulficient to relieve her from the liability 
she has incurred by reason of the breach 
of the covenant implied under section 55 
sub-section (2) of the Transfer of Property 
Act. 

The question, therefore, arises what is the 
value of the 13.3 higli'in of laud of v/hich 
tlie purchaser has been deprived. As we 
have already stated tlie total area \vas 
assumed to be -1,800 highan and fho vendor 
had proprietary interest in one-fifth of this 
and a pafni interest in the remainder. 
The rent payable is stated to be Rs. 2,000. 
Tlie result of the loss of lo3 lias, 

therefore, been tliat the purchaser has got 
so much quantity of land less out of the assets 
of which to pay the superior 'Aemiudar. The 
annual loss of the defendant works out at Rs. 57 
a year and capitalized at 20 years purchase 
this represents Rs. 1,110 and the value of 
133 highns at about R.s. 10 a higlia^ W’hich was 
the value put bj’ Ram Narain Patra in lus suit, 
comes toRs. 1,330. Tlie total lo.«s, therefore, 
would, even upon tlie most moderate estimate, 
fully cover the Rs. 2,000 claimed in the 
mortgage. It is obvious, therefore, that 
tliei’e has been a failure of consideration 
to the extent of not less than Rs. 2,000 
and tlie mortgage-debt ought to bo re¬ 
duced by that sum. In this view nothing 
is duo to the mortgagee and her suit ought 
to fail. 

We have finally to consider the suit of 
Digambar in wliich he claims damages for 
the costs of the litigation in wliich he 

(8) (1840) 2 Coll. C. C. 550 at p. 502} 70 B. 11. 324. 
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T\-as inroU'e;! after lus pureliasa. The claim 
is laid at Us. from which Us. 2,G60 

is deduerted as the value of tlie land lost. 
The balance left is Rs. 6.1G5 but flie suit 
is laid at Us. 5,000 only. It has been 
argued on behalf of DIgainl)ar that he is 
entitled to the costs of the litigation ami 
reference has been made to a passage from 
?.Iayne on Damages in which the principle 
applicable t.) cases of this descidpfion is 
thus stated (Sth l-Mition, p. 2o:3): “ Where 

an action is bronglit against tlie occupier 
by a per.son with .superior title and the 
former compromi.scs hy paying money, he 
is entitled in an action tipon the cove¬ 
nant for title to recover the wliole sum 
so paid and bis costs as l)etwceii attorney 
and client.*’ This principle is, in our opinion, 
inapplicable to the case before us. hi 
the first place, the cos<.s incurred hy the 
purchaser are attrihiitable mainly to his 
nece.ssary defer.ce against a very exaggerated 
claim. Itain Xarain Pattra. as wc have seen, 
claiiued to recover not Idd hut 500 hitjhns. 
Even if Ram Narain had limited liis claim 
to db7 lujhas, Digainbar would liavo in- 
curreil expenses in resi.iting the claim not 
appreciably less tlian wliat he incurred in 
re.sisting the claim for 500 hiijluts. In the 
second place, (o tin? extent that he succeeded 
in the litigation he might, but for the 
compr jJuise, have obtainctl proportionate 
ca.sts fi’om Ram Xarain. T!l 0 .^e he vidnn- 
tarily gave up and lie cannot now reasonably 
throw the burden uptin the representative of 
tlie vendor. In tiie third place, as tlie result 
of the compromise, he was relieved from 
all liability for mesne prolits in respect uf 
l.'i3 hitjlir.H from the 7th April to 

tlie ‘25th June lOOd. In other \v<uds. if 
ho lias incurred costs in tlie litigation he 
has recouped himself out of tlie profits of 
tlie land for a period of over S years. If 
calculate the value of these mesne prolils 
on tlie basis of the late .staltal by Ram 
Xai-aiii Paiia in liis jdairit in the suit of 
they would amount to at least 
Rs. :>50 a yeai' for the 133 Digamliar, 

therefore, must lie taken to have realisetl 
in more than S y(?ars Rs. 3.000 appr<'xi- 
mately from the area whieli he nlliinati-ly 
1 >st. When, therefore, we take into account 
all tliese circumstances, namely, that tlie 
litigatirm expenses lie incurred wei'e causeil 
in a large measure hy the unfounded claim 


of Ram Narain Patra for which his vendor 
was ill no way responsible, that he volun¬ 
tarily gave up cjsts which in the event 
of ultimate success he might have been 
awarded, and that he has realized a sub¬ 
stantial amount as profits from the 133 
htghfi.f which he obtained from his vendor 
though he linally lost it, it appears to us 
to he reasonably plain that there will bo 
no failure of justice if we refuse to allow 
bim any damages in the shape of litigation 
expenses against the representative of his 
vendor. In our opinion, the claim of the 
purchaser for damages i.s as unsustainable 
as (he claim of the vendor mortgagee 
for the unpaid bilauce of the purchaso 
money. 

1 he result, thei’eforc. is that in reversHl 
of the decree in t!ie mortgage .suit and in 
modificatiuii of the decree in the damage 
suit we di.smis.s h)th the suits and direct 
the parties to hear tlieir c ists in bith the 
litigations. 

Deare moJiJie f, 


CALCUTTA illCll COURT. 

Civil Ri lkXo. 2220 o:^ 1010. 

Aiigii.-it. S. 1910. 

75v->v»/;—Ml*. Justice Mookerjec and 
Mr. Justice Sharf-nd-l)in. 
PAXCIIL* CITAKAR RKifARA— 
Defen DA NT—Petitioner 

vcrsH'i 

XACKXDRA XATII PAb CIIOWDIIURV 

Pi. \ INTIFF — Ol'PO.SlTE Pautt. 

/’••/«/—.Sl’i i trr L>» hi/ h'unnt ~ lien-f.d 

I'. rni-rjA. I ()7//o/ ISSj), .s. N/'/6..s*. (.i), .S*. isi — 

.S’.-r//I'f fi iiurc—in n itmu' fij yi'nt—SnU fin’ 
<1 iiirini' Jill’ nnti’fU’i-Jo.’niint of .'■vr/’i'i **'—Silt lit ('flH.i’J 
('■lit.-! —Jiir,.-oil,linn — I'lViriii'inl Smill Cnui^c Courts 
A. ( (IX if ly.s7). s-h. II. art. H. 

It :i h*ii;iui uiii.i-rtiike to iviuli'i* service as tlio 
coii'ii'I'.TiUlull Tor his ii-iiiiiicy, iho .service into bo 
f'-iMf'-tl jis ill tlie iiuliire uf rent; and a suit fur 
dain;iir.‘-s fm* iiun-|»crf«irmanco of the ai.-rvico is one 
tor rent of land, and a Ninall C.iuse Ooiiit has no 
jari-idic?ioa t i eiitert.iiii it. 

Rule against an order of the Small Cause 
Court of Ranaghat, dated March 11, 1910. 

Hahii.s Mtfheuilra Aiith Rny atnl Biraj Mohan 
Jlo.mno/ur, for the Petitioner. 

Babus UuKih'ahl Mukherjer and Joy Oopal 
Giiosha, fur the Resj)or.«lent. 

Judgment. —^Ve arc* invited in tins 

rule to set aside a decree made by the Court 
below iu u suit for damages for iion-perfonii* 
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anoo of serpica. The case for the plaintiffs 
waa that the defendant held certain lands 
nnder them and that in consideration thereof, 
he agreed to render service as a servant 
during four months in the year and also to 
procure two other persons to render similar 
service for the same period. The plaintiffs 
alleged that the defendant had broken the 
contract, that they had been obliged to 
employ other persons as servants and that, 
therefore, they were entitled to recover 
damages. The defendant denied all the 
material allegations in the plaint; he con¬ 
tended, first, that he was not bound to render 
any service to the plaintiffs because he held 
the land under a third party, secondly, that 
the suit was not maintainable in a Court of 
Small Causes, and, thirdly, that in any event, 
the suit ought not to be tried in a Court of 
Small Causes as substantial questions of title 
were involved in the litigation. The learned 
Judge in the Court below has overruled all 
these objections. He has held, that the 
suit is maintainable in a Court of Small Causes 
because it is essentially a suit for damages 
and not for rent, secondly, that as the ques¬ 
tion of title is raised only incidentally, there 
is no reason why the plaint should be return¬ 
ed under section 23 of the Provincial Small 
Cause Courts Act, and, thirdly, that upon the 
merits the plaintiffs have made out their case. 

On behalf of the defendant, it has been 
contended in this Court that the Small Cause 
Court Judge had no juri.sdiction to entertain 
the suit and, that, if he had jurisdiction, he 
ought not to have exercised it but should 
have returned the plaint, so that the ques¬ 
tion of title raised might be decided finally 
by a Court of competent jurisdiction. In 
our opinion, there is no room for controversy 
that the suit is in its essence one for rent 
of land and that the Small Cause Court 
Judge was not entitled to lake cognizance of it. 

The foundation of the claim is that the 
defendant holds the disputed land under the 
plaintiffs, consequently the interest of the 
defendant in the disputed land, if he holds 
it under the plaintiffs, is subordinate to their 
interest. It is further asserted that the 
services which the defendant is alleged to 
have agreed to perform were in considera¬ 
tion for the lands held by him. From these 
premises, the inference is irresistible that 
the services which the defendant undertook 
o perform were in the nature of rent. The 


learned Vakil for the plaintiff opposite parlyj 
however, invited our attention to the terms 
of section 3, sub-section (5) of the Bengal 
Tenancy Act, in which rent is defined to mean 
whatever is lawfully payable or deliverable in 
money or in kind to his landlord on account 
of the use or occupation of the land held 
by the tenant. It was argued with reference 
to this definition that the services which the 
defendant undertook to render could not be 
treated as anything payable or deliverable in 
money or kind by him to the plaintiffs and 
that consequently it was not in the nature 
of rent. In our opinion, the conclusion does 
not follow from the premises. No doubt, it 
is possible to maintain the view that service 
is not rent as defined in the Bengal Tenancy 
Act and we may, in this connection, refer to 
section ISl of the Bengal Tenancy Act 
which provides that nothing in the Act 
shall affect the incidents of service tenures. 
It may be assumed, therefore, that the inten¬ 
tion of the legislature was that service 
tenures .should not be governed by the pro¬ 
visions of the Bengal Tenancy Act, and that 
may be the reason why the definition of rent 
was so framed as to exclude service tenures. 
But this does not prcve that the service 
performed by a tenant is not in the nature 
of rent; section 105 of the Transfer of Pro- 
perty Act conclusively shows that the contrary 
view is well-founded. Reference may also be 
made to the cases of Boe v. MorseiX); Vyvymi 
V. Arthur (2); Boe v. Benham (3); Ansar Ali 
Jamdav v. Grey (4) to show that the service 
rendered by a tenant to his landlord may be 
treated as in the nature of rent. If a tenant 
who had undertaken to render service as the 
consideration for his tenancy, refuses to 
perform his part of the agreement, the land¬ 
lord may either sue him for rent or may 
bring an action in ejectment. In the case 
before us, the landlords liave chosen to take 
the former course, but they have erroneously 
brought this suit in the Court of Small 
Causes which, under article S of the Schedule 
to the Provincial Small Cause Courts Act, 
has no jurisdiction to entertain any suit for 
recovery of rent other than house-rent. Tho 
result, therefore, is that this rule is made 

absolute, the judgment and decree of the Small 

(1) 1 B. and Ad. 365. 

(2) 1 B. and C. 410; 2 I), and B. 670; 1 L. J. (,». s.) 
K. B. 138; 25 R. K. 437. 

(3) 7 Q. B. 976; 14 L. J. Q. B. 342 ; 9 Jiir. 662. 

(4) 2 C. L. J. 403. 



INDIAN CASES. 


[1910 



rUNJAli XATlOXAl, BANK LTD. V. 31ERCANTILE BANK OF INJ)IA LTD. 


Cause Court Judge are discharged and the 
plaint is directed to be returned to the plain¬ 
tiffs for presenting it to the proper Court. 
Let the recoids be sent down so that the 
Small Cau.se Court Judge may return the 
plaint to tlie plaintiffs. Tlie petitioner is 
entitled to his costs of this rule. We assess 
the hearing fee at one gold mohttr. 

7i’«/e made ahsohiie. 


nOMDAY HIGH COURT. 

Civil, SciT No. S2S OF 1908. 

February 10, 1910. 

Prcsvnf:—Ml-. Justice Hu.sscll. 

Thf. PUNJAB NATIONAL BANK Ltd. 

-Pl,AI.\riFFS 

fcrsug 

The MLRCANTILK BANK of INDIA. Ltd. 

— Dkke.s'dams. 

Owl cii.-'touif't' JI"n*nn'i nif n (Iriifl i/i'u m nc io 
all ayinoi 'incr — Soil Ixj (‘ii.ylmut'i- (cf iirovei ii <»/ imnii'if 
— Ilunlrn of ri..:ji-tl ihnfl — rhiint. omendniriif 

of — i>li'nilii,.,s ~Hamhrntiioj ^Kcffi-t, ftihtf 
of rfiili'nro — p,inrif,ol mol loj. i,/ of ]>ii n''ijHil 

inislcadiioj a>o at ioto •luimj somt (hiiuj--Sf‘iiliijeitrv — 
t^itjinuij a hliiitl,' Jin iti — l'$'otitliilrut •’iiurrrt^iou of (he 
fonu into a rlo-.jiir Liohih{tt,f U,n,hr for hooooriioj 

Sffi'h d vUvtfdt\ 

Wlu'iL* a liarikrr |i!iy.s Jiioiu-y liii a ilratf, hv 

Ills cn.'^toiiHT. tl.f iliaft and the >igiiatares thereon 
ary to all a|»i*earanee in t)rder, the himlenof proving, 
in a suit By tlie eii>(oaiiT to i<c<»verlhe nionev fnjin 
the hanker, that the draft uas a forgery, li<‘.s*on the 
cu.Mtojiier. 

'J’hc plainiitT.** Mied the •h-iendaiit.s for the leeoverv 

of certain iiifdiey paii) hy tlie thdendatils on a draft, 
the.^ignatnn .-^on uliich. plaintIff.s alleged, were forged. 
After tlie plaint ilY^’ case w.as noarly eoncluch>d. ""t 1 m> 
plaiiitiff.s askid for h-ave to aiiiend the plaint and to 
raise a i»ha ro the i-lfecl (liat.eM-ii if tin' signatnre.s 
on tlio ilrafl wi-re genuine, thedraft was not issued hv 
Die plaintiffs aii'l ua.s thus not a proper draft: 

llf'hl, (hat tin- aiiiendiiient eonhl not he allowed, as 
it ivoald have the idfeel of putting foru.ardaii <‘ntirelv 
new ease for the |ilaitititfs ineonsistent uith the 
plaint as originall\’ frainetl. 

'I'he opinion of an evpei t. in haiidu riliiic .should he 
r«-eeive«l with gr<-at e.'uithai and slioiihl not he relied 
upon unless corrohorated. 

A priiieipal. who has mish il liis agent into tloing 
HOinething on liLs nun hehalf, ivhieh the .agent lias 
honestly done, w<jnld not he «-Mlifled t»; elaiin against 
the agent ill le.'-pi-ef of (lie ac t so dcuie. T'lu* cjin-stloii 
to he chdiTiiiineil in .vueh ease.s i.s wliytliei- (he agent 
^vas niishul into iU*ing thr art hythe default of (he 
jii'ificipal. 

Jf'iuL' <>1 I\ nulo ttti V. l*<o tUmin, flHill ) A. C. p. ]14- 

(in h. . 1 , (}. n. 1 r.; (if I,. :\u \v. p. u.-.T; .'•,,'5.1. p. 

(»7h: fiilmol V- l.iriioi.'fi'io . 1,.1{. ||, \, .} j p _j 

(). l{. 2UI: L'7 I.. 'I’. 7D; 1.7 \V. |{. i.-lic-d Upon. 

if A einploii; h on iii.s hiiialftc; deal «ilh articles 


of a certain description in a particular way and then 
A, tlirough inadvertence or otherwise, introduces 
among the articles with which B is to deal a 
dangerous counterfeit, not distiuguisliable in- 
appcarancc from its companions, A isbuuudtoin- 
denmify B against any loss resulting from his dealing 
with the counterfeit ns if it were a genuine article 
within the scope of his employment. 

As between a customer and a banker, who is his 
inandatory, the duty on the part of the customer 
su'isos directly out of contractual relations subsisting 
between them to take care that any clicque which ho 
should buy him is not in such a form as to offer 
facilities for being filled up in a way which would 
mislead the banker if reasonably vigilant. 

It is negligence to sign a document which somebody 
else may convert into a negotiable instrument for the 
honouring of which the banker is to bo held liable. 

The defendants were authoriised by plaintiffs to ac¬ 
cept and honour chetpics signed by St. M left in his 
ottico blank forms of draft.s signed by him. Another 
person duly tilled up a blank signed form and had the 
checpie cashed .at defendants’. Thiintiffs sued defen¬ 
dants for the recovery of the money paid on the 
cheque: 

Hrltl, that the defendants were not liable. 

Scholjicld V. Lord Loiidcsborourjh^ (18BG) A. C. 514; 
75 L. T. 253; 45 W. K. 124; (55 L. J. g. B. 693; Colomal 
Ifonk of Aus(rohisio, Ld. v. Mar.dudI, (1900) A. C. 569; 
75L. .1. l». (’. 7t); 22 T. L. K. 740; Advlphi iktnk y. 
Kihrard^, 20 S. .7. 300. distinguished. 

yomoj V. (Irotv, 4 Bing. 253; 12 Moure 484; 54 L. J. 
(o. s.) C. p. 105; 29 B. B. 552, relied upon. 

ill*. Patkt's^ for the Plaintiffs. 

Mr. Loivndesf^ for the Defendants. 

Judgment.— The plaintiffs are a 

Ihniking Company carrying on business with 
their head office in Lahore and branches at 
Amritsar and Multan and otlier places. 
The defendants ai e a • bank with their head 
office in Kngland with branches in Bombay 
and other places. 

About November 1904 a current account 
was opened in the defendants’ hooks at 
Bombay with the plaintiffs and it was agreed 
iuler alia that the phiintiffsandtheir branches 
should draw upon the account, which had 
been fran.sferred to the defendants’ bank from 
tlie Chartered Bank in Bombay. The usual 
Pa.ss Book was issued to tlio plaintiffs on the 
opening of the said aecountby the defendants. 
The correspondence rtdating to the opening of 
t he said account is to be found at the com¬ 
mencement of Kxt. K herein, wherefrom it 
appears (liatoiithe 3Utli November 1904 the 
defendants’ manager asked the plaintiffs at 
Ijahoro to send a list of the officers authorized 
to sign for Ins hank at the various brandies 
together u i( li their specimens, and on the 
5th Deccinher 1904 in reply, Lahore wrote 
that the plaintiffs’ Amritsar branch balance 
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should also be transferred so as to keep only 
one account and says that all the branches 
had been told to send their specimen 
signatures as desired, a list of which being* 
enclosed. Amongst these the only one 
material to this case is that of Madho Ram 
the Manager at Amritsar, and notice of his 
appointment was given by Lahore to Bombay 
on the 5th December 1904 and a specimen 
sent of his signature. On the 13th July 
1905 Amritsar writes to defendants that their 
permanent Accountant is Mr. Uttam Chand 
K., a specimen of whose signature is there 
given. It appears that on the 29th Septem¬ 
ber 1905, two documents were drawn up 
(1) an advice Note Ext. A (2); a draft Ext. 
B for Rs. 10,000. These two documents 
purport to bear the signatures respectively 
of Madho Ram Manager and Uttam Chand 
K., Accountant. They were sent to Bombay 
and the evidence of the defendants’ Bank 
clerk shows liow they were dealt with 
there. Mr. Hedland, the Assistant Ac¬ 
countant at that time in defendants' bank, 
is unfortunately in England. So lie was 
not called, and Afr. Lowndes did not deem 

it necessary to apply for a commission for his 
evidence. 

There is no doubt that on the 2nd 
October 1905, the defendants in Bombay 
honoured tlie draft, which had been made 
payable to bearer, by paying that amount to 
the person who presented it who purported to 
acknowledge the receipt thereof on the 
back of the draft vtz.^ one Lala Nihalchand. 

On the 17th October 1905, the defendants 
sent to the plaintiffs their Pa.is Book 

wherein a sum of Rs. 10,000 was debited to 
the plaintiffs on the 2nd October 1905, and 
on Iho 25th October 1905, Lahore writes to 
defendants pointing out that under date the 
2nd October 1905 the defendants have debit¬ 
ed to plaintiffs Rs. 10,000, the amount of 
Amritsar No. 16 of 1905, while their Amritsar 
Manager says they had r.ot drawn any such 
draft on you. Copy of Madho Ram's letter 
was enclosed in that letter:-.“To Manager, 

Head office, Your Number 784-B of the 21st 

instant \Ye do not appear to have drawn on 
Bombay Rs. 10,000 as on 2nd October. 
We have also consulted our Drawing Book 

appears no draft No. 16/05 as for 
Ks. lC,00j and on the 2nd October 1905.” 

On the 30th October 1905, defendants 
informed Lahore that the draft was drawn 


by their Amritsar branch as will be seen from 
the memo, of advice, a copy of which is en¬ 
closed. After this Lahore wires to Bombay: 
—“Amritsar denies issuing draft No. 16, and 
asks for the original draft advice and pa.ss 
book”. The request for original draft 
was countermanded, however, by wire on the 
Srd November 1905 and on the 4th Novem¬ 
ber 1905, the defendants wire Lahore 
that their draft appears in order pay¬ 
able bearer payee Lala Nihalchand; paid 
Nihalchand Pithimal posting advice for your 
perusal. On the 4th November, Lahore wires 
to Bombay. — “Demand draft No. 16 for 
Rs. 10,000 i.ssued by Amritsar Branch Mana¬ 
ger deputed; and on the same day Lahore 
writes to Barabay that “enquiry shows that 
draft No. 16 for Rs. 10,000 favouring NihaU 
chand was not issued by our Amritsar Branch. 
Under the orders of the Board of Directors 
of this Bank, Lala Madho Ram is directed 
to leave this for Bombay to-day and personal- 
ly inspect the original draft and the 
advice said to liave been issued by the 
Branch. On the 4th November 1905, 
Lahore wrote again: “It appears some fraud 
has been committed somewhere, because 
our Amritsar branch issued no draft No, 16 
for Rs. 10,000 by Nihalchand etc.,” On the 
same day Lahore telegraphs to the defend¬ 
ants not to honour any draft etc., purporting 
to be is.sued by ]\ladho Ram, until further 
instructions. A letter was written to the 
same effect. On the 5th November 1905 
Amritsar wires to the defendants:—“Draft 
fraudulent, take necessary action” and on 
the 7th advises stopping the issuing of 
telegraphic advices. On the 8th November, 
Lahore wires to defendants that Amritsar 
jManager is detained; send advice and draft 

by registered post which defendants reply to 

by wire that it was necessary to inter¬ 
view Manager, full particulars required 
before any steps can be taken; cannot 
send draft and advice. Meantime on the 
12th November Lahore wires:—Amritsar 
Manager’s presence necessary in another fraud, 
and a.sk again original advice and draft and 
on the 13th, the defendants wire that they are 
sending the draft and advice; payee is un¬ 
known and cannot be traced. On the same 
day, defendants write to Lahore.—“We see 
no reason to doubt that tliis fraud has been 
committed witli the connivance of some one, 
who thoroLighiy knows the routine of your 
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office and nothing can be done here until we 
set full particulars.” Oil the 27th November, 
Lahore acknowledges receipt of the original 
draft and advice, the payment of which was 
taken fraudulently by some Nihalcliand. On 
the 2nd December 1005, Lahore writes to the 
defendants:— The draft and advice, receiv¬ 
ed with your letter of 1:1th ultimo aud 
herewith returned under an insured cover, 
liave been shown to ]j. Madho Ram, 
Manager, Amiritsar Hrancli, who does not 
admit that they bear his signature. We may 
inform you that another fraud case has been 
committed at Multan, the circumstances 
of which appear to be similar to the one 
committed at your office. During the inquiry 
in th.at case, it has transpired that L. Madho 
Ram, having himself gone on leave, left some 
blank advices and tlraffs duly signed with 
the Accountant, Uttamchand, who it appears 
made thmii over to tin* ihiffri. 'I'he Manager 
on liis return was told that the blank advices 
had been destroyed. Tl:e letter then goes on lo 
refer to the other draft. On the 6th December 
1005, Mr. Murdoch, defendants’ Manager in 
Bombay, wrote to the Commissioner of Police, 
Bombay that the Punjab Rank advised them 
that a draft for Rs. lO.OOO drawn on and cashed 
by them was fraudulent: they will be obliged if 
an official is sent t) investig.ite the matter 
and on the same day Mr. Murdoch repudiates 
the suggestion made by Lahore that the per¬ 
son who cashed the draft had in accomplice 
in the defemlants' office and says there was 
no need to any one of being a party to the 
fraud, the cheque being in nr<ler and a bearer 
one svhich was naturally paid in the course 
of business. 

Oil the Dtli February 1906. Lahore acknow¬ 
ledges receipt of defendants’ letter advising 
them of the making up of thoir current ac¬ 
count to .‘list December etc., and the tbilow- 
ing passage appears at the fool of it but 
struck out: ‘ Subject to our claim as to the 
draft of Rs. 10,000 cashed framliilently on 
2nd October 1905, which is now under Police 
investigation.” On the 2.1rd March 1906, 
Lahore wrote to tlie defemlants appending a 
copy of !i resolution pas.sed by the Roard of 
Directors in connection with the forged ilocu- 


menUof Rs. 10,000 for your information, re- 
.st)lve<l that. Ilie Mercantile Rank of Romhay 
lx informed in coniu'ction with the fraud case 
of Rs. lO.OtJO that even the Government JOx- 
pelt is uf ('[MMiuu tliat tile tliaft and the ad¬ 


vice paid by them are forged documents” 
This it will be noticed is the first mention of 
the word forged. 

Oil the 7th August 1908, Payne and Com¬ 
pany wrote Exhibit P to the defendants in 
which they say inter alia that on 2nd October 
1905, a forged draft of Rs, 10,000 bearing a 
forged signature of the Manager of theAmrit- 
.sar Rranchof the Punjab National Bank and 
purporting to be drawn in favour of Nihal- 
chand a fictitious person was paid by the 
defendants; to which the defendants re¬ 
plied on the 8th August 1003 denying their 
liability. 

The reason for my going at this length 
into the above conespondence will appear 
hereafter. As very considerable argument 
was addressed to me as to the form of the 
plaint and the plaintiffs’ cause of action and 
the question of omi^, I deal with these points 
next. Thu plaint was not filed until the2nrh 
of September lOOl the very last day, on which 
it could be filed .'.ml 1 think Mr. Raikes was 
right in saying that the real gist of tlie ac¬ 
tion is one for money had and received. At 
page I /:!, Volume VII of the Laws of England, 
it is said: “Wliere one person has received 
the money of another undersuchcircumstances 
that lie is regarded inlaw as having received 
for (he use of that other, the law implies the 
promise on his part to make the payment to 
the person entitled thereto and in default the 
rightful owner may maintain the action for 
money had and received to liis use”. 

Rut 1 amnot surcthat the draftsman of the 
plaint intended to confine it t») such a simple 
matter. The concise statement deseribos the 
plaintiffs' claim as for Rs. 10,000, the money.s 
paid by the deferulaiits on the 2nd October 
1005 on a forged draft as mentioned in the 
plaint etc. Assuming that 1 am right that 
the plaint is for money had and received 
then, how does the matter stand on the ques¬ 
tion of onus. 

The plaintiffs saj': You the defendants 
had certain monies of oiir.s which included 
a sum of Rs. 10,000 which you have not 
paid away in accordance with our mandate and 
have charged us with it. The defendants 
say:—“We paid that money rightfully away 
cn your onlcr, the draft signed by your 
Manager which we pro«lucc ; surely on this 
statiMjf thing-:, if no evi.lence was given, the 
defemlanU would he cntiRed to succeed. That 
being so, having regard to section 102 of the 
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A few remarks must now be made as to 
tho appearance of Exhibit B. It is quite 


Evidence Act, the onus is on the plaintiffs to 
prove that the draft was a forgery and in 
fact they accepted that onus, as, in ray opinion, 
they were bound to do. In this view it is 
not necessary to con.sider section 106 of 
the Evidence Act, which Wias referred to 
by counsel. 

It will be observed that the plaint, as ori¬ 
ginally drawn, relies solely upon the fact ot 
Madho Ram’s signature to the draft B being 
a forgery. Tallowed an amendment raising 
inter alia the question as to whether Uttam* 
chand’s signature to the draft B was not also 
a forgery, as, in my opinion, it was clear that 
any such question must be raised by amend¬ 
ment. During the course of the hearing, 
Mr. Raikes, after the plaintiffs’ case was near¬ 
ly concluded, asked leave to raise issues to the 
effect that even if Madhoram’s signature was 
genuine, the draft B had not been issued by 
the plaintiffs. 1 read the two proposed i.ssues 
at length. I declined, however, to raise those 
two issues because it appeared to me that that 
would, in effect, be putting forward an entirely 
new case for the plaintiffs, and one so incon¬ 
sistent with their case as orijinally framed 
that the only course open to them would he 
to withdraw tlie present snit w'ith leave to 
file a fresh one. Further daring the course 
of tho hearing, Mr. Raikes, on behalf of the 
plaintiffs, tried to induce me to go into the 
question whether the Multan draft for 
Rs. 7,000, purporting to bear the date 25th 
October 1905, and the advice note connected 
therewith were not also forgeries. But 1 de¬ 
clined to be led into such an enquiry. In the 
course of my judgment hereafter it may be 
nece.s.sary for me incidentally to refer to the 
Multan draft and letter of advice, but I de¬ 
sire here to state distinctly that, in ray opi¬ 
nion, in this ca.se, as it comes before me, the 
sole que.stion for me to decide is whether the 
plaintiffs have, to my mind, discharged the 
onus which lay upon them of proving that the 
signature of Madlio Ram on Exhibit B is a 
forgery, for here, as regards the alleged initials 
of Madho Ram on Bit is not strictly nece.s- 
sary to come to any decision. It is merely 
incidental in my view. I am very strongly 
of opinion that if I go into other matter.^, I 
shall be taking a wrong cour.= e of action. 
Ilie question, therefore, I repeat, wliich 
alone I proceed to discuss, is;—Have 
the plaintiffs satisfied me that tliis signature 
of ^ladho Ram on Exhibit B is a forgery P 


clear, looking at the water marks on the 
paper, the size of the paper, the printing of 
the paper, the fact that it was torn off from 
a counter-foil that that document w'as one 
of the drafts of the plaintiffs’ Bank. No at¬ 
tempt has been made on the part of the plain¬ 
tiffs to trace what became of the counter-foil 
of B or from what books these two documents 
were extracted. 

B bears the stamp **Amritsar” above the 
w’ord “Lahore” struck out which I findto have 
been one of the stamps in use by the plaintiffs* 
Bank. On the back of it, there is an one- 
anna receipt stamp with the words stamped 
across it “for the Punjab National Bank 
Ld.” and 1 find that stamp also to have 
been one of the stamps in use by the plain¬ 
tiffs’ Bank. The initials of Madho Ram ap¬ 
pear in three places '(1) hslow the word 
Lahore, (2) below the figure 5 in 1905, (3) 
below the word bearer”. The number of B 
is IG of 1905, and we know from C to C15, a 
seriesof drafts, drawn by Madho Ram and 
counter-signed by Accountants Khushalchand, 
Ruplall, Thakordas, Shriram and Uttam- 
chand, respectively, that from the 31st 
January 1905, down to the 13th September 
1905, different forms of drafts on superior 
paper and better printed were in use during 
that period. The serial Nos. 1-15 are appli¬ 
cable to draft dra\Yii on the defendants* 
Bank as also is the serial No. 16 Amritsar 
draft on them as to which no question arises. 
Also that a different form of stamp viz. an 
oval form was used on the receipt stamps. 
But we know from the hooks in prior use 
during 1903, 1904 and beginning of 1905, 
in which Exhibits A 9 Nos. 13 and 15 are 
to be found, that the drafts in use during 
those periods were of the same size as K.x- 
hibit B. 

One thing, I think, is clear and that is 
that the signature of Madlio Ram on B was 
written at a period earlier than the body 
of the document because the ink is certainly 
fainter. I cannot agree with Madlio Ram’s 
statement that his signature to B was wi-itten 
in country or diluted ink for it appears to bo 
ink of certainly not inferior description. 

Now Madho Ram has been in tho service 
of the Bank at intervals for 8 years and was 
^Malinger ot Amritsar since 24th October 
1904. He continued as ^[anager down to 
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the 27tli November 1905, when he was sus¬ 
pended blit lie was re-instated on the IGtli 
March 1906. 

After Exhibit C 15, the next draft drawn 
on the defendant Bank is No. 16 of 1905, in 
Exhibit G for Rs. 5,C00. Tliis shows, I think, 
that the sei’Ial No. 16 of 1905, on Exliibit 
B, must have been put on by some person 
wlio knew what the then riglit serial number 
should be. 

The direct evidence as to the signature cf 
B not being that of Madho Ram is that of 
himself and Uttanichand. As regard.s ^fadho 
Ram, I may say at once that, in my opinion, 
he was an extremely un.satisfactory witness 
and I have tlie greatest possible ditliculty in 
accepting any important statement that lie 
made in the case. 

Tlie first point to notice in this connec¬ 
tion ai'isesincor respondence, Exhibit E, which 

I have set out at length above. In my 
opinion, Mr. Lowndes was perfectly justified 
in pointing out that no mention of foigery of 
^fadho Rani's signature was made tlierciii 
until March 1903. Now it does seem to me 

II most remarkable fact tliat Madho Ram 
should not have at once said that hi.s sig¬ 
nature to any sucli draft was and must lie a 
forgery. 1 lesoriliing the document as a fraudu¬ 
lent one, as is done over and over again, 
was entirely consistent witli the signature of 
Madho Ram being genuine but the contents 
<;f tlie document a fraud on the plaintiffs' 
Bank. .ludging of this circumstance by the 
conduct of Madlio Ham in signing blank 
drafts, tliis omission to mention forgery at 
once is very significant. 

Tlie next tiling tliut strikes one is tliat be 
absolutely denies iiis initials to drafts 02 
to 0-1, whicli are admitie<l to be his genuine 
initials. Again, in examination-iu-cliief, lio 
denied tliat lie took any leave from tlie 
•Mil April 190t to l-tli October 1905. That 
is absolutely untrue for Mr. Lowndes, in his 
cross-examination of Madho Ram. elicited 
hi.s absence from the Bank on the following 
o(r(;asions:—27th Eehruary 1905 to 1st March 
1905; loth to lOtli June; (lie 17th and 
18th July, Monday and Tuesday; the 2Sth 
and 20tli August, Moiulay and Tuesday; and 
the 14'th September. Tliis date is noticeable 
because the entry in casli book shows that it 
was first signed by somebody else whom he 
say.s he does not know, lie struck out thatsig- 
naturo and Mgned his name as appears now. 


On the evening of the 3rd October, we know, 
he went on leave fo Hard war and he was 
absent on the 9th to 11th October, Monday 
to Wednesday. Then again it is to be notic¬ 
ed that his statement to the Directors of the 
plaintiffs Bank, Exhibit No. 4, is signed by 
him under the words “read and admitted cor¬ 
rect." Before me he denied that this state¬ 
ment which he had signed was true and I 
will refer in passing to the fact that he 
there said lie could not state whether the 
signature of Madho Ram on the Multan ad¬ 
vice was in his handwriting or not, although 
on the 6th November be saw the original and 
lie admitted the signature on it was in his 
handwriting. I am not going to say that, in 
my opinion, Madho Ram’s pecuniary position 
was such that it would be to his benefit to 
conspire to defraud the plaintiffs’ Bank. 
He was tlioroughly cross-examined upon the 
point and that is the conclusion 1 come to on 
thi.s point. On the other hand, he is interest¬ 
ed considerably in the result of this case 
because the plaintiffs’ Bank have got 
Rs. 5,000 his security in their hands, upon 
wliich they probably may claim, in the event 
of (heir failing in this suit. His manner 
of giving evidence struck me as shifty and 
not in any way dependable. 

1’he ue.xt witne.ss on this point is L^ttam- 
cliand. But liis evidence, to my mind, as to 
the signature not being tliat of Madho Ram, 
does not carry any weight and need not be 
considered. 

One fact, however, was pointed out by 
ilr. Lowndes and has weighed considerably 
witli me, that Is, that although there must 
be several persons connected with the Bank 
who presumably are in respectable positions, 
not one of tliern has been called to swear that 
t his signature is not Madho Ram's. 

As regards the signature itself, it certain- 
]y bears a most extraordinary resemblance 
to the genuine signatures of Madho Ram. 
Madho Ham himself said he would have 
paid on it (page 552, my note book). It is 
like that any one would have done so. The 
large R in the centre of liis name is of very 
peculiar character, there only being two 
other similar Rs, one on Multan draft and 
the other being tlie exhibit itself. As Mr. 
Lowndes pointed out, it seems a strange thing 
tliat the forger should have .selected the letter 
of sucli peculiaiity because it obviously is 
the stroking figure in the signature. Then 
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again, the whole run of the signature bears 
an extraordinary resemblance to that of 
Madho Ram’s genuine ones. This is striking¬ 
ly borne out when you compare with the 
enlargement of the signature in B, that of 
the specimen” of his signature. Again, 
the similarity of the initials on B is strik¬ 
ingly alike Madho Ram’s genuine initials. 
Whether his initials to the word “bearer” 
on B are a forgery or not seems to me im¬ 
material to the question which I am deal¬ 
ing with. Mr. Raikes rightly said that T 
am in the position of a jury and it was within 
my province to express my personal opinion 
on this matter. I can only say that having 
given many days’ study to this case, having 
looked carefully, I think I may say, at every 
signature in it, in my opinion, the signature 
of Madho Ram’s to B is the genuine sig¬ 
nature and his initials certainly to “Amritsar” 
and to the date “1905,” are his initials. 
But as I have said before, whether the in- 

4 

itials are forgery or not is not material or 
at all events the plaintiffs have failed to 
prove that his signature is a forgery. 

The next thing I have to do is to consider 
the evidence of Mr. Hardless on one side 
and of Mr. Marshall and Mr. Johnson on the 
other. Now I say at once that I see no 
reason to believe that Mr. Hardless in any 
way intended to give false evidence. I do not 
propose lo deal with his evidence in any¬ 
thing like the very great detail witli which 
it was given but to deal with the salient 
features of it. In the first place, I do not 
agree that B and M. D. (Mooltan drafts) 
bear signs of having been traced from the 
same original. The tracings put in by ^Ir. 
Lowndes seem to me to disprove this theory. 
Then again with regard to this tracing ques¬ 
tion, Mr. Hardless admits that it never 
occurred to him when he gave evidence in 
the Police Court and, therefore, we must 
consider it to be an after-thought. It is, of 
course, possible that IM. D. was traced from B 
but if BO, that would not make B a forgery. 
As T said before, I absolutely decline to decide 
whether M. D. was afoi-gery, but the most 
cursory glance at that document shows that 
it 18 , if I may say so, a much more clumsy 
one than B. Mr. Hardless says (page 595 of 
my notes). Apart from the similarity of the 
measurements, I say Madho Ram’s signature 
on B is a tracing because Madho Ram, in liis 
usual signature, writes it in similar operations 


of one or two pen-lifts, whereas in B the 
signature has several pen-lifts”. All I can 
say is that in A3 (b) which is the enlargement 
of B, as far as I can judge, no such pen-lifts 
appear to me. I, therefore, disagree w ith 
Mr. Hardless when he describes the. various 
pen operations. So also with regard._tp_Jiis 
twidence as to pen presentation, z.e. , the 
angle at w hich the pen is presented to the 
paper . Mr. Hardless says that B was written 
with a greater presentation at a greater angle 
than Madho Ram usually wrote. All I can 
say is that I fail to see it. He further says 
that there is a heavier pen-pressure in B 
and A3 {h) than in llie usual signatures of 
Madho Ram. That is .shown by the .shading! 
of the writing whicli j'ou can judge by the 
eye. No such difference is apparent to me, 
so also with regard to his evidence as to 
furrows. .Again he says that the measure¬ 
ments of the signature on A agree with 
that on No. 9, that is, tlie advice and the 
Multan draft. All T c.an say is that it is not 
apparent to me and the signatures to me 
look as if they had been written by the 
same person, namely, Madho Ram.* 1 may 
say here at once, of course, it is possible that 
tlie Ex. A is a forgery, the whole of it and 
yet the signature of Macilioram to B is 
genuine. Mr. Hardless says, (page 12 of my 
notes) that “signatures of Madhoram to A 
and B are good imitations; that he has seen 
better. They are not exceptionally good. 
They puzzled me to make out they are 
genuine or not. At first I was very doubtful 
as to whether they were forgeries. I cannot 
swear that T did not report to the authorities 
that they were genuine. I made a report to 
the Police. 1 may have reported that both 
A and B might have been genuine. I can¬ 
not remember whether I did I have looked 
at my evidence in the Criminal Court before 
giving evidence here”. Then the passages 
were put in No. 18. As I have said, I do not. 
suggest Mr. Hardless is in any way untriitli- 
ful. I tliiiik his zeal in thi.s case may pos¬ 
sibly have eaten him up. 

As against him, we had the evidence of 
Ml*- Mar.shall and Mr. Jolinson whom T lield 
to be experts within the meaning of the 
Evidence Act. It must be remembered that 
professional experts are very difficult to get 
in India and.iiiiny opinion, lliose two gentle¬ 
men are as well qualified to judge of 
signatures as any professional experts can be, 
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seeing that enormous sums of money depend 
on their acumen and judgment. Both cf 
ihose gentlemen say that, after examination, 
they formed a confident opinion that Madho 
Barn’s signature on B, which is all I am 
dealing with, was genuine. Both of them said 
that if Madhoram had been a customer of 
their respective Banks, they would have 
passed B in the course of their duty. This, 
to my mind, is very important evidence 
because there can he no suggestion made with 
legard to the position of either of these two 
gentlemen, who are not even getting any 
fee for attending in this Court and liave been 
promised nothing. And I feel a considerable 
confidence in my own judgment supported as 
it is by that of two gentlemen of this position. 

On the evidence, therefore, as far as I have 
got, I am not satisfied tliat the signature of 
Madho Ram to B is a forgery. 

This brings me to the astonishing feature 
in this case, a point on which it wholly turns, 
that is this. It is proved that certainly on 
one occasion Ma<llio Ram signed blank drafts 
I.C.. before he left on 4th of October, hut ow¬ 
ing to tile importance of it, I read his state¬ 
ment (Kxtiliit 4) before tlie Directors, 
which is dated the 8th November 1905:—‘1 
admit that when I have to go out of the 
station temporarily or when 1 have to leave 
the Bank premises for attending Court or for 
some other purpose, I sign blank drafts and 
advices and leave them with the Accountant 
to be filled up in my absence, if a customer 
turns up while 1 am away. On my return, 
I always enquire from the Accountant 
whether the blank foim which I left with 
liiin was or was lU/t used up in my absence. 
Tf he says it was, flien 1 check it with 
the CMitrie.s in the other books. If he 
says it was not, then 1 tear the signed advice 
Imt not the drafts as the latter bears on the 
back of it a one anna receipt stamp and tear¬ 
ing it means a h'.ss of one anna to the Bank”. 
I'tis answers, in cross-exatniuatioii on this 
passage, weie most unsatisfactory, and I do 
not believe that it was only on one oc¬ 
casion that he did thi.-:, for look at wliat 
he said before iin? (page o5d) ” I had once 
or twice sigiuMl the Banks (halts in blank 
at Dahore when I acted as Manager and had 
to go to Coni t. 

And from another part, of (he evidence, it 
appears that it was the practice of the Bank 
to sign blank drafts. l^Vom his evidence 


I infer that he was in the habit of signing 
blank drafts and he actually said in cross- 
examination as to his depositions in the Crimi¬ 
nal Oonrt ‘that it was the custom of the 
Bank to do so” i.e, “tlie custom at all the 
Bank’s Branches and Head Office.” 

The conclusion I have come to is that Ex¬ 
hibit B had been signed in blank by Madho 
Rain and used by the forgers for the purpose 
for which it was used. No doubt, two men, 
Devanchaiid and Ishwavdas, have been con¬ 
victed and sentenced for forgery of Multan 
draft as well as B. But it is obvious that the 
signature and the initials (other than the 
initials to tlie word “bearer”) to B may be the 
genuine ones of Madhoram and the rest of the 
document a forgery. 

Supposing my conclusion to be well-foaiid- 
ed, how does the matter stand in law? Look¬ 
ing at the duty imposed on a banker to obey 
tlie mandate of his customer on a document, 
such as the one in question, there is, if I may 
.so express it, a correlative duty whereby a 
customer may be told sic ntere tuo nt 
alienum non hedas and when Madho Ram 
signed papers of the Bank which, though not 
pcrh.aps filled in any particular, were really 
Bank drafts, he was acting in such a way 
as to injure the banker who honoured the 
draft when filled in. Mr. Raikes very in¬ 
geniously argued that the draft, though signed 


by Madlioram, had no drawee or payee men¬ 
tioned in it and, therefore, could not be 
described as a cheque but, in my opinion, that, 
as I show hereafter, seems to be against his 
clients. Putting Madlioram’s name to it en¬ 
abled any person, into whose hands it fell, to 
fill in the payee and drawee and made it a 
perilous thing for him to do. Ihis seems to 
me to distinguish the present case fi*om Schol- 
iiehlv. Lord Londesborough (1) and Coloiual Bank 
'of Amtralasia Ld. v. Marshall for in those 
cases the instruments, when drawn originally, 
were complete and the subsequent additions 
unauthorised ; whereas here the document 
was one whicli could be and was completed 
to the damnificafion of the defendants Bank. 
The principles applicable to the present 
case are tho.se stated by Loid Halsbury in 
the Bank of B'ngland v. Vag}iat,o (3): “Now, 
anart from the particular machinei'y by 
(1) (189G) A. C. 5l-t; 05 L. J. Q. B. 503; 75 b. T. 


(2) ( IIIOO) A. C. C59: 75 L-.I P.G. 70; 22 T.L.K. 7*10. 

(3) (IW)l) A. C. 114; 00 L. J. Q. B. 145j64 L. T. 
353i39W. R. C07;55J. P.070. 
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which this transaction was effected, it will 
not be denied that a principal who has 
misled his agent into doing something on 
his behalf, which the agent has honestly 
done, would not be entitled to claim against 
the agent in respect of the act so done; and 
upon this branch of the case, the question 
is whether the agent was misled into doing 
the act by the default of the principal.” 
See Ireland v. Livingstone (-th That prin¬ 
ciple seems to me to be directly applicable 
to the present case, for here the agent was 
misled into paying the draft by the default 
of the principal in drawing it in blanh. 

I refer to another passage, page 115, from 
“My Lords” down to “the case.” But here 
I hold that the plaintiffs’ agent, by 
voluntary act of his own in signing blank 
document, gave credit and the certiBcation 
of its genuineness when filled up. Here the 
very thing which the defendants did was 
induced by the default of the plaintiffs 
ngent and it will be noticed that Lord 
Halsbury says that he designedly avoided 
calling these documents bills of exchange 
because they were nothing of the sort but 
if they had got into the hands of an in¬ 
nocent owner of value without notice, 
Vagliano would have undoubtedly been res¬ 
ponsible upon them, for he had given them 
a genuineness as against himself by ac¬ 
cepting them. So here Madhoram gave B 
genuineness as against the plaintiffs by his 
signature thereto. Again Lord ^lacnaghten, 
page 159, eays: “ If A employs B on his 
behalf to deal with articles of a certain 
description in a particular way and then 
A, through inadvertence or otherwise, intro¬ 
duces among the articles with which B is 
to deal a dangerous counterfeit, not distin¬ 
guishable in appearance from its companions, 
I cannot doubt that A is bound to in¬ 
demnify B against any loss resulting from 
his dealing with the counterfeit as if it 
were a genuine article within the scope of 
his employment. And it cannot, 1 think, 
make any difference that B is bound by the 
terms of his employment to bear every risk 
incident to his dealing with the genuine 
article.” In the pre.sent case, Madhoram in¬ 
troduced amongst the drafts, with which 
the defendants had to deal, a document 
dangerous to the defendants because the 

(4) Ti. R. 5 n. L. 395 ; 41 L. J. Q. B. 201 ; 27 L. T. 
79 ; 15 W. R. 152. 


body of ife could be filled above bis genuine 
signature to their detriment. 

After having referred to all the cases, 
which were mentioned to me, I am of opinion 
that the statement in Hart on Banking, 
second edition, page 293, is correct where 
he says: “ As between a customer and his 
banker who is his mandatory, the duty on 
the part of the customer arises directly out 
of contractual relations subsisting between 
them to take care that any cheque which 
he should buy him is not in such a form 
as to offer facilities for an alteration which 
would mislead the banker if reasonably vigi¬ 
lant.” Substitute for the^ words “ for an 
alternation ” the words for being filled 
up ” and you have the present case. 

Iklr. Raikes argued that Young v. Qrote 
(5) had been overruled by reason of the 
decisions in Scholfitld v. Londershorough (1), 
and Colonial Bank v. Marshall (2), and 
referred to a passage in the Laws of England 
to that effect. But in Hart on Banking, a 
second edition, Yonny v. Grofe (5), is cer- 
ta'nly not treated as overruled .and, however, 
much may it have been criticised, I do not 
feel .justified in saying that it has been 
overruled, and, moreover, it appears to me that 
there must be a distinction between drawing 
an instrument in blank and putting your sig¬ 
nature to a document which is capable of 
being converted into an instrument. Madho¬ 
ram, wljeu he signed E.'ct. Bon the plaintiffs’ 
paper, must have known that he was 
authorising any person, into whose hands that 
paper came, to fill it up so as to make it an 
instrument. In Young v. Grofe (5), SekoU 
held V. Lnudeshorough (1) and Colonial Bank v. 
Mai'shall (2) the documents were instruments 
when they left the hands of tlie drawer or 
acceptor and he need not, it may be, have been 
obliged to take precautions against any alter¬ 
ation of the instrument he had prepared. 
Of conr.se, in Young v. Grate (o) the husband 
was held li.able because he entrusted blank 
cheques to bis wife and this is wliat I tliink 
the re.aiai‘ks of Lindley, B. J., in Adolphi Bank 
V. Edwards (0.) quoted iii Scholfiidd's case (1) 

ma.st bo limited to wlien lie sajs: 

We cannot say tliere was negligence 
here, unless we go the whole lengtli of 
saying that it is negligence to sign a iiegofi- 

(5) 4 Bing. 253; 12 Moore 4S1-; 5 L. J. (o. s.) (I 
P, 105 ; 29 K. R. 552. 

(0) 20 S. J. 300. 
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ftMe instrument so that somebody else can 
tamper' with it; 1 cannot go that length. I 
think it would he wrong". That it seems 
to me is a very different thing from saying 
that it is negligence to sign a document which 
somebody else may convert into a negotiable 
instrument for the honouring of which the 
banker is to be held liable. So again when 
Bowen, L. J., said inXe Lerrne v. Go}iI<l{7 ):— 
“The Law of England does not consider that 
what a man writes on paper is like a gun or 
other dangerous instrument; unless he intend¬ 


ed to deceive, the law does not, in the 
absence of contract, hold him responsible for 
drawing his certificate carelessly.” He is 
there alluding to the drawing of an instru¬ 
ment not to tlie drawing of a document which 
somebody else is, by the form of it and in 
conse(iuence of the signature, capable of cDn- 
verting into an instrument. Madhoram. by 
siffning his name ti) a blaiik Bank form, 
enabled any person into wliosc hands it fell 
to make it a gun with which to shoot the 
defendants' bank. Again in the Colonial 
Hank's case the Privy Council, at page 567, 
in discussing SchtflfU'hVs case, (1) say: “U was 
recognised tliat there is or may be a duty on 
the part of the drawer of a cheque towards 
his hanker which does not exist on the part 
of the acceptor of a bill towards the holder. 
It was recognised that if the customer by 
any act of liis bas induced tlie banker to act 
upon the document by his act or neglect of 
some act usual in the course of dealing 
hcftwcen them, it is quite inlelligible that he 
should not be permitted to set up his own 
act or neglect t«) the prejudice of the banker, 
whom he has thus misled or by neglect 
permitted to he misled." 

To my mind, the act u.sual in tlie coarse of 
dealing between the plaintiffs and tlie <lefen- 
daiit, whicli Miidlioiain neglected, was to fill 
up drafts in the usual way. The act of 
eommission on the part of Mailhoram was to 
sign liis name upon tlie l)ank's paper wliich 
any person could fill up for any amount. I 
ran imagine that hankers in tlie City of 
London would get a shock if they were told 
tliat thi-y were to lie held liable on draft.s 
signed wholly in blank by eountry managers 

;ind filled up fraudulently. 

1 ilierefoie, <‘ome to the coiielusion that 

iIh-' plaintiffs liave failed to discharge the 


onus which lay upon them of proving that 
the signature of Madhoram to B. is a forgery. 

I find on the issues as follows:— 

(1) Whether the draft of Rs. 10,COO bore 
the genuine signature of Madhoram. 

The plaintiffs have failed to prove that it 
did not. 

(2) Whether, having regard to the signa¬ 
tures and wording appearing} on the said 
draft, the defendants were not justified in 
paying the said draft to the bearer. 

In the affirmative. 

(3) Whether tlie plaintiffs without delay 
gave information to the defendants that the 
draft was a forgery. 

No finding necessary. 

(4) Whether the defendants in making the 
said payment acted without proper care and 
caution or were guilty of negligence. 

In the negative. 

(5) Whether if the signature of Madhoram 
on the .said draft was a forgery, was it not 
owing to the negligence of the plaintiffs that 
such forgery came to be committed. 

No finding necessary, but if necessary, in 
negative. 

(6) AVbelher the plaintiffs are entitled to 
recover tlie sum of Rs. 10,000 or any and 
what part thereof from the defendants. 

The plaintiffs are not entitled to recover 
Us. 10,000 or any part thereof from the 
defendants. 

] dismiss the suit with costs. 

I cannot help regretting that owing to the 
state of my health, I had to put the parties 
and coun.sel to so much trouble in coming up 
to the bungalow where I heard this case for 
several days, a trouble which svas cheerfully 
hoi ne by all of them. 

Suit dismissed* 


( 7 ) (ispc.i l‘J H. lyi ‘‘t V- 
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Cjvil Rules Nos. 3034, 3035, 3518 and 3519 

OF 1910, 

September 1910. 

Present'. —Mr. Jastice Mookerjee and 
Mr. Jastice Shar£-ud-Din. 

BRITISH INDIA STEAM NAVIGATION 

Co., —Claimants 
versus 

SECRETARY op STATE for INDIA in 

COUNCIL 

AND 

GARDEN REACH SPINNING and MANU¬ 
FACTURING Co.,— Claimants 

versus 

SECRETARY op STATE for INDIA in 
COUNCIL AND cross Rules by the Secretary 
of State against the above two 

Companies. 

I/ind Arquiaitio}! Act (7 of 1894),.11, 18, 5)1— 
L'uul Acquisition Collector, not a Court—Hiqh Court 
has no ■power to interfere u-ith anord—Cicil Proce¬ 
dure Code(Act Vof 1908;, 115, O. XI, R. 12—Charter 

Act, s. 15— Pou'cr of Land A':qui.'tition .Judge to inter¬ 
fere with award — Secrctart/ of State or person jor 
whose henejit land is acquired, not entitled to demand 
rejerence — Discovery, order for, may he made in Land 
Acquisition rase—High Court—Power of inferferenee — 
Interlocutory order. 

A Land Acquisition Collector, wlien ho liolds an 
enquiry and makes aii award under .section 11 of 
Act I of 1894, is not a Court within the ineaninj; 
of section 115 of the Civil Procedure Code of 1908, 
much less is lie a Court subject to the appel¬ 
late jurisdiction of the High Court within tlio mcuu- 
ing of section 15 of the Charter Act. Conscipiently 
the High Court has no power to review an award of 
tho Collector, in the exercise of its rovi.sional jurisiHc- 
tion or of the powers of snperintendcnco vested in it 
under the Charter Act. 

Duryn Das v. Quccn-J'Jmprcss, 27 C. 820; lizia 
V. Secretary of State, 30 C. 3(5; 7 C. W. N. 249 and 
Lzra V. Secretary of State, 32 C. ()C'5 ; 1 (L. J. 
227; 9 C. \V. N. 454; 2 A. L. J. 771; 32 I. A. 93 (P. C.), 
relied upon. 

Adininistrator-deneral v. Land Acquisition Collector, 
12 C. W. N. 241; Abdool Ali v. I'crner, 23 \V. It. 
7'-l1 a.nd iMchmesivar Sinyh Y. Chairman of Darhhamja 
Jilunicipalily, 17 I. A. UO; 18 C. 99, distingui.slied. 

Tho Court of tho Land Acqui.sition Judge is a 
Court of special juri.sdiction, the j.owers and duties 
of which are delined by the statute; thei’eforc, it 
cannot exercise inherent powers so as to assume 
jurisdiction over matters not intended by tho 
Logisluturo to bo comprehemled witliin tiie scope 
of the enquiry before it. 

Consequently it has no juri.sdiction to revic>v tlio 
award of tho Collector, to set it aside as illegal and 
made in contravention of tho luovisions of the law and 
to direct him to recast, modify and reduce it. 

Shyani Chandra v. Sceretary of State, 7 C. L. J. 44.5; 
3*5 C. f25; 12 C. W. X. 5(59; and Gajendra Sahu v. 
Secretary of State, 8 C. L. J. 39, distinguished. 

Tho expression “any person interested” in section 18 


of the Land Acquisition Act, does not include tho 
Secretary of State orthe person, for whose benefit land 
is acquired, and tliey arc not entitled to demand a re¬ 
ference under that section. 

Municipal Corporation v. Jogendra 2{arain, IZC. TV. 
N. 116; 4 Ind. Oas. 332, referred to. 

TIic Court of the Land Acquisition Judge is 
restricted lo an examination of the question which 
has been referred by the Collector for decision 
under section 18. and the scope of the enquiry can¬ 
not be enlarged at tho instance of parties who 
have not obtained, or who cannot obtain any order 
of reference. 

Promotha Nath v. Ralchal Das, 11 0. L. J. 420 at p. 
423; 6 Ind. Cas. 546, relied upon. 

Therefore, the Judge has no jurisdiction either lo 
reduce the total sum awarded by the Collector, 
or to consider items not disputed by the claimant, 
with a view to reduce them by an amount which 
the claimant may prove ought to be added to 
other items. 

An order for discovery may be made in a case 
under tho Land Acquisition Act, under Order 
Xr, Kule 12, of the Civil Procedure Code, 1908, 

Tho High Court may interfere uhen an in- 
terlocutorv order has been made bv tho lower 
()oart witliout jurisdiction or under .sucli circum¬ 
stances as arc likely to cause irreparable injury to 
one of ibe litigants. 

Gohinda Mohan v. Kunja Behari, 10 C. L. J. 407; 
4 Ind. Cas. 3(54 14 C. W. N. 147 and Amjad Ali v. 
.1// Hussein, 6 Ind. Cas, 574, relied iiuon. 

Rules against the order of llie Land Ac¬ 
quisition Judge of 24-Pergannahs, dated June 
30, 1910. 

Dr. Rash Behary Ghosh, Babus Surendra 
Nafk Roy and Sci/yeudra Nath Roy, for the 
Claimants. 

Messrs. i>tfphen, Knight and Dogram and 
Babus Ravi Charan Mitra and Joy Gopal 
GJiusha, for the Secretary of State. 

Judgment. —These four rules are 
directed agair.st two orders of the same des¬ 
cription made by the Land Acquisition Judge 
of the 24-Pergannahs, in two references made 
to him under section 18 of the Land Acquisi¬ 
tion Act, at the instance of two claimants, 
the British India Steam Navigation Co., 
and the Garden Reach Spinning and Manu¬ 
facturing Co. The properties in respect of 
which the references were made have been 
ac(iuired by the Government for the Coin- 
ini.ssioners of the l\)i-t of Calcutta. Tlie orders 
of the Land Acquisition Judge have been as¬ 
sailed before us on behalf of both the Secre- 
taiy of State and the claimant.'--. To appre¬ 
ciate tlie true bearing of tho question-^ raised 
whicli are of cor.sidcialrlo importance and 
not wholly free from dinicuUy, it is ts- 
sential that we .sliould .state in brief 
outline th.e circumstances under which 
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the orders in ct>ntrover.sy were made by the 
Court below. 

After the references under section 18 had 
been made bj* the Collector, two applications 
in each of the cases were presented on be¬ 
half of tlie Secretary of State to the Land 
Acquisition Judge on the 22nd and 23rdJune 
1910. In the first application, objections were 
taken to the validity of the award of the 
Land Acquisition Collector on the ground 
that under that award variou.s sums had 
been awarded to the claimants in con¬ 
travention of the law; it was accordingly 
prayed tliat the awaid might be remit¬ 
ted with directions tliat tlie Collector do 
proceed according to law or that the award be 
set aside, reca.st, modified or reduced. In 
tlie second application, it was prayed that 
under Order XT. Rule 12, of the Civil Pro¬ 
cedure Code of 1908, an order might be made 
upon the (daiinants to make discovery on 
oatli of all documents in their possession re¬ 
lating to the matters in controversy. In res¬ 
pect of the first of these applications, the 
learned Judge in the Court below lias held, 
that he lunl no posver lo remit the award 
tj tlie Land .\c(iuisitir>n Collector for re- 
considerat ir)n, and, soconiJIf/, that lie could 
not reduce the total amount which may liave 
been properly awarded by the Collectoi; but 
the learned Jinlge has also expressed the opi¬ 
nion tliat he had power to review the items 
whieli made np tlie tobil award, so as to re- 
ilnce any item by an amount equal to tliat 
by wlii<*li another item miglit have ti he 
increased; in other woi’ds. that if tlie Jinlge 
was satisfied tliat the Collector liad exceeded 
liis statutory authority and paid away suuis 
which he was notcompetent to award under 
the provisions of the Act,the Judge had au- 
tliority to review that portion of the award of 
the Collector ami set it aside on the grouml 
fliat it was illegal and void. In respoctof the 
second application, tlie learned Judge has ex 
presse(l liie opinion that before an order for 
discovery was madi*, it would he to the in¬ 
terest of the litigants to liave the (luestions in 
conlrovDi'sy hetwiam them definitely ascer- 
(aim-'l, lii.it he has iievertlieless directed trie 
claimants tti niakif a full and suflicient afli- 
il.ivit of all ducinnents in their possession or 
;)i»w<-i irlatiiig tntho matters in quest ion, and 
aI.S'> to pi'oiluce for the inspection of the legal 
advisers of llu* Secretary of Slate all docn- 
ineiil.s nu niioned in such atU<lavit except .such 


as they are legally entitled to refuse to pro¬ 
duce. In the Rules obtained by the claim¬ 
ants, the order of the learned Judge has been 
assailed substantially on two grounds, 
namely, tliat the order for discovery 
ought not to have been made and, (.econdlyy 
that he had no jurisdiction to review the 
award of the Collector at the instance of the 
Secretary of State, to set aside any portion of 
it as illegal and void and generally, to re¬ 
adjust the various items some of wliich were 
not impeached by the claimants. In the 
Rules obtained by the Secretary of State, the 
order of the learned Judge has been assailed on 
tlie ground that he has for erroneous reasons 
held tliat he had no jurisdiction to re¬ 
mit tlie award to tlie Collector and that upon 
the facts alleged by the Secretary of State 
and not controverted by the claimants though 
ample opportunity was repeatedly offered to 
them to do so, he ought to have exercised 
such jurisdiction, it has been farther argued, 
in the alternative, in these Rules, that if the 
learned Judge had no jurisdiction to remit 
the award to the Collector, this Court pos¬ 
sesses such jurisdiction, and that, we shoul l, 
ill the exercise of such jurisdiction, remit the 
award to tlie Collector for re-consideration, 
as otherwise grave and irreparable injury 
would be done to the Commissioner of the 
Port of Calcutta for wliose benefit the pro¬ 
perties have lieen aciuircd by the Govern¬ 
ment. The principal questions, therefore, 
^Yhicll emerge for consideration from the 
arguments which have boon addressed to us 
on both sides may ho formulated as follow.s:—■ 
first, has this Court jurisdiction to review tlie 
award of the Ctillector, to cancel or modify 
it, or to remit the proceedings to liini for re¬ 
consideration; sf'condly, has the Land Acquisi¬ 
tion Judge jurisdiction to take action of the 
same desciiption; thirdly, has the Land Ac¬ 
quisition Judge jurisdiction to review, at tlie 
instance of the Secretary of State, the aivard 
of the Collector in so far as it is not challeng¬ 
ed by the clairnant.s, to re-exaniiiie items 
not controverted by them, and to sot aside 
the award partially on the ground that it 
is illegal and void, and, fourthly, ha.s the 
Lind Acquisition Judge jiirisdi«qio:i to make 
an order for discovery; if so, whether that 
jurisdiction has been appropiiately e.xerciscd 
in these ca.ses. Tlieso questions have been 
argued with great carnestiie.ss and elabora¬ 
tion, justified not merely by the value of the 
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claim but also by the novelty of soma of the 
questions in controversy. Sinca the close of 
the hearing of these Rules, we have minute¬ 
ly scrutinizad all the mxterials which have 
been placed before us and have anxiously con¬ 
sidered every argument addressed to us on both 
sides. We now proceed to state the conclusions 
at which we have arrived. 

In so far as the first of the four questions, 
which arise for consideration, is concerned, it 
has bean arguedon behalf of the Secretary of 
State that it is competent to this Court to 
review an order made by the Collector under 
section 11 of the Ijand Acquisition Act, either 
under section 115 of the Civil Procedure 
Code of 190S or under section 15 of the High 
Courts Act, 1861; and in support of this pro¬ 
position, reliance has been placed upon 
case of Administrator-General v. Lind 
quisition CulUcfor (1). In our opinion, 
contention is entirely unsustainable, l)3canso 
the Collector, when he holds an enquiry and 
makes an award under section 11 of Act I of 
189d, is not a Court, and is, undoubtedly, not 
a Court subject to tlie appellate jurisdiction 
of the High Court. In support of this pro¬ 
position, reference may be made to the ob¬ 
servations of this Court in Dnrqa Das vJlucen- 
Empress (2)] Ezra v. Secretary of State (3) 
and of their Lordships of the Judicial Com¬ 
mittee in Ezra v. Secretary nf Stite (4). In 
Ezra V. Secretary of State (3), this Court ob¬ 
served that throughout the proceedings, the 
Collector acts as the agent of the Government 
for the purpose of the acquisition, clothed 
with certain powers to require the attend¬ 
ance of persons to make statements relevant 
to the matter wliich he has to investigate; but 
he is in no sense of the term a Judicial Ollicer, 
nor is the proceeding before him a judicial 
proceeding. Again in Ezra v. Secretary of 
State (4), their Lordships of the Judicial Com¬ 
mittee observed that when the sections relating 
to the Collector's award are read together, it 
is found that the proceedings resulting in an 
award are administrative and not judicial; 
that the award in which the enquiry results 
is merely a decision binding upon the Col¬ 
lector as to what sum shall he tendered to 
the owner of the lands, and that if a judicial 

ascertainment of the value is desired by the 

(1) 12 C. W. X. 2A1. 

(2) 27 C. 820. 

(8) 80 C. 30; 7 C. W. X. 249. 

(4) 32 C. 605; i C. L. J. 227; 9 C. W. X. 454; 2 A. L. 
J. 771; 32 I. A. 93 (P. C.). 


owner, he can obtain it by requiring the 
matters to be referred by the Collector to the 
Court. On this principle, it was ruled that, 
in the absence of fraud or corruption, the fact 
that the Collector obtained information with¬ 
out the knowledge of the claimant and did 
not disclose it on the enquiry, would not 
vitiate his pi’oceedings. It is, in our opinion, 
reasonably clear from an examination of the 
provisions relating to the enquiry and award 
by the Collector that he is not a Court with¬ 
in the meaning of section 115 of the Code of 
1908, much less is he a Court subject to the 
appellate jurisdiction of the High Court with¬ 
in the meaning of section 15 of the High 
Courts Act of 1861. The case of Adminis¬ 
trator General v. Land Acquisition Collector (1) 
obviously distinguishable. The learned 


is 

Judges merely held that wlien a Collector re¬ 
fuses to make a reference to the Civil Court 
upon an application made under section 18, 
he acts judicially and his order is subject to 
revision by the High Court. IVliether this 
view is or is not well-founded, it is needless 
to examine for our present purposes, because 
the learned Judges in that very case conced¬ 
ed that up to and including the time of mak¬ 
ing his award, the Collector is in no sense a 
Judicial Officer, that the proceedings before 
him are not judicial proceedings and, however 
irregular Ins proceedings may be, the High 
Court cannot interfere with his award made 
under section 11 of the Act. It has been 
suggested, however, on behalf of the Secre¬ 
tary of State, upon the authority of the deci¬ 
sion of thi.s Court in Lekhrai Ram v. Debi 
Pershad (5), that there is no form of judicial 
injustice which the High Court, if need be, 
cannot re-act under tlie Charter Act. With 
reference to this decision it must be observed 
that the injustice which was there sought 
to be rectified was due to the action of a 
Court subject to the appellate jurisdiction of 
tlie High Court, namely, the Court of the 
Chief Presidency Magistrate at Calcutta, and 
we are eritii’ely in accoid with the view 
indicated in this decision that the exercise 
of the powers of superintendence of 
this Court cannot be fettered by any aiti- 
ficnl rules or crystallized into inela.stio 
formulas. To attract the operation, liowevcr, 
of section 15 of the High (,'ourts Act, 1861, it 
must be established in the first place that tlie 

order assailed has been made by a Court sub- 
Co) 12 C. W. X. 678; 7 Cr. L. J. 499. 
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ject to tlic appellate jurisdiction of the High 
Court. Tlie section does not entitle the High 
Court (o rectify what may be calledexecutive 
or administrative injustice in coutradistinction 
tojudicialiiijustice; nor can lorins of procedure 
be legitimately ignored altogether to bring 
a case within section 15 of tlie High Courts 
Act, for instance, it would be idle to contend 
that if a litigant has his remedy by a regular 
suit, be may nevertheless claim, as a matter of 
right, the interference of this Court under tlie 
Charter Act. Reference lias also been made 
to tlie cases of Ahdo(A Ah' v. Vcnicr ((}.) and 
Maharaja Lttrhvieo-swnr v. The Chairman 

ofthcVarbhaiirja Muuicipalifij (7),tosl)Ow tliat 
this Court has authority to reviesv an award 
by a Collector. Thc.se cases, however, are 
of no real assi.stance and do not support the 
contention put forwanl on behalf of the Secre¬ 
tary of State. In the first case, the decision 
whicli was assailed was an award by the 
Judge. In the second case, the question of 
the legality of the awaid of tlie Collector 
was raised in a irgular suit. tiuleed the 
ca.ses of Jjuchmc'f.--nr Siunh v. Thr Chairman <>/ 
Ihii bhnufja Mnnicipalihj {1) ; i^'aHubj/ v. L. 
ir. Ctnnmi.sxionrrs (S) and Oackivar f>f liaroJa 
V. aamlhi (9), reviewtd by this Couit in 
Jhimcstvar >inoh v. Sicnt>inj nj (U)), 

indicate that t!ie (hvil Courts arc not power- 
to afford relief to a person aggrieved 
by proceedings taken in nominal compliance 
witli stututoiy provisions, though there is 
apparently loom for serious controversy, how 
far. if at all. and in what precise mode, 
siicli relief can he claimed liy the Secretary 
of State or tiie Coi-poratiou forwliose lieneliL 
proceedings liave been taken [in iv Mmcanji 
(\tma (11): JJaryudimnnal v. Sctw/uri/<»/ 

(TJ), where reference is made to Alfoniry’ 
(jfnf>r(il\. (Jnal WrA'-tn Ihiiiivay Coinpauij 
(Id)]. I* is .sullicient for ins to hold that the 
Secretary of State cannot invite this Court to 
review' the awai-d of tlie Collector in the exer¬ 
cise of our revisional juri.sdiction or of the 
powers of .superintendence vested in us 


(U) 2-i W. It. 

17) 17 I. A.‘JO; IS C. on.’ , 

(H) (inoU) A. (’. lio: 70 L. J-l*. C. I 

04S; 22 I.. It 07. 

(01 OO I. A. no; 27 It. Oin. 

( 10 ) :$ I ■I7eii 11 c. \V. o'>r>; 5 c. .!• ntiO. 

(11) 0 Itoni. I.. It. -.a I*. 


( l:') '2 s. L. It. GH, 

(i;t) (1H77) 1 C’h. U. 705; -10 h. J. t a- 
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under the Charter Act. Tlie first question 
must consequently be answ'ered against the 
Secretary of State. 

In so far as the second question is concern¬ 
ed, we have been invited by the learned coun¬ 
sel for the Secretary of State to hold that 
the Land Acquisition Judge had jurisdiction 
to review the award of the Collector, to set 
it aside as illegal and made in contravention 
of tlie provisions of the law, and to direct 
him to recast, modify and reduce it. In. 
support of this proposition, reliance has 
been placed upon the cases of iShy'ivi Chandra 
V. Secretary aj State. (14) and Gajcndra Sahit 
v. Secretary af State (15). This proposition, 
has been strenuously controverted by the 
claiiviants. It has been argued on their be¬ 
half that the Court of the Land Acquisition 
Judge i.s a Court of olrictly limited jurisdic¬ 
tion and that the scope of the enquiry before 
it is accurately defined by the statutory provi¬ 
sions on the subject and cannot possibly be 
enlarged .so as to embrace an enquiry into the 
legality of the proceedings before the Collec¬ 
tor antecedent to his aw'ard. In support of 
tliis position, reli.auce has been placed upon 
the cases of Imdad Ali v. Collector of 
Faralkhabad (16); Croten Brevery v. Collector 
of Dehra Dun (17); Babujan v. Secretary of 
State (18); Bhandt Singh v. ItamadhUi Bai 

(19) ; Ttayhn Kath Das v. Collector of Dacca 

(20) ; ^^iliiioni Singh v. Banibandhn (21) and 
reference ha.s been made to the observations 
of Lonl 'J'ruro in London and North-IV^estcrn 
liailwjy Company v. Bradley (22), which, 
it is said, are not affected by the decision 
of I he House of Lords in Hammersmith 
V. Brand (2J)- Li our opinion, there is 
no room for coiitrovcr.sy that the Court of 
the Land Acqui.sition Judge is a Court of 
special jurisdiction, the powers and duties 
of wliicli are defined by the statute, and 
fliat there is no foundation for the cou- 
teiilion put forward on behalf of tlie Secretary 

of State that a Court of this description 

(M) 7 C. L. .1. 1-15; .'Ju C. 525; 12 C. \V. N. 5t)U. 

(15) 8 C. L. .1. ai). 

(lU) 7 A. HI7. 

(17) 19 A. XMl 

(lH).tC. I...I.25(i. 

(19) 2 C. fi. .1. 359. 

(20) 0 lucl. Ca.s. 157; li f. L. J. 012. 

(21) 7 C. 3S8. 

(22) (1851) 3 M:ic. A 0oo<I 3:)(j ut p. 3-R)j G Jlailw. 

( as. 5.5J; 15 .liir. «3U. 

(23) (1870) fi. K. 4 ir. L. 171 ; 21 L. T. 238; 18 \V 
K. 12; 3b L. J. <2- 6. 449. 
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can be legitimately invited to exercise inher¬ 
ent powers so as to assume .iurisdictiou 
over matters not intended by the Legislature 
to be comprehended within the scope of 
the enquiry before it. The cases of Shycim 
Chandra v. Secretary of State (14) and 
Gajendra Sahu v. Secretary of State (15), 
are clearly distinguishable. In the first 
of these cases, the property acquired, 
namely, fishery rights, was not ‘land’ within 
the meaning of the Act, and could not by 
any possibility form the subject-matter of 
statutory acquisition. In the second case, 
the property actually acquired was different 
from that mentioned in the declaration. 
Under such circumstances, it was ruled by 
this Court that the Land Acquisition Judge 
might refuse to take cognizance of a reference 
made by the Collector under .section 18 
of the Land Acquisition Act. It must 
further be observed that in these two cases, 
it was the claimant who ultimately took 
up the position that the reference was 
without jurisdiction, and it was at his in¬ 
stance that the objection was allowed to 
prevail. The substance of the matter, 
therefore, was that the claimant, although he 
had obtained a reference made under section 
18, sutsequently resiled from that position, 
and invited an order for what really 
amounted to a discharge of the reference. 
This position is perfectly intelligible, because 
such a course would still leave it open to 
the claimant to sue the Secretary of State 
for damages, for unauthorized interference 
with his property in merely nominal com¬ 
pliance with the provisions of the Statute. 
Saunly V. fj. W. Commissioner (8); Gaekicar of 
Baroda v. Gandhi (9), Bameswar Singh v. 
Secretary of State (10). The position, however, 
which we are liere invited to affirm is of an 
entirely different description. The claimant 
has here obtained a reference under sec¬ 
tion 15 of the Land Acquisition Act, because 
he is dissatisfied with the award. It 
is the Secretary of State who has challeng¬ 
ed the reference. The contention on his 
behalf in substance has been that, not 
only has the claimant no grievance, but 
that he has been awarded large sums of 
money by the Collector in a wholly un¬ 
authorized manner on account of a jetty, 
an over-bridge, an electric plant stone ballast] 
a way bridge and loss of time duo to 
possible removal of business to other pre¬ 


mises, for all of which the claimant, it is 
suggested, has not the remotest vestige of 
a logical claim. It has further been urged 
that the statutory allowance on these items 
has been improperly awarded in contraven¬ 
tion of the plain provisions of the statute 
and further that the sums awarded for 
land, houses and trees have been largely 
in excess of their market-value. Ifc was 
upon these allegations and others of a 
like character, that the counsel for the 
Secretary of State invited the learned Judge 
in the Court below to review the aw^ard of 
the Collector, to cancel it, and to remit 
it to him to be recast, modified or reduced. 
In our opinion, the course which the learned 
Judge was invited to pursue was never 
contemplated by the framers of the statute, 
and is not authorized by any provision thereof. 
It is not necessary for us to reviesv minute¬ 
ly the provisions of the Act which were 
recently examined by this Court in detail 
in the case of Bnghn Nath Das v. Collector 
of Dacca (20). The scope of the reference 
made at the instance of a claimant under 
section IS of the Land Acquisition Act is 
manifestly of a strictly limited character. If 
the contention of the leariicd counsel 
for the Secretary of State were well-found- 
ed, we -would liave to liold in substance 
that a reference under section 18 may be 
made at the instance not merely of the 
claimant but also of tlie Secretary of 
State. It follows indisputably, however, 
from an examination of the earlier sections 
of the Land Acquisition Act and specially 
of sections 9, 10 and 11 that the expression 
“any person interested” in section 18 does 
not include the Secretary of State. Section 
50, on the other hand, makes it clear beyond 
the po.ssibility of any dispute that a local 
authority or company for whose benefit 
land may be acquired by the Govei-nment 
is not entitled to demand a reference under 
section 18 ^Municipal Corporation, Pahna v. 
Jogendra Narain (24)]. If. therefore, the Sec¬ 
retary of State is not entitled to claim a refer¬ 
ence under section 18 of tlio Jjaiul Acqni.sition 
Act, as we hold ho is not, we litnl it diffi¬ 
cult to appreciate how at his instance the 
Land Acquisition Judge can be invited to 
review the award of tlie Collector, to cancel 
it or to remit it tor modification or 
reduction. Obviously, tlie Secretary of State 
(24) 13 C. \V. N. 116j 4 Ind. Cas. 332. 
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camiot lie permitted to achieve by the 
suggested indirect method what, it is un- 
disputahle, he cannot obtain directly. 
Section IS and other .sections which follow it, 
make it reasonably plain that the question 
of tlie legality of llie acquisition or the 
impropriety of the award of the Collector 
were not intended by the legislature to 
form the subject of enquiry by the Land 
Acquisition Judge at the instance of the 
Secretary of State. Tlie reference is ob¬ 
tained by tlie claimant, the objections he 
can urge against the award of the Collector 
are specified in sub-section (1) of section 
IS; under section 20, tlie Court has to 
determine the objection, and under section 
21 tlie scope of the enquiry is restricted to 
a consideration of (he interest of the poisons 
affected by the objection. Tlie (inestions, 
therefoie. which were sought to ho raised 
before tlie learned Judge in the Court 
below at the instance of the Secrefaiy 
of Slate were manifestly questions wldcU 
as a Court of special jiiri.sdiction lie was 
not competent to try, and wc fcLd no doubt 
that he acted propeilj’ wIkmi he refused 
to remit (he award to the Collccror for 
re-considciation. modilicafion or reduction. 
The second ({uestion nui.st coi!j>equenlly ho 
answered against the Secretary of State. 

Jn so far as tlie third question ivhich 
arises for consiileiation is concerned, the 
learned Judge in tlie Court hehiw has hehl 
that although he has no juri.silicfion to 
reduce tlie total sum awanlcMl hy the 
Collector, he is entitled. nj>on a reference 
under section IS niado at the instance of 
the claimant, to eonsi«.lei' items not disputed 
hy the claimant, with a view to reduce them 
by an amount which the (rlainiaiit may 
prove oiiglit to lie addetl to other items. 
In support of this position, (lie learned 
Judge lia.s pla<’c*d reliance upon tlie case of 
If'iiitjhhj J////.S’ Coiiipinn/ V. S(crr(tii>/ fj 
(‘2^)). An examination <»f the judgment, 
however, (aheii along nith tlie points in 
controversy in that case, makes it clear 
that the finestioii rnw r-aised did not arise 
for consideration at all; and the isolated 
I)assag(* upon vrhii'h reliance is placed cannot 
he decmeil to einlioily a judicial determination 
of this fioint. The answer to t he <pies( ion 
raised, therefore. mu.'‘t dcpind upon Mie 

inatvisi^ms of tiiu liUiid .Xi'ejulsition Act to 

{.£ 6 ) fCegnlnr Appeal Iso. IfU of )00l. 


tisio 

which reference ha.s already been made in 
the course of our examination of the second 
question. Section 18 contemplates a 
reference at the instance of the claimant, and 
indicates the objections that may be taken 
by him to the award: he is also required 
to state the grounds upon which such ob¬ 
jection is taken. Under .section 20, the 
Court proceed.s to determine the objection, 
that is, the objection taken by the 
claimant under section 18. Section 20 does 
not contemplate that any cross-objection, if 
such an e.xpression is permissible in this 
connection, may he taken by the Secretary 
of State. To take a concrete illustration, 
suppose the property acquired is land and 
a building thereon. The Collector in his 
award values the land at Rs. 500 a coUali 
and allows Rs. 10,000 for the house. The 
claimant obtains a reference on the ground 
that the land has been under-valued ; is it 
opmi to the Secretary of State, who cannot 
obtain a reference under section IS, to 
urge tliat (he building has been over-valued 
to .‘<uch an extent that the objection of 
the claimant as to the under-vahialion of the 
land, however well-founded it maybe, must 
fail ? We are not prepared to hold that 
such a procedure was contemplated by the 
legislature. We are not nimiindfiil that 
.section IS, when it specifies (ho four heads 
under which objection }nay be taken by 
the claimant, speaks of the amount of com¬ 
pensation. Thi.s expression by itself may he 
comprehensive enough to afford some basis 
for an aigument that the whole question of 
amount of compensation is referred. But 
this view, we tliink, i.s sufiicicntly negatived 
hy .section 20, which directs the Court to 
determine (lie objection, that is, the objection, 
of (lie claimant. Reoause the claimant ob¬ 
jects to a particular item and obtains a 
reference, the Court cannot review another, 
a totally distinct and unconnected item. 
'J'he view, we take, is to some extent supported 
hy flu? principle which undeilie.s the deci¬ 
sions of tliis Court in Ahn liakar v. Pear}/ 
^^oh<tn M)dcrjre (2G); Oofnritia Kumar V. 

Kumar (27); Jilnhommcd Saji V. 
IFarau Chandra (28) and Prohal Clttiudra v. 
pearl/ Mohan (29). That principle is, as it 

(L'i>) :m c. im. 

(27) 12 C. W. N. <)K. 

(2S) 12 C. w. y.iixry. 

(29) 12 C. W. K. 987. 
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is put in the case of Fromoiha Nath v. 
Fakhal Das (30), that the Court of the 
Land Acquisition Judge is restricted to an 
examination of the question which has been 
referred by the Collector for decision under 
section 18, and the scope of the enquiry 
cannot be enlarged at the instance of par¬ 
ties who have not obtained, or, who, as 
in the case before us, cannot obtain 
any order of reference. In our opinion 
the learned Judge was in error when he held 
that he had authority to review the award 
of the Collector in regard to matters not chal¬ 
lenged by the complainant and to set it aside 
on the ground of illegality. The matter, of 
which the learned Judge was properly seized, 
was the objection of the claimant and he 
should now proceed to determine its validity. 
The third question mast consequently be an¬ 
swered against the Secretary of State. 

In so far as the fourth question raised be¬ 
fore us is concerned, it is really comprised in a 
very narrow compass. As we have already 
stated, an application was made in the Conrt 
below on behalf of the Secretary of State for 
discovery under Order Xf, Rule 12, of the 
Code of 1908. The learned Judge was in¬ 
clined to the opinion that the question in 
controversy .should be specified before the order 
for discovery was made. Yet he ultimately 
directed the claimants to make an affidavit 
of documents and to produce them in Court for 
inspection within a specified period. In this 
Court, it has been urged on belialf of the 
claimants, that an order for discovery cannot 
be made in a case under the Land Acquisition 
Act and that, in any event, an order ought 
not to be made at the present stage of the 
proceedings. This position has been contro¬ 
verted on behalf of the Secretary of State, 
and it has been urged that an order for dis¬ 
covery can be claimed almost as a matter of 
right. We think, there is no substance in 
the contention of the claimants that an or»ler 
for discovery cannot be madi in a case under 
the Land Acquisition Act. Section 53 makes 
the provisions of the Civil Procedure Code, 
save in so far as they may be inconsistent 
with anything contained in the Act, appli¬ 
cable to all proceedings before the Court of the 
Land Acquisition Judge. As the learned Judges 
of the Allahabad High Court observed in tlie 

case of Kishen Chandy. Jagatinofh JW^shadiSl) 
(80) 11 0. L. J. 420 ttt p. 428; 6 Inch C'as. 540 ’ 

(31) 25 A. 133; A. W, N. (1902) 215. 


the comprehensive language of this sec¬ 
tion is not to be restrained, and a similar 
view has been indicated in Bhandi Singh v. 
Bamadhin Bai (19) and Zimindar of Dhar v. 
Bana (32). In our opinion, there is no in¬ 
telligible reason why the operation of Rule 
12, Order XT, of the Cede of 1908. should be 
excluded from cases under the Land Acquisi¬ 
tion Act. The mere circumstance that an 
order of this description cannot be shown to 
have been made or found necessary in any 
previous case, is by no means conclusive. On 
the other hand, as is well illustrated by the 
case of Lj/ell v. Kennedy (33), it may not be 
always safe to affirm that an order of this 
description has been never made before. The 
order of the Court below is, however, open 
to objection on the ground that it is pre¬ 
mature, and is of the vaguest description. 
The points in controversy between the par¬ 
ties have not yet been specified and the learn¬ 
ed counsel for the Secretary of State has 
plainly stated that in his view .some of the 
objections taken by the claimant to the award 
of the Collector, are, on tlie face of them, 
absolutely unsustainable in law. Manifestly 
if there are any objections which must fail 
on the ground that tliey cannot be entertain¬ 
ed at all upon any conceivable principle of 
law, 110 discovery need be directed as regards 
them. It is well settled tliat in cases where 
the right of di.scovery in any form depends 
upon the determination of any i.ssue or ques- 
tion in dispute in the cause or matter, or it is 
desirable that some issue or question of law 
or fact or mixed question of law and fact 
in dispute should be determined first, 
the question of discovery may be reserved 
till after the issue a question has beeu deter¬ 
mined. To take an illustration, if a mortgagor 
wishes to redeem an estate, and it is denied 
that lie has the right to ledeem at all, 
discovery relating to questions of account 
will be postponed till it i.s known whether 
there is such a right or not; so also in an 
action by a principal against an agent 
when agency is denied [Whyfe v. Ahrens (34), 
lienno Jnffe v. Richardson (35), Tasnuniian Ry 

Co. V. Clark (Jrent Westorn Colliery Co. v. 

(82) .>3 P. ]l. 1900; 103 P. L. K. 1906. 

(88) 8 Ajip. Cas. 2! 7. 

(8t) 20 Cli. D. 717 at p. 723; 5| L. J. f’li Ho. 50 L- 
r. 844; 32 \V. R. 049. 

(85) (1898) 62 L. J. Cli. 710; 8 R. 515; (IS L. T. 40 p 
41\V. R.584. 

(30) (1870) 27 W. R. 677. 
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T«<’Avr(37)]. Tti the cise before n?, the proper 
course to follow is to luve the matters iu 
controversy between the claimant aiid the 
tSeorefaiy of S!ato .speciiied ami to have a 
(leteriTiinat ion upO'i tlie preliiiiinaiy question, 
which, if any, ol these objections are manifestly 
not maintainable in law. After this lias been 
Heciileil ami the leaiaio I lias befoi’o 

him the fpiestiin t'l be in vest i^rated, be will 
<b*al witli iho applieition of the •Sccretarj'’ of 
State for cl i SCO very a ml pass sncli orclers thereon 
as lie may deem essential in the interests of 
justice, f;H' (.letermination of niatlcrs relevant 


learned Judge made on the SOfch Jane 1910, 
discharged. The costs in these Rules will 
be co.sts in the proceedings in the Court 
below. We assess the hearing fee in these 
cases at 10 gold itwhurs each. The matters 
will he remitted to the learned Judge so that 
ho may take up the objections of the claim* 
ants and first determine which of them are 
sustainable in law. He will then make an 
order for discovery and give specific directions 
in that belialf as may bo found necessary. 

Ellies discharged. 


to tlie points in <-ontroversy [Dnirniuij v. FnU 
rnouih tii*>trd (:>>). fit rr ir///'.y Trodf Mark 
ll'/o/'' Y.t'ri'ihf lit , Sorifli At I'K'a It 

Eepuhhe v. f.a ('tnnp iijtiic Franco-Ui hje (41), 
Maenuft V. (.'kaiiiti-^rlii It (42). Krtif (.'oal tV»»- 
C< A-v/oiJ ■>' V. )hi Ud)]. Jf disc ■overy is 

nee.led 1 I cti;ibb» fbi,‘ S>M‘rctary of tState to 
test tlic legality cf any cjf the objections of 
the clcirnant. tin* or<h'r may aUn l>t» made foi’ 
that pnr[)ose. 'riieiiMirtli cpiosliun raisecl la*. 
fu’C us nm>;( <'onse(jiient ly h* answered pnitial- 
ly against the Secretary of State. 

.\t oni‘ stage nf (lie argiiinent. the <‘.)iifen* 
lion was jmt forward that it was nnt eiun- 
prtcMii to iliis (’oiift lo e.>n>nh»r the? h’gallty 
ol t h(? ord’T I d the (’oiut btdow: this Dljjec- 
ti )!i. lioWt'Ver. I i.'l all bn‘cc when both parties 
ioiind it e.'Seiitial. in tlndr own J‘«*spe(rt i ve in- 
Ic i’ests. to assail t li*' oi ibn*. Wi* ]na\’ add, 
how».-vc r. that this (’ourt is not. powerless 
to set niift<'r> laght wlu'ii an interlocutory 
(>rd«-r has been imole without j ni'isd id ion oc 
under sucli cnrea mst a neces as are lik«*Iy to 
(MU^e irreparable* injnry t.) one c>f the iii igants. 

[ I I'liln hd M'lJiun V. J\ liiihi (ll), Aiiljild 

.{!/ .1// lhi.<-i/u (4o) I. 

'The rc.’sull. t lii'iffore. is that the Kales 
(d)taiiic-d l)y the Sec'ietaiy of State must b.? 
dischaigcd with co-.ts. We a-sess f hr* lu*ar- 
ing fee in t*a di of thc“^e Kale’; at 10 gold 
'tivihnrs. 'riie Kales obtained by the claimanl.s 
will 1» ‘ itia le abs ibite and thi.* ordc-r cjf the 

(a?) in’ll. Api*. t:« b .i. <’1.. .■.l'': :to L, 'j’. 7:{l. 
(:ts> ;t7 ('ll- I). -'-‘ll. -'o' i. .1. i'!i. li U; As b. ’J’. 

at; \v )!, tar. 

(a:n (is!ij) a cfi. 1^07: to I,. 'I'. i-‘.;b 

/-lo) (lao.'.) 1 K. ); t;:.::; ttj b. 'b. .si7; .‘..a W.it. at;a. 

( 1 I ) ( |Sl)S) 1 'f. I,. It. r»a; ! t ||. 1110; ti7 b. J. CIl. 

\ij: 77 ii- r. b'e; p; \v. It. b'ji. 

tl2)17t.' IS. II. I.-jI; a.i b. J. (^IbllS; oMoT. 

711 : a-i um: T^a. 

{ta) (Ifilo) I K. It. HOI 7.1 b. .1- K i: s 7 e. 

(It) lu (;. b. .1. 1 >»': I iii i.b’.is. aiii, iicw.N. M7. 

{•lb) 0 I Jl'l* * . OI i. 


MADRAS HIGTl COURT, 

First Civir> Ari'eal No. lOJ ok 1906. 

August dl, 1910. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Aiyling. 
MAKUTHAN CIlFTtr and otukii3— 

AiT'KM.ANTS 

cersns 

KAId.MUTIlAN alias VFbbAYAN and 
oI hi:K s— K EsrON dkx is. 

• Id f'l'is ' >*1 — l*i\\-<i’ripfion—~]'illa(j>:: tank “ 

Ci'iiiiitmi firitprrtij — 

Till.* plaiutilT.s I'lainiud lo lie lioreditiiry trustees ill 
r<*'‘)iect of a village pond or tank (common property of 
the villagc*r.s) and jirayed for a declaration that as 
.'iiudi trii.'<feos tliev were cntitlerl to look after the 
coasca’vaney ofilic tank and for an injunction res* 
training rlefendanls from molesting them in tlicir 
(‘iijoyiiieiit of it. 'I’lic follou ing acts wore relied on 
liv plaiatilTs in sa|)poi t of tlicir claiin, la'z, tliat 
f!iey and tlieii* ancc.^tors had been maintaining 
ami c'Mi.scrvitig ilm lank at iheir co.st, that they built 
al their co.^t a tiighlof step.s, .sluices and had been 
tdeaniiig ir. n*pairing ami streiigtlicning the hnutJii, 
enjoying the friiit.s of thr* trees on the hanks, and that 
the occiipaiit.s of thr* hrmsesoii tlio haiir/.v constructed 
them u Ith the leave of plaiiititfs’ ancestors: 

Ui't'l, tfi.-it, wluitevei' might he the nature of tlio 
evidence rerpiired lo estahlish a proprietary right, the 
above act.s were not sntHcient tostisiain the plaintiffs 
l iclit as (rn.stees. ami the presumption of a lost grunt 
could not he made in favour of the plainlitTs. 

MtifUaifii V. Sivaniimni, 0 .A[. 22t) ami Savirnmnn 
( \\ Mullai/fi CfirUij, 12 .M. 2f 1 at p. 21S; 10 I. 

-\. -fs. c-\p|aiiied ami applied. 

I'ltiriiliunnn Ai'i'ir v. Si'rrrtiii ij of Slate, 20 M. b. J* 
71: 7 M. Ji. T. IhtJ; a Iml. Ca». ]1«. distinguished. 

Aj)pfal against t he decree of f lie Subordinate 

Judge’s Court of Madura (J'last) in 0. S. ^O- 
1(1 of 1905. 

Judg'ment. 

White, C. J. —In this case tlio plaintilfs are 
inbabitants of a village called Nemathiinpatty 
and (lie defendants are also inliabitnnts of 
the same village. The matter in dispute is a 
pund or lank whicli may be described as the 
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village pond of the village in qaesbion. 
Ib is said that the pond, as a matter of fact, 
is itself outside the bonndaries of Nematham- 
patty village. But I think I am accurate 
in describing the pond as the village pond of 
the village of which the plaintiffs and the 
defendants are the inhabitants or some of the 
inhabitants. 

Now the case setup by the plaintiffs is that 
they had certain rights as hereditary trustees 
of this tank, the parties for whom the 
beneficiary rights are supposed to exist being 
the defendants and other villagers of the 
same village. It may be it is not strictly 
accurate to describe the defendants as the 
cestui que trustent of the alleged trust, but 
there can be no doubt that the trust which 
the plaintiffs set up is supposed to exist 
for the benefit of the defendants as villagers. 

The case for the plaintiffs, as made in para 
5 of the plaint, i.s(I give the material portion 
only) that their ancestors and afterwards 
the plaintiffs have from time immemorial 
been undisputedly enjoying the pond in ques¬ 
tion for over 50 years as trustees. That is 
the case made in the plaint and that is 
the case made before ns. They ask for a 
declaration that the properties with certain 
exceptions hereditarily belong to the an¬ 
cestors of the plaintiffs and that the pro¬ 
perties should be delivered to them and that 
the defendants have no right other than the 
rights of taking water like other people 
and they ask for a permanent injunction re¬ 
straining the defendants from interfering 
with the properties. They also ask for 
an injunction directing the defendants to 
remove a certain platform and certain mud 
walls which the defendants have erected. 

In their defence the defendants themselves 
set up an exclusive title as trustees to the 
pond in question. That issue has been found 
against by the learned Subordinate Judge. The 
plaintiffs appeal and the question for deter¬ 
mination is whether the learned Subordinate 
Judge was right in holding that the plain¬ 
tiffs had failed to make out the case which 
they set up in their plaint. 

Now the acts, upon which the plaintiffs 
rely as creating in them a title as trustees 
by immemorial possession or by prescrip¬ 
tion, ^ whichever may be the more correct 
description of their claim, are to be found in 
para 11 of the judgment of the learned 
Subordinate Judge. He says “that the plain¬ 


tiffs and the 46 and 47 defendants and 
their fathers and grandfathers have been 
maintaining and conserving the plaint tank 
at their cost and have built a flight of steps, 
sluices for it, and a Pillayar Kovil, on one of 
its bunds, have been cleaning it and its supply 
kal, repairing and strengthening its bund and 
have also been enjoying the fruits of the 
trees in the bund, selling whithered - and 
fallen trees thereon, and that they are 
maintaining the Pillayar Kovil also. It is 
further well proved that the occupants of the 
houses on its bund constructed them with 
leave of the plaintiffs’ ancestors.” 

That is what the Judge finds with regards 
to the acts done by the plaintiffs in connection 
with the village tank. 

Mr. Rangachariar suggests that that is 
putting the case too high in favour of the 
plaintiffs. However, I will deal with the 
case on the footing that the learned Sub¬ 
ordinate Judge was right in holding that the 

plaintiffs have established that these acts 

$ 

had in fact been done by the plaintiffs. Then 
with regard to the rights of the defendants 
in the pond in question, the.se are the findings 
of the learned Subordinate Judge. In para 
19 he says: ‘ I have no doubt that the plaint 
pond just like other ponds in the village 
is the ancient immemorial pond of the village, 
and is, therefore, village common property 
either vested in the State or in the zemin¬ 
dar, the proprietor of the entire village”. 
Again in para 22 he says: “in this case (that 
is the case before him) also the right of 
every one to use the Oorani is not denied. 

1 have found that from the very nature of 
the case the plaint Oorani as an ancient 
village pond is the [village common pro¬ 
perty.” Again in para 24: “I, therefore, find 
on this issue that the plaintiffs’ exclusiv’e 
title as owners or trustees of the plaint Oorani 
has not been made out and that the plaint 
Oorani is village common tank to the use of 
every part of wliich all the villagers are en¬ 
titled. 

I do not think it nece.s.sary to discuss the 
question of the ownership of the tank with 
reference to the State or the Zemindar. The 
right which the plaintiffs set up is analogous 
to the right set up in the case of Muthaya v. 
Sivaraman (1). The Subordinate Judge in 
dismissing the plaintiffs’ suit was of opinion 

that the case before him was governed by 

(1) G M. 229. 
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the decision of this Court in the case of 
l\[%ithoya V. Sharaman (1), which went on 
appeal to the Privy Council, the Privy Council 
confirming-the decision of tlie High Court of 
Madras and holding that the plaintiffs had 
failed to make out the title which they setup. 

I do not say that the title set np in }ifuthvtya 
V. bitaraman (1) is identical w ith that in the 
present case hut it is cei'tainly analogous. I 
do not say tliis case is precisely on all fours 
with Miithaya v. Sirammon (1). There 
are grounds of distinction which have 
been pointed out in the course of argument. 
One ground was that there was an admission 
in Mnihayd v. Sinnamau Cl) tliat the tank 
w’as the common property of the villagers. I 
do not know there is much substance in that 
distinction, because we have a finding of the 
learned Suhoi dinate Judge, a finding which is 
not seriously contested, and wliich we see no 
reason to differ from, that here, the pond was 
the common property of the inhuhitants of 
the village. 

Another ground of distinction deserves 
more .serious coirsideration. 

Mtithann V. (1^. ihcie was a 

certain ajiirccincnt and (hat agreement i.s set 
(Jilt in in tlic 1 ( poi t (jf tlu? ca.se 

in the Ih-ivy Council —^irtomuin ('hilly v. 
Midham (.'hri/t/ (2). Xo doulit. tin? rights (»f 
pai’ties in tliat case? wci'e considei-eil with 
reference to tlie special agreeincnl or com- 
pi-omise in tliat case. Hut 1 think it is clear 
from re:.ding (lie .iudginent of tlte Privy 
Council as a whole tliat it was nr*( the view 
of their Lonlsliips tliat tlic rights of the de- 
fendantswere ci( at( (I by iliu agreement In 
that case. I think tlieir view was that flio 
agreement merely embodied riglits w hiidi 
pi’C'viously e.xisted. Wo find on pag-e 2 it) of 
the lepoit: '1 ho terms of the honnutiuiaixuj 

fatal to the claim of the plaintiffs tlat (hey 
ai’o ent it led to repair at llieir s(»le expense, 
'i'lieii' Ijoi dships d<i not find an> tiling in th(> 
previous evi.lem.-e to sliow tliat tliesi? terms are 
Cl I (jneoiis’. 'J’hatMigge.vts that (lieii- Lord¬ 
ships are of opini<»n. as I have .‘•aid, that the 
agceenifnl mel'cly ernijodieii I he(.‘\ ist ing^ lag'hts. 

No doulit, tli«:e aregujundsof (listineticui 


upon which the judgments of this Court 
and of the Privy Council proceeded in the 
case of J/af/mya v. Sivaraman (l),if applied 
to the case before us, make it clear that the 
learned Subordinate Judge is right in his 
view'that the plaintiffs had failed to make 
out their title as trustees. 

Now tli6 acts which were relied upon in 
M?ifhaya v. Sivaravian (1), as creating in Hie 
plaintiffs a title by adverse possession or pre¬ 
scription with reference to the point in ques¬ 
tion in that case, are set out at page 242 of 
the Privy Council Pepoiis in I. L.R. 12 Mad. 
Ser ies and they ar e curiously similar to the 
acts relied on by the plaintiffs in (his case. It 
would appear also that the allegations in the 
plaint in tlie case before thePrivy Council were 
not tiaver.sed and that the case proceeded 
on the assumption that the allegations as to 
the acts done by th.e plaintiffs were estab¬ 
lished. Their Lordships held.a.s I understand 
their judgment, that the acts were not suffi¬ 
cient to create the title which the plaintiffs 
there set up. I am not sure that the Privy 
Council case is not stronger than the present 
case, stronger in favour of the title on which 
the plaintiffs rely for the purpose of excluding 
the defendants from having any part in the 
conservancy of tlie lank. Hoyond the state- 
ment.s in the plaint, to which 1 have refeiTcd, 
we have the admitted fact that in the Privy 
Council case tlie plaintiffs dug the tank in 
quc.stion. True it was said they dug it with 
the pei inission of the defendants, but we have 
t he admit ted fact (hat they dug the tank 
eltlier with or without permission. There 
is no such allegation in (he present case. 
Here (here is no evidence that in the first 
in.stance, tlie plaintiffs were theowner.s of the 
tank. 1 think it may faii’ly be assumed that 
inthefiist instance the plaintiffs together 
with the defendants had precisely the same 
rights in connection with tlie tank, tliat is, 
rights as villagers. I eei'tainly am not dis- 
jiosed to make any presumption of alost grant 
in favour of the plaintiffs. 

With regard to the case of VcnkaMrania 
Iyer V. t^ecn’fa) y of Slaft’ (’J), 1 do not tliink 
that, that case is in jioint. Tliere was no 


and it may he tliat the hariutl Snhordiiiatc 
.lodge was not «|ui((* right in his vi(.*w tliat 
fli(-rc Was no (list in<-t ion ln*(\\i-on (In? two 
(MS<>. Ihit. ho\vi-\ir tlii> may 1 c. T am 

( ci taiiil.v of o|'inii'ii t hat the g( m lal pi incipk.s, 
JL' J.I- -^li «( p. -J. A. -IN. 


qucstitjii of the liglils of trustees as 
against parties who were entitled to the 
fit i r the tiii.‘-t. '1 he question wn.s as 
I 1 t w f ( n i i \ al ow r,( I r- and t he only liglit i^' 


i]iH.‘ti(n v:s tie 
{■.’) to M. L. J. Ui 


IKpiilaiy light. ILro 
7 i!. 1. T. ltd; 5 li d. Cne. US. 
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admittedly no beneficiary right is in question. 
The only right in question is the right Of a 
trustee as trustee. 

For the reasons I have given, I hold that 
the plaintiffs’ suit was rightly dismissed and 
I would dismiss this appeal with costs. 

The memorandum of objections also is dis¬ 
missed with C3sts. 

Aiyiing, J.—I agree. 

Appeal disimased. 


MADRAS HIGH COURT. 

First Civil Appeal No, 62 of 1906. 
August 31, 1910. 

Present: —Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Aiyling. 

RAHU AITAR —Appellant 

verstts 

' PALANIAPPA CHRTTY and others— 

Respondents. 

Civil Procedure Code (Art XIV of 1882), xs. 278, 28i, 
283 —Claim hij mortgayee—Adjudication in jnvoi/r of 
claimant—Failure of unsuccessful jiarty to file suit 
within one year—Suit hy mortgagee—Impeachment of 
mortgage on grounds urged in claim proceedings and 
found against — Estopped—Scope of order under s. 2,S3 
—Adjudication astorightto i>hysiral possession — 'liflc. 

A simple money clccrec*holdcr having got attached 
property subject to a mortgage in favour of pi lintifY, 
the mortgagee put in a claim under section 278, Civil 
Procedure Code (Act XIV of 1882), The decree-holder 
impeaclied the mortgage on the groiind that it was 
invalid for want of sanction under section 257A, 
Civil Procedure Code, and that it was a sham tran¬ 
saction. These points were found against the decree- 
holder and the claim was allowed. To these ])ro- 
ceedings the mortgagor was not a party. No suit 
was brought by the decree-holder against the said 
order. But he purchasetl the property at the Court 
sale and then assigned his rights to the appellant. 
In a suit by the mortgagee to recover money duo on 
his mortgage: 

(1), that it was not open to the appellant to 
impeach the mortgage on the grounds urged by his 
assignor in the claim proceedings; (2) that the * fact 
that the appellant’s assignor became the represen¬ 
tative of the judgment-debtor, who was no j)artv to 
the claim proceedings, did not override the estoppel 
or relieve against the disability imposed bv section 
283, Civil Procedure Code; 

Sardhari Lai v. Amhika Pershad, 15 C. ,j21; l.> I. A. 
123; Saiulhu Targnnar v. Hussain Sahib, 28 87, 

Krishna Safapasti v. Sarasratula Sambasira Row, .31 
M. 177; 3 M. Ij. T. 300; Krishnasivami Xtiidn v. Soma^ 
sandm.a Cftc/tmr. .30 M. 33.3; 17 M. b. J. 9.3; 2 U. L. T. 
lib (F. B.); VndupaUi Nam^imhnm v. Drouam Rain 
Setharamn Uurthg, 31 M. .3 M. L. T. 2-30; 18 M. 
h. J. 2G, referred to and explained. 

Mabomed Mira Raruthnr v. Vijaya Raghunatha 
Gopalar, 23 U. 227; 21 1. A. 17; 4 C. W. N.‘227; and 
Hnhahir Pershnd Singh v. Macnaghten, iO C. 0S2 
10 I. A. 107 , referred to. 

(3) that an order in chum proceedings is noi 
rostneted to tho determination of rights relative t< 


physical possession, but can also determine questions 
of title. 

Appeal agaiusfe the decree of the Di.striofc 
Court of Chinglepufc ia Original Suit No. 2 

of 1903. 

^Ir. G. V. Anantah'ishna lyer^ for the Ap-« 
pellant. 

Mr. T. P. Uamachandra Iyer, for the Re- 
.spondent. 

Judgment, 

White, C. J.—The question which we have 
to decide in this appeal is whether it is 
open to the appellant to impeach the valid¬ 
ity of the mortgage on which the suit is 
brought. The question arises in this way. 
The suit is by the mortgagee. The first 
defendant is the mortgagor. Defendants Nos. 
23 and 24 held a money decree against the 
mortgagor and they attached the mortgaged 
property. The mortgagee put in a claim, under 
section 278 of the Civil Procedure Code. The 
raorfgagor was not a party to these proceed¬ 
ings. On the hearing of ihat claim the 
mortgage was attacked by defendants Nos. 

23 and 24 on two grounds. It was attacked 
on tlie ground that it was invalid because 
the provision of section 257A of the Code 
had not been complied with and on the 
ground that it was a sham. Notwithstanding 
that the mortgage was impeached on the 
grounds I have stated, the claim of the mort¬ 
gagee was upheld. Defendants Nos. 23 and 

24 became the purchasers at the Court sale 
held under the order made in the proceed¬ 
ings under section 27S; they afterwards 
assigned their rights to the 25th defendant, 
who is the appellant before us. Now tlie 
present suit is by the mortgagee and he 
seeks to recover the money due to him 
from the mortgagor bj'' sale of the mortgaged 
property. The 25th defendant seeks to im- 
peacli the validity of the mortgage. One of 
the issues raised in the suit was whether 
the mortgage was bad because the provisions 
of section 257 A of the Code had not been 
complied with. The Court of the first in¬ 
stance held it was. The matter came before 
this Court on appeal and with regard to 
this question this Court took a different view 
from that of tlie Court of first instance and 
held that .section 283 barred tlie rights of 
defendants Nos. 23. 24 and 25 to raise the 
question of the validity of tlie moitgage 
with reference to the provisions of section 
257A, because they failed to bring a suit, 
within one year from-the order made in tlie 
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claim proceedings. Ifc held against the 
23rd and 24th defendants on the contention 
which they raised tliat they were entitled 
Oi. the ground of minority to escape the oper¬ 
ation of this provision of the law ol limit¬ 
ation. 

!Now it is conceded hy Mi. Ananthakrishna 
Aiyar, who ai gucd tliis appeal on hehalf of 
the appellant, that the grounds of the decision 
of tliis Court, to which I have just referred, 

are equally applicable to the question which 

we liave to consider here, that is to say, 
the question whether the appellant is entitled 
to impeach the mortgage with reference to 
the pi’ovisions of section 257A, and on the 
ground that it is a sham. Tlie parties, against 
whom the order referred to in section 233 
of the Code of Civil Procedure was 
made, were the judgment creditors of tlie 
mortgagor (defendants Xos. 23 and 24), and 
the 25th defendant derived his title hy as- 
.signment from tlieni. Tlie contention on 
behalf of the appellant was tliat, although 
the order was made against the parties, 
from whom the 25th defendant derived hi.s 
title, inasmuch as these parties were tlie 
piircliaseis at Court auction, the appellant 
had become relieved of tlie disability impo.s- 
ed by the provi.sions of section 283 of the 
Civil Procedui'e Code and clothed lumself 
with all the i iglits of the judgment-delit- 
or. One of these rights was the right to 
say, As I was not a party to the claim 
proceedings I am not hound therehy.” 

Now that is the argument whicli is ad¬ 
vanced by tlie appellant and it seems to me 
it cannot be supported on principle or by 
autbority. 'I’fie policy of the section is clear. 
It is stated in tlie case, to wbicli Mr. Kama- 
cliandra Aiyai referred, /.c., SortUmri Lai v. 
Amiifcit Pt-rshuti (1), that tlie object to be se¬ 
cured was speedy settlement of (jue.stions of 
title raised in executitm. Anil as regards the 
policy of the section, I fail to see that tlie cir¬ 
cumstances of tliis case give tlie appellant 
any special claim for <Mjnsideration. It ma^' 
be that the auction purchaser is the re- 
]>res(!ntative of the jiidginentolohtor and not 
the deci‘eo-liol<ler hut that is a proposition 
which can only be accepted subject to certain 
liniitalions. 1 need only refer to the decisions 
in S‘i)ui/irr I'arffiinnr v. Jftmsin'ji Sahih (2), and 
Kiishita S-dtipnyti v. Smasvatnla u 

iiom (2). Tin* piopositiou, as it seems to 

U) loC. 521; 15 I. A. 123* (2) 2S M, b7. 

(3) ai M. 177} 3 M. L. T. 306. 
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me even if we accept it, can have no applica¬ 
tion to a case where the parties against whom 
the order was made under the claim pro¬ 
ceedings are the identical parties who 
claim to have tlie benefit of standing in the 
shoes of tlie judgment-debtor. They are none 
the less the parties against whom the order 
was made because they have the right to say 
(assuming they have fhe right) ‘westand in 
the shoes of tlie judgment-debtor,’ 

Coming to the decision of the Full Bench in 
Krn-h naswatniNauht v. Somasunrlaravi Cheitiar 
(4), what was held there (so far as it is 
material to the question we have to consider) 
was that a judgment debtor win is not in fact 
a party to the claim proceedings does not in 
the eye of law become such by reason solely 
of his being the judgment-debtor. Tliat 
does not help the appellant. 

We were also referred to the decision in 
Vad ipnlU Nnraslmhnm v. Dronam Bain 
Setharama Mnrthy (5). There, following 
the principle of the decision of the Full 
Bench, it was held that a claim under sec¬ 
tion 281 was not conclusive against, or in 
favour of. the judgment-ilebtor under section 
283 of the Code unless he was a party to 
tlie proceedings in which the order was passed. 
The other case, Onrnva v. Siibbaraymln (6), 
certainly docs not help the appellant be¬ 
cause, as it seems to me, it does not carry 
him so far as the decision of the Pull Bench. 
Tlicn with regard to the other two cases 
Mith(nne<I ^fira Ihirnfhpr v. Sarasl 
Bayhnnadhn Ooivihir (7) and Mahabir Ponhad 
SiiHjIi V. MaennghtPH (8), I think neltlior of 
these authorities supports the propo.sition 
which Mr. Anantakrislina Aiyar has asked 
us to accept. So much for the first point. 

The second point is this: it i.s said that, 
assuming that the appellant is estopped 
because tlie defen<lants No.s. 23 and 24 are 
est^ippod, the order on the claim petition is 
not an ailjudication as regaids the question 
of the validity of the mortgage. It is argued 
that Uie order in the claim pro'eeding-s mere¬ 
ly determines the question of physical posses¬ 
sion anti does not dot<M-niine, and was never 
intended hi’ the leglslatiwe to determine, any 
quc.stion of title. Now if wo turn to section 

(-n 30 M. 335 ; 17 M. L. .1. 0'*; 2 U. X,. T. 110 
d'. 11.1. 

(5) .11 ^\. I(i3 : 1 M. L. T. 250: I S M. L- J. ^^0- 
(U) 11 M. 3(;u. 

(7) 23 M. 227; 21 1. A. 17 ; 4 C. W. X. 227. 

( 8 ) 10 C, CS 2 ; IG 1 . A, 107 . 
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283 of the Civil Procedure Code, we find the 
words The party against whom an order 
under sections 280, 2S1 or 2S2 of the Civil 
Procedure Code is passed may institute a 
suit to establish the right which he claims to 
the property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive*’. Surely that means the 
order with reference to the right to 
claim the property in dispute and not the 
order with reference to the fact as to whether 
A or B was in physical possession at the 
time the order was made. If we turn to the 
order made by the learned Judge in the 
claim proceedings, it becomes clear that on 
one side the title under the mortgage was 
asserted and on the other side the title under 
the mortgagorwas denied on the ground that 
the mortgage was fraudulent. And the 
learned Judge holds, I quote his language, 
I must hold, therefore, that Exhibit C 
has been executed for consideration, not¬ 
withstanding that the date of Exhibit C, ns 
compared with thedates referred to by counter- 
petitioners’ Vahil in connection ^Yith their 
suit against Chockalinga Pillai, seems to sliow 
that Exhibit C was executed in that connec¬ 
tion. In holding that Exhibit C is a genuine 
document, I also consider the evidence relat* 
ingto possession which I am going to refer 
to.” The learned Judge adjudicates upon 
this very question in his order, although it is 
time that the actual words of liis final order are: 
‘Tliat, however, does irot intei'fei’o with the 
finding to which I now come that Palaniappa 
Chetti is in possession of the property mort¬ 
gaged to him by Exhibit C”. I think that 
must be taken as an adjudication upon the 
question ns to whether he was in posse.ssion 
ns the party entitled to possession, that is 
to say, in possession by reason of the mort¬ 
gage which ho set up as the basis of hi.s 
claim. I think, thercfoi'c, the points which 
have been taken by the appellant fail. 

As regards, the merits Ananthakiishna 
A’yar did not tliink it necessary to contest 
the findings of the lower Court. 

The result would bo that the appeal is 
dismissed with costs. 

Aiyiing, J.—I agree. 

Apjyeol dismhacil. 


CALCUTTA HIGH COURT. 

CitiMixAb Reference No. 175 of 1910. 

September 8, 1910. 

Preseuf: —Mr. Justice Holmw'ood and 
Mr. Justice Doss. 

EMPEROR 

versus 

CHATURBHUJ SAHU— Accused. 

Arcotnplice—Spy or defective — DiJ^crenre heiiveen— 
Evidence of spy — Corrohoration. 

One wlio as a spy or a detective associates witli 
criminals solely for the purpose of discovering and 
making known their crimes, and who nets thi'oughoufc 
with this purpose and without any ci iminal intent, is 
not nn accomplice and it is imtnatei ial that he encour¬ 
aged or aided the commission of the crime. 

If a witness has made himself au agent for the 
prosecution before associating with the wrongdoers 
or before the actual periietiation of the offence, ho is 
not an accomjdicc, and his evidence docs not stand 
in need of corroboration; but he may bo an accomplico 
if bo extends no aid to tbe prosecution until after 
tbe offence has been committed. 

Qitccn-Eiiipres v. Jove Chnront, 19 R. o()3, referred to. 
An Kxcisc llejnity Collector d(*puted IJ to purchase 
cocaine from the accn.s(><l and B ]>urchased it u itli 
money snp]ilied by the JCxci.se Sub-lnsiiector ami 
bamk'il the same over to the Deputy Collector. 'J'ho 
accused was ti ied for illicit .‘^ale of cocaine. 13 in his 
cvid(‘iico tlcposcd to the ])in-cliase of coeaino from the 
accnstMl under instructions from tlie I'ixcisc Deputy 
Collector who stated that he gave* sucli imtruclions 
and received tlie cocaine from liim. 'I’lio accused 
was convictcil upon the uncorroborated testimony 
of lb 

/k/J, that 13 was notan accomplice and the con¬ 
viction was good. 

Althongb the testimony of a spy docs not stand in 
m'cd of coi-i’ob(»ralion in order to be acterl up<m, it is 
cntirclv for the Judge of facts to d« oide in each 
]>articular case what weight ho will attacdi to this 
Icind of evidence, the (pii'.stion depending ui>on (ho 
character of each individinil ^viLness. 

Reference under .section ‘138, Criminal Pro¬ 
cedure Code, made by the Session.s Judge of 
Bbagalpurto the High Court, recommending 
that the order passed hy the Deputy jVfagi.s- 
trate of Bhagnlpuron ^Iny 17, 1910,convicting 
the accused under section 4<) of Act V'of 1909 
and sentencing him to a fine of Ks. 200 bo 
set aside. 

Mr. and Babu Saileinh a N.i/h Vaiif, 
for the Acen.-^od. 

Babu Nr/.s/i Chiihdia Chou'dliurn, Junior 
Government Pleader, for the (h’own. 

Judgineiit. 

tlylmwood. .1.— I nccul only say (hut I en- 
tvitly concur in the fliiding.s wliich niy learned 
hrotlier is about to deliveras the judgincnt. (d' 
the Couit. but 1 desire to dissociate iny.'^el;' 
from any reliance on Anu-rienn rulings wliicli 
are of no authority iti this couulry and, in 
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Tiiy o(jinion, have no value except in so far as 
fhfey depend on the prior decisions of English 
Judges which are in themselves sufficient 
authority for the view we have taken. 1 may 
also point out that in the case of Qucen-Em- 
prc.-ts V. Jaie Charain (1), tlie Judges cited 
with approval the English cases upon which 
we have relied in tliis case, and, in ir.y opi¬ 
nion, it would he very easy to distinguish that 
ruling from the present case on the facts and 
it, therefore, would not be necessary to dissent 
from it, although I agree with my learned 
brother that it is opposed lo tlie recent rnl- 
ingin Utw v. Bickfrij (2). 

With legard to the or<ler on a similar un¬ 
reported reference in Chambers which has 
been referred to before us, I would point out 
that the matter was not aigiied before the 
learned Judges and the oriler is merely 
“that for the reasons given by the Sessions 
Jinlge, the conviction and sentence are set 
aside.' Tlie.se reasons liaving, upon a)i ex¬ 
amination of all theauthorifies and on a full 
di.scussion of the question by learned counsel, 
turned out to he unfounded, I do not think 
il necessary to regard this order as a ruling 
of tlie Court on a point of law. 

Doss, J.—Tins is a reference by tlie Ses¬ 
sions Jiulge of Hhagalpur under section 4‘JSof 
the Ci-iminal rrocedure Code, recommending 
that the conviction and sentence on the peti¬ 
tioner he .set aside on the ground that it is bas¬ 
ed on the uncorrohorateil testimony of an 
accomplice. 


The narrative of facts is .short and simple. 
'I'he i'^xcise Deputy Collector of Illiagalpur 
deputed one llihlniti llhusan Fanzdar, a sfu- 
<lent of Tez Xarain Juhilet* College, to pur- 
chase cocaine from (diatto Sahu, the p(‘ti- 
tionei*. IJihhuti Hliusan pniadiaseil a phial of 
cocaine on A pi il ol h, and 2 iihialson A pril titli 
with moiu'y supplied liy tlie Excise Suh- 
Inspector, and lianded I hem overto the Deputy 
Collector on the thii. d'he jietitionei* was 
tried for illi<'it sale of cocaine under the sum¬ 
mary proc(‘dui'c liy the D<-puty Alagistrate of 
llhngalpui*. Jlihliuti lihusan in his evidence 
ileposed to llie purchase of r'oeaine from the 
accii.^^cd under instructions from the lOxcise 
Deputy Collector, who stated that he gave 
such insti'uctions, and recciveil th(» .d phials of 
cocaine from him. The lOxcise Suh-1 nsjiecfor 
stated that he gave money to Dihhuti Dliusan 


(1) 10 11. WO. 

(2) 2 Cr. Ajip. J{. C3 ; 73 J. V. 230; 03 .-S. J. .lo2. 


in order to purchase the cocaine. The peti¬ 
tioner has been convicted under section 46 
of Act V of 1909 and has been sentenced to a 
fine of Rs. 200. 

On these facts the learned Sessions Judge 
is of opinion that Bibhuti Bhusan must he 
deemed to have acted as an instigator of the 
offence committed, and that he cannot, there¬ 
fore, according to the decision of the Bombay 
High Court in Queen-Empress v. Jiate OAaroM 
(1), be considered in the light of a mere spy 
or a detective, but is one who falls wdthln the 
category of an accomplice, whose evidence ac¬ 
cording to the ordinary rule cannot be be¬ 
lieved without corroboration. The question 
raised i.s of considerable importance and of 
not infrequent occurrence in practice. We 
have, therefore, felt it our duty to examine 
at .some length the authorities bearing on the 
subject with a view to ascertain the essential 
ingredient which differentiates a spy or a de¬ 
tective from an accomplice. 

In Ee.r v. DrspurJ (3), where tlie accused 
w'a.s tried for high ti*enson, LordEllenborough 
in hi.s summing up to the Jury said: But 
there i.s anotlier class of persons wliich cannot 
properly be considered as coming within the 
description or as partaking of the criminal 
conlamination of an accomplice—I mean per¬ 
sons, entering into communication with the 
con.spitators, with an original purpose of dis¬ 
covering tiieir secret designs and disclosing 
them for the benefit of the public. The exis¬ 
tence of such original purpose on their part 
is best evinced by a conduct which precludes 
them from ever wavering in or swerving from 
the discharge of their duty, if they might 
otherwise he dispo-sc^l so to do,” 

Tn Zi'cf/. v. Dotr/i'nff (4), in which the accused 
was tried on a ohai’ge of treasonable con¬ 
spiracy, the Central Crimi nal Court held that 
a prison who enters into a conspiracy for th® 
.sole purpose of detecting and betraying itj 
does not require confirmation as an accom¬ 
plice, nltbongh his evidence should be received 
by the Jury with caution. In his summing 
up to the Jury, Earle, J.. adverting to the 
paiticular witness, said: “Although he had 
been designated as a spy or a traitor, and an 
accomplice, if his object in entering into the 
coiilidcracy wins not to deceive or entrap 
any one, but to s(*rve Ids country, he was eu- 
lillcil to prai.^c, instead of censure. If he 

(3) 2S Ilou'rir?. ShUo 'I'rials •I'Si). 

(3) 3 Cox C. C 5Ui». 
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only lent himself to the scheme for the 
purpose of convicting the guilty, he was a 
good witness and his testimony did not re¬ 
quire confirmation as that of an accomplice 
would do: he was not an accomplice for 
he did not enter the conspiracy with the 
mind of a co-conspirator but with the inten¬ 
tion of betraying to the police with whom he 

was in communication.” 

In Ueg. v. Mullins (5), the Central Crimi¬ 
nal Court held that a person employed by 
Government to mix with conspirators, and 
pretend to aid their designs for the purpose 
of betraying them does not require corrobora¬ 
tion as an accomplice. Maule, J., in his 
direction to the Jury, distinguished between 
two classes of witnesses. As to one class he 
said: “They were persons who understanding 
as they say, that there were dangerous designs 
entertained by certain Chartist Societies, 
joined the meetingand pretended to sympathise 
with the views of the conspirators, in order 
that they might communicate their designs 
to Government. They joined the scheme for 
the purpose of defeating it and may be called 
spie.s.” As to the other class, he said: “On the 
other hand, they were really chartists, con¬ 
curring fully in the criminal designs of the 
rest fora certain time, until getting alarmed 
or from some other cause they turned 
upon their former associates and gave inform¬ 
ation against them. These persons may be 
truly called accomplices. T^ow as to spies, 

I know of no rule of law which declares that 
their evidence requires confirmation, nor any 
rule of practice which says that Juries ought 
not to believe them.” Later on, the learned 
Judge thus stated the reason for this dis- 
tinction: “An accomplice confesses himself 
a criminal and may have a motive for giving 
information as it may purchase immunity 
for his offence. A spy, on the other hand, 
may bean honest man, he may think that 
the course he pursues is absolutely e.ssential 
for the protection of his own interests and 
those of society; and if he does so, if he 
believes that tltere is no other method of 
counteracting dangerous designs of wicked- 
men, I can see no impropriety in his tak¬ 
ing uponhimself the character ofun infornicr. 
The Government are, no doubt, justified in 
employing spies and I do not see that a per¬ 
son so employed deserves to be blamed if 
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he instigates pre¬ 

tending to 

This case has been recently followed by the 
Court of Criminal Appeal (Lord Alverstone, 
L. C. J., and Bigham and Walton, JJ.,) in Bex 
Y. Henry Bickhy (2), where the prisoner was 
convicted, under 24 and 25 Viet. G. 
100, section 59, of having unlawfully supplied 
a noxious thing to a woman with intent to 
procure her miscarriage. The woman, who was 
not pregnant, acted under police instructions 
in order to trap the prisoner. It was con¬ 
tended in appeal that there was misdirection 
as no warning had been given to the Jury 
that they should regard the evidence of the 
woman to whom the drugs had been supplied 
as that of an accomplice. The Court held. 
“That the fact that the woman was a police 
spy in no way invalidated her evidence; nor 
must her evidence be regarded as that of an 
accomplice. As the law stands at present, it 
seems established tliat a police spy does not 
need corroboration.” 

In B. V. Sankar Shobag (0), Birdwood 
and Jardine, JJ., following the rule stated in 
section 971 of Taylor on Evidence wliich is 
based onthe summingup of Lord Ellenborough 
in Beg v. Despird (i), held that persons, who 
have entered into communication with con¬ 
spirators, but in consequence of either a sub¬ 
sequent repentance, or an original deter¬ 
mination to frustrate the enterprise, liave 
disclosed the conspiracy to the police authori¬ 
ties under who.se direction they continue to 
act with their guilty confederates till the 
rhattei can be .so far matured as to ensure 
their conviction, belong to the class of persons 
—apparently accomplices—to whom the rule 
rcquiringcorroborativeevidence does not apply 
and that the early disclosure is considered 
as binding the party to liis duty, and though 
a great degree of disfavour may attach 
to him for tlie part he has acted as an in¬ 
former, yet hi.s case is not treated as that of 
an accomplice. 

In (^neen-Empress v. Jure Charani (1), Jar¬ 
dine and Hanade, JJ., held witli dubiety that 
the action of the .spy and informer in the case, 
in suggesting to tlie prisoner at tlie instance 
of tlie police to sell some used tickets and 
liis offering to buy sinijofthem, amounted 
to a criminal olTeuco, and that a.s the first 

(G) Uatanhil’s Univportcd Crimiiml Cases p, 428. 


(G) 3 Cox C. C. 526. 


INDIAN OASES 


[1910 


122 

EMPEROR V. CIIATCRBIIOJ SAIItJ. 


instig^ator of the offence, he should he regard¬ 
ed as an accomplice whose evidence could 
not he believed without corroboration. In 
their judgment the learned Judges thus oh- 
served: Mohamed Ali appears from liis own 
account to liave been Mie first instigator of 
the present offence, not merely a spy, who 
knowing of criminal doings or doings which 
will culminate into a crime merely protends 
to concur with the perpetrators. Mere cood 
intention does not excuse a criminal act”. AVith 
every respect to the learned Judges, we are 
unable to follow this decision which is 
opposed to the recent ruling hytlie Court of 
Criminal Appeal in the case of v. Jhniry 
Tiirkhy (2). wliere a woman, who asked the 
prisoner to supply her with a noxious drug 
to cause her miscarriage and who in doing so 
acted under police instructions, was clearly 
file first instigator and yet the Court held 
that tliat circumstance did not deprive lierof 
the eharacterof a spy. 

The object of rhe instigation in all tlipse 
cases is n )t the perpetration of the offence 
but tljc detectioTi of it. not llio transgression 
of law, but the .securing of evidence for the 
enforcement of pulilic justice. It may be 
argnoil tliat the State should not puni.sh. as 
an offence :igalnst itself.an act wliicli was in- 
.sliga‘ed hy its own ofiicial—a position which 
was vig.>rousIy though unsuccessfully main- 
taiiUMl before tlie Siipi*eme Court of tlie 
United Stat(.s liy tlie cmnsel foi-the appel¬ 
lant. \n firinnn V. Vu’lo l (7). It may 

1)0 urged witli cipiril force that if the act is 
an offence, mere good inleidion on tlie pari 
of tlie instigator does not romler him le.ss a 
partieipant in the <‘i-ime and hence fallitig 
wit liin tlie ambit of the rule re(iuiring enrro- 
borjition. Hut logical conclusions, however 
affraclive. nnist yiehl to the overriding 
nece.ssities of legal policy. The cori'oct 
solution of the matter, in our opinion, 
seems to lie lids : — Spies or decoys are 
generally employed for the piirposi* i.f 
fettering out habitual ciffenders in certain 
chis.ses of olVeiiees. In siieli east's, f he piiiii.sh- 
im nt is indeed aimed not so inueli against flu* 
(dVence e.uniiiit f ed in (anisetiuem.'e ol .sueli in- 
sfigati«Ki as again.st the seiiis of .similar 
ofltnees whii'h (he offendei- i.s helioved to 
ha\e heeri in t)i(‘ lialiit ol coinmitling liefoi e 
ilielavt olTniet* ami wliieli. hut for recourse to 
.‘‘iieli sfialagem, would have remained umle- 
(7) i:,(J l . S.OOJ; .'111 |,au. JM. orA). 


tected for an indefinite period. In respect of 
such previous offence the spy or informer is 
e.c hypothesi not an accomplice. It is not 
diflicultto conceive a large variety of cases in 
the field of Criminal law where the detection 
of the offence cannot be successfully effected 
except by the employment of such artifice, 
lo exclude evidence so obtained for mere 
lack of corroboration, however unimpeach¬ 
able such evidence may be in any particular 
case, would not unoften lead to the dis¬ 
astrous result of placing the tran.sgressors 
of law beyond the reach of public justice. 

The rule laid down in he^pard's case (3) 
has been followed in a long and uniform 
current of deci.sions in America, where it has 
beei. held tliat one who as a spy or a detec¬ 
tive associates witli criminals solely for the 
purpose of discovering and making known 
their crimes, and who acts througliout with 
tliis purpose, and without any criminal incenfc, 
is not an accomplice and it i.s immaterial 
thathe encoiiragesor aids in the commission 
of the crime. 

See State v. Me Kean (S), Stale v. 
nroicmee (9) ; n'nyht v. State (10) ; People v, 
Pahingas (11) ; Commouwealth v. Downing 
(12) ; Cominniiwealth v. Daker (13) : State v. 
Jiaileii (Ul) ; People v. Noelke (15) ; Camplell 
V. Commonwealth (16) ; O'Qrady v. People 
(17) (n'licre a string of cases on the point are 
ollectod); Grimm v. United States (7). 

In the recent case of Shephard v. Unite.d 
States (IS), whe'e the accused ]>eing suspect- 
cmI of being engaged in employing tlio mails 
f«>rtho dissemination of vicious anti immoral 
litc*i‘a(ure in breach of (he Post Office laws 
^vllich proliiI)ite»I the use of tlie mails for 
sucli a purpose, an agent of tlie Post Office 
department, acting as a Government detec¬ 
tive, wrote decoy letters to the accused which 
induced tlic latter to send such objectionable 
matter in return through tbo post : it 
was belli that tlie writing of the decoy 
letter di<l not make tlie detective a party 
to the ollence so as to render hie testi- 

(H) m Iowa :MR; I t Am. U. ,'>30. 

(SO SI low.a 173 ; r>l X. \V. 25. 

(10) 7 Ti x- A}))*. 57t; 32 Am. It. 500. 

(in 71 Oalif. 310. 

(12) 4 Oi-ay 20. 

(13) ^iusR 2S0-, 2!) X. K. 512. 

(I I) 37 Miim. 212 ; 34 X. \V. 24. 

(15) Ot X. V. 1.37; 41) Am. It. 128. 

(10) (IStl) IVim. 1.S7. 

(17) 12 Col*.. 312; 05 I’ac. 340. 

(IH) (1008) CO Fed. 581. 
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mony subject to tbe rule relating: to ac¬ 
complices. . .. -1 1 

The case of Connor v. People (19), cited by 

the learned counsel for the appellant m the 
case of P. V. Biclcley (2), has, as pointed out 
in the judgment of the Court, no bearing 
upon the present question. Moreover, it is 
opposed to the ruling of the Supreme Court 
of the United States in the cases of 
Grimm v. United States (7) and Andretvs v. 
United States (20). 

But though the testimony of a spy does 
not stand in need of corroboration in order 
to be acted upon, it is entirely for the Judge 
of fact to decide in each particular case 
what weight he will attach to this kind 
of evidence, the question depending upon the 
character of each individual witness. 

It may sometimes bo difficult to draw the 
line of discrimination between an accomplice 
and a pretended confederate, such as a de¬ 
tective, spy or decoy; but we think, that 
the line may be drawn in this way ■. If the 
witness has made himself an agent for the 
prosecution, before associating with the 
wrongdoers or before the actual perpetration 
of the offence, he is not an accomplice; but 
he may be an accomplice, if he extends no aid 
to the prosecution until after the offence has 
been committed. 

With regard to the order on a similar 
reference in Chambers, which has been re¬ 
ferred to before us, it is sufficient to sny 
that in the face of the authorities which ne 
have already discussed, w'e are unable to ac¬ 
cept the opinion implied in the order 
as sound. 

For these reasons, %ve are unable to accept 
the recommendation of the leaimed Sessions 
Judge to set aside the conviction and sentence. 

(19) 3G Am. St. U. 295 at p. 300; IR Col. 373. 

(20) 1G2 U. S. 420; 40 Law. Ed. 1023. 


CALCUTTA HIGH COURT. 
CuiMiNAL Revision Ko. 035 of 1910. 
August 24, 1910. 

Present: —Mr. Justice Holmwood and 
^Ir. Justice Doss. 

GOBINDA RAJWAR— Accused— 

Petition ca 
versus 

H. J. APKAR— Complainant— 
Opposite Party. 

iroritniffn’s Breach of Contract Act (Xllf of 1859) 


fi.«. 1 2, 4—Accused bound himself io worlc until re-pay¬ 
ment of amount advanced—No advance on account of 

any u-ork—Advance as loon. 

Where the accused, in consideration of an^ advance 
received from the complainant, bound himselt to 
work for the complainant imtiltho re-payment ot the 
amount advanced: Held, that the advance 'vas made 
not on account of any work contracted to be 
performed, but as a loan, and that the accused could 
not be proceeded against under the Workmans 
Breach of Contract Act for breach of the contract. 
Proceedings of Madras High Court, 12th Vecemher 

1873, 7 M. H. C. R. xxx, followed. 

Rule against the order of 
Magistrate of Purulia, dated March 31, 1910, 
under sections 2 and 3 of Act XTII of 1859, 
directing the petitioner to return to work and 
complete his term of agreement, an applica¬ 
tion- for the revision of which order was 
rejected by the Sessions Judge of Manbhum 
on May 5, 1910, as well as against the sub¬ 
sequent order of tbe said Deputy Magistrate, 
dated June 30, 1910, sentencing the petitioner 
to three months’ rigorous imprisonment 

under section 2 of Act Xlll of 

Babu Nageniha Nath Ghosh, for the 

Mr. Pngrani, Counsel, for the Opposite 
r?Lrty. 

Judgment.—This was a rule calling 
on the Deputy Commissioner of ?>[anbhuni as 
also the opposite party to .show cause why the 
conviction and sentence passed on the peti¬ 
tioner under Act XIU of 1859, should not 
he set a.side, and from the order passed by 
the Bench, which issued the rule that the 
contract should be translated and copies 
thereof furnished to the Court, we presume 
that the reason wliy this rule was issued 
was that tbe Bench was of opinion that such 
contract might not be enforceable under this 

''"'^It is not necessary for us to consider the 
other point whether the contract on which 
the advance was made is still in existence and 
whether its determination by the closing of 
the factory does not bring the case within 
the principles laid down in tbe case of 
Karsiugh Prasad v. hing-Hmpfror (1), for we 
think that this rule must bo made absolute 
on the simple ground that a contract of the 
nature of the contract in tiiis case does not 
bring a person wlio committed a breach of 
it within the purview of section *2 of tins 
Act. Tbe contract is entirely ■ndelimto ay.d 
is of tbe same nature as tbe contract wbicb 
(1) 12 C. W. N. SCO; 8 Cr. L. J. 134; 8 C. Ij. J. 
, 313 ; 35 C. 1028. 
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■was animadverted upon by the High Court of 
^ladras in tlieir Proceedings 12th Pecember 
1873 (2), where the defendant, in con¬ 

sideration of an advance of Rs. 95, receiv¬ 
ed from the complainant, bound himself 
to work for the complainant until the re-pay¬ 
ment of the amount advanced, just as in this 
case. For the breach of this contract the 
complainant proceeded against the defendant 
under the provisions of Act XIII of 1859 and 
the Third Class Magistrate directed him to 
perform the work according to the terms of 
this contract. The District Jlagistrate re¬ 
ferred that order to the Madras High Court 
as illegal on the ground that it sanctioned 
a species of slavery, and the High Court 
found that the contract is clearly not within 
the Act. A construction of tlie Act must not 
be adopted which would enforce a contract 
in violation of a law of a more stringent 
nature. This is precisely the view which we 
hold with respect to this contract. Much 
reliance is placed upon section 4 of the Act, 
which enacts that ‘hhe w'ord contract as used 
therein shall extend to all contracts and 
agreements, whether by deed or written or 
verbal, and wliether sucli contract be for a 
term certain, or for specified work, or other¬ 
wise,” and it is contended on the strenglli of 
the last words “or otherwise” that the 
penally provided by this Act is applicable 
t) hreaclies of all kinds of contract between, 
speaking generally, employer and workmen. 

Hut section 4 is manifestly controlled by 
section 1 and the words of that section and 
of the preamble clearly show tliat the Act is 
intended to apply to those contracts only 
between employer and workmen, where the 
latter has received from the former “an ad¬ 
vance of money on arrount of amj worh which 
he shall have contracted to perform.” 

In this case the work performed by the 
woikinan used to be paid ior at a certaiii rale 
without any deduction from the money lie 
had received in advance. 


It is (luite clear that the advance was made 
not on account of any work contracted to he 
performed hut as a Imn. and that re-payahle 
not when the borrower chose to pay but when 
tlie employer chose to realise. See Rom Prasad 

V Th'rgp^d (•^)- therefore, think that the 

contract wliich would extend the provisions 


(2) 7 M. II. C. H. xx-v. 
(.3) 3 A. 74:i at p. 74-t. 


of this highly penal statute to cases for 
which it was never intended cannot be en¬ 
forced. 

For these reasons, wo make the rule abso¬ 
lute and set aside the conviction and sentence 
and direct that accused be acquitted and 
discharged from his bail. 

Pule made absolute. 


CALCUTTA HIGH COURT. 

Second Civrr. Appeal No. 1142 or 1908. 

September 28, 1910. 

Present: —Mr. Justice Mookerjee and 

Mr. Justice Doss. 

JURO RAM DAS and others—Plaintiffs— 

Appellants 

versus 

GOBINDA DEB MISRA— Defendant- 

Respondent. 

liefigioHs brotherhood —Sainuha Bhaktas— High 
Prieat of .<;atra of Jorehnt—Dismissal of High Priest by 
members of brotherhood—Regularly constituted assembly 
duly held for the purpose. 

Kven if it is nssuniod that tho members of the 
religious brothorljooil, tho Samuha Bhaktas, are vested 
with an unrestricted power to dismiss tho Burah 
Satria or tho High Priest of tho satra of Jorohat in 
Assam, yet tho dismissal must he by a majority of the 
brotherhood at a regularly constituted assembly dnly 
licld for the purpose. 

Where it appeared that tho Bhaktas wore 

divided into two factions, one of which was in favour 
of tho retention of the dehuidaiit as tho High Priest, 
while the other was hostile to him, and tho hostile 
party hold a preliminary meeting on April 17, 1903, 
and iletermined to call a mooting of tho entire 
brotherhood on t*io following date to secure tho 
dismissal of the defendant, and criers were sent abont 
(he satra to announce hy beatof drum that a mooting 
of the Samuha Bhaktas would bo held to appoint 
C. M. as the High Priest, and there was an assembly 
on April 18, which was attended only by llmso in 
favour of tlio dismissal of tho defendant, and they 
then appointee! C. M. as the High Priest: 

Held, that these proceedings were irregular and 
tho decision of the members present could not rightly 
ho tieemed us the e.xpression of tho wish of tho 
majoritv of tho Samuha Bhaktas-, that the defendant 
should be removed from the otlico of High Priest, as 
ihero was no certainty about the body of persons 
entitled to exercise their choice in this matter, and 
there was nothing to indiento that a meeting was 
called after due proclamation and sufficient notice 
in respect thereof, :»nd there were no materials to 
]»rovo that a majority of the religious brotherhood 
assembled at a meeting regularly convened did 
at the time express their wish that the defendant 
should ho dismissed from In's office. 

Appeal from the decree of the District 
Judge of the Assam Valley Districts, dated 
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March 9, 1908, reversing that of the Munsif 
of Gauhati, dated September 3, 1907. 

Babus Dwarka Nath Chuckravartiy Snrendra 
Nath Boy and Satyendra Nath Boy for the 

Appellant. 

Dr. Bash Behary Goshy and Babu Baikiintha 
Nath Dassy for the Respondent. 

J udgmcnt. —The substantial question 
of law raised for our consideration in this 
appeal is one of some novelty, and probably 
one of first impression so far as the Couits 
of this country are concerned. The question 
relates to the legality and sufficiency of the 
steps taken by the plaintiffs-appellants for 
dismissal of the defendant-respondent from 
the office of High Priest of a religious brother¬ 
hood The facts, in so far as it is necessary 
to state them for the deci-sion of the question 
of law raised before us, lie in a narrow com¬ 
pass and may be briefly narrated. Sree 
Sankar Deb, the great religious reformer of 
Assam, was tlie founder of the Mahapurushia 
Sect of Vaishnabs, a brief account wliereof 
will be found in the treatise on Hindu Castes 
and Sects by Dr. Jogeudra Natli Bhutta- 
charya (page 478) as also in the Imperial 
Gazetteer of India (1908), Volume VH, page 
85. In Assam, there arc several monastries 
appertaining to the sect called 'safras," which 
are usually presided over by a superior of the 
Kolita caste. The most famous of these satrasy 
or religious colleges, is situated at Barpeta, 
where are to be found the tombs of Sankar 
Deb, and his principal disciple, Madhab Deb. 
The Samnha Bhaktas or the religious brother¬ 
hood, constitute the ruling power in the 
Satra, and it is they who appoint and 
dismiss the Burah Safriay tlie High Priest 
of the Satra, other wise known a.s the Barpeta 
Adhikor. The defendant was admittedly 
the High Priest of the Barpeta Satra and 
was appointed to the office upon the dismissal 
of his predecessor, Mahessur Deb, in or 
about the year 1890. The case of the plain¬ 
tiff is that on the ISth April 190.3,an assemb¬ 
ly of the Samuha Bhaktas of Bar peta Satra 
dismissed the defendant from the office of 
Burah Salriay', and appointed as his successor, 
Chaturbhsha Del), the son of Mahessur, the 
predecessor of the defendant. The plaintiffs, 
who are members of the religious brother¬ 
hood, commenced this action on the 4th May 
1903, for a declar.ation that the deferdant 
had been dismissed from the office of Burah 
Satria and for a perpetual injunction to res¬ 


train him from the performance of the duties 
of that office. The defendant resisted the 
claim upon every conceivable ground which 
it is not necessary for our present purpose 
to recapitulate ; it is sufficient to state that he 
denied that he had been validly dismissed 
by a majority of the religious brotherhood 
or that there was any good reason to justify 
his dismissal. The original Court dismissed 
the suit on the preliminary ground that as 
according to the plaintiffs, the defendant had 
been dismissed and his successor in office 
duly appointed, the latter alone was com¬ 
petent to maintain an action, if the defen¬ 
dant unlawfully continued to discharge the 
duties of High Priest. Upon appeal, the 
District Judge held that the plaintiffs, as 
members of the religious brotherhood, were 
competent to maintain the suit in a repre¬ 
sentative capacity. In this view, he reversed 
the decision of the Court of first instance, and 
remanded the suit for trial on the merits. 
The order of remand was confirmed by this 
Court on appeal. The first Court thereupon 
considered t wo questions, namely,whether 
the Sanuiha Bhaktas were competent to 
dismiss the High Priest, even though he 
was not proved to be guilty of any miscon¬ 
duct, and, sccundli/y whether the defendant 
had been, as a matter of fact, dismissed by a 
majority of the Samuha Bhaktas. Upon both 
these questions, the Court found in favour of 
the plaintiffs, and consequently made a decree 
in their favour. Upon appeal, the learned 
DisM'ict Judge has held that the Samuha 
Bhaktas were not competent to dismiss their 
High Priest in the absence of good and suffi¬ 
cient reason to justify such action, that such 
reasons had not been e.stablished in the pre¬ 
sent case, and that the defendant had not been 
proved to have been dismi.ssed by a majority 
of the religious brotherhood at a meeting 
regularly convened for the purpose. In this 
view, the District Judge has reversed the 
decision of the original Court and dismissed 
the suit with cost. The plaintiffs have now 
appealed to this Court and on their behalf 
tlie decision of the District Judge has been 
assailed on two grouud.s, namely, hrsty tliat 
the Samnha Bhaktas have an absolute right 
to dismiss their High Prie.st and are not 
bound to a.ssign any reason in support of the 
action they may take; andy secondlyy that the 
defendant has been dismissed by a majority 
of the religious brotherhood assembled at a 
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meeting regularly held for the purpose. In 
our opinion, it is unnecessary to examine the 
first of these questions, because even if it is 
assumed that the members of the z’eligiou.s 
brotherhood are vested with an unrestricted 
power to dismiss the High Priest at their 
pleasure, it is manifest tliat the defendant 
had not been proved to have been dismissed 
by a majority of the Ijrotherliood at a regu¬ 
larly constituted assembly duly lield for the 
purpose. 


The learned District Judge has found that, 
in or about the year IfiOJ, tho Samuha 
Bliahtas were divided into two factions, one 
of which was in favour of tlie retention of 
the defendant as the High Ih iest, while tlie 
other was distinctly hostile to him and wanted 
to re-place him by the son of his predecessor 
iu otiice. Tlie malcontents, if we may so 
describe them, had from time to time given 
indications of their attitude; on the 19th 
January 190J. they applied to tlie Sub-Divi¬ 
sional Magistrate and invited him to preside 
at a meeting wliicli they proposed to hold 
with a view to fcciuo tiie dismissal of tho 
defendant. Tlio Magistrate refused to inter¬ 
vene in the matter and is.sued an injunction 
by which the petitioners were restrained for 
a period of two mouths from carrying out 
their purpose. On the 17th April 1903, tlio 
malcontents held a preliminary meeting. 
What transpired ;it the meeting cannot he as¬ 
certained with absolute certainty. JJiit this 
mucli is fairly clear tliat tlic onD' perstuis 
as.sernhled on that date were lluise hostile 
to tlie defendant, and they determined to call 
a meetiugof the entire brotlierliood on the fol¬ 
lowing date to secure the dismissal of tlio 
defendant. At tlieir instance, criers went 
alxuittlie Safra ami announced by liesit of 
drums tliat a meeting of (lie Sinnuhn 
wouhl 1)0 Iield to appoint C’liatiirldiuja Deh 
Misi’a as the Higli I'jicst. Tlicre was an 
assembly on the 18th Apiil 1903. which was 
atten<led only by those in favour of the dis- 
mis.-al of the ilefeiidanl. 3'lie rnember.s pre¬ 
sent were pi’actically unanimous in tlieir de¬ 
cision to dismiss liini : they then appointed 
Chatuildiuja as the High Priest, garlanded 
him and piaceil liim on the seat rc.scrved 
f( 0 ' tlic Higli J^i’iesl. 'J’liG learneil District 
.ludge has held tliat llie.so proceedings were 
iri'cgnlar, and that the decision of the mem- 
hers present could not rightly lie deemed as 
the e.xpresbion of the wisli of the majority 


of the Samuha BhaJetas that the defendant 

^ould be removed from the office of High 

Priest. In our opinion, the view adopted 

by the District Judge is manifestly reasou- 

able and his conclusion cinnot be successfully 
challenged. 

It i.s not neces.sary for our present purpose, 
even if it is practicable, to furnish an ex¬ 
haustive enumeration of all the elements 
which mu.st be established to validate the 
dismissal of the High Priest of religious 
brotherhood from his office. But there are 
certain fundamental conditions which must 
he fulfilled before it can be predicated 
tliat a mnjority of the brotherhood is 
in favour of such dismissal. Tlie question 
requiies examination from a three-fold point 
of view, namely, Jirsl, the precise ascertain¬ 


ment of the body of persons whose decision 
is filial in the matter; the essential 

.steps antecedent to tho determination of the 
^\ i.sh of the majorily of the religious brother¬ 
hood and, IhinUy, the procedure for a.scertain- 
meiit of the wish of tho majority. 

In so far as the first of these points of view 
is concerned, five elements liave to be taken 
into coiisiileration, namely, Jirgf, membership 
of the religious brotherhood ; aeconJIy, repre¬ 
sentation of an individual member or of a fami¬ 
ly as the unit; thirdly, ngc-, fonrl/dy sox nnH 
JiBhly, residence. It is obvious that no per¬ 
son is entitled to fake part in the deliberation 
and affect by his views the decision of the 
question of dismissal of the High Priest, 
unless lie Is a member of tlie religious 
bs'otlierhood, that is, unless he is one of the 
Samnh'i Bhahtac. But it does not follow 
conversely that every member of the brother¬ 
hood is enlilled to take part in the deliber¬ 
ation. The learned District Judge has poiiit- 
Cil out that in the litigation of 1891, when 
the legality of tlie disiniss.il of Mahe.s.sur was 
called in (|ue.slion, Mr. Teiuion, the then Dis¬ 
trict .ludge, belli that every member of the 
icligious brotherhood was not entitled to voto 
and tliat only (he hea l of a jiint family of 
Bhaht IS cjuld vote, provided that the family 
was descended from one of the 280 original 
families named in the copperplate grant of 
the Baja of Assam, given at the time of the 
foundation of the sect and mentioned in the 
jiiilgment of tliis Court in Ham Dasi v. 
}[oh(si(r (1). Then, again, a qiie.stioii may 
arise whether a person, who has not attained 
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majority^ can vote on the occasion of the re¬ 
moval from ofiSce of the High Priest of the 
brotherhood. There is also a farther ques¬ 
tion, whether women can vote, because as 
the learned Judge puts it, there is a suff¬ 
ragette question in Barpeta, and Mr. Teunon 
appears to have held that women could vote 
if they were the heads of families of D/iahtus. 
Finally, a question must necessarily arise 
from the point of view of the residence of 
the members of the brotherhood. AVe have 
no precise information as to whether the 
members of the fraternity resident in the town 
of Barpeta or in the district of that name, or 
even beyond these local limits, are entitled to 
be invited to take part in these deliberations. 
A bare statement of these points will show 
that, iu the absence of an electoral roll, the 
matter must he involved in considerable 
•uncertainty. AVe have thus really no de¬ 
finite information as to the body of persons 
competent to determine whether the High 
Priest of the Satra is or is not to be dis¬ 
missed. AVe have, it is true, the broad 
negative test of exclusion that no one, who 
is not a member of the fraternity, is entitled 
to take part in the decision of tlie question. 
But beyond this, nothing is known w'lth 
precision. It has not been determined whe¬ 
ther members of the fraternity are entitled 
to vote individually or whether they are 
entitled to vote only as heads of families 
deemed to be the units for this purpose. 
Nor do we know whether the privilege 
may be exercised by infants as well as by 
persons sui juris, by men as well as by w'omen, 
by residents as well as by non-residents. 
Tliis last element may obviously give rise 
to questions of considerable nicety, because 
if it is proved that non-residents are entitled 
to lake part in the deliberation, a dispute 
may very well arise, iu an individual case, 
whether the change of residence is tempo¬ 
rary or permanent, a question the answer 
to which must ultimately depend upon Use 
intention of the party concerned. It is 
reasonably plain, however, from what wo 
have already stated that the qualifications 
of the voters luive not, up to tlie present 
time, been determined with any approacli 
to precision, much less has any attempt 
been made to frame a complete list of tlio 
persons who fulfil the necessai’y or pr< scribed 
conditions. 

If we consider the matter from the second 


point of view mentioned above, the difficul¬ 
ties in the way of the plaintiffs appear 
to be equally insuperable. In order that 
the decision of the members of the religious 
brotherhood assembled at a meeting may bo 
deemed operative, it is clear that the meet¬ 
ing must have been properly convened after 
sufficient notice and due proclamation. Suffi¬ 
cient notice i.s requisite for a three-fold pur¬ 
pose, namely, to allow all members of 
the brotherhood time for deliberation and 
consultation; to allow all members, 

specially such as may bo temporarily ab¬ 
sent from the place, opportunity to attend 
the meeting ; and, thirdly, to render it pos¬ 
sible for the High Priest sought to be re¬ 
moved, to prepare himself for his defence. 
For the same purposes, the object of Iho 
meeting must be duly proclaimed. The.se 
essential elements are all absent in the case 
before u.s. The object of the party hostile to 
the defendant wa.s to take him by surprise, 
and place liiin and liis supporters at the ut¬ 
most possible di.sadvaritage. The District 
Judge is obviously correct iu his view that 
the meeting was not duly proclaimed and that 
the notice given was unreasonably brief. From 
this point of view,therefore, the decisionof the 
members assembled cannot be treated as bind¬ 
ing upon the defendant. 

Finally, if we consider the matter from the 
third poiut of view e.x.plained above, it be¬ 
comes obvious that there was no sucli deci¬ 
sion by a majority of the brotherhood as 
would operate to effect a valid removal of 
the defendant from his office. Iu the first 
place, we have no information upon a ques¬ 
tion of fundamental importance, namely, what 
constitutes a quorum at a meeting of this 
description. It is conceivable that where 
a religious body is composed of an indefinite 
number of per.sons, a quorum fertile purpo.se 
of removal of the lligli Priest and for tlie 
election of his successor may be deemed to 
consist of those assembled at a meeting re¬ 
gularly called and convened, although their 
number may constitute a minority of the 
whole; in other words, if a meeting is re¬ 
gularly convenetl, wldcli all the members aro 
entitled .and have an oppiirtunity to attend 
the decision uf the ni ijority of tho.so prv^senfc 
is binding upon the entire hrotlierliood. 
But to sustain su'di a position, in tlie absence 
of any statutory provisitin or any express 
direction in that behalf by the founder of tlio 
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institution, the existence of a custom to this 
effect mast be established. No such at¬ 
tempt has been made in the c?.se before us. 
As we have already explained, the total 
number of persons competent and entitled to 
vote upon the question of removal of the High 
Priest is not known; nor have we any in¬ 
formation as to the proportion between the 
number who assembled at the meeting and 
the total number competent to exercise their 
choice. Apart from this initial difficulty, how¬ 
ever, it is reasonably plain that the pi’oceed- 
ings were conducted with the utmost irregu¬ 
larity at the meeting. No attempt was 
made to ascertain the voles then and there, 
so as to determine what might be deemed to 
be the wish of the majority in the matter. 
Instead of this, which, indeed, was the 
mostobvious course, an extraordinary method 
has been pursued; petitions signed by various 
members of the brotherhood have been pro¬ 
duced in the course of tliis litigation to show 
on which side paiticular members l^ave 
voted. Tins, clearly, is a procedure wliich 
cannot be sustained on any known legal 
principle. The learned District Judge 

points out tliat the votes to be operative 
must be regarded as given at a parti¬ 
cular lime or wilhir. a specitied period; 
otherwise, it is impossible to say that on 
the particular date when the meeting was 
lield, the defendant was removed from 
liis office, and his successor was elected pur¬ 
suant to the wish of the majority. It is not 
a matter for surprise that in the events 
which have actually taken place, members 
liave changed .sides. I ndeed, if the method 
which has been adopted in the case before 
us were approved, there would he ample 
scope for fraud, violence. intimidation, 
bribery, undue inlUieiice and other cirrupt 
jii’actices of a like nature. Clearly, if the 
decision of the members present at the meet¬ 
ing was intended to be operative, tlie votes 
ought to have been counted then and theiv; 
or if this was impracticable by reason of the 
large members assembled, the votes ought 
to have been recorded with tlienecessary pre¬ 
cautions and subsequently counted. It is 
impossible to affirm now that the majority 
of the members assembled at tlie meeting did 
at 11.e time indicate theirchoicc that the de- 
b.ndant should he remove.) from Ins ollico 
and slamld he succeeded by Cliatuiblm.!;.. 
Tins aspect of the case is, therefore, fatal to the 


claim of the plaintiffs. 

This analysis of the method adopted by 
the opponents of the defendant to exercise 
their choice shows conclusively that they 
have not taken legal steps to remove him 
from his office of High Priest of the Samuha 
Bhakatas. There is no certainty, as wo have 
explained, about the body of persons entitled 
to exercise their choice in this matter. There 
is nothing to indicate that a meeting was 
called after due proclamation, and that suffi¬ 
cient notice had been given in respect there¬ 
of; on the other hand, there is ample indica¬ 
tion to support the contrary view. Finally, 
the proceedings at the meeting were nob re¬ 
gularly conducted, and theie are no materials 
to prove that a majority of the religious 
brotherhood, assembled at a meeting regularly 
convened, did at the time express their wksli 
that the defendant should be dismissed from 
his office. The position which the defendaiit 
lioids is manifestly one of considerable dignity 
and impoi’tance, and no Court of Justice 
will tolerate the procedure which has been 
adopted by bis opponents to secure his 
dismissal. Apart, therefore, from the ques¬ 
tion, whether the defendant is liable to bo 
removed without proof of misconduct, the 
conclusion of the District Judge that lie 
has not been validly removed, is well- 
founded and must be maintained. The re¬ 
sult is that the decree made by the District 
Judge is affirmed and this appeal is dismissed 
with costs. 

Appeal dismisscih 


MADRAS HIGH COURT. 

Crimin'al IlKvrsio.N Cask No. 165 ok 1910. 
Ci:iMiNAL Revision Petition No. 129 op 1910. 

September 7, 1910. 

Pre.ieiit: —Mr. Justice Aiyling. 

In rc KONDI CHFTTI and othkus— 

PPTIXfOVPRS 

Vrnaf Codt' (Art XLV of 1800), 42.> — Jnsc'/nV/— 

JHockiii'j IIj) n cli'inncl—Civil ri[ihls-^Toyt. 

WhiM-c tln‘ Jiccuscd blocked up a cliuniiol, the result of 
wbicli was Lliat the .surplus water ttowed direct on to the 
c«)inplaiimnl’s land and damaged bis crop, and the site 
of the channel was the common property of all tho 
•'iccnsl'tl: 

Jh'hl. tliat i\iv art of tlir acc'uaeil not constitute 
Ihe olTenco of mi.schlef and that complainant’s remedy 
for anv dainago he had sustained lay in an action id 
the Civil Courts. 
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Petition, under sections 435 and 439 of the 
Criminal Procedure Code, prayinsr the Hi^h 
Coart to revise the jadg*ment of the Court 
of the Joint ATagfistrate of Hosur, in Cri' 
miual Appeal No. 108 of 1909, presented 
against the decree, finding and sentence 
in Criminal Case No. 337 of 1909, on the 
file of the Court, the Second Class Alagis- 
trateof Dharmapuri. 

OrdCPi—Accused Nos. 1 and 2 in this 
case own a wet field, to the north of which 
lies a dry field belonging to their brother-in- 
law, the third accused. Adjoining both on the 
east side is a wet field belonging to the com¬ 
plainant in the^case. It had been customary 
for the surplus water from the land of accus¬ 
ed Nos. 1 and 2 to pass by a channel through 
the third accused’s land and thence along the 
northern edge of the complainant's land. 
The accused filled up the channel for the 
extent of its course through the third accused's 
land. As a result, the surplus water of 
the land cf accusedNo.s. 1 and 2 flowed direct 
on the complainant s land and damaged his 
crop. 


The above are the facta found by the Suh- 
Magistrate, and by the Joint Alagistrate and 
although the evidence is meagre on one or two 
points, I accept them as proved. 

The question is whether the act of the 
accu.sed in closing the channel constitutes tlie 
criminal offence of mischief, or is simply 
an actionable Civil tort. 

It is often difficult to draw the dividing 
line; blit I am certainly ofopinion that this 
is a case, in which the criminal intent to cause 
wrongful Ios.s is not pstablislied. In view of 
their close relationship and alleged common 
action, no distinction need be drawn between 

the third accused and accused Nos. land 2: 

nor has it been by either of the Magistrates. 

Their two fields including the site of the 

channel may, therefore, be regarded as their 

common property. Now prirna facie a man 
has a right to do what he likes with his own: 
and if his action indirectly prejudices his 
neighbour, the latter’s ordinary remedy is in 
a Civil Court. Cases arise in which the 
damage to the neighbour is so inevitable 
and obvious that an intent to cause ivrongful 
loss may be fairly inferred, but I certainly do 
not regard this as such a case. The action of 
the accused is not unlawful in itself: and it 
IS by no means certain that, even in the Civil 
Court the complainant could compel them to 


restore and keep open the channel. Where, 
as in the present case, there are rea.sonable 
grounds for doubting whether the accused 
person was not under a bona fi’le belief that 
his action was lawful, a conviction for mischief 
cannot stand: and the aggrieved party should 
be re!^erred to the Civil Court. 

The conviction is set aside: and the fines, 
if paid, will be refunded. * 

Conviction quashed. 


AIADRAS HIGH COURT. 

Civil Appeal against O^der No. 49 oe 1909. 

September 13, 1910. 

Present: —Air. Justice Aluoro and Air. Justice 

Krishnaswami Aiyar. 
AIARATTIL MOOSA— Appellant 


NAAIPOTAN KANDYIL PARAKHM 
AIARATTIL KOLLANHANDI 
KALANDAAI KUTTI HAJI and others— 

Respondents. 

Civil Procedure Code (A-t Xl\^of 18S2\ s. 13, E.cpL 
i —Iran.ifer of Property Act (/T of 1832), a. 85—Uort. 
gnjrSuit for redeniption—Suit to redeem hy alleged 
Kfirnavnn oj ^^t^Inbar Tfiricad — Sitbse(pient suit for 
redemption by junior members—Bar of suit —Ros 
judicata dUputiny title of iunior members. 

IheKartiavan of n Malabar Tarwadsiioil for redemp- 
tion and obtained a decree. In ignorance of his 
ami before he had obtained the decree, i\\Q junior 
members filed another suit for rotlemption of the 
same property with the permission of the Court under 
section 30, Civil Procedure Cotie. In the first suit 
however, the Karnavan did not implead the plaintiffs 
in the latter suit ami oven disputed their title as 
members of his Tarwad: 

Held, that the second suit was not barred by reason 
of re.s judicata, and that explanation 5 to section 13 of 
Act \IV of 1882 did not apply. 

Appeal against the order of the District 
Court of North Alalabar, dated 17th February 
1909, ill Original Suit No. 71 of 1908, 
presented against the decree of the District 
Alunsif of Nadapuiam, in Original Suit 

No. 330 of 1905. 

Facts of the case are clear from the 
following judgment of the lower appellate 
Court : — 


Plaintiffis are junior membei’s of their 
Tarwad and have obtained permission, under 
section 30, Civil Procedure Code, to sue on 
belialf of their Tarwad fer tlie redemption of 
the plaint property. Fourth defendant, who 
denies that plaintiffs are members of the Alaratt 
iarwad, to which lie admittedly belongs, had 
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previously brought another suit for the 
redemption of the plaint property, Original 
Suit'No. 29 of 1905, Nadapuram. After plain- 
lift s suit had been filed, lie obtained a decree, 
which he executed, and is now in possession 
of the plaint property. The District Munsif 
has dismissed plaintilTs’ suit on the ground 
that their cause of action has ceased since 
the decree in -Ith defendant’s favour and the 
delivery in execution thereof, and that 
plaintiffs as junior members are not entitled 
to maintain tliis suit. Piaintitfs appeal.” 

2. I tbink there can be no doubt that 
plaintiffs can maiTjtain this suit, for they 
have obtained permission under section .30, 
Civil Procedure Code, to .sue on behalf of 
their Maratt (tinvad The suit is, therefore, 
one brought by :Nraratt fnnvad. If they 
had a cause of action when they filed tlieir 
suit, tliat cause of action is not taken away 
by tlie deciee in Original Suit No. 2!) of 1905 
to which fliey were not parties. No doubt, a 
member of ^Maratt fancad lias obtained 
possession of the 'plaint property, but he 
claims to be ill po.ssessiou as ICai navan of a 
tanvad to winch piaintitfs do not belong. In 
the judgment and the deciee in Original Suit 
No. 29 of 1905, ‘Ith defendant is not de.scrilied 
as Ivarnavaii of Ins (•iricnd, nor did In; obtain 
permission to sue under section 30. No doubt, 
he based his title to sue on his alleged 
status as Karnavan, but the decree as 
framed is not one binding on tlie fancad. 
Whether, however, lie is in posse-ssion as 
ICariiavan or in liis personal capacity as an 
Anaiidravan, lie is not in pos.ses.sion on behalf 
of tlie fancad to wliieh plaintifTs belong. 
Piaintitfs are, Ihei efoi e, cut it led to a decision 
in this suit as to whether they are members 
(if (be Maratt fancad. of which 3rd defendant 
is Karnavan, fni-if t hey ai'o, they (an<l not 
dth defendant) aiecuilitled to possession of 
t he plaint pioperty.” 


3. * It is suggestiil ihat plaintilTs’ suit 
must be di.'inissed. for ihe relief wbicbt'ney 
leally seek is a deelaration of their status 
as incniheis of .Maialt fancard, and tliis 
lliey seek to establisli in a .‘•mall redemplion 
suit. It is not. liowevei*, shown that tlicy 
have by tliis means defrainled (loverninent 
«rf any appreciable aniouiit of stamp 
revenue, and this is not the gionndon whieli 
their suit has been di.-m i.-sc <1 in the lower 
*’outt. Until they tiled this .suit, they had no 
notice of Diiglnal Suit No. 29 of 1905 and, 


-«[itio 

» 

« 

therefore, I do not tblak that there is any 
reason to suspect their bona fides in bringing 
this suit,” 

4. The suit is accordingly remanded to 
the lower Court for disposal on its merits. 
Costs of tliis appeal will abide the result.” 

J UdgrmGflt.—The plaintiffs not having 
been made parties to Original Suit* No. 29 
of 1905 brought by the 4th defendant tai 
they ought to liave been under section 85 of 
tlie Transfer of Property Act, if they were 
persons interested in the mortgaged property, 
are. in no ^Yay, bound by the decree in that 
suit. We do not think that Explanation V 
to seefion 13, Civil Procedure Code, (Act 
XIV of 1882), has any application, for the 
4th defendant cannot be taken to have 
claimed anything in common for himself 
and the plaintiffs, seeing tliat he contends 
tliey arc not members of his tarwad and was 
laising this contention before the decree in. 
Original Suit No. 29 of 1905. Thora is, 
therefore, no rea.son wliy the suit brought 
by the plaintiffs should not go on. The 
onler of remand is, therefore, right. This 
appeal is dismissed with costs. 

[Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 718 op 1909. 
September 16, 1910, 

Presenf :— i\Ir. .Tu.stice I^Iillerand 
Mr. .lustice Krishnaswami Aiyar. 
KAVERl AMMAL —Appellant 


versus 

KALI A^fMAD—R espondent. 

irg.H(rurlu(ini worttjatjc—Vccrec for sale b(ln^ctl^^fort• 
ohiainitaj i,n.ifiC!a<ion after barnny of decree^ 
Wiifthcr mortyayec's riyht to pos.<e.<sion jait an end (o 
before sole—itiybt of mortyayor to obtain i>o»!fc».sion. 

\ usiifnietiKirv inoit"agot*, who was out of posses- 
«i,>*n at <lato of Ms suit, obtiiiucMl a dccrco for sale 
*wliicli heeamo banocl. He subsequently jrot possession 
from the iiiortpi«or. lu uu action by the mortgagor’s 
represenJativo for possession: 

field, that tlic'mortgage decree, wbicb did not deal 
witbtlic mortgagee's right topos.scs.sion.did not putan 
end to bis right until sale ami that the mortgagor, his 
repie.senlutive or assignee could not oust him even 
though ho had obtained po.ssessiOn after the date of 
his suit. 

Snuilct* Koci* y.ltui Sham ATiWjcn, Ji t ( ^ 150 at p. lul 
(P.C.); i A. U.J. lOD; a W. X. 2*9; 5 C. L. J. lOG; 
17 M. L. J. 9 Bom. L. 11. ao*; 2 M. L. T. 75, re- 

ferred to and explaim’d. 

Sccuml appeal against the decree of the 
District Court of Coimbatore, in Appeal Suit 
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No. 142 of 1907, presented against the decree 
of the Court of the District Munsif of Coimba¬ 
tore, in Original Suit No. 1060 of 1905. 

Judgrtnent We are unable to hold 
that the District Judge is wrong. There 
was a usufructuary mortgage. The mort¬ 
gagee, sued for sale and got a decree for sale. 
That decree has become barred. The mort¬ 
gagee who was out of possession at the date 
of his suit, has got back posse.ssion from the 
mortgagor. The plaintiff who stands in the 
shoes of the mortgagor claims possession on 
the ground that the only rights the mort¬ 
gagee, had became merged in the decree for 
sale and in support of this contention reliance 
is placed upon certatin observations of the 
Privy Council in Sunder Koer v. Uai Sham 
KHshen (1). Those observations do not 
amount to .saying that when a decree on a 
mortgage had not dealt with or purported to 
deal with the mortgagee’s rights to possession, 
it must be deemed to have been put an end 
to it. It is conceded that if the mortgagee 
was in possession at the date of the suit for 
sale he could not be turned out of possession 
by the mortgagor after the decree for sale. 
This can be only on the ground that the mort¬ 
gagee’s right to possession under the mort¬ 
gage is not put an end to until the sale takes 
place. We must, therefore, hold that the 2nd 
defendant is rightfully in posse.ssion under 
his mortgage and dismiss the second appeal 
with costs. 

Appeal dismissed. 

(1) 34 C. 150 at p. 161; 4 A. I.. J. ICO; 11 C. W. N. 
249; 5 C. L. J. 106; 17 U. L. J. 43; 0 Horn. L. Jl. 304; 
2 M. L. T. 75. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 525 op 1909. 
September IG, 1910. 

Present: —Mr. Justice Miller and Mr. Justice 

Krishnaswamy Aiyar. 
LAKSHMANA CHETTYAR— Appellant 

versus 

GOVINDARAJULU NAIDU and another 

—Respondb.vts. 

Hindu Law—Debt due b,i father—Decree aqainst 
fatha—Dhision ejifeeted between father and sons'bejare 
date of suit—Execution-Attachment of sons’ iwoiwrties 
— Claim by sons^ Itelcase of attachment—Suit by decree- 
holder against sons under s. 283, Ciril Procedure Code 
{ActXIV of \S82) — Partition, ichethcr can be impugned. 

Plaintiff, who bad obtained a decree against a Hindu 
father, attached the properties of his sons, in execution. 


The sons preferred a claim which was allowed. The 
plaintiff then sued tlio sons under section 283, Civil 
Procedure Code ^Act XIV of 1882), for a declaration 
that their properties were liable to be attached in exe¬ 
cution of his decree. He impugned the partition deed 
between the sons and their father as fraudulent: 

Held, that in a suit, under section 283 of Act XIV 
of 1882, no declaration can be made that plaintiff 
could proceed against the properties of the sons in 
execution, as the suit is not to obtain a decree against 
the sons on the old cause of action for recovery of the 
debt but for a declaration that the old decree could be 
executed against their share after a valid partition. 

Second appeal against the decree of the 
Sub-Judge’s Court of Kumbaconam, in Appeal 
Suit No. 628 of 190:?, presented agaln.st the 
decree of the Court of the DisUict Munsif of 
Mannargudi, in Original Suit No. 71 of 1908. 

JudgfmGnt^*—The plaintiff obtained a 
decree for nioiiej'' again.st the father of defen¬ 
dants Nos. 1 and 2 and aliacbed property in 
execution. On the claim of defendants Nos, 
1 and 2, half the property was released from 
attacbment. The pre.sent suit is under 
section 283 of the old Code of Civil Procedure. 
It is found that at the date of the former suit 
defendants Nos. 1 and 2 were divided from 
their father. The plaintiff-appellant impugns 
tlie partition as in fraud of creditors. The 
Sub-Judge has upheld the partition as bona 
tide. It is argued tliat the Sub-Judge has 
not taken into account certain considerations 
making in favour of the appellant. The 
finding is based upon legal evidence and a 
fair consideration of the evidence as a whole. 
We must accept it in second appeal. It is 
next contended that as at the date of the debt 
the family was undivided the subsequent 
partition cannot affect the liability of the 
sons’ share. The first defendant was a party 
to the former suit and the suit was withdrawn 
as against him. No second suit can be 
brought against him, on the old cause of 
action. It is enough to say that the present 
suit is not based upon the judgment against 
the father assuming that a judgment debt 
against the father arising after a valid parti¬ 
tion could be a ground of action to enforce the 
son's liability. As regaids tlie 2nd defendant 
the suit is not to obtain a judgment against 
him on the old cause of action for recovery of 
the debt but fora declaration tliat the old 
decree could be e.xecuteil against the son's 
share after a valid partition. 'I'lie e.xecuting 
Court could not proceed again.st. the son’s sepa¬ 
rate property, as it was not joint t’ainily pro¬ 
perty of father ami .son whicli lliefatlier could 
dispose of for his tlebt. 
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In tlie suit under section 2S3 no declaration 
can be made that the plaintiff could proceed 
against that property in execution. As the 
suit is framed we must hold that tlie 2nd 
defendant also is not liable. 

We dismiss the second appeal with costs. 

Arpcal dismisseil. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 51 of 1907. 
September 12. 1910. 

Present-. —-Mr. Justice Abdur Rahim and 

Mr. Justice Aiyling. 

MUSILI NAIDU—Appellant 


x-ersHS 

NATARAJA CIIETTYAR and others— 

Respondents. 

Tynsf-^Vi'cntion of tru:if —.ItaKcfo/imc/j/ of ofttre hi/ 
tnistedt — AoiitiirAconre — Aflrcrse posifc.<iiiou —.li-O’oji in 
ejectment — Xotire—InvnlitlHij of notire—Ohjection tn{-cn 
for the fir.'^l lime in necinifl (ipjM’til. 

Whoit* persons, who oris'iiiiilly acted as trustees of 
a tciaple, were fomnl to have abaiuloncd tlir* olfice »ii 
tHfiH, and .<<inee then the ptuintilTs were foiiiu] to have 
been exerei.^^ing the power's an<l perfonnins'tlie duties 
of the tniste<*s: 

Held, that the jn-e-iianprion was that jdaintilTs 
neejnired title to theolliceof trustees either with the 
ac<juie.«cence of their preflocessors or ^by a<lverso 
])osse.ssi(jn. 

Where, in an action in ejectment the notice of 
S'liTcnder was prematurely given, and ohjection as to 
want of ))i<»per notiei' was taken for the first time in 
secftnd appeal: 

that the objection .‘^houbl be deemed to have 
been waived and couhl not be susiaincal. 

Second appeal against tlie decree of the 
Dislrict Court of Tanjore, in Appeal Suit No. 
171 of 190f>, presented against the tlecree of 
tlie Court of the Additiotial Siib»Jndgfc of 


'J'anjoio, in Original Suit No. 32 of 190d-. 
Judgment. —On the question of 


<ledinatior. we think there is sullicient evidence 


to support the tinding of both the Courts 
tliat the pr()perty hail been granted in trust 
foi* the benefit of a feiuple. 'J'he oiigin of the 
trust is involved in some obscurity, e. ( 7 ., 
wlietlier liie Maiiaraja or the yiaJuin'tmdar.^ 
created t liet I'list hut that can make no difference 
when it is found tliat the pmpertie.s were in 
fact granted in ti-vist and have been so treated 
for about half a century, if iiot more. It 
was also ai'gued tliat tlici’e is a difference 
hetween tlie findings of the Sub Judge and 
that I'f tlie District Judge on the question 
whether tlic village was dedicated to the 


temple or to certain trustees for the perform¬ 
ance of a particular service in the temple 
On the fads of this case we fail to appro 
date the force of the distinction sought to 
he drawn on this point. 

The next question raised before us is as 
to the title of the plaintiffs as trustees. Both 
the Courts have found as a fact that the 
Mahanamdars^ who had originally C/Onstituted 
themselves trustees, abandoned their oflBce as 
far back as 1858 and that since then the 
plaintiffs, Avho are the authorities of the 
temple, have been exercising the powers and 
performing the duties of the trustees. That 
being .so, it is not contended that there is 
anything in law preventing the Courts from 
earning to the conclusion which they hare 
drawn, that the plaintiffs acquired title to the 
office of the trustees either with the ac¬ 
quiescence of the Mahanamdars or by ad¬ 
verse possession. 

The learned District Judge has not dealt 
with tlie question of limitation though it was 
raised by the i.ssues and discussed by the 
Sub-Judge. We think, however, that the 
view of the first Court is right on this point. 
The defendants did not expressly set up 
any adverse title in themselves aintil 1899 
and the suit was instituted in 1902. 

Objection is also taken to the notice which 
demanded surrender on the 1st July, while 
it is contended ihat according to the terms 
of Exhibit S the defendants could be asked 
to surrender only on the lOtli July. But 
this objection to the notice was not taken 
before any of the lower Courts and cannot, 
therefore, be allowed to he taken for the first 

time in second appeal. 

It is furtlier contended that Exhibit S 
ought not to have been admitted in evidence 
as it is not proved to have been produced 
from proper custody. But as it is found 
that the plaintiffs were trustees, tliey must be 
held to be the proper persons to have cus¬ 
tody of Exhibits S. 

Tlie appeal fails and must be dismissed 
with costs. 

AppeaI d{sxnissed. 
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MADRAS HIGH COURT. 

Crvin Appeal AGAINST Appellate Order No. 17 

OF 1909 

September 26,1910. 

Present'. —Mr. Justice Wallis and 
Mr. Justice Krisbnaswami Aiyar. 
RUDRAMMA and others—Appellants 

versus 

NAGI alias NAGAMMA SHATTATI 

AND OTHERS—RESPONDENTS. 

Civil Procedure Code {Act XIV of 1882), 329 — J?c- 
sale to judgment-dehioi —J?cs^ii^ance by judgment-dchtw 
to possessio7i—*Jnst cause’. 

A re-sale by the decree-holder purchaser to the 
judgment-debtor is ‘just cause’ within the meaning of 
section 329 of the Civil Prccedure Code for 
resistance by the judgment-debtor purchaser to 
obtain possession in execution of the decree. 

Muttia V. Appasami, 13 M. 504, followed. 

Appeal against the decree of the District 
Court of South Canara, dated 5th December 
1908, in Appeal No. 324 of 1907, presented 
against the order of the Court of the District 
Munsif of Udipi, dated 29th June of 1907, in 
Kxecution Applications Nos. 5 and 27 of 
1907 in E. P. No. 152 of 190G, in Original 
Suit No. 226 of 1905. 

Judgement. —The decision in Mntfia 

V. Appasami (1) shows that a re-sale by the 
decree-holder purchaser to the judgment- 
debtor would be just cause within the mean¬ 
ing of section 329, Civil Procedure Code, 
for the resistance by the judgment-debtor 
purchaser to obtain pos.session in execution 
of the decree. Here there was a re sale of 
items Nos. 5 to 13 by two of the decree- 
holders, the ejman and the senior anandravan^ 
and there is a finding by the District Judge 
that this re-sale is binding on the other 
decree-holders who are the present appel¬ 
lants. This is a sufiBcient answer to the 
claim to delivery of items Nos. 5 and 6. As to 
items Ncs. 7 to 13 the respondents have 
obtained a declaration that there was no 
real delivery of possession to the decree- 
holder purchaser. The alleged delivery 
was after the le-sale which we have lield 
binding on tbe decree-holders and a good 
answer to a claim for possession by them. 
The District Judge has further found that 
the judgment-debtors are now in possession 
of these items under the re-sale and in these 
circumstances it is unnecessary to consider 
whether on the 3rd December th ere was 
only a sham delivery to the decree-holder 

pui chaser or to mahe any declaration about 
(1) 13 II. 604 


In re venkatbaO. 

it as the lower Courts did. We modify tho 
order accordingly and otherwise dismiss tho 
appeal. Each party will bear their own costs 
in this Court. 

Appeal dismissed: Decree modified. 


MADRAS HIGH COURT. 

Cri.mixal Revision Case No. SS4 op 1910. 
(Refkrred Case No. 49 op 1910). 

September 27, 1910. 

Present: —Mi*. Justice Aiyling. 

(in C. C. No. 133 of 1910). 

In re Karnam VENKATRAO — Accused. 

Penal Code (.-Icf XLV of 1860), 174 —Madras J?cre- 

nue Sunimous Act {Mad. III of 1869), s. 1— Disohedi’ 
ence to summons issued by Tahsilclar— Revenue enquiry 
held by Ref'enue Inspector under Tahsildar’s orders — 
Offence. 

Accused, a Kai nain, was summoned by the Tohsihlnr 
under section 1 of Madras Act III of 1869 to appear 
before Ititn on a certain day for enquiring into the 
correctness of tho sub-divisions of fields. Accused 
failed to appear and was convicted under section 174, 
Indian Penal Code: 

(1) that the aeciised was guilty of an olToiieo 
under section 174, Indian Penal Code, and tliat liis 
conviction was right. 

Queen-Empress v. Snhlxnina, 7 M. 197, referred to. 

(2) that it did not affect tho offence that the enquiry 
for which accused was snmmouod was not held by the 
Tah.sildar, but was deputed to a subordinate officer. 

• Case referred for the orders of the High 

Court, under section 438 of the Criminal 

Procedure Code, by the District ^fagistrafo 

of Anantapur in his letter, dated 23rd July 

1910. 

REFERENCE by the District Magistrate 
was as follow.s :— 

“1 have the honour to forward the record.s 
in C. C. No. 133 of 1909 on the file of 
the Sarishfadar Magistrate, Kalyandrng, 
convicting Venkata Kao, a harnani. of dis¬ 
obedience to summons issued by tbe Tahsihlar 
of Kalayandrug under Act III of 1869 and 
sentencing him to fine under section 174, 
Indian Penal Code, and of Appeal No. 2 of 
1910 on that of tlie Head Quarters Deputy 
JIagistrate, Anantapur’, confirming tire 
conviction. 

2. In this case, tlie of Kalyandrng 

issued a summons on 6th November 1909 
to the accused, who was kuriiani of 
Kundarpi, requiring him to appear before 
himself on the 10th November for checkijrg 
school. The siinitnons was duly served in 
time on the accused who failed to appear. 
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The Tahsildar then sanctioned his prosecution, 
and in due course lie was tried before the 
Sanshfadar Magistrate and lined Rs. 10. 

3. The purpose for which the accused was 
summoned was to attend a “cliecking school,” 
which is the name given to an assemblage of 
Jiarnavis under the presidency or control of 
Revenue Inspector, for the purpose of 
e.xamining and tracing survey maps with the 
view to discover wliether any errors have been 
made in dealing witli the sub-divisions of 
fields. No enquiry was held by the Tahsihhtr, 
who had no intention of holding anj'. The 
sole purpose was to secure the attendance of 
the accused before the Revenue Inspector 
in charge of the “checking school.” 

4. Section 1 of the Madras Revenue 
Summons Art III of IStJ!) authorizes 
Tahsildan; to summon all persons “whose 
evidence may appear to tiiem to he necessary 
for the ivesligatioii of any matter in which 
they are authorised to liohl an enquiry, and 
also to require the production of any docu¬ 
ment relevant to the matter under enquii’y” 
and section 4 states that a prison may be 
summoned to produce a document without 
being summontd to give evidence. Tlieso 
sections indicate tluit. the intention of the 
Act is to enable Tuhtiildui's to summon 
all per.‘^or.s tliey think nccessaiy, to give 
evidence or \o produce ilocuments but the 
evidence or tlie documents must he relevant 
to some matter whicli the ihsildar is 
enquiring into or is collecting information 
about. It has been liehl in the case of 
t^n>;en-Kmiress v. Subbunun (1) tliat hnrutims 
may he summontd under the Act to piepare 
■jtnnidKindi and census accounts hut these 
accounts aie prepared under the supervision 
of the Tdhtuldtir. In this case, tliougii tlie 
accused was directed to produce sulNdivision 
sketches the production wa.s not to be liefore 
the Tuhsildfir. but belore the Revenue 
Inspector. I douht vei*y much whether the 
Act authorize.s tlie is.sue of suinmoiis for this 
purpose. 

5. it liad been found hy holh the oiigiiial 

and the appellate (.’ourts that the accu.scd 
tlid not attenil, and that his excuse for non- 
atten<lance was not a valid one. Kor this 
failure to obey onlers he was liable to depart¬ 
mental punishment under the Madras llere- 
ditai y Village Ollicer's .\( t 111 of hut I 

submit that a Criminal pio.secul iou did not lie. 

{ 1 ) 7 M. 1^7. 


6. The explanations of the Magistrate 
and of the Head Quarters Deputy Magistrate 
are enclosed.” 


OrdCTt—There appears to be no good 
ground for interfering with the conviction 
in this case. The liarnanis attendance 
before the Tahsildar w’as required for the 
purpose of enquiry into the correctness and 
progress of the following sub-divisions of fields 


a very important matter in connection 
with revenue administration, and one into 
which the Vahsildar w’as cei'tainly authorized 
to hold an enquiry. It i.s a similar case to 
that dealt with in Quepit'Empress v. Suhbanna 
(1) and the only ground of distinction is that 
ill this case the enquiry was actually conducted, 
not 1)3'^ the Tahsildar himself, but by a 
Revenue Inspector in the Taluk Outtcherry. 
It W’as within the Tahsildar s discretion to 
depute the latter to conduct the inquiry; and 
even if he intended from the first to do so, 
it is diflicult to see how that affects the 
legalit 3 '^ of the summon.s. 

The conviction and sentence wdll njt be 
disturbed. 

Coniiclion ajjinned. 


150MBAY HIGH COURT. 
Criminal Heferencb No. Oy of 1910. 
Criminal Afi’kal No. .302 of 1910. 
September 2, 1910. 

Presruf: — Sir N. G. Chandavarkar, Kt., 
Judge, ami Mr. Justice Heaton. 

KMrBHOR 


versus 

1). B. WHIll—AccasKD. 

naihrn,,^ Art (/.Y o/ 181)0), 47, 101 —Orrnf 

In'thin I’rniiiyiihir Httilivny 't'tmc TtMr, Vtirl JI, O. I // , 
]{„lr.< — J>ntii of Kail troy acrtoiitfi to obey rute^i—Onardit 
^lirxrousihiH/itfor jtidoftt—rrocliet — Arruxcdcotu'tcted 
oti o.t!<nniittion "thof he uvi.-< louud to itcc tomnin line 
points — Accn^rd really re.<i>ongiblc for loop line points 
^Acipiittol. 

'riic KnU'S in Ordi'i* VII, Great Iiulian Peninsular 
llaiKvav 'J’iiiie 'I’jible, J’art ll, although not iimdo 
iimlor secliou 47 of the Kjuiwuys Act, are ubsoluteb' 
within the powor of the Cireat Indi.'in Peninsular 
Ilailway Coin|iany to impose, so long as the 3 ' arc not 
iiieoiisiUfiit with the llailways Actor with the General 
PiilfS made under that Act. The servants of the Great 
Indian Peninsular Company are bound to obey the 
rules ill Grdi-r VII. 

Tliere i.s no inconsistency whatever between fho 
rules in Order VII and the Kailway Act ortheGencial 
Kiile.s madi* iiiidei* that .\et. 

Under Ilule 1, Order 7, the Guard of a train stand¬ 
ing in u Kailway Station is responsible for the pair yf 
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points immediately loadiuj? to Iho lino ooo:ipied by 
his train and for no other points. 

The prosecution against a Guard throughout pro¬ 
ceeded on the assumption that his duty was to 
see to the main line points. The ev^idonco was lod 
and the accused defended himself on this assumption. 
He was convicted exclusively on his failure to obey 
this duty, considered to have been imposed on him. 
Under the rules, however, the duty of tho Guard was 
really to see to the points leading to the loop line on 
which his train was standing and not to tho main line 
points: 

Held, that the conviction of the accused should be 
set aside and the accused acquitted. 

Q«<T?n'e;—Can an accused be convicted under section 
101 of the Railways Act for endangering safety of tho 
people by disobeying a rule in the subsidiary rules of 
a Railway Company? 

Mr. Shah, Acting Government Pleader, 
for the Crown. 

Mr. Kolaskar, for the Accused. 

J Udg^ment^.—About 13-20 on Friday 
the 4th March last, the Special Weekly Postal 
Expre?;s from Bombay to Madras left the 
main line, which is a single line, at the points 
on the Bonibiy side of the Bhalwani Station, 

• 

ran on to a loop line and collided with a 
goods train on that loop line. Had the main 
line points been properly set and locked, 
this could not have happened, but they were 
not properly set and locked, they were set 
so as to take any train coming from the 
Bombay direction on to the loop line though 
they ought to liave been set so as to keep 
it on the main line. All this is admitted. 
The mistake happened in this way. The 
Goods train came into Bhalwani about 17-50 
proceeding towards Bombay and took up a 
position on the loop line. Shortly after ar¬ 
rived a Down Mixed train, that is, a train, 
coming from the directioji of Bombay, came 
in; for this train the points were correctly 
set so it kept on the main line and passed 
into the station. At this time a jMukadam 
was in charge of the points. After the ^lixed 
train had passed, the Mukadam being under 
the impression that the Goods train would 
then pass out going towards Bombay, set 
the points accordingly. The result was 
that the goods train could have passed out 
on the main line and proceeded towards 
Bombay, but also that any train coming 
from Bombay must necessarily leave the main 
line at the points and run on to the loop line 
where the Goods train was. The Goods train 
did not leave, as it was known that the 
Postal Express would presently arrive, hut 
the points were not altered. The Postal Ex- 


preis.s arrived and the colli.sion happeiiel. 

Primarily the Station Master was respon¬ 
sible, but it is said, and it seems to me right¬ 
ly so, that the Guard of the Goods train 
was responsible for the safety of his own 
train; it is also alleged that had he, as it is 
said he was bound by the rules to do, seen 
that the main line points were properly set, 
the collision could not have happened. In 
respect of his neglect of duty, the Guard of 
the Goods train was charged by the first 
class Magistrate at Sholapur as follows: — 

“That you on or about the fourth day of 
March 1910 at Bhal.vani, being a Railway 
servant, endangered the safety of persons tra¬ 
velling in the Down Postal Express by dis¬ 
obeying Order V[[ Rule.s 1 and 2, sib 
out in the Working Time Table Part It, by 
not going to the facing points to see that 
they v.'ere so set as to insure the safety of the 
Up Goods train in your charge then standing 
in the siding at fllialwani Station waiting 
for tlie Down Po.stal Express to pass and 
waiting at the points till the said Express 
had passed, with tlie resulc that the points 
being incorrectly set the Express collided 
witli the said Goods ti’ain in your charge and 
several persons in the Express were injured 
thereby and furtiier that the said facts 
disclose a negligent omission on your part, 
the above mentioned rule not being incon¬ 
sistent with the General Rules published 
under the Railways Act and wliich you were 
bound by the terms of your employment to 
obey and of which you had notice and thereby 
committed an offence punishable under section 
101 (/>) and (c) of the Railways Act and with¬ 
in my cognizance.” 

The Magistrate has written a very clear 
and careful judgment, has found tlie guard 
guilty, and has imposed a nominal punish¬ 
ment. Against tlie conviction tlie guard lias 
appealed to this Court as being a European 
British subject he has the right to do. The 
District Magistrate has also referred the oaso 
tousforthe purpose of enhancing tlie sentence. 

Tlie duty, which, it is said, the guard of 
the Goods Train failed to perform, is imposed 
by Order VII in the Great Indian Peninsular 
Railway Working Time Table, Part If. 
The Rules in Order VII are not nride unJer 
section 47 of the Indian Railways .Vet, 
nevertheless they are absolutely witliin tlie 
power of the Great Indian Peninsular R iiU 
way Company to impose so long as they 
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are not inconsistent with the Riiilways Act 
or with the General Rules made under that 
Act. The rules in Order Vllare, itis true, 
merely administrative orders or executive 
directions, nevertheless the Company’s ser- 
'vants are bound to obey them. The Guard 
of the Goods train was bound by the terms 
of his employment to obey tliem and he had 
notice of them. 

There is no inconsistency whatever so far 
as I can see between the rules in Order VIE 
and the Railways Act or the Genei’al Rules 
made under that Act. 

On all these matters the Magistrate has 
arrived at a correct concliisiou ami has given 
good reasons for so doing. I think also tliat 
he is right in his appreciation of the evidence. 

In this otherwise deploiahle case it is 
satisfactory to find tluvt the Magistrate was 
rightly able to descril)e the accused's state¬ 
ment as frank. He may not liave accurately 
remembered wliat pisse.l between bim and 
the Station Master, but substantially, to the 
best of his roollectioii. he lias told tlie truth. 
He, in his stateiiKut, lias not jiut forward 
idle e.vcuses. 

It is perfec^ly clear that the main lino 
points were not correerly set. It is equally 
clear that the guard thought tliat it was his 
duty toseeth.at they were properly set. It is 
also clear that tlie Guard had ample oppor¬ 
tunity to reach the main line points. He knew 
that the Postal Kxpross would presently 
arrive, hut, so far as he knew, there was 
ample time for him to ilo otlier tliing.s b.^fore 
it would be necessary for him to go to the 
point.s. He also kne.v that if tlie Station 
Staff did their duty, lie would, in some way, 
I'eceive further waiaiing before lie used go to 
the points. So he joined the ilriver of liis 
train and liail tea with liim. In h> doing he 
ran tlie risk, should other's fall to do their 
duty, of being too late to roach the main line 
points in time to see that they wci*e correctly 
set. But what ought to liave happened and 
what in the ordinaly coui’.sc of things would 
liappen, did nor, happen. 'I'lie G uard received 
no furtlier warning aiul the I’ostal Kxpr'es.s 
came in sight while he was still with the 
driver on the engine. He did what was 
]r)ssible but tliat did not enable him to avert 
a collision. Had lie .simply done what he 
believed to by his duty independently of the 

Station S aff, he oul I have averted the acci¬ 


dent. Therefore, it seems to me that it was 
his duty to go to the main line points; he 
failed to do it and failed where he might and 
ought to have fulfilled it. 

It is of vital importance that the Guard 
should perform his duty, though the members 
of the Station Staff failed to do theirs. By 
that means are accidents averted. 

It would be unnecessary to say more were 
it clear that the duty imposed on the Guard 
of the Goods train was, as has been assumed, 
a duty to see the main line points properly 
set. The duty is founded on the rules in 
Order VTf and on no other rules or instruc¬ 
tions. But in a c.ase like the present the 
rules in Order VII do not impose any duty at 
all on (he Guard of the Goods train with 
reference to the main line points. The duty 
is thus described in Rule 1: ‘‘To see the pair of 
points facingto the approaching train, which 
lead into the line occupied by his train, are 
s) set and locked that a oollisiim between the 
approaching train and his own is impossible”. 
The object of the rule is tliat the Guard is to 
prevent a collision with his tr.iin, in other 
wonl.s, he is to secure the .safety of his own 
train and is to do itbyseoing to the particular 
pair of points which lead iiit> the line occu¬ 
pied by his train. Generally speaking, that 
would be the nearest pair of points, not a 
remoter pair. In this particular case, it would 
he points Xo. .‘I on the plan produced in 
appeal and admitted to be correct. If greater 
clearness be necessary as to the meaning of 
Rule 1 it is obtained by studying the illus¬ 
tration given in Rule 2. In such case the 
Guard is responsible for the pair of points 
immediately leading to the line occupied by 
his train and foi* no other points. 

Tlierefore, the rules in Order VIE in 
this particular case did not impose on the 
Guard any obligation whatever to see to the 
main line points. But the case throughout 
proceeded, the evidence was led, and the 
accused defended himself on the assumption 
that his duty was to see to the main line 
points, and lie has been convicted because he 
failed to perform that imaginary duty. The 
conviction is based exclusively on the failure 
t.a obey tlie rales in this particular; therefore, 
the conviction must fail because no such duty 
was imposed by tlie rules. He cannot in thi.s 
trial be convicted becau.se of failure to obey 
the rules in another pirticular, because he 
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•was not called on to defend himself as to that 
and we do not know what his defence ma/ 
be, or what the effect of the evidence, if 
taken, as to that matter would be. 

It is a remarkable thing that apparently 
every one concerned including the Guard 
himself supposed that the rules imposed a 
duty which as a fact they do not impose. 
There may be many cases in which the 
points immediately leading to a siding 
or loop line are the main line points and in 
such cases the guard would under the rales 
be bound to look to the main line points but 
that is not the case here. 

The appellant is acquitted and it is ordered 
that. the fine, if paid, be refunded. 

Ai^peal allowed. 


(s. c. 85 P. L. U. 1910; 23 P. U. 1910 Cr.) 

PUNJAB CHIRP COURT. 

CiuMiNAii Rkvision No. 4-77 OF 1910, 

June I t. 1010. 

4 

Present: —Sir Arthur Reid, ICt,, Chief Judge, 

and Mr. Justice Chevis. 
GIRUHARI LAIj and others—Convicts— 

Petitioners 

versus 

EMPEROR— Respondent. 

Secirrh rvarrnnt—Oiniftsion to nffi.v seal—Irregninrifij 
Signing outside the Hunts of jurisdiction—Illegal 
tmirrant—(lainhling Act (/// of 1867), s. 5— Criminal 
Procedure Code (/Icf V of 1898), ss. 75. 537. 

An omission to affix the seal of the Court on a 
search warrant issued under the Gainblinj:; Act is a 
mere irregularity cured by section 537, Criminal Pro¬ 
cedure Code. 

A search warrant signed by the Magistrate at a 
})lace outside the limits of his jurisiliction is illegal. 

Reg. V. Lochaka La. 1 B. 3-10, distinguished. 

A warrant, that is not a legal warrant, is no warrant 
for the purposes of the Gambling Act. 

Benwaii v. Queen-Empress, 11 P.^R. 1895,Cr.. followed. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of Major R. S. M. Burlton, District Magis¬ 
trate, Jullundur District, dated the 16th 
February 1910. 

Mr. Pestonjt T) ulahhai, for the Petibioner.s. 

JudgDTient. —-On a search warrant 
issued by a fii’st class Magistrate, the police 
raided the house of Girdhari, and Girdhariand 
various persons found in the house at the time 
have been convicted and sentenced under tlie 
Gambling Act. The District Magi.strate hav¬ 
ing dismissed their appeal, the convicts apply 



to this Court for revision, and on their behalf 
it is urged, that the search warrant is bad 
on two grounds:— 

(1) that the .seal of the Magistrate’s Court 
was not affixed to it; 

(2) that the warrant was signed by the' 
Magistrate at a place outside the limits of 
his jurisdiction. 

Section 75 of the Criminal Procedure Code 
lays down that every warrant of arrest is¬ 
sued under that Code shall bear the seal 
of the Court, and turning to Alter Ganfman 
V. The Government of Bombay (1), we find 
an opinion expressed on pages 068 and 669 
as to the necessity of a seal in the case of 
warrants of arrest issued under Act III of 
1864 (an Act to give the Government cer¬ 
tain powers with respect to foreigners). 
But since this ruling was passed the Crimi¬ 
nal Pi’oeedure Code of 1898 has come into 
force, and we now find as an illustration to 
section 537 tlie case of a Magistrate initial¬ 
ling a docunionb which he is required by law 
to sign; this is declared to be merely an 
irregularity not affecting the validity of the 
pruceeding. In our opinion, the omission to 
affix the seal is a similar irregularity, and, 
therefore, even granting that law requires 
that a search warrant is.sued under the Gambl¬ 
ing Act should be sealed with the seal of 
the Court, we hold that the omission to 
affix the seal is a mere irregularity cured by 
section 537 of the Criminal Procedure Code. 

The other objection taken to the warrant 
is a much more serious one. The warrant 
was signed by the Magistrate at his private 
house, which is only just outside Jullundur, 
bub situated in Kapurthalla territory. The 
District ilagistrate has quoted Reg, v. Lochaka 
La (2), but this seems to us to be rather in 
favourof the petitioner.^. There the warrant 
for the arrest of a non-European British 
subject in respect of an offence committed 
in Kathiawar was issued from a place in 
Kadiiawar territory by a Magistrate who, 
in addition to holding magisterial powers in 
a British district, viz., the Ahmedabad dis¬ 
trict, was also Assistant to tlie Political 
Agent in Kathiawar. The warrant was is¬ 
sued to the Foujflar of Palyad who, though 
Palyad i.s in foreign territory, was inve.stcd 
with police poweis extending over a certain 

village of the Ahmedabad district, in which 

(1) 18 B. 636. 

(2) 1 B. 310. 
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villr.ge the accused was arrested in execution 
of the warrant. The High Court held that 
the offence liaving been committed in a 
foreign territory, the presence of Major Wode- 
houseintheportionof tlieAhniedabad District, 
in which he has jurisdiction, was unnecessary 
for the purpose of issuing the warrant.” 
Presumably liad Major Wodeliouse had no 
powers in Kathiawar he could not legally 
have issued a warrant while he was in Ka¬ 
thiawar. We are unaware of any ruling to 
the effect that a Magi.strale holding powers 
within certain local limits (such ns a district 
or sub division of a district) can exercise 
those power.s from a place beyond the 
limits of his local jurisdiction. AVe must, 
therefore, hold that the warrant is illegal. 
This is no que.stion of mere irregularity. 
As has been lield in Benwari v. QiiecU'Ein- 
press (3), a warrant that is not a legal warrant 
is no warrant at all for the purposes of the 
Gambling Act. 

The convictions are set aside and the peti¬ 
tioners are acciuitted. Tlie tines, if paid, will 
be refunded. 

licvi'sion accepte 1. 

(:0 11 ]\ it. IW>5. Cr. 


(s.« , M. 2U\l) 

MADKAS HIGH COURT. 

OiiiGiNAii SiJ)i: Civil Appeal No. or 190S. 

September 20, 1000. 

Erraent -.— All. .lustice Aliinro and Air. Justice 

Ahdnr Rahim. 

Tim: OKFICIAlv ASSIGNKK of MADRAS 

—Appellant 

versus 

1). KAJA^[ AIYAR—Rksponoent. 

lift /J trr ((ft nt! < . / U futsU 

hinifi: fur jKii/niriil t<< nnxttti'i’ — I'lnltirc of Imiil; 

hrforc ri’reii't of iitrlrurlitmafroni surli i>i'ri<on 
J’iiluciori/ ntj/nriftf — Trsf. 

A pai'l ii certain sum of tmmry fo a Iiaiik lo Le 
()V«*r to IJ wlio lia<l an accoiiuf witli tlio JIauk. 'I’hc 
Hank hoM tlio m<jiu*y in suspi-nsi* ami wrote to H for 
instriictionH a.s lo disposal of tin' tnoiiey. Heforo H 
gave anv instiiiclioius tin- Hank became* baiikrupl: 

Hvhl, {Vvv Miinro, J.). that tlu* Hank becaiiica 
debtoi' of H in re.spect of the mom*y. 

Per .'ILt/f// pfililoi.-t '.—'Tliat the relation hetween 
till* bank and H was m»t tliat f»f a debtt>r and 
i-redilor and tliat tlie Hank In-ld the money in a 
lidueiary capacity as bailee or agent for H and the 
mom*y must be r<*garde(l a.s kept apart from the 

gi-iiJ'ral fund of the Hank. 

'I'he r<al t'st of a right to follow the money is not 
hellicr the buni ill fpiesliou has been rightfully ur 


wrongfully mixed with other moneys, but whether the 
banker was authorized or not to use the sum in 
question for his own purposes. 

0#ciri/ yliisi<7«ee of Jfndras r. Smith, 32 M.63,1 Ind. 
Cas. 712; 3 If. L. T, 124, dissented from. ~ 

Appeal from the order and judgment of Sir 
Arnold White, Kt., Chief Ju.stice, in the ex¬ 
ercise of the juri.sdictiou of this Coui'fcforthe 
relief of Insolvent Debtors at Madras, in Peti¬ 
tion No. 181 of 1906. 

Air. T). M. C. Downing, for the Appellant. 

Judgment. 

/Vlunro, J.—This case cannot be disiinguish- 
cd on the facts from Assignee of 

Madras v. Smith (1). I would, therefore, set 
aside tlie order of the learned Commissioner 
and dismiss the application with taxed cjsts 
throughout. 

As my learned brother takes the opp3site 
view, the appeal is dismissed. 

Abdur Rahim, J.—The tacts of the case are 
that the cashier of tlie Madras Railway Com¬ 
pany paid into Arhuthnot and Company's 
bank a sum of Rs. 461-3-5 to be paid to Afr. 
1). Rajam Aiyar who had no account with 
the bank. Arbuthnot and Company there¬ 
upon wrote to llajam Aiyar tlie following 
letter:— 

Dear Sir, AVe have the pleasure to advise 
you of our having received the sum of 
Rs. 461-3-5 on your account from the cashier, 
iMadras Railway Company, wliicli we hold in 
suspense pending receipt of your instructions 
as to disposal of the same. Should you wish 
to open an account with us, please Sll in, 
sign and return to us the slip attached to the 
enclosed memo, of our banking terms. 

We are. Dear Sir, etc., etc.” 

Refore D. Rajam Aiyar gave any instruc¬ 
tions in reply to their letter, Arbuthnot and 
Coniiiany became bankrupt. Upon theso 
fads 1 would, having regard to what 1 have 
already said, hold that Arbuthnot and Com¬ 
pany held ilie money from Rajam Aiyar as 
trustees. They could not open an account 
with respect to thi.s money until they received 
instructions to tliat effect from Rajam Aiyar 
and so they held it “in suspense” till then. 
No evidence has been taken in this case as 
to what (he phrase holding money “in su- 
spen.se” means a.s used among bankers. Rut 
apparently the parties did not think tliat the 
meaning of the expression w'hich is an ex¬ 
pression in common use in banking business 

in this country admitted of aiij' dispute. As 

(1) 32 M. 03; 1 liicl, Can. 712; 0 M. L. T. 101. 
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admitted at the bar the person whose money 
is held in suspense is entitled to withdraw it 
any moment he likes, he neither gets a pass 
book nor is entitled to draw any cheques or 
to be paid interest in respect of the amount. In 
short that money is not held either in current 
or deposit account. The inference, therefore, 
clearly is that a banker holding money of a 
person *^in suspense” does not treat it like an 
ordinary customer’s money and the general 
rule that a banker is entitled tousehis custom¬ 
er’s money because it is moneyreally advanced 
to him cannot apply to such money. In Great 
Western Bailway v. London and Connty Bank^ 
ing Company (2j, Lord Davy lays down that 
‘‘there must be some sort of account, either a 
deposit or a current account or some similar 
relation, to make a man a customer of a 
bank.” That shows that if a per.son who 
does not stand in the relation of a cus¬ 
tomer pays money to a banker he does not 
become by that fact alone without anythig 
more a customer of the bank. A banker, 
as is well-known, often acts as bailee or 
factor and why should it be presumed that 
money paid to or held by a banker pending in¬ 
structions was intended to be appropriated 
by the banker as his own money when 
there is no previous course of dealings be¬ 
tween the parties to raise such a presumption? 
In such a case there is no reason why the law 
should treat the banker on a different footing 
from any other person into whose custody 
property belonging to another person has 
come in a lawful way but without his having 
acquired a right to it. In those circum¬ 
stances the law regards the custodian of tlie 
property as a » 7 ?mNi-trustee standing in 
fiduciary relations towards the owner of the 
property and is there any authority for 
saying that bankers are exempted from the 
application of such a well-established doc¬ 
trine of equity? I think not. 1 am, how'- 
ever, confronted with a recent decision of this 
Court in Smith's case (1) arising out of this 
very insolvency where a contrary view has 
been taken [see Official Assignee of Madias 
V. Smith (1)]. 

In that case, the facts of which, it must he 
admitted, were very similar to those of the 
present, Benson and Wallis, JJ., lay down 
broadly that money placed with a banker 

(2) (1901) A. C. 4U; 70 b. J.K-B- 9lo; 85 L.T. 152; 
50 W. It. 50; 6 Com. Cas. 270. 


OASES. 


whether by a customer or by a person who 
has had no previous dealings with the banker, 
without any specific instructions as to its ap¬ 
plication at once becomes money of the banker. 
The learned Judges rely in support of that 
proposition on Foley v. Hill (3) and on certain 
passages which they cite from the judgments 
in Slechi's case (4) and Burdick v. Gayrich 
(5). But the rule laid down in these cases 
is with express reference to money paid into 
a bank by a customer and the general obser¬ 
vations are clearly not intended to extend 
to payments by persons who are not custom¬ 
ers. The foundation of the common law 
rule relating to dealings between a banker 
and his customers is, as I understand it, a 
contract which the law implies to the effect 
that the banker shall be entitled to treat 
money lodged with him in account as a loan 
made to him, .so that he may use it iuany 
way he chooses for purposes of profit, be¬ 
cause tbi.s is essential to all banking busi¬ 
ness and were it otherwise, no banking busi¬ 
ness could be carried on in the way it ordi¬ 
narily is. And ibis, a person, who becomes 
a customer of a bank, is supposed by the law 
to know and to agree to. But the basis of 
the rule is gone if the customer paying in a 
sum of money directs it to be applied in a 
particular manner. In that case if the banker 
accepts the money, he must hold it as agent 
or bailee just as if he was not a banker at 
all. In the case of a stranger w’ho places 
money in tlie hands of a banker there 
being no reason for inferring that he made 
the payment by way of a loan to the banker, 
there seems to be no reason why in the ab¬ 
sence of any instructions as to how it is to 
be applied it must be taken that he authoriz¬ 
ed the banker to treat the money as his own 
and not tljat he was to hold it as trustee, or 
as qnasi-traatee for the use of the payer 
or as agent or bailee for some purpose to be 
named by him. The proper enquiry witli re- 
.speefc to money paid to a banker by a person 
wlio is not a customer for the purpose of as¬ 
certaining whether the banker held the money 
in a fiduciary capacity or not, is not whether 
the payer gave any specific instructions as to 
the manner in which tlie money is to be dis¬ 
posed of, but whether there is anytliing to 

(3) (1848) 2 II. L. Cas. 2S. 

(4) 1 Mt-rivalo .530. 

(.5) 5 Ch. App. 233; 39 L. J. Ch. 601; 22 L. T. 502; 
18 W. K. 530. 
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sliow what the understanding between the 
parties was, wliether the banker was to treat 
the money in the same way as his ordinary 
customers’ money or liold it either as bailee 
or agent or as trustee for the payer’s use. I 
may observe that the case must be rare in 
which a banker should receive a stranger's 
money without something to indicate how lie 
was to treat the money. However that may 
be, as in this case and also in Smifli'6 Case (1) 
it appears that Arbuthnot aud Company held 
the mouey in suspense pending further in¬ 
structions, in expectation that tlie person 
for whom they so held tlie money would 
either became their customer or instruct 
them as to how else they were to 
dispose of the money, the intention of the 
parties was perfectly clear that Arbuthnot 
and Company were not to acquire a right to 
the money turning tliemselves into mere 
debtors of the payer. Then the only other 
alternative, as I have already pointed out, is 
that they held the money in a fiduciary 
character for the person entitled to it and the 
money must be regarded as kept apart from 
the general funds of the bank. It may be 
that in common practice such moneys are 
mixed up by the banker with his own funds 
just in the .same way as he customarily 
mixes up moneys reiieived by him as an agent 
for a specific purpose as pointed out by Cave, 
J., in In re Brown, K.r parte Plitt ((>). Such 
mixing may be technically a breach of 
trust as pointed out by Hramwell, L. .1., in 
Bj' parte Kelly Co. (7), or it may not be a 
breach of trust at all so long as tliere are .suffi¬ 
cient funds in the bank to cover the amount 
as suggested by Cave, J., in the above case. 
But the real test of the right to follow is 
not whether tlie sum in question has been 
rightfully or wrongfully mixed with other 
money, but whether the banker was authorized 
or not to use the sum in question for his own 
purposes. If he was not, then all his draw¬ 
ings from the mixed fund will be attributed 
to moneys which he was entitled to use and 
not to moneys which he was not entitled to 
use. ^Yith the utmost deference, therefore, to 
thelearned Judges w}iodecided*Swi/V^i’** ca4e(l) 

I am unable to take the same view of the law 
on this point and, in my opinion, D. Kajam 

Aiyar is entitled to recover his money as hehl 

(U) 00 L. T. -Ml', .37 W. 0 Morrell 81. 

(7> f 1 AS L. J. lik. Go J 10 L. 

T. 104 ; 27 R. 830. 


by the learned Commissioner and I would 
dismiss the Official Assignee’s appeal. 

Appeal dismissed. 

Messrs. King Josselyn, Attorneys for 
Appellant. 

[A Letters Patent Appeal No. 143 of 1909 
against the above judgment was preferred 
aud the judgment of the learned Commis¬ 
sioner was affirmed. For the full report of. 
that judgment, See 6 Ind. Cas. 383. Frf.] 


MADRAS HIGH COURT. 

Seco.ND Civil Appeal No. 222 of 1909. 

September 14, 1910. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Aiyliug. 

KANIRKAMANNA IMATH NARAYANA 

M AY 0 S A D—A pp e l la nt 

• 

I'ersus 

MAOSAD KANIRKAMANNA IMATH 

VASUPEVAN MOSAD and otjieks— 

Rkspondents. 

Cini py.,rtuh,rcC»dc (Art V of O. X!I, R. 22 

(1) iiiul (-1)— Apin'ol jUrd out of ftmc—Dismissal of 
opiH'dl—Mcmorumlnm of objections ulsoliablc (o bedii- 

Clause (1) of Rule 22 of Order XII of the Civil Pro¬ 
cedure Code (Act V of 1908) does not enact anytliing 
different from the law of the old C'odc of 1882. 

Where an appeal is dismissed on tiie ground that it 
was Hied out of time, the memorandum of objections 
tile<l bv the respojulent also fails and cannot be heard 
and adjudicated upon. 

Second appeal against the decree of the 
Sub-Judge’.s </Ourt of Calicut, in A. S. No. 
258 of 1908, presented against the decree cf 
the Court of the District Munsif of Manjeri, 
in O. S. No. ;U of 1907. 

Judgment-— We think the appel¬ 
lant has entirely failed to account for the 
9 days’ delay in filing this appeal. The 
statement of Damodaram Nair that he was 
lying so ill at Pattamhhi from the 24tli 
January to the 1st February that he was 
\inable to send word to the appellant is 
incredible. The respondents have filed 
affidavits of tliree hotel-keepers in wliich it 
i.s stated that Damodaram did not stay at 
tlie hotel of any one of them between the 
24th January and the l.st February and 
that there are no other hotels nt Pnttambhi. 
No attempt has been taken to answer the 
respondent’.s affidavits. Even the appellant 
has not thought fit to support his Kariasthem's 
statement. 
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We must, therefore, dismiss with costs the 
second appeal as having been filed after 
the time had expired. 

The appeal being dismis-^ed for being filed 
out of time clause (4) of Rule 22 of Order 
XIT does not apply and it is not contended 
that that clause does apply to a case like 
the present. But it is argued that the me¬ 
morandum of objections is saved by clause 
(1), But we do n)t find anything in that 
clause which enacts anything different from 
the law of the old Code under which, iu a 
case like this, the memorandum of objections 
would, undoubtedly, fail. The memorandum 
of objections is, therefore, dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 100 of 190G, 

August 12, 1910. 

Present. — Sir AtuoM White, Kt., Chief 
Justice, and Mr. Justice Aiyling. 
SHIVE GOWDA and others—Appellants 

versus 

C. S. FERNANDEZ and others— 

Respondents. 

Limitation Art (Xt' of 1877), Sch. II, art. R.")— 
^liitual, open and cnri'ent accounts," test of—Advance 
of loans—Repnijnient by consignment of yoods^Re-pity. 
ment intended to reduce Uahilily—Sums dneon ar.ronnts 
before three years before institution of suit — Limitation. 

As a general rule, payments made on account by 
one party and credited by the other, whetlier in 
money or goods, do not render the account mutual so 
as to defer the operation of tlio statute to the date of 
the last item. 

To bring a case within the operation of artic-le S.") 
of Schedule II of the Limitation Act, there must he 
inde])endent obligations between the parties. Tlio 
test of‘mutuality’ is not the existence of a sliiftiug 
balance which, though important evidence of mutuality, 
is not conclusive, hut there must he transactions on 
each side creating indopondont obligations on the 
other, and not merely transactions which create 
obligations on one side, those on the other being 
merely complete or jiartial discharges of such 
obligations. 

Plaintiffs advanced to defendants moneys from time 
to time from 1893, and the defendants sent periodical 
consignments of coffee to plaintiffs, which the latter 
sold, crediting the proceeds to the defendant’s account. 
The loans boro interest at 12 per cent, per annum, and 
the plaintiffs were to have a further charge, whicii 
was called a ‘cornmissiou,’ «•/?., a special rate of interest 
being three timosashigh on all sums advanced before 
the receipt of the lirst consignment of coffee for tlie 
year as on those advanced suhsegueutly. In a suit 
by plaintiffs for recovery of Rs. 7,oS7-9-9 being the 
amount duo in November, 1899: 


Held, that the suit was barred as to all items except 
those which accrued due within three years prior to 
the institution of the snit and that the case was not 
governed by article 85, of Schedule II of the Limi. 
tation Act, as there was no mutuulit}' and reciprocity 
between the parties, the consignments of coffee having 
been made sim))ly and solely on account of the 
antecedent loans and with a view to reduce the balance 
due thereunder. 

Musammat Phool Koomaree v. Bibee Woonkar Pershad 
Rastoby, 7 IV. R. 67 at p. 70, HiroJa Basappn v. 
itadiyi Mnddappa, 6 M. H. t'. R. 142, Hargopal Prem* 
sukdas V. Abdul Khan Hojee Mahomed, 9 B. H. 0. R. 
429, Vein Pillai V. Clhose Mnhainad, 17 M. 293, Rum 
Per.shad v. Harbnns Singh, 6 C. L. J. 168, Ganesh v. 
Gijanti, 22 B. 6C6, Laljee Sahoo v. Raghoo Mundon lot 
Sahoo, 6 0.447, Chittor Mai v. Behari Lai, 32 A. 11* 
6 A. L. J. 921; 4 Jnd. Cas. 261, referred to. 

Appeal against the decree of the District 
Court of South Canara, in 0. S. No. 18 of 
1906. 

Judgement. 

White, C.J.—The main que.stion raised in 
this appeal is wliether the suit is for the 
balance due on a mutual, open and current 
account, w'hether there have been reciprocal 
demands between the parties within the mean¬ 
ing of article 85 of the second Schedule to the 
Limitation Act. If so, the defendants’ plea 
of limitation fails. If not, the plaintiffs are 
not entitled to recover in respect of items in 
the account prior in date to three years before 
the institution of the suit. 

The District Judge held that article 85 
applied and the suit was not barred by 
limitation, apparently on the ground that the 
accounts had been open and running for many 
years. He does not seem to have considered 
the (jiiestion with reference to the words 
of the article where there liave been recipro¬ 
cal demands between the parties”. Tlie oral 
evidence affords little assistance as to the 
course of business between tlie parties and 
we have to rely in the main on the plaintiffs’ 
accounts. 

The plaintiffs are merchants and the defen¬ 
dants are coffee planters, and the plaintiffs’ 
accounts sliow that from tiie year 1898, the 
plaintiffshadbeen financing tlie defendants and 
the defendants had been sending consignments 
of coffee to the plaintitfs. In April 189.8 a 
sum of Rs- 4,0C0 was advanced by the i)lain- 
tiffs and the account forl898-l>94 (Exhibit V) 
stales that a document wa.s executed for this 
amount. During 1893 further advances weie 
made by the plaintiffs and sundry payments 
amounted to Rs. 10,700. In .Tanuary 1894 a 
consignment of coffee was received by tlie 
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palintiffs from the defendants and other 
consignments were received later. These 
consignments were sold by the plaintiffs and 
the defendants were credited with the sale 
proceeds with interest. A balance was struck 
in May ISO-i. the defendants being debited 
with interest on the moneys paid by the plain¬ 
tiffs and also with what was termed ‘Com¬ 
mission’. This was not really commission 
but an amount calculated at lls. 2 per candy, 
every Us. 1,000 advanced being taken as the 
equivalent of 30 candies, in respect of 
advances made before any coffee was I’eceived 
by the plaintiffs and every Rs. 1,000 being 
taken as the equivalent of 10 candies in 
respect of advances made subsequently. The 
higljerrate is described in paragraph 4 of 
the plaint as damages for the defendants’ 
default in not supplying the full quantity 
of coffee, in otlier words, for not keeping the 
plaintiffs fully secured in respect of advances 
made by them to the defendant and on their 
behalf. The accounts for 1894-1895 (Exliibit 
IV.) and 1895-^0 (Kxlbit HI) show that 
business was continued on tliesamo lines. In 
June 189c, the defendants m ide a casli pay¬ 
ment of Rs. 13,000 and the balance against 
them was reduced to Ks. 5,500 (Exhibit H). 
In May 1807, the balance was Rs. 5,515 odd 
and on this the plaintiffs claimed to charge 
interest at 15 per cent. In November 1899, 
the hiilance shown in the plaintitfs’ accounts 
(Exhibit A) was Rs. 7,500 odd and this is tlio 
amount for which tlie suit was brought. I 
am of opinion that, Itaving legard to the 
course of business so far as it can be ascertaind 
from the plaintilTs’ accounts, the relation bet¬ 
ween the defendants and the plaintiffs was not 
that of .seller ami buyer as regards the coffee 
consigned to the petitioner, nor that of 
principal and agent in respect of the coffee 
sold by the plaintitfs. See Mttsfunmdt P/iool 
KiHjinnree Jhhrt'V. Woonkdr Pershad Uusbihtj ( 1 ). 


Hut that the contract between the parties 
was, as would .seem to he suggested in 
paragraph 4 of the plaint and in tlie conclud* 
ing portion of paragraph d of the learned 
Judge’s judgment, that the plaintilf should 
linam-e the defendants, and that, defeii- 
should keep the plaintiffs -secured in 
respect oi'lbo advances maile by tlie plain- 
tilfs on tlicdr behalf by consigning to tliem 
rulfee of a value equal to the amount 
offlieli* indLditedne.ss, the derendiiiits b.diig 
(1)7 W. W. 07 at p. 70. 


given credit for the proceeds of the coffee as 
and when sold by the plaintiffs and that if 
they failed to do this they should make the 
further payment wdiich is called commission 
but which is really a payment by way of 
damages. I do not think it can bs said that 
this a case in which there are independent 
obligations on both sides. Seethe judgment 
of Eolloway, J. in Ilirada Basappa v. Qadigi 
Mxiddappa (2). No doubt, if at any time the 
sale proceeds of the coffee had exceeded the 
amount of the defendants’ indebtedness, the 
phiintilT.s would have been accountable for the 
balance as money received for the use of the 
defendants. But this, in my opinion, does not 
in itself make the account mutual or give rise 
to reciprocal demands. I think the ca.se falls 
within the principle of the decisions in 
JFargopal Premsnkdas v. Abdul Khan Haji 
Mahamad (3) (where certain jewels were 
sold by tlie plaintiffs on the defendant’s behalf 
and the defendant credited with the proceeds), 
Vdu Pillai V. Ghosc Mahomed (4), Ram 
Pershad v. Jlerhans Singh (5). Ganesh v. 
Gyann (3), wliere the dealings consisted of 
loans on both sides and the parties were also 
partners in certain transactions, the sliares of 
profit and loss falling to each partner’s shares 
being debited and credited in the accounts, is 
clearly distinguishable on the facts. I accept 
tlie general principle laid down in the 
AmericAu Cyclopedia of Ijaw and Procedure 
Vol XXV'' p. 1125 as applicable to the article 
ill question under the Indian Limitation Act:—• 
“As a general rule payments made on account 
by one part> and credited by the other, 
whether in money or goods, do not render the 
accounts mutual so as to defer the operation 
of tiie statute to the date of last item etc. 

I am of opinion, though the matter is not free 
from difliculty, that the case before us does not 
come witliin article 85 of tlie second.Schedule 
to the Limitation Act and tliat the plea of 
limitation must he upheld. 

The plaiiitifYs are only entitled to recover 
in respect of transactions wliich took place 
within three yearspnW to the institution of the 
suit and an account must betaken on this basis. 
Mr. K. Srinivasa Aiyangar intimated that if 
tlie plea of limitation was upheld he would 

(•>) (5 M. ][. C. H. 112. 

CJ) ‘I II. H. C. U. 429. 

(4) 17 M. 203. 

(5) 0 C. L. J* 158. 

( 0,1 22 H. eoo. 
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Bofc press tte point that the second defen¬ 
dant and defendants Nos. 3 to 8 did not 
form a joint family or the plea of dis¬ 
charge. The decree against the defendants 
Nos. 3 to 8 on the amount (if any) found 
to be due will hi limited to the share cf 
the family property. The appeal is allow¬ 
ed with costs. In the Court below the plain¬ 
tiffs will have proportionate costs on the 
amount (if any) found due on the taking of 
the account. 

Aiyling, J. —In the case out of which thepre- 
sent appeal arises the plaintiffs (respondents) 
sued to recover the balance due on a running 
account between themselves and the defen¬ 
dants (appellants) from the 24th April 1893 
onwards: and the chief contention raised by 
the latter in appeal is that the suit is time 
barred as regard all items arising befoie 
the 24th jMay 1897, three years prior to 
the filing of the suit. This contention, if 
established, reduces the plaintiffs’ claim to 
a comparatively insignificant amount. On 
behalf of the lespondent it is argued that 
the accou)it is h mutual, open and current 
account with reciprocal demands between the 
parties within the meaning of article 85 
Schedule IT of the Indian Limitation Act. 

The question of limitation is embodied in 
issue No. 4, but the learned District Judge, 
in dealing with it in paragraph G of his judg¬ 
ment, has confined himself to considering 
whether the account is open and current 
(which he rightly decides to be the case): 
and has apparently left the question of mutu¬ 
ality and reciprocity of demand out of con¬ 
sideration. 

The oral evidence is directed to other points 
but upon the plaintiffs’ account (produced 
and marked as Exhibits A andV and VI aided 
to some extent by the pleadings of the parties), 
it is pos.sible to determine the nature of the 
business. The latter opens ou the 24th April 
1893 with a loan of Hs. 4,000 from tlio phiiii- 
tiffs to the defendants on a bond. The latter 
is not now in existence; but there seems to be 
no dispute that the conditions of the loan 
included interest at 12 per cent, per annum 
and that re-payment wa.s to be effected by 
the defendants sending consignments of 
coffee to the plaintiff, which tlie latter were 
to sell crediting the proceeds to the defen¬ 
dants’account. The plaintiffs were farther 
entitled^to make a further charge, which is 
colled Commission.” 


This charge is not really commission at all, 
but a special additional interest calculated 
on all suras advanced, the rate being three 
times as high ou all sums, advanced before 
the receipt of the tirst consignment of coffee 
for the year as on those advanced subsequent¬ 
ly. It is agreed that the same condition.s 
applied to the numerous subsequent loans 
made by the plaintiffs to the defendants, as 
well as to the sums disbursed by them for 
purchase of goods and other objects on the 
defendants’ behalf. 

The accounts show that on the 5th May 
1894 the balance due to the plaintiffs had 
increased to Rs. 8,650 for which another bond 
was executed. On the 30th May 1895 it had 
amounted to Rs. 15, .581-4-3 and on the 15th 
May 1896 to^ Rs. 18,502-3-4. On the 5th 
January 1896 it was reduced by a cash pay¬ 
ment of Rs. 13.000 (all the previous credits 
to the defendants being the sale price of 
coffee received and sold); and on the 6th 
June 1896accounts were struckand the balance 
due to the plaintiff was found to be Rs. 5,500. 
The account Exhibit 11 was signed by' the 
2nd defendant in token of liability. From 
this time forward there are no further cash 
loans and only a few disbursements on the 
defendants’ account: but the small consign¬ 
ments of coffee received are insufficient to 

keep pace with the interest and by the 30th 
November 1899 the defendants’ debt had 
increa.sed to Rs. 7,587-9-9, tlie amount sued 

tor. 

1 he learned District Judge sums up the 
business thus in terms which are in sub¬ 
stantial accordance with the pleas of both 

sides, as w'ell as with the accounts above 
fi^ummarhsed. 

money from 

plaintiffs; they have obtained goods of various 

kinds through them and they liave made 

payments from time to time by sending in 
coffee.” 

The quesfiou is whether tlie account is one 
falling under article 85 above referred to: 
and itappear.s to me that it does not. 

Tile olde.st iladras case hearing on the 
point is Hiradci Bnmppa v. (l.uhgl Mndnppa 
(21 and followed in Vein Pilhn v. Ghose 
Mahomed (4). Tlie principle laid down 
appears to be tliat the test of mutuality is 
not the existence of a ".shifting balance” 
(which is important evidence of mutuality 
but not conclusive), but—to quote Holloway 
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—“to be mutual there must be transactions on 
each side creating independent obligations on 
the other and not merely transactions wdich 
create obligations on the one side, those on 
the other being merely complete or partial 
discharges of such obligations.” This feature, 
the existence of independent obligations, 
appears to me to be entirely wanting in the 
present case. A scrutiny of the accounts 
leaves no doubt that every consignment of 
coffee was made simply and solely on account 
of the antecedent loans and with a view to 
reduce the balance due thereunder. Not 
only was the balance never shifted to the 
defendants’ credit but there was never any 
approach to such a desirable state of affairs. 
Appai'ently the balance against the defen¬ 
dants was never lower than the initial amount 
(Rs. 4,000): and the only substantial reduc¬ 
tion was by the cash payment of Rs. 13,000 
referred to above. 

Applying the principle quoted above, I 
must hold that the account was not a mutual 
one with reciprocal demands. 

Numerous rulings have been quoted by one 
side or tlie other, but none of them tend to 
really shake the above conclusion. That the 
fact that re-pnyment N\as mostly by consign¬ 
ments of goods and not in cash makes no 
difference jnay be deduced from Jl<irgopal 
Fremsnhlas v. Abdul Khan Jlaji Mahamed 
(3), if an anthoriiy were needed. Tlie judg¬ 
ment in OancAt v. Chjanu (6) is in complete 
accord witli that in \ vln VtUai v. Ghose 
M'lhamad (l) and follows the .same principle; 
and I can find nothing inconsistent tliercwith 
eithei' in TjdlJi Suhoit v. linghoo Nundii7i Fal 
Snhoo (7) or in Chiffnr Mnl v. Jhhari Lai 
(8). the other cases quoted by the respond¬ 
ents’ Vakil. The other points raised in 
appeal may be summarily dealt with. I 
agree wiih the District Judge in rejecting the 
plea of discliarge and in holding that the 
defetjilaiits formed a joint family with the 
2ml defendant as its managing member. 

On the other haml, 1 can lind nothing in 
Kxhibit J which v/ould, as contended by tlie 
lespondents’ Vakil, render the debt personal¬ 
ly Innding on any but the 2nd defendant. 

I would atneml tlie decree of tlie District 
Court by reducing tlie defendants’ liability 
to the items occurring after the 24th May 
18 J >7 and by limiting the liability of all the 


(7) U -117. 

A. 1 Jj A. 


L. J. 021} 4 lad. Cas. 201. 


defendants other than the 2nd defendant to 
their share of the joint family property. The 
plaintiffs should be allowed proportionate 
costs in the lower Court, defendants bearing 
their own and the appellants should recover 
their costs in this Court from respondents. 

Decree taried. 


MADRAS HIGH COURT. 

Second CivtL Appeal No. 1489 op 1909. 

September 21, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Jklr. Justice Krishnaswami Aiyar. 

K. ABDUL KHADIR MAHAMUD— 

Appellant 

verstts 

P. MAMMAD AND OTHERS—Respondents. 

Trans/vr of Property Act (IV of 1832y), s. 55, Mitb-if. 0 
(hj — Sole—Lieu of purehoser on money jToid by him — 
liecirion of contract—Purchaser claiming to have sale 
completed—Ch a rye. 

Section 55, sub-section C, clause (61, of tho Transfer 
of Projierty Act, applies to the case of tho sale having 
fallen through and the purchaser consequently acquir¬ 
ing right to got back his money, and not to tho 
case whore the purchaser lias paid tho money iu 
performance of his contract and claims to havo the 
sale completed. 

Second appeal against the decree of the 
District Court of South Malabar in appeal 
Suit No. 172 of 1909, presented against the 
decree of the Subordinate Judge’s Court of 
Cochin. 

Facts.—The following judgment of the 
lower appellate Court clearly sets forth the 
facts of the case: — 

’Tliere is no dispute as to the facts in this 
appeal. Fourth defendant mortgaged certain 
properties with possession for R.s. 1,000 to 1st 
defendant on 10th September 1895. Fourth 
defendant bori’owed a further sum of Rs. 100 
from 1st defendant on 2Gth April 1896 and 
executed a pnramkadom deed. On 12th 
May 1907, 4th defendant executed a docu¬ 
ment styled a karan in favour of plaintiff. 
The principal provisions in document are as 

follows:— 

Fourth defendant agreed to sell the proper¬ 
ties wliicli he had mortgaged to 1st defendant 
fora sum of Rs. 3,500 to plaintiff. Fourth 
defendant authorised plaintiff to pay Rs. 500 
to 4tli defendant’s husband. Rupees 250 was 
reserved with plaintiff to meet the expenses of 
redeeming tho properties, etc. Fourth defend¬ 
ant further acknowledged having received 

Rs. 250 in cash. 
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There is a further stipulation in the docu¬ 
ment that plaintiS could sue either alone or 
jointly with 4th defendant to recover posses¬ 
sion of the property, and that after the 
property was reduced to possession, plaintiff 
should pay 4th defendant Rs, 1,000 and 
obtain a formal sale-deed. It is also provided 
that plaintiff should take steps to recover 
possession of the properties within one year 
from the date of Exhibit A. 

Plaintiff sued to redeem the mortgage; 4th 
defendant opposed plaintiff’s suit and contend¬ 
ed that he could not maintain it. The Sub- 
Judge found on the first issue that plaintiff 
was not entitled to sue for redemption and 
accordingly dismissed the suit. 

The short question for decision is whether 
the Sub-Judge was right in holding that 
plaintiff could not maintain a suit for re¬ 
demption. 

There can be no doubt that Exhibit A is 
a contract for the sale of immovable pro¬ 
perty. Section 54 of the Transfer of Pro¬ 
perty Act expressly provides that a contract 
for sale does not of itself create any interest 
in or charge on such property. 

'The mere contract to sell land does not 
give the purchaser any interest in it of the 
nature of a right in rein. He is not entitled 
to say, as he can according to English Law, 
that the property belongs to him from the 
date when the contract is capable of being 
enforced specifically.” See Shepherd and 
Brown’s Commentaries on the Transfer of 
Property Act, 6th Edition, page 194. See 
Mahadeo Chintamm Wadekar v. Rao Bahadur 
Vasndev J. Kiktkar (1). 

The buyer may, by reason of having paid 
part of the purchase-money, acquire a charge 
on the property to the extent of the amount 
of the purchase-money he paid. That may 
be so, but plaintiff cannot, I think, sue for 
redemption under section 91 of the Transfer 
of Property Act. 

There is another obstacle in plaintiff’s way. 
Exhibit A is dated 12th May 1907, while the 
present suit was not instituted till Gth June 
1908. It is said that the Sub-Judge’.s Court 

was closed for the annual recess on Gth April 
1908 and did not re-open till Gth June, and 
that plaintiff is consequently entitled to 
deduct the period during which the Court 
was closed. 

1) 23 B. I'l. 


I cannot assent to the contention. Section 5 
of the Limitation Act does not apply and 
plaintiff’s suit was not brought in time. 

For the above reasons, the lower Court’.s 
decree is affirmed, and the appeal dismissed 
with costs.” 

Judg^men'tt—Section 55, sub-section 
6 clause (6) of the Transfer of Property Act 
gives a charge to the purchaser for purchase- 
money paid by him unless he has improperlv 
declined to accept delivery. That charge 
being for money paid pre-.supposes that the 
purchaser has become entitled to get back, 
the money. If he is not entitled to get it back 
there is no meaning in giving him a security 
for that money. We agree, therefore, with Mr. 
Rosario’s contention that tlie clause applies 
to the case of the sale having fallen through 
and the purchaser consequently having ac¬ 
quired a right to get back the money. Till 
then the money is rightfully that of the 
vendor and the purcliaser has no charge for 
money that is not due to him. The plaintiff 
has paid the money in performance of his 
contract and claims to have the sale complet¬ 
ed. Under these circumstances, the pur¬ 
chaser has no charge and cannot sue to 
redeem on that basis. 

The second appeal will be dismissed with 
costs. 

Appeal djismissed. 


MADRAS HIGH COURT. 

Criminal Ukvision Casb No. 137 op 1910. 

(Criminal Revision Petition No. 109 

OP 1910.). 

September 30, 1910. 

Fresent: —Mr. Justice Abdnr Rahim. 
lu re BHAMI LUXUMAN SHANBAGA— 

Petitioner. 

Criminnl Procedure Code V of 1898), sj?. 428, 
.540 —Poiver of npin'llnfe Court to take addiliouol erf- 
dence—Penal Code {Art XIjV of 18GU), 411— Dis- 

houcsthj rercirliiij or rctainituj.doli-n proi>crfii—Article of 
small value—licvrnf i>o.<scssioii — llanli’ii of yi/vm/'. 

The powers of a Criitiinal Ap|K'llate C<tmT. uiulof 
section 428 of tlie Criminal Procedure Code, are not 
analogous to tliose conferred on a Civil Appellalij 
Court under section .508 of tin* Ci\ il Piocediire Coilo 
(Act XIV of 1882). A Court of C^uiniiial Appeal eau 
lake additional evidence at any time, only it must 
record its i-easons for so tloing. 

AVIiore the accused was convieted undef section -III, 
Indian Penal Code, of having been in dishonest po.^.ses- 
sion of stolen pi’operty, ru., a copper vessel, uliieli 
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-was tUscoverctl seven months after its loss: 

Jleld, that the conviction was batl. :ts the onus was 
on the prosecution to piove guilty knowledge, and 
the failure of accused to account for Ins possession 
did not relievo the jirosecution of the burden of 
jnovingthat his ])Oisession was <lishonest. 

Petition, under sections iii.j and 4-39 of 
the Criminal Procedure Code, praying the 
High Court to revi.se the judgment of the 
Court of the Sub-Divisional Magistrate of 
Mangalore, in Cr. A. No. (>0 of 1910, presented 
against the coi»viction and sentence of the 
Court of the ‘2\u] Class Magistrate of Bantwal, 
ill C. C. No. 2U) of 1910, 


F3.CtSf—The accused was charged with, 
and convicted of, an offence under section 4ll, 
or sect ion 380, Indian Penal Code, and sen¬ 
tenced to iinpri.soninent for tiirce weeks and 
to pay a tine of Us, lo, in default to one 
week’s further rigorous impri.sonnient. 

The facts of tlie case are snlliciently clear 
from the following judgment of the lower 
appellate Court. 


Tliis is an appeal preferred by one Dakshu- 
inana Sliaiihhaga, a Konkaiii Urahinin of 
Uuntwal. against his eonvietion and sen¬ 
tence by the Sub-Magistrate of the place 
undvr section 111 or 380 of tlie Indian 
Penal Code, 


*2. Tlie appeal was after .some preliminary 
arguments in comiectioii with hail and the 
transfer of a connected case from tlie tile of 
tlie Sul)-M:igi.stiiite of Ihintwal tirst heaial 
by mu on the 22n(I of Noveunher last, and 
1 took some lurtlu'i’ (‘vidence at Uuntwal on 
tlie 23rd idem. 'I'liu appellant had Iroen in¬ 
volved in twoothei' cases—one on rny tile and 
one tiansferied to mine from the file of the 
Ihintwal Sub Magistrate after liearing tlie 
arguments already referred to and it was 
represented tome on his helialf that the 
trial of tlie two cases would di.sclose fa<*ts 
whicli woulfl materially affect tlie findings 
ill tlie appeal and that a decision in regard 
to the latter miglit he held over pending the 
di.spo.sal of these two eases, 'I'liis was 
assented to by me. Tlie connocted cases have 
since been ilisposed of and I have given au 
opportunity to tlie appellant to further argue 
liis appeal ailjonrning the case twice to .suit 
the convenience of the Prosecuting Inspector 
though the litter has not been able to 
uttf-rul on any of tlie adjour’iied dates. 

3. The tliiee cases, so far as the appellant 


was concerned, were all connected only in 
so far as they had reference to their detec¬ 
tion or supposed detection and the fads were 
as follows:— 

Tliere had been several thefts in Buntwal 
and the Police had information that some 
suspicious properties had been sold by a 
Mopla, K. I)., to the appellant. The Konkani 
Sub-Inspector resolved to make a search of the 
appellant’s house and on the way was told by 
P. W. No. 1 in the present case, also a Konkani 
and by far the most respectable man iu Bunt- 
wal,that seven months previously lie had lost a 
copper KoJapaua and that a search might be 
made for it in the appellant’s house. The 
appellant admitted tlie receipt of the articles 
from the K. D. and produced them. The Sub- 
Inspector also brought out from the house 
at the same time a Kodapnna .secreted among 
odds and ends in an inner I’oom, and an old 
c:iuldron about which also he had some 
suspicion, he having heard that some one 
else had lost a cauldron. lie did not formally 
seize tliese articles then and there but wanted 
to make sure that they were stolen before he 
seized them. The Kodnpana and the cauldron 
he subsequently got respectively identified by 
a servant of P. W. No. I, tlie latter not being 
quite sure of the matter, ami by a small boy, 
llie .son of a man who had lost a cauldron, 
and all were taken po.ssession of and a seizure 
li.st prepared. Later on, tlie articles received 
by the appellant from the K. D. w'ere claimed 
by a man of the neighhonring village and 
complaints were recorded from the three 
claimants and the appellant was charged. In 
the erase of the K. D.’s articles (a kindi and 
iiruli) and tlie copper cauldron, I have had to 
discliarge the accused because tlie claiiiiant.s 
were unable to identify their articles when 
ini.xed up witli others of the same sort, and 
1 should also mention here tliat they had no 
noticeable defects or marks by which they 
could be easily picked out. An owner and 
especially the women of the house, in my 
opinion, should liavc been able to identify 
tliem without such remarks. This was not 
done in the two cases though in the case of 
the K. D’s articles his wife and mother-in-law 
picked them up in no time; hence the dis- 
cliargo of the accused. 

4. The main argument adduced for treat¬ 
ing the preseni ense on a par with the other 
two casc.s was au alleged discrepancy in 
coniicclioii with thctfeuroh made. It wuiJ in 
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evidence that the articles were first seized 
at about 9 a. m. while the seizure list gave 
the time as about 11 A, m. This discrepancy 
was straightforwardly andnaturallyexplained 
by the Sub-Inspector in the lower Court and 
the reason for it as explained by him is given 
by me in the para above. I do not, therefore, 
think that any capital can be made out of it. 
Nor do T think that the cases in other res¬ 
pects were similar. Both P. W. No. 1 and the 
Sub-Inspector swore that the one told the 
other of the loss of his Kodapana and the 
advisability of making a search for it in the 
appellant’s house long before the search was 
commenced. The degree of suspicion in 
regard to the Kodapana was, therefore, con¬ 
siderably higher than that in respect of tlie 
other articles, i. e., the Kodapana was practi¬ 
cally seized on a complaint from a respectable 
man, while the other articles were seized on 
guess. T, therefore, should hold that the 
three cases stand on altogether different 
footings and that each case should stand or 
fall on its own merits. 

5. Turning to the present case, the prose¬ 
cution evidence was that P. AV. No. 1, a rich 
gentleman, had several Kodapana in hi.s house, 
that of these one had fallen into tlie well and 
damaged about the neck a year previously, 
that about the end of February 1909, the 
latter ves.sel which had been kept in the 
stables was lo.st and that as the loss was not 
worth noticing ]\ No. 1 did not complain. 
Both P. AY. No. 1 and an old maid servant (the 
latter examined at night) could only say tliat 
the vessel looked like theirs and they would not 
give any definite statement that it was theirs. 
If the case had been fabricated, both could, of 
course, have asserted that itwastheiis. A 
male servant employed in the stables who had 
been using it before the theft, liow'ever. swore 
that it was his master’s. This was the pro¬ 
secution evidence. Two witnesses, a brother 
and a nephew, were examined on behalf 
of the appellant, one to prove ill-feeling bet¬ 
ween P. AV. No, 1 and the appellant in con¬ 
nection with a certain lease and with the 
starting of a Konkan school at Buntwal out 
of temple funds in honour of the late Mr. 
Subraya Poi of Mangalore, and the other to 
prove that the Kodapana had been in the 
appellant’s family for at least four years 
The brother spoke t) the existence of the 
ill-feeling and of the appellant’s opposition to 
thu starting of Uio school, hut his evidcuco 


was uncorroborated and as regards the school 
the utmost that was proved was that the 
appellant was in a hopeless minority. It 
is also incredible that P. AV. No, 1, a Konkani, 
would try to send a co-casteman of his to jail 
for such a trivial reason when on account of 
his position he had the means of w'orrying 
his life out of him without bringing disgrace 
to his caste. As regards the boy, i. e., the 
nephew, he had hopelessly blundered in the 
matter of the identification marks on the 
Kodapana and the origin of some of them and 
his evidence was, therefore, very properly dis¬ 
believed by the lower Court. 

6. AVhen the matter came up to me in 
appeal, I thought that the only witne.ss who 
unhesitatingly identified the vessel having 
been a mere male servant, the identification 
was not quite suflicient and to remov'e all 
doubts, I examined the wife and the aunt of 

P. AA''. No. 1, two very respectable ladies who, 
I thought, wouhl be the best aidhorities in 
matters of domestic utensils. Standing before 
their family slirine and saying that they did 
so to remove niy donbt.«, they swore that tlie 
ves.sel was theirs and that it had been stolen 
from them in February last. I have, there¬ 
fore, not the ghost of a doubt that they spoke 
the truth and that the ve.ssel is theirs. I 
should add here that a Court witness was 
examined by me at the instance of the appel- 
lant to prove enmity between him and P. AV. 
No. 1 and the witness denied it. 


7. The only point now for consideration is 
whether even granting that the prosecution 
story is true, the appellant could be convicted 
of theft or of receiving stolen property seven 
months after the theft without positive evi¬ 
dence of his complicity in the same. It is 
admitted that if the stolen property was 
found with him soon after the theft, the 
burden of proof would be on him to prove 
that he did not steal it or receive it knowing 
it to be stolen. It is argued that under 

T. Ihirkt’il), 

(li); J'Jmpcnn 
burden could 
on him in the present case, there having heen 
an interval of seven months between tiie date 
ot the theft and flie discovery of tlie property 
and that as the prosecution had nut piovetl 

(1) 0 A. 224. 

(2) 11 C. 160. 

(3) 2<J A. Ulj 4 A. L. J. IS-, A. W. N. (ICOG) 3US- l 

Cr. L. J. 403. ^ 


Queen-Empress v. 
V. (^neen-Empress 
a a (y), no such 


Ilia Sheikh 
v. Khu^-Ji- 
be thrown 
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that lie either committed the theft or received 
the property knowing: it to be stolen, he is 
entitled to an acquittal. The articles con¬ 
cerned in the cases referred to in the 
Indian Law Reports were such as could he 
passed from hand to hand and it was ruled 
by the Calcutta Hiph Court that the question 
of what wa^ or was not recent possession 
had to he considered with reference to the 
nature of the articles stolen. Gold coins, 
ordinaiy small vessels used hy house¬ 
holders in big* towns with a large popu¬ 
lation, itc., would stand on quite a different 
footing from a big copper vessel or even a 
smaller one used by an individual in a small 
place and found later on in the same small 
place in the hands of a neighbour. I there¬ 
fore, do not think that the rulings apply to 
tlie present ease at all. Tlio vessel in the 
present case except for a bump at the neck is 
in tliorotigh repair and I cannot .see any reason 
why the appellant shouhl have secreted it 
with odds and ends in a liind room—a fact 
proved hy the pi'o.scciition and admilted by 
tlie defence. 

8. 1 consid<*r in theal ovc circumstances that 
the appellant was quite correctly coiivicted 
and will int iiderfere witlj tlie lower Court’s 
judgment in his case. The appeal is dis¬ 
missed and I direct tl.at tlie unexecuted por¬ 
tion of the sentence passed on the appellant 
be carried out. 

^Ir. A”, littuvifhn Slioinl, for the Petitioner. 

'riie Vuhliv /^Yov for t lie Crown. 

Order.—1 am entirely unable to accept 
the first content ion of Mi*. S'lenai tliat the 
powers eonferre I upon a criminal appellate 
Court hy seotjon Criminal Procedure 

Code, aie analogous to those conferred on a 
Civil appellate Court hy section 5(38, Civil 
Procediire (^nle. of 1882. A Civil Coui't, 
even of flie first insfauce, has (irdinarily no 
jarisdicl ion to fake evidence of its own mo¬ 
tion: it has fo <leci<le the action on the evi¬ 
dence a<hluceil hy the pirti<?s. Rut a Crimi¬ 
nal Coui*t, ucc<irdiug to flic* Criminal Proce¬ 
dure Code, stands on a different footing. 
Section M) of tlie (h-imi:;al Procedure Code 
gives porter to the Magistrate* at any stage 
<.f tlie (‘iiqiiiry or trial to examine any wit¬ 
ness he may fimi it to lie nece.ssary to come 
to a pioper conclusion in the matter under 

emiuiry <*r trial. 

Section 428, (’i iminal Procedure Code, 

uhjo in general tcims gives iJowtr to the 


appellate Criminal Tribunal fo take additional 
evidence but before taking such evidence the 
Court must record the reasons for so doing. 

No doubt, such a power cannot be arbi¬ 
trarily exercised, but if it is exercised in a 
proper case according to the provisions of 
section 428, it could be perfectly justified. 

But 1 agree with i»[r. Shenai that there is 
not sufficient evidence of dishonest know¬ 
ledge in the case. The article found in the 
accused’s house is one copper vessel ordi¬ 
narily used for drawing water and it was 
not found until seven months after the 
loss of the article by its owner. That, in 
my opinion, cannot be said to be recent pos¬ 
session so as to relieve the prosecution of 
the duty of proving guilty knowledge. 
That onus has not been discharged and the 
fact that the accused’s attempt to account 
for possession of the ai'ticle failed cannot 
have the effect of disentitling the accused to 
contend that the pro.secution has failed to 
prove that his posse.ssion of the property was 
di.shonest. 

Tlie conviction and sentence will, on this 
ground, be set aside. The accused has under¬ 
gone the term of imprisonment. 

If he lias paid the fine, it will be refunded. 

Order sel aside. 


MADRAS HIGH COURT. 
Criminal Appeal No. 337 ok 1910. 

September 13, 1910, 

Presruf: —Mr. .Justice Abdiir Rahim. 
The public PROSECUTOR— Appellant 


tersHS 

T. R. KALIA PERUMAL NAIDU— 

AccesEi). , r.P , 

^f<ld>■as Ih'slricl Miiniripoh'tics Act (Mad. Act, l\ of 

.vs. 180 ( 1 ) of n'alU 

the jmrpoM' ofcrcrtiuil honfic-Coustmctiou commenc- 

d before receipt of Iiccnre—Ojfcurc. 

Tlie wor;! •buildiuK in clsiuse o of section 180 of fcho 
iliidras District Muiiicipniitiea Act includes ‘mere 
v jilKs’ built for the purpose of erecliiig u house, mid 
ho constniction of such walls without the liconso of 
he Municipality reiider.s the person constructing 
hem liiiblo to the penalty prescribed in section 263, 
ven though the house, to support >vhich tho walls 
vere dcsiguoil, had not been built. 

Appeal, under section 417of the Code of the 
b iniinnl Procedure, against the judgment of 
Lcquitlal pas.sed on tlie accused in C.C, No. 
>.47 of 1910 by the Bench Magistrates of 
:Cu[ubakouam. 
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The Puhltc Frosecutoi'j iov the Crown. 

Mr. E. It. Osbonie and Mr. C. B. Subramama 
Iyer, for the Accused. 

Judirment. — In this case the question 
)elates to the proper interpretation of sec¬ 
tions 180 and 263 of the District Municipali¬ 
ties Act. The Bench Magi.strates of Kumba- 
konam have acquitted one T.R. KaliaPerumal 
Naidu of a charge laid against him with re¬ 
ference to his having constructed certain walls 
without haivng obtained the license or per¬ 
mission of the Municipality. There can be 
no doubt that he built the walls for the pur¬ 
pose of erecting a house. He had made an 
application under section 180 for the neces¬ 
sary license with respect to the house which 
ho wanted to build, but before the receipt 
of the license he went on laying the founda¬ 
tions and raised a wall, at least one foot 
high without the permission of the Munici¬ 
pality and the prosecution is with reference to 
that act of his. 

By section 3 of the Act, building is defined 
as including a wall. Clause (1) of section 180 
says:—‘Every person intending to construct, 
re-construct or extend a wall or a building 
(other than a mere wall) shall, six weeks be¬ 
fore beginning to construct, re-construct or ex¬ 
tend it, make an application in writing to the 
Municipal Council for a license to do so.” 
Clause (2) requires that certain particular’s 
should be furnished with the application and 
in the case of building, a plan or statement 
showing the levels at which it is intended to 
lay the foundation. Clause 4 gives power to 
the Municipality to Older alterations as to the 
character of the proposed construction and 
clause 5 lays down that on receipt of the 
license or after expiry of six weeks the ap¬ 
plicant may proceed with the construction in 
accordance w’ith the plan and statement. I 
take it that section 180 prohibits the raising 
of any construction in the nature of building 
etc., except in accordance with the provisions 
of that section. Then section 263 lays down 
that if license or permission is recpiired under 
the Act for tlie doing of any act in respect 
of any property and that act is done witliout 
such license or permission the poison so do¬ 
ing it shall be liable to certain penalties. 
It is contended by I^lr. Osborne who appear¬ 
ed in support of the order of the ^lagistrates 
that clause (1) of section 180 does not re- 
C[uire any application to be made with respect 
to a mere’ wall and, therefore, the word 


‘building’ iu clause 5 of that section cannot 
be held to include mere walls’ so long as the 
house, which the walls were designed to sup¬ 
port, has not been built. But I am unable 
to accept this contention. The phrase‘mere’ 
walls in clause (1) does not and could not 
havebeen intended, in my opinion, to apply to 
walls which are intended to support a house. 
The w'hole scheme of the Act shows that the 
construction of a house or of any portion of 
it is not to go on without the permission or 
license of the Municipality having been pre¬ 
viously obtained. One of the important act.s 
of supervision which the Municipality has 
to exercise relates to the foundation of the 
building .and if the walls were to be con¬ 
structed without its permission it .seems to 
me that there w'ouUl be much difUculty and 
inconvenience in the \vay i*f the Municipality 
discharging its duties. Tlie oi'der of the 
^Magistrates acquitting the accused is, there¬ 
fore, wrong and I convict him under sec¬ 
tion 263 of the Act read with section 180. 
In the circumstances of the case a fine of 
Rs. {b) five will be suHic'ont and I sentence 
him accordingly. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Fiust Civil Appkal kkom 0.<dku No. 25 

or 1910. 

August 1, 1910. 

Present :—Sir George Knox, Kt., Judge, and 

ilr. Justice GritliUj 

Musanimat HAJARA BIIU and OTURUS — 
Defendants—Appellants 

vers'is 

Lala LAL CH.ANO—PiAiNriFF— 

Respondent 

Partition — Rrt'enne-fros land — R'^vonne and Civil 
Con rt — riifd ict io n. 

A suit for the partition of a rorenno-frvo plot 
and for tho union of tlio same into a separate 
iii flial can bo oiitcrtaiiieil on!\' l>s' a llevenuo Court. 

Ijrail V. Kanh ii. 1(J A. .j, 

Aid'd Karim v. Riaiznn, A. \V. (1D)S) 197, di-s- 

tinjfiiislied. 

First appeal from an order of the District 
Judge of Benares,dated tlie21tli of Janiiaty, 
1910. 

^Ir. MkJl imiiiad Ishaq (with hiiuMr. (io\nl 
Prasli'id). for the Appellants.’ 

Dr. Siitish Ch'iuilra Baii^^rji (with liim .\rr. 
Kaliii'li Bras'iil), iov i\ic Resp judent. 
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lldg'mcn'ta—This appeal arises out 
of a suit brouirhfcby Lala Lai Chand—in this 
Court respondent. He asks that portions of 
certain revenue—free plots may be parti¬ 
tioned and separated and that he be 
put in proprietary possession of the plots 
so partitioned and separated. The suit was 
filed before the Mansif of Benares. He 
held that a suit of this nature was not 
maintainable in the Civil Court. He, there¬ 
fore, dismissed the suit. In appeal the 
learned Jiulge without jjiving any reason 
holds that as the land in suit is of the nature 
of hatdaf mntfarhi, the suit for their parti- 
tion was cognizable by a Civil Court. He 
accordingly remanded the suit for restora¬ 
tion to its original number and decision ac¬ 
cording to law. In appenl before u.s the 
question is again raised whetlier the Civil 
Court had jurisdiction to try a suit of this 

nature. We were referred tj the case of TJniil 
V. Knnhai (1). 

In that case it was held by a learned Judge 
f>F this Court that a .suit for partition of .a 
plot of land (>f this Iciud could lie determin- 
cmI only by the Revenue Courts. 'J’his deci¬ 
sion was und.-r Art XIX of 1S7;J. We wore 
also refeii-ed to tlie case of AiJul Kan'm 
V. lianizrm (’J). The subject-matter of tlnit 
case was, however, a portion of land. 

Looking into tlie definition of vtahal 
given in L^cal Act Xo. ill of 1901, 
that it means not only any local area held 
under a separate engagement for payment of 
land revenue but also any rovemie-froo area 
for winch a separate record-of-riglits has been 
framed, we see no reason why a case of tliis 
nature should not l>e decided hy tlie Revenue 
(’jurt and it is far preferable and more con¬ 
venient that those Courts sliouhl take cogni¬ 
zance. We hoM that tlio provisions of sec¬ 
tion (k) do refer to a case f»f tliis kind 
and that a suit fur partition of revenue-free 
plots and for tlie union of tlie same into a 
separate mah'il is contemplateil hy tliat sec¬ 
tion. N^o Court other than a Revenue Court 
can entertain a suit of tliis kiml. We allow 
the appeal, set aside tlie decree of the C’ourt 
below, and restore tliat of the Court of first 
instance with cost.s in all Courts. 

tfJhnn.uI. 

(1) P) .V. 

i‘^) .A. W. X. Cfnis) 107. 


MADRAS HIGH COURT. 

Second CrviL Appeal No. 1528 op 1908. 

September 13, 1910. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Aiyling. 

SRI RAJAH VEXEATAKUMARA 
MAHIPATI SURYA ROW BAHADUR 

GARU— Appellant 

versus 

RAOW SEETHARAMAYYA— 

Respondent. 

2[(idras Irn'(jafion Cess A'-t (^tad. VII o/1865),— 
lAtndlord and ten.tnt —irater-cew— Water-cess levied hy 
Government from zemindar for irrigation of tenant's 
land — Contribution—Right of landlord to recover from 
tenant—Sanction of Collector—Madras Rent Recovery 
Act (Mad. VIII of 18G5). «. 11. 

Where the Government collects from the zamindar 
wutcr-co.ss for irrigation of tho tenant’s jiroyafi 
lands, situate within tho zemindari, with tho nid of 
Government water, the zemindar i? ontitled to recover 
the ninount tlius paid from tho tenant. 

Sucli riglit is not subject to tho provisions of 
section 11 of the Madras Rent Recovery Act, 1865, 
and does not re<|uiro the previous sanction of tho 
Collector. 

The Rajah of Venhitagiri v. Vudatha Suhhat'nyadn, 
80 A[. 277; 17 M. L. J. 1 15, referred to. 

Second appeal and the memorandum of 
objections put in by the respondent against 
the decree of tlie Submdinato Judge’s Court 
of Coconada, in Appeal Suit Xo. 197 of 1997, 
presented against tho decree of the Court of 
the District Munsif of Coconada, in Original 
Suit Xo. 290 of 1906. 

Mr. T. R. Venkatarama, for the Appellant. 

Mr. 0. Naraianamurtiy for the Respondent. 

Judgment.— The only question argu¬ 
ed before us i*elatesto the right of the plam- 

tiif-appellant (tlie Raja of Pittapur) to re¬ 
cover from the defendant the water-cess 
collected from him (phiiiitilf) by Government 
on account of the irrigation of the defendant's 
'"Jiiroynti lands” situate within the plaintiff's 
zvmiud iri with the nid of Government 
water. The decision of the Di.strict Munsif 
in tlie connected suit (Original Suit Xo. 352 
of 1900) that the .said lands are mamnl wet, 
and not liable to water-cess has since been 
reversed on appeal: .and it is now admitted 
that the lands are not mamnl wet and are 
liable for the water-cess charged on them. 

Such being the case, it is dilFicuU to see 
why the phiintiff should not he allowed to 
recover the wator-cess which he admittedly 
p:iid. Ho was hound to p.iy it u»der the 
Madi'Jis Irrigation Cess Act (Yll of I860) 
but he paid it solely for the benefit of the 
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defendant inasniacli as the plaintiff dos? 
not claim any enhancement of rent. The 
case is precisely similar to that dealt with 
in the Bajah of Venkatagin v. Vudutha Sufe- 
b:xraya<ht (1), except that the defendant is a 
jeerayati tenant and not an inamdar. It is 
on this ground that the Snbordinate Judge 
has distinguished it and has held the plain¬ 
tiff’s right to recover to be subject to the 
provisions of section 11 of Act VlII of 1865 
(the Rent Recovery Act) regarding the sanction 
of the Collector. The latter section has 
no application to the present case, which 
is not a suit involving any dispute as to rate 
of rent. 

The respondent’.s Vakil, in fact, admits that 
the case is undistinguishable on this ground 
and merely argues that the liability to vvater- 
cess only dates from the localisation of the 
'ifi'imul wet area, which he considered to have 
been affected by Original Suit No. 852 of 
1£00. This plea appears to us untenable. 
No localisation was eff'icted by the judgment 
in the suit in question, which merely decdares 
that the suit land.s were not among those al¬ 
ready localised as mamnl wet. 

Issue No. 2 must, tlierefore, be decided in 
favour of the appellant, and the decree of 
the Subordinate Judge set aside in so far as 
it rejects the appellant’s claim for recovery 
of water-cess. 

The suit is, therefore, remanded to the lower 
Court for disposal according to law. Costs will 
abide the ultimate result. 

The respondent’s memorandum of objection 
is not pres.sed and is dismissed with costs. 

Cause remauded. 

(1) .30 Jf. 277; 17 M. L. J. U). 

ALLAHABAD HIGH COURT. 
Skcono Civil Appe.\l No. 120 or 1910. 

August 10, 1910. 

Present: —]\[r. Justice t.hamier. 

R M B A K H S H — D R F e o a x r — 

Appellant , 
versus 

RA'M SARUP AND OTHERS—Plaintiff.^ — 

Respondents. 

L'lndlord and tenant — Lease—Plantinfj af tiees hij 
fenant irltlioiit the rn}isent of fnndford—Teves helomj 
to zoinindar— Landlord's riijht to rut Ircrs dnrin'j snhsist- 
enre of tcnanrtj — InjitnrJion. 

Where a tenant jilants tree.s witliont the con¬ 
sent of the landlord, the trees belong to the 
zeininilar, but the zfuaindfir h.as no right to enter 
upon the land and cut the trees during the subsist- 


oaca of tha tenancy. If the landlord enbora upon 
tho land and cuts the trees, the t3nant is entitled 
to an injunction restraining the landlord from inter¬ 
fering with Ills enjoyment of the land so long as the 
tenancy subsists. 

Second appeal from the decision of- the 
Additional Judge of Aligarh, dated the 29fch 
of November, 1909. 

jMr. Parmeshivor Dyal (for ili'. Surendro 
Nath Seti), for the Appellant. 

Mr. Abdul Raoof, for the Resp:)ndent. 

Judgment.— The plaintiffs in this 
case are tenants of a plot of land, the pro¬ 
perty of the defendant. The plaintiffs many 
years ago planted some trees on the land. The 
defendant, .shortly beforet his suit was institut¬ 
ed, entered upon the land and cut down one 
babul tree. It seems to be recognised that 
this is a test case and that the defendant 
claims to be entitled to enter upon the land 
and cut down .several other tree.s planted by 
the plaintiffs.upon the land. The defendant 
relies upon a decision of this Court iu 
P. A. No. 19 of 1907. But that case has 

no bearing whatever upon the present 
case. In that case the plaintiff bad 
planted trees on land beloiiglug to the de¬ 
fendant, a zemindar. But in that case there 
was no question of a lease. The plaintiff was 
not the tenant of the laud on which trees had 
been planted. In tlie present case tlie plain- 
tiff.s are the tenants of the land. If they 
planted trees with the consent of the defen¬ 
dant, it i.s quite clear that the latter is nob 
entitled to outer upon the land and cut them 
down. But even if they planted the trees with¬ 
out liis consent, it appears to me that he is not 
entitled to enter upon the land and cut down 
the trees. Some other remedy may be open to 
him. But be has no right to disturb the pos- 
so.s.sionof the plaintiff.s in this way. The lower 
appellate Court has given the plaintiffs a 
decree for the value ol tlie tree. But this 
they are not entitled to. The tree belonged 
to the zemindar. They may be entitled to 
damages for the disturbance of their posse.ssion 
by the defendant. But only a nominal sum 
could be allowetl on that account. In my opi¬ 
nion, the decision of the Hrst Court was correct. 
The plaintiff.s arc entitled to an in junction re¬ 
straining the defendant from interfering with 
the plaintiffs* enjoyment ot tlie land so long 
as the tenancy subsists. But tliey are nob 
(Mititleil toa decree for the value of tlie tree 
cub down. 1 set aside the order of the lower 
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appellate Court and restore the decree of the 

first Court. Parties will pay their own costs 
t lirougfhout. 

Appeal allowed. 


MADRAS IlfGH COURT. 

Second Cjvil Api eals Nos. 1010 and 1011 

OP 1907. 

September 20, 1910. 

Pre.'ieuf: —Mr. Justice ^lunro and 
Mr. Justice Sankaran Nair. 

T. K. A. SRINIVASACHARIAR- 

AI’PELDANT 

versus 

T. K. A. RA:MANUJACIIARIAR and 
0 r 1 i K a s—R r: s i ‘O n n i : 'rs. 

InAnlvnirn Arf (U oii'I IJ J’.V. 0. 21). .s*. 40_ 

S'tit lor <irr((ii\i tioit—Insol reurif of ihfriitlont iificr in- 
Hlitiitioii of suit — .U'liufoiiriliilitif of .-oiif. 

Whore phiiiitift' seed fm- a <h‘cl:iration thnt the 
house in dispute ua.s liahle to attachment in execution 
of liis decree a^aitist defendant, and the defomlnnt 
was adjiid'^od an insolvent after the institution of 
the suit: 

Hold, that tlie insolvency of the defendant was no 
bar to the continuance of (he suit and that the 
jirovision.s of section It) and 12 Vic. C. 21) did not 
apply. 

Second appeals iijjainst. the decrees of the 

District Court of Cliiiifrlepiit, in Appeal Suit 
No.s. 85 and 8/ of 190G, presented against 
the decree of t!ie District Munsif of Con- 
jeneram, in Original Suit No. 255 of 1905. 

Facts of tlie case are sufliciently clear 
from the following e.Ytracts from tlie judg¬ 
ment of the District Judge:— 

“This was a suit for a declaration tliat the 
plaint lionse is liable to attachment in satis¬ 
faction of the plaintiff's decree. Tlie District 
^Munsif of Con.jeveratn gave a decree to the 
plaintiiT. Roth the plaintiff and 1st defen¬ 
dant now appeal.” 

“The suit house originally belonged to the 
2nd defendant, tlic-fat her of defendants Nos. 
y, to 7, and tlie brotlier of the 1st defendant. 
In Original Suit No. .'{05 of 1902 on tlie file of 
the Conjeveram iMunsifs Court, one ICana- 
kammal obtained a decree against tlie 2nd 
defendant and lironglil thchons<?to sale, at. 
which Var:ida Stieeiuvase Iyengar purchased 
i( toi' Rs, 800. h’rom liini (lie 1st defendant 
purchased it for Hs. 1,500 under asalo tleed 
(lOxhibit 11). 'j’he plaint iff also ubtainetl a 
decree against ilefendanfs Nos. 2 to 7 in 
Original Suit No. dl.J of 1902, and in e.xeen- 


defendaut put in a claim, which was allowed. 
Hence the present suit.” 

After dealing with the questions of fact, 
the District Judge thus disposed of the point 
of law raised by defendants’ Vakil:— 

Another point lias been raised as to the 
insolvency of the 2nd defendant which occurr¬ 
ed since the institution of the suit. On the 
authorities quoted, I am not satisfied that 
the plaintiff cannot ask for a mere declaration 
to attach the suit honse.” 

The plaintiff preferred a further appeal 
to the High Court on the following, among 
other grounds:— 

1. The 2nd defendant having been de- 
cl.ared an iu.solvent, the lower Courts acted 
illegally in proceeding with the present suit. 

2. The lower Courts erred in failing to 
consider tliat the plaintiff i.s one of the 
.scheduled creditors, and is not entitled to 
proceed with the present suit in respect of 
hi.s scheduled debt. 

3. The provisions of the Indian Insolvency 
Act, 1343, 11 and 12 Victoria, Chapter 21, 
have been overlooked. 

4. The suit should not have been proceeded 
with without joining the Oflicial Assignee as 
party. 

5. The rights of the second defendant hav¬ 
ing became vested in the Official Assignee 
the lower Court ought to have directed the 
Oflicial Assignee, who is really the interested 
party, to be joined as party.” 

Judgrment. 

In Second Appeal No. 1010 ok 1907. 

We think there are materials to justify the 
inference drawn by the Disfrict Judge. Sec¬ 
tion 49 of 11 and 12 Victoria, Chapter 21 is 
no bar to the suit. 

In Second Appeal No. 1011 op 1907. 

The second appeal i.s dismissed with costs. 

A2)peah' dis7msscd. 


MADRAS HIGH COURT. 

First Civil Appsal No. 133 ok 1907. 
September 13, 1910. 

Prescuf: —i)Ir. Justice Miller and Mr. Ju.stice 

Sankaran Nair. 

MIDU.VrilA PERUMAL NAICK— 

Appellant 

I'ersus 

M. PERUMAL NATOK and others— 

itESPONDENTS. 
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that sofn6 properties are ancestral—Burden of proof. 

Where the question was whether certain properties 
of a Hindu were his separate properties, and the 
person alleging? them to be his separate properties 
adoiitted that a part of them were ancestral: 

Held, that the burden of proof lay upon him to show 
that particular properties were acquired without the 
aid of ancestral property. 

Appeal against the decree of the Sub- 
Judge’s Court of Tuticorin, in O. S. No. 11 of 
1905. 

Judgment- —The question is whether 
the property is the separate property of the 
first defendant and the Exhibits A,B, and C 
contain admissions by the 1st defendant that 
a part of this property was ancestral; if that 
is true, the burden of proof is put upon him 
to show that particular properties were ac¬ 
quired without the aid of ancestral property. 
The Sub-Judge dealing with these admissions 
holds that they mu.st have been false state¬ 
ments made by the 1st defendant and that the 
burden of proof is not, therefore, put upon 
him but we are unable to accept the explana¬ 
tions suggested by the Sub-Judge. They are 
improbable and have nothing to support 
them. The explanation of the 1st defendant 
himself that he made the admission under a 
misapprehension of the legal meaning of 
“ self-acquired property” is different and the 
Sub-Judge has not found whether it is true or 
false 

The admissions contained in Exhibits A,B, 
and C are prinia facie evidence of tlie 
existence of the ancestral property and the 
Sab-Judge was wrong in treating them as of 
no value; and we cannot accept his view that 
the burden of proof in spite of tliem remained 
upon the plaintiff. The suit was, therefore, 
wrongly dismissed and we reverse the decree 
and remand the suit for disposal according 
to law. 

Costs w’ill abide the event. 

Appeal allowed. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 653 ok l006. 

August 11, 1910. 

Present: —Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
YENKATASAMl NAICKEN amd anotiiek— 

Appellants 

versus 

RAMANATHAN CHETTYAR and OTUEiis 

—Respondents. 

Mortgnge^ilortijnge decree—Purchaiie of mortgaged 


property by the decree-holder—Sale by mortgagor of part 
of mortgaged property prior to decree—Purchaser not 
impleaded as party to mortgage suit—Right of private 
purchaser to redeem his own share —Transfer of Property 
Act {IV of 1882), s. QO—Right of mortgagee to claim 
interest according to mortgage deed — Interest. 

Where iu the execution of a mortgage decree, the 
mortgagee decree-holder purchased in Court sale 
some of the items of the mortgaged property, and one 
of these items was sold before tho date of the decree 
by the mortgagor to the appellant, who was not 
impleaded as a party in the mortgage suit: 

Held (1) that the sale in Court auction must be 
treated as valid and that the mortgagee must be 
taken to have split up his security and precluded 
himself from objecting to an apportionment. 

(.2) that the appellant was entitled to redeem his 
own share only on payment of the proportionate 
amount w’hich the item sold to him washable to 
contribute ratoably to the debt secured by the mort- 

gage- 

(2) that on tho said amount the mortgagee w'as 
entitled to interest according to tho mortgage-deed 
arul not according to tho decroo. 

LLar.'* Chiinder Sircar v. Znhnr Fatima, IH C. 16^', 
17 I. A. 201 aiul Thena}>2>a Chettgnr v. Marimuthu 
Xadan, 31 fit. 258 ; 18 M. L. J. \ 4 M. L. T. 293, 
followed. 

(innga Das Bliatfar v. Jogendra Nath Mitrn, 5 C. L. 
J. 315; 11 C. W. N. 403, not followed. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 338 of 1902, pre.sented against the decree 
of Ihe Court of the District Munsif of 
Madura, in Original Suit No. 29-1! of 1899. 

Judgment. —Para.samma Naik and 
Venkatammah mortgaged seven items of 
property to one Raraanathan Chetti, who, in 
execution of a mortgage decree obtained by 
him, purchased items Nos. 1, 4, 5 and 7 
him.self. Another item No. 2 was purchased 
by a third party w'ho is not before us. Before 
the date of the mortgage decree, item No. 4 
was sold by the mortgagor to the appellant, 
who was not made a party to the suit 
brought by Ramanathan Chetty and who, 
therefore, cannot be prejudicially affected by 
the proceedings in the suit. 

The question now before us is whether 
the appellant is entitled to redeem his own 
share only on payment of the proportionate 
part of the mortgage part of the mortgage- 
debt only, or whether the mortgagee is 
entitled to insist on payment of the entire 
mortgage amount. It is contended by Mr. 
Sundara Aiyar that, if the sale in execution 
of his decree is not binding on the appellaiit 
so far as item No. 4 isconcernedjie i.s entitled 
to treat the sale so far as the other items 
also are concerned as invalid. Tlia mortgagor 
does not contend tliat the sale is invalid as 
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to items Nos. 1. 5 and 7. Neither the mort¬ 
gagor nor the purchaser impugns the validity 
of the sale of item No. 2. We have been 
referred to no authority in support of the 
contention that in these circumstaiices the 
mortgagee, purchaser, is entitled to treat the 
sale with reference to the otlier items also 
as invalid and we see no reason to treat the 
sale as invalid. Treating the sale then as 
valid, the mortgagee 1ms acquired by purchase 
the interest of tlie mortgagor in some of the 
items and there is no doubt that he must be 
taken to have split up liis security and 
precluded himself from objecting to an 
apportionment. It was then contended tliat 
the appellant must at least pay the 
proportionate share of the share of the 
debt chargeable on the items other than 
tliose which he has purchased. Wlien tlie 
mortgagee has split up his security and 
precluded himself from objecting to an 
apportionment, we are of opinion that he is 
not entitled to insist upon the appellant 
redeeming more than his own share on 
payment of the proportionate amount which 
item No. 4 i.s liable to contribute rateable’’ 
to the <lebt secured by the mortgage. Tlie 
words of section bO of the Transfer of 
I'ropei ty Aci are in favour of tlie view. Wo 
sliall, therefore, a.^k the District Judge to 
return a finding on the question, what is 
tlie proportionate arnonnt wliich tlie plaint 
property item No. 4 in the moitgage 
instrument is liable to contribute rateably 
to tlie debt secured by the mortgage? 
Kurtlier evidence may l)o taken. The finding 
should he siihinitted within six weeks and 
seven days will he allowed for filing 
memoranda of objections. 

In compliance with the above order, the 
District Judge submiflod the following 

FINDINGS. 

I liave been called upon to submit a 
finding as to tlie proportionate amount which 
tl>e plaint prop(*rty item No. ■[■ in the moi tgage 
instrument is liable to contribule i*ateably 
lo the delit secured by the mortgage. 

2 . .\s to what (he debt secured by tlie 
mortgage is, I fliiuk tlie matler is seflled 
by the jailing i-epoi’(ed in Oniiga 7>o.s' 

(1), where 

i( is hehl tliat “when a paify, who lias been 
excluded from a mortgage suit and has tlius 
11(4 lieen afIor<led an opportunity to redeem. 
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subsequently seeks to exercise his right of 
redemption, he is entitled to do so upon tho 
same terms as if he had been made a party 
to the original suit. The party who has been 
improperly excluded from a mortgage suit is 
entitled to claim that he should not be 
placed in a worse position than what he 
would have occupied, if he had been made a 
party to the original suit; if he had been 
so made a partj', he would have been entitled 
to redeem upon payment of the sum 
ascertained by the decree together with 
interest upon such sum at the Court rate 
between the date of the decree and the date 
of actual realisation; in other words his 
liability to pay interest at the contract r.ate 
would have terminated on the date of the 
decree wlien the liability would have passed 
from tlie domain of contract into the domain 
of judgment; from that date his liability 
would liave been determined by the decree 
and interest would have run at the Court rate 
allowed by the decree.” 

3. The debt .secured by the mortgage in 
the present case will, tlierefore, be the 
amount of the decree obtained by the Ist 
respondent (Rxhibit 11) viz., Rs. 678-12-4 
?)/«>• intere.st at the rate allowed in the 
decree. The proportionate amount which 
plaint item No. 4 in the mortgage is liable to 
contribute rateably depends on the ratio 
wliicli the value of item No. 4 covered by the 
mortgage bore at tlie time of execution of 
the mortgage to the total value of the 
morfgjiged property. 

4. A Commissioner was appointed to 
determine tlie.se values. N) objections were 
filed to his report except by the appellants 
in the second appeal, viz., 1st and 2nd defen¬ 
dants. They objected to the Commissioner’s 
valuation of item No. 4. At the time fi.xed 
for hearing tlie appeal, after receipt of the 
Commi.ssionor's report, only the appellants 
in the 2ud appeal, viz., the 1st and 2nd 
defendants, appeared by their Vakil. Tlie 
respondents, including the plaintiff and their 
Vakil, were absent. I agree with the 1st and 
2nd defeiulanl.s’ Vakil tliat the Commissioner s 
valuation of item No. 4 is not correct. It must 
ba remembered that item No. 4 is only l/5th 
of 3',‘ yaZ/sof a lope 10 —14—0 gnUs in extent 
(IV(/e paragraph 30 of the District Muiisif s 
revised judgment on pages 73 and 79 of the 
printed papers). Now Exhibit I under which 
(lie l.st and 2rid defendants acquired title to 
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the 3| guliSy out of which Venkataiinraal had 
a l/5fch share, which the plaiotiff has since 
acqaired, shows that the df giilis are 
situated just to the north of the river, i. e., 
that they are in the southern portion of the 
tope. It follows that the Commissioner in 
valuing VenkatamraaVs share in the tope 
was wrong in determining it on the basis 
of the average value per guli of the entire 
tope, for, as he points out, the northern 
portion of the tope has become very 
valuable recently, as land suitable for 
building sites, whereas the southern portion 
is much less valuable. 

5. The sale-deeds Exhibits IV to VII 
range from the years 1893 to 189o and we 
must take the lowest price in these sale- 
deeds, t. e., Rs. 31-4-0 per manai as the 
basis on which to fix the value of 
Venkatammal’s share in the southern 
portion of the tope. As shown by the 
Commissioner in his report, if a manai is 
worth Rs. 30, a gnii which consists of 10;t 
wnna/^mustbe worth Rs. 320. Venkatammal’s 
share which was l/5th of dj guUs, i. e., j 
giJi, must, therefore, be worth only Rs. 240 
according to this mode of calculation. Defen¬ 
dants Nos. 1 and 2 are prepared to have 
Venkataramal’s share valued in accordance 
with the price paid in Exhibit I, i. e., 
Rs. 2,000 for gnU.-i. This would give the 
value of the f gnli as 2,000/7 or Rs. 285. 
I fix Rs. 285 as the value of item No. 4 at the 
time of execution of the suit mortgage. 

0 . As regard.^ the valuation of the other 
items secured by the mortgage, the 1st and 
2nd defendants accept the Commissioner’s 
valuation.s which are as follows :— 


Item No. I valued at Rs. 338 (Vtue Exhi¬ 
bit A). 

o 70 iVi(hi Exhi- 

” " ” hit III). 

1 563 (IVdetheCom- 
mi?sioner s 
report). 

.5 „ 500 (Viih „ ). 

’’ 6 ,, 150 (Vifle „ ). 

7 „ 500 (Vide ,, ). 

The total of items Nos. 1 to .3 and 5 to 7 thus 
comes up to Rs. 3,119 ; adding the value of 
item No. 4, we get Rs. 3,404 ; the ratio of the 
value of item No. 4 to tlie total value of all tlie 
items secured by the mmtgage is, therefore, 
285/3401 or nearly 1/11, a fraction which 


the appellants in the secend appeal (t. e., 
1st and 2nd defendants) accept. I Bnd, there¬ 
fore, that the figure required by the High 
Court is Rs. 61-11-?' subsequent interest 
at the rate allowed in Exhibit B up to date 
of realization. 

After the return of the above finding, 
the High Court delivered the following 

Judgment.—Under the judgment of 
the Privy Council in Umes Ghunder Sircar 
V. Zahur Fatima (2), the plaintiffs are 
entitled to interest calculated according to 
the mortgage deed and not according to the 
decree. The case of Ganga Das Bhatter v. 
Jogendra Nath Mitra (1), relied upon by the 
District Judge, has been drssented 
Thenappa Ohettiar v. Marimuthn Nadan (.3) 
which follows Umes Ghunder Sircar v. Zahur 
Fatima "NVe must, therefore, ask the 

District Judge to find, on this basis,_ the 
proportionate amount whic.i plaint item 

No. 4 is liable to contribute. 

The finding should be submitted within 
four weeks from the date of this order, 
and seven days will be allowed for filing 
objections. 

In compliance with the above order, the 
District Judge submitted the following 

'FINDING;— 

I have been asked to submit a finding as 
to the proportionate amount which plairit 
item No. 4 is liable to contribute on the basis 

that the plaintiffs are entitled to interest ac¬ 
cording to the mortgage deed and not accord- 


ng to the decree. xt * • t ui 

2. I have found that item No. 4 is liable 

,0 contribute 1/11 of the total debt secured by 
'he mortgage. The debt secured by the 
nortgage at the rate of interest provided in 
t up to the date of plaint was Rs. 678-12-4, 
LS appears from the decree. The amount to 
)e contributed by item No. 4 on the date of 
dainfc was l/H of the above, viz.^ Rs, 61-11-3. 
L’he amount which item No. 4 will have to 
•rntribute on the date it is paid will, therefore. 
>e this sum of Rs. 61-11-3 with compound 
nterest calculated on it at the mortgage rate 
Tom the date of plaint to tlie date of realiza- 
Jon. It makes no difference whether com- 
loiind intere.sb is calculated on Rs. 678-12-4 
'the amount due on the date of plaint) from 
J,e date of plaint up to date of realization 
indthe total divided by 11 or whetlier we 

(2) IS C. Kit; 17 I. .v. ^<>1- _ 

(;i) 31 M- IH M. li. .1. -t M. I*. P. -ft-l. 
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take 1/11 of Rs. 678-12-1, mz., Rs. 61-11-3 
and calculate compound interest on that sum 

from date of plaint to date of realization. 
The result will be the same in either case. 

3. My finding, therefore, is that the 
amount which plaint item No. 4 has to con¬ 
tribute is Rs. 61-11-3 compound interest 
calculated on that sum from date of plaint to 
date of realization. 

4. The respondents contended that the 
interest in the mortgage bond was penal and 
unconscionable. Tiie appellant’s pleader lias 
put in a statement now, marked as Exhibit H, 
which shows that the amount to be con¬ 
tributed by plaint item No. 4 with interest 
up to this date is Rs. 802-9-0 whereas it was 
only Rs. Cl-11-3 on t!io date of the plaint 
(the Otii May 1899). The interest claimed, 
tlierefore, seems lo be in excess of what would 
appear to me to be reasonable compensation 
under section 74 of the Indian Contract Act, 
but it is not open to me to go into tliis ques¬ 
tion. I merely note the fact that the question 
was raised before me. 

After the return of the above finding the 
High Court delivered the following. 

Judifment. —Accepting the finding, we 
modify the decree of the District Judge by 
directing tliat defendants Nos. 1 and 2 do 
pay to the plaintilT within six montlis from 
this date Rs. 61-11-3 and omponnd in¬ 
terest thereon at 15 per cent, per annum 
with annual rests from the 6th May 1899 
to tills date and that the aggregate amount 
thus due do hear interest at 6 percent, per 
annum till payment. Tlie partie.s will pay and 
receive proportionate costs tiiroughout. 

Decree 'modified. 


MADRAS HIGH COURT. 

SfvCuND Olvit/ Apckai.s Nos. 1150 to 1182 

OF 1908. 

August 16, 1910. 

Treseul'. —^Ir. Justice Mnnro and 
Mr. Justice Sankaran Nair, 
SUrPAN SKRVAI and oriiiiti.s— 

ApI’EI f.AM.S 

versus 

DORASINGAM, m'now Zemindar of 
SIVAGANGA. TMimuoii tiif MANAGER 
OF'iHK COURT OF WARDS— 

Rksi-ondfnt. 

f.itinUcrd (iiitl trniint—Cftoiii ftn’ v:ii’ain rent—Ah. 
n-iirv of i-uiitrnt't foy rent—Mfnirns Uent Jirrovery --If/ 
Art 17// nj IBCiV, s. II (2). 
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In the nb3onca of a contract for rent, express or 
implied, a landlord is entitled to demand varam from 
hi3 tenant. To such a case clause 2 of section 11 
ot the Madras Rent Recovery Act has no appli¬ 
cation. ' ^ 

Se^nd appeals against the decrees of the 
District Court of Madura, in A. S. No 72 of 
1907, and other connected cases, presented 
respectively against the decisions of the Head 
Assistant Collector of Ramnad, in Summary 
Suits Nos. 340 (to , of 1906. 

Jlldg’mCn'ta—In the absence of a con¬ 
tract for rent, express or implied, the plain¬ 
tiff i.s entitled to demand varam, clause H 
of section 11 of the Madras Rent Re¬ 
covery Act, VIII of 1865, having no appll- 
cation in these cases. No express contract 
is setup, and we think that the District 
Judge is right in finding that there was no 
implied contract. The rates of Rs. 20 and 
Rs. 25 were found paid in Fusil 1306 and as 
early as Fusil 1310 we find the plaintiff 
claiming varam as an alternative. There is 
also no evidence of payments for any period, 
prior to Fusil 1306, from which an implied 
contract could be found. 

Tlie second appeals are dismissed with 
costs. 

Appeals dismissed. 


^[ADRAS HIGH COURT. 

Second Civil Appeal No. 822 ok 1909. 

September 19, 1910. 

Pre-wi/: —Mr. Justice Miinro and 
Mr. Justice Sankaran Nair. 

RAMANATHAN CHMri’Y'AR anootheih — 

Appellants 

I’crsus 

KARUPPAYJ3E and others— 

Respondents. 

Civil Procedure Code (Act XIP of 1832), ss. 98, 157— 
Ifearimj ryj suit after settlement of issues—Absence of 
/'nrties and pleaders—Proredure—Dccrccimj plaintifT^ 
suit u'ithouf recording reasons—Dismissal of suit. 

Where, at the hearingofu suit aflerthe sotticinont of 
issues, hotli parties and their pleaders aro absont, tho 
suit .should not bo di.suiis.scd but the Court, dealing 
witli tho claim, should pass au order under section 08, 
Civil Proee<luro Code (Act XIV of 18S2), and then re¬ 
cord reason.s for any decision it Jirrives at on tlio 
materials before it. 

Second appeal against the decree of the 
Di.sti*ict Court of Madura, in Appeal Suit 
No. 691 of 1907, presented against the 
decree of theDistrict JIunsif of Tirumangalam, 
in Original Suit No. 432 of 1905. 
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F3.CtSi—At tbe first hearing of the 
suit, after the settlement of issues the Munsif 
passed the following order:— 

‘^Parties and Vakils absent, I decide all 
the issues for plaintiff. Judgment for plaintiffs 
as prayed with costs.” 

On appeal, the District Judge passed the 
following judgment;— 

“Both parties being absent, the District 
Munsif ought to have dismissed the suit 
under sections 08 and 157, Civil Procedure 
Code. The suit is dismissed. Each party 
will bear its own costs in both Courts.” 
Plaintiff appealed to the High Court. 

«iUdgrment^a—The District Judge is 
in error in thinking that under sections 98 
and 157 of the Civil Procedure Code, the 
District Munsif ought to have dismissed 
the suit. What section 98 lays down is 
that in circumstances like the present, the 
suit shall be dismissed unle.ss Ihe Judge, 
for reasons to be recorded, otherwise directs. 
The District Munsif passed no order under 
section 98 but decreed the plaintiff’s .suit 
without recording any reasons. We, therefore, 
set aside the decrees of the Courts below and 
remand the suit to the District ^lunsif for 
disposal according to law. Costs will abide 
and follow the result. 

Cause remandi'd. 


MADRAS HIGH COURT. 

SKCONoCrviTj Appeal No, 3d7 of 1909. 

September 20, 1910. 

Tresenh. —Mr. Justice Abdur Raliim and 
Mr. Justice Krishnasw’ami Aiyar. 

HIRA RODHIANT and others— 

Appellants 

'VeVS^iS 

SOKHYONO PATTOJOSHJI— 

Respondent. 

Civil Procpfhive Code (Act XIV o/lH82h s. .574— Jiidtj. 
Vicnf of Appellate Court —llVirtf should it contaiu. 

Tlio jr.ilgmcnt of a Court of first appoiil slioiild 
contain the points for determination, the reasons for 
the Judge’s conclusions and it should also set forth the 
nature of the case and the grounds urged hefore the 
Judge in appeal. 

Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 255 of 1908, presented against the decree 
of the District Munsif of Aska, in Original 
Suit No. ‘119 of 1907. 


SADAYA PILLAY V. AUURTHACHARI. 

Fs.C'tS appear from the following 
judgment of the lower appellate Court:— 

1. The lower Court disbelieves the oral 
and documentary evidence of the appellants 
(defendants) as to the alleged partition. 

2. One of the appellants’ grounds of appeal 
in his appeal memo is that plaintiff, who 
alleged dispossession, was bound to prove that 
be held posse.ssion within 12 years of tho 
suit. This is not argued in appeal. 

3. Upon a review of the oral and docu¬ 
mentary evidence on bothsides, I agree witli 
the lower Court’s findings and dismiss the 
appeal with costs.” 

J Udgrmen't. —We must set aside the 
judgment of the District Judge on the ground 
that it is not in compliance with the law as 
enunciated in section 574 of the Code of Civil 
Procedure of 1882. Tlie Judge does not state 
the points for determination nor the reasons 
for his conclusion, as required by the legis¬ 
lature, and it is net possible for us oq reading 
the judgment of the appellate Court to as¬ 
certain the nature of the case or the grounds 
urged before him in appeal. Tlie appeal 
must be re-heard and dispo.sed of in accord¬ 
ance with law. 

Costs will abide the result. 

Cause remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 49 of 1909. 

September 8, 1910. 

Presenf: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
SADAYA PILDAY —Appellant 

V€ /*^*W4>* 

AMURTHACHAHI and another— 

Respondents. 

Civil Piycedurc Code (Art XIV of 1882). .s*-. 278,281, 
283— C/rti’Mi pvoreeditKjs, order iu—Suif hij aijyriercd 
party instituted njter a year—Judgment-dehtor not a. 
party iu claim proceedings—-Limitation—Limitation Art 
{Xl'of 1877), Sch.II,arl. II. 

Whore tho judgment clohtor was not a party to claim 
proceedings, tho party aggrieved hy the order therein 
can institute a suit to estahiish his riglit after the 
expiry of a year from tlio date of the order and the 
suit will not he barred under article 11 of Sclicdnlc U 
of the Limitation Act. 

Aedar Xafh Cliiifferjrr v. Palchal Das Chaf/erjee, 15 
t'.G74, Morshia Biraya v. EtahiBur Khau,‘\ C. L. J. 
381; Sardhari Lai v. Amldka Pershad, 15 C. 521 at 1 ). 
525; 15 I. A. 123, referred to. 

Koyyunuu Chlllcmma v. Dansy (Una ra m ma, i:i> M 
225; 10 W. L. J. 130, and Moideen Kufliv. Kunhi Kufi, 
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All, 25 M. 72 ; 12 M. L. J, 411, referred to and ex¬ 
plained. 

Pen'ngtinjiirou v. P>TrnmesH’'ii'cm Xamhndrij, 4 M. ll- 
C. R. 472. dibtin^Miii-lied. 

Second appeal against tlie decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 200 of 1907, presented against the dec¬ 
ree of the Court of tlie District Munsif of 
Ariyalur, in Original Suit No. 220 of 190o. 

Mr, Shfuhcgin hjp}\ for the Appellant. 

Judgment.—! 'he plaintilf had pre¬ 
ferred a claim under section 278 of the Civil 
Procedure Code and his claim was disallowed 
under section 281 of the Civil Procedure 
Code. Within a year of the order disrdlow- 
ing tlie present plaintiff’s chiim, the judg¬ 
ment debt was satisfied otherwise than by the 
sale of the attached pioperty. The present 
suit is now brought to establish the plaintiff’s 
light to the properties as usufructuary mort¬ 
gagee and for recovery of pos.ses.sion from the 
defendants. H has been held that the suit 
is barred under article 11 of Scbediile II of 
the Limitation Act. Mr. Sesliagiri Iyer, ap¬ 
pearing for the plaintiff, who is the appellant 
before us. contends that the order under sec¬ 
tion 282 enures in favour of or against the 
decree-liolder or the claimant and not the 
judgment debtor. The judgment-debtor ac¬ 
cording to this contention is not a party witli- 
in the meaning of seel ion 2^2 and this con¬ 
tention would seem to be supported by the 
decisions in Kfihh'r SniJt Chattfrjco, v. lluhJial 
J)a.s Chciilcrjcc (1) and Monhia liarayie v. 
Eldlii BdX Khan (2) \Ni»ere tlte propo.sition is 
laitl downtliat in proceedings under section 278, 
tlie real question foi' decision is not whether 
the title to the property belongs to the judg¬ 
ment-debtor or the claimant but whetlier the 
property should be released from the attach¬ 
ment or not. We may also point out that 
the observations of their liordships of tlie 
Privy Council in Sardlinri fjul v. Auihilcu 
Perghad (2) would indicate that besides the 
claimant, tlie otdy other parly within the 
meaning of section 280 is the judgment- 
creditor. Hut Knyyaua ChiUemma v. Doosy 
(Jnvannnma (4) and Moidecn Kutti v. 
A. Knuhikntti AH (5) proceed upon the view 
that if tlie judgment-debtor bo made a parly 
by the proceedings and tliere has been an ad- 

(1) l.> C. <»74. 

(2) C. L .1. 

(H) l.-> (‘. r,2l at j.. .•i25; 15 I. A. 122. 

(4) 2!» M. 225 ; 10 M. L. .1. 120. 

25 M. 721 5 12 M. L. J. Ul. 
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judication between him and the claimant, the 
suit of the claimant would be barred a.s 
against him if not brought within a year. 
Even supposing that to be the correct 
interpretation of the section of the Code 
in question—and we do not tlfnk that 
the respondent can properly put her 
case any higher—we find that in the present 
ca.se respondent, who was judgment-debtor in 
tlie claim proceeding.s, neither appeared nor 
was tliere any adjudication of the claim as 
between Iier and the present plaintiff. We 
may point out that the decision in Netictom 
Perengoryprom v. T. Pari,meswaren Namti- 
hudrtj (6) proceeds upon the Code of 1857 
where the language employed is different from 
that of the Code of 18 ■>2, We, therefore, 
hold that the view taken by tlie lower ap¬ 
pellate Court on the question of application 
of article 11 of the liiiuitation Act is wrong. 
The decree of the lower appellate Court will 
be set aside and tlie case will be remanded to 
it for dispo.-al on the other issues. Costs will 
abide the result. 

Appe ll (dlox'od. 

((5) 4 M. 11. C. U. 472. 


MADRAS HIGH COURT. 

Second Ctvtr, Appevl No. 015 or 1908. 

September 1, 1910. 

Pi'eipnt: —Mr. Justice Muiiro and 
Mr. Justice Sankaran Nair. 

MAHOMED MEERA LEVVAI MARAIC- 

K.AY.\R AND ANOTHEK—APPELLANTS 

versus 

T. K. RAMALINGAM PILLAY and others 

—Respondents. 

f. tmUnM nn,l tcnnnf —Ijcn'ic—Occnp'in''ij fight, 
pr,‘.<uiniithn of —’ Kti<Ii minis ' ineriiting oj. 

Wlicro ii Collectm* loascJ till the toinplo lamls in a 
village to lomuits ill 1821, niu) thorc was nothing to 
•show how the temple accjuireil the lands, and tho 
(eimnts claimed permanent occiip.ancy rights: 

Ilrltl (1) that the lease to tenants being proved, tlio 
P'*esnMiption was that they eamo into possession 
alter that ilate us assigaees. 

(2) that there was no presuiuption of occupancy 
rights in the t'jiiants’favour and it was for them to 
show that they were t!»e reprcsontatives-in-titlo of 
tenants, who. by length of pjssession, or assertion of 
occupancy rights, may be presumed to have boon 
oecnpaiiey tcmiiits. 

(2) that tho expression 'f,iuli iniraA, occurring in n 
deed of lease, may be taken as indicating the existence 
of occap.incy rights in tenants. 

Second appeal against the decree of the Dis¬ 
trict Court of Taiijore, in AppealSuitNo. 1121 
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of 1906, presented against the decree of the 
Court of the Subordinate Judge of Negapatam, 
in Original Suit No, 6 of 1905. 

Judginen't.—The question for deci¬ 
sion is whether the temple of Sreemanthere 
Pureswara Swami owns both the melwaram 
and hurUvamni in the suit lands which 
form part of the Inam village Mangal in 
the Thirutharapoondy Taujore Dis¬ 

trict, or whether the appellants-defendants 
hold these lands with occupancy rights. 
Both the lower Courts have decided in 
favour of the temple and it is contended 
before us that this conclusion is erroneous, 
as it is based on misconstruction of docu¬ 
ments and erroneous inferences from admitted 
facts 

There is no evidence of tlie terms of 
the grant by the Raja of Tanjore to the 
temple and the Judge rightly holds that 
the Jnam settlement title-deed Exhibit B, 
and the fiiairi Registers, E.xhibits Band C, 
do not lead to any conclusion whether it 
was the land or the assessment wliich formed 
the subject of the grant. 

The Judge is also right in holding that 
on behalf of the temple, the Collector 
leased all the cultivable village land includ¬ 
ing the plaint lands by Exhibit A in 18dl 
to tlie eight tenants named therein, whether 
on their own behalf solely or as represen¬ 
tatives of the other tenants in the village 
also mates no difference. ^Vith one exception 
to be presently noticed, the terms are similar 
to those of the mucliiUkas in other suits 
which have been held by this Court not to 
confer any occupancy right. That one ex¬ 
ception is the u.se of the terms 'Kwh'niiras' 
which is defined in Wilson’s Glossary as 
land held in hereditary right. no 

doubt, involves ownership and the term 
Kudiinivas' by constant usage in that Dis¬ 
trict, according to the Judge, had acquired 
a meaning which indicates a permanent 
tenure. But we find only one signature to 
Exhibit Alias the prefix ''Kudimiras" though 
the Judge state.s two signatures have it, 
while the same person is described in Exhibit 
P., the Thasihlar's letter accompanying Ex¬ 
hibit A, as a Purakiid'imiras and in tlie 
Revenue accounts only two years later 
Ayya Pillai and other lessees are called 
Purakudies (Exhibits J, J5). It is clear, 
therefore, that the lessors, tlie Revenue 
authorities, did not lecoguize them as touauts 


having any occupancy right under Exhibit A. 

It has not been proved when the defen¬ 
dants or their predecessors-in-title obtained 
possession. The lease Exhibit A having 
been proved, the presumption is that they 
came into possession after that date as as¬ 


signees. 

Then it is contended that though Exhibit 
A may not confer any permanent right of 
occupancy, it is not inconsistent with it 
and the defendants’ predecessors-in-title have 
been in possession before Exhibit A. The de¬ 
fendants have not shown who'among the eight 


lessees in Exhibit A is their predecessor-in¬ 
title and the evidence is clear that all of 
them cannot be presumed to have been 
holding on the same permanent tenure. 
Two of them are styled Olavadai Kudimtraa, 
one Kndimiras, two of them simply PuraAjzi- 
uAv, in the previous pymnsh account.s.- The 
evidence in the case also shows that the 
tenants hold on different tenures. They are 
described as Olavalai, KnUniira^, Olavadai^ 
Miras, OlaV'idit Kndiiniras in Exhibit I'\ 
and XII, while in Exhibit F3 they are des¬ 
cribed as nJlnr Purakudies and asalur Pa- 
raktili/s. Knliniiras may betaken to in¬ 
dicate occupancy right and nssal grammim 
Purakudies the absence of it and nlltir Pn- 
rakudi an inalienable occup.anc 5 '^ right, 
while the maaning to ba attached to the 
other terms would depend up m the facts of 
each case, though it may be admitted that, 
generally speaking, Mirasi' indicates owner¬ 
ship. The temple w’as also receiving Topj 
rent and fish rent. A portion of the village 
was at one time Paiinai. It is unnecessary 
to go so far as the Judge and hold that no 
tenant has any occupancy riglit and the 
temple was leasing such portion as it pleased 
by .special contract. It is enough to say 
that though some tenants may have had 
occupancy rights, otlier tenants had not that 
right, and tliere being no presumption in 
tlie defendants’ favour, it is for them to show 
that they are the rcpresentatives-in-title of 
tenants who by lengtli of possession or as¬ 
sertion of occupancy right may be presumed 
to have been occupancy tenants. They 
have not proved it and this second appeal 
must, tliorefore, be dismissed with costs. As 
regards the memo of objections, tlie Judge 
finds that it is not .shown tliat the properties 
are included in ]:lxhibit A or that they are 
litdd by llio defeudauts iu coimeetion with 
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any tenancy which the plaintiff can deter¬ 
mine. His decision is, therefore, right and 
the memo of objections is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Civil Revision Petition No. 331; 

OF 1900. 

August 19, 1910. 

Present : — Mr. Justice Miller. 

A. P. PATCHAPKRUMAL CHETTY— 
— Defendant—Petitioner 


versus 

G. E. SAMPATHU CHETTY— 
Plaintiff—Respondent. 

iftuh’ttA Vrcsidciirii SmtiH C<i>fsc Court Rufe 

OS—y-Vri/f/re/o ij for under the Rule — 

Court olloa ltui jdiiiitilif to jirocred with nuit—Irreijn- 
lay it 1 /— 

wii?re a pliiintiff ^vho l»inl to apply to Court 
under Uule OS of the JIadias I’resitloncy Small Cause 
Court llules for jiermissioti to proceed with the suit, 
failed t(» to apply, but he was nevertheless 
permitted by Court to proceed with the suit ami 
obtained a decree : 

Held, that the High Court would not interfere 
in revision on the mere failure of the plaintilY to apply 
under Kule 08. 

Petition under section 115 of Act V of 
1908 and section 15 of the High Courts Act 
praying the High Court to revise tliu judg¬ 
ment and decree of tlic- Court of Small Causes, 
^Madras in Suit Nos. 15^, 9 J of 1907. 

Judgment. —The plaintiff by Rule 98 

liad to obtain permission to proceed with 
the suit. AVhether lie applied for permis¬ 
sion or not does not appear but he was per¬ 
mitted to proceed and tliere is no ground 
for interfereiiee on that score. Having been, 
whether on application or not, permitted 
to proceed, the plaintilT went into the box 
and gave evidence, suificieiit if believed, 
to dispose of the suit. 1 am unable to say 
that the learned Small Cause Judge is shown 
to have committed any irregularity in con¬ 
sidering the evidence though the judgment 

does not refer to it. . • i 

The Civil revision petition is dismisseu 


with costs. 


Pel it ion d is m issed. 


[1910 

SECRETARY OP STATE V. NARASIMHACHARIAB, 

MADRAS HIGH COURT. 

First Civil Appeal No. 173 op 1905. 
September 6, 1910. 

Present: —Mr. Justice Miller and 
Mr. Justice Monro. 

The secretary of STATE for INDIA 
IN COUNCHj —Appellants 

versvs 

KOMANDUR NARASIMHACHARIAR 
(died) and otbers—Respondents. 

Grunt—Grant of land hy Collector—Farourdhle as- 
scssnicnt—Long occupation hy grantee—Sudden enhance¬ 
ment of as'<e$fiincnt hg Gorernment—Illegality. 

AVhcie lands wore granted by tlie Collector, 
wiiethor willi or without authority, at a favourable 
rate of assessment, and tlie grantee enjoyed them 
(in such conditions for nearly a hundred j’enre, oiul 
then full assessment was levied by Government; 

Held, that the imposition of the full assessment was 
illegal and could not be levied. 

Appe«Tl against the decree of the Dis¬ 
trict Court of Nellore, in Original Suit No. 15 
of 1904. 

Judgment.— It is proved by the 
evidence in this case that the land was 
granted by Mr. Travers, the Collector, in 
1808 and 1809 and held ever since by the 
grantee and successors-in-titlc without varia¬ 
tion in the assessment until 1903. 

Exhibit III shows that the lands were 
granted permanently for cultivation on a 
favourable rate of assessment; if this 
grant was legally made, the action of the 
Government in fully a.ssessing the land is 
illegal and to prove the legality of the 
grant is the evidence of long and indis- 
puted occupation in accordance with itj 
and the fact, also stated in Exhibit HI. 
that though an investigation into the 
legality of Mr. Travers’ grants was made 
oil two occasions in 1824 and 1853 and 
lists of unauthorized giants were submitted 
to the Goveniment, tliis particular grant 
did not appear in eiiher list. The mere 
fact that Mr. Travers made some grants 
without authority is not evidence that the 
grant now in question is defective and there 
is .suflicieiit evidence tlie other way to wai* 
rant us in accepting the conclusion of the 
District .Judge. 

Wo dismiss the appeal with costs. 

Appeal dismissed. 
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AKKAMAD MOHIDEEN t’. SOVVWYA NAUATANA AIYENAR. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 72 of 190S. 
September 16, 1910. 

Present :—Mr. Justice !Munro and 
Mr. Justice Sankaran Nair. 
AKKAMMAD MOHIDEES^ SAHIB and 

OTHERS—Appellants 


versus 


SOWMYA NARAYANA AlYENGAR and 


OTHERS—Respondents. 

Execution, proceedings—Parties tinnecessarilij im¬ 
pleaded—Failure to prefer claini^EstoppeJ — Civil 
Procedure Code {Act XIV of 1882), .«s, 244, 278. 

Some persons, who were wrongly implentled as defen¬ 
dants in execution proceedings, did net prefer any 
claim to plaintiff’s attachment and sale of property 
therein: 

Held, that they wore not estopped, by the said cir¬ 
cumstance, from v.'.aking a claim in any subso(iuent 
suit or proceedings. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Tinnevelly, in 
Appeal Suit No. 241 of 1906, presented 
against the decree of the Court of the Dis¬ 
trict ^lunsif of Satur, in Original Suit No, 13 
of 1905. 


Judgment, -T he appellants in this 

case were no parties to the suit in whicli the 
decree Exhibit A was passed, nor are they 
the representatives of the jiidgraent-debtor 
under that decree. The plaintiff in his exe¬ 
cution application chose, under no provision 
of law of wh'.ch we are aware, to include 
them in the list of defendants, but we do 
not think that this circumstance alone, and 
there is nothing else, could alter the real 
position of the appellants which was merely 
that of strangers. As strangers they were 
not bound to make any claim either under 
section 244 or section 273 of the Civil Pro¬ 
cedure Code of 1882, and they are not estop¬ 
ped by their failure from making a claim in 
the present suit. We must ask the Sub¬ 
ordinate Judge to find on the evidence on 
record what interest the' appellants had at 
the date of the suit in the house in dispute. 

_ The finding should be submitted within 
six weeks and seven days will be allowed for 
filing objections. 


In compliance with the above order, the 
Subordinate Judge submitted the fulkwing 

FINDING. 

The High Court have remanded the appeal 
to this Court for submission of a finding on 
tlie evidenoo on record on the following 
issues;—. 


^ 0 

’What interest had the appellanfs at the 
date of the suit in the liouse in dispute”. 

2. The appellants in second appeal are 
defendants Nos. 6. 7 and 12 in the suit. The 
lllh defendant was also an appellant in 
appeal but she died before the second appeal 
was preferred. The 6th and 12th defendants 
are her son and daughter and they are her 
legal representatives but not 7th defendant, 
who is the sou of the 6th. 

3. A money decree was obtained against 
the 6th defendant and liis late elder brother, 
Mustan Sahib, in Original Suit No. 366 of 
1893, and in executi.-n tliereof this house 
(9/14 share in it) was brought to sale and 
purchased by 13th defendant—Exhibit J, 
the sale certificate issued to the auction pur¬ 
chaser on 5th March 1900. By this sale 
■whatever interest tlie 6th defendant had in 
this house was sold away and nothing nioie 
was left for Iiim unsold. It is conceded hy 
the appellants that 6th defendant liad a balf 
.‘•hare for him in this house and w'e must 
hold that that share was already sold away 
by Exhibit J. 

4. The 7th, 11th and 12lh defendants ai'e 
the son, mother and sister of the 6th and 
they have no interest in them to this house 
daring his life-time. 

5. The remaining 4 share cf the house 
belonged to the 6th defendant’s elder brothei', 
the late Mustan Sahib, whose heirs are defen¬ 
dants Nos. 1 to 5 That share was partly 
sold away by Exhibit Hand partly by Exhibit 
J and the sales thereunder were hold good 
and binding against the defendants Nos. 1 to 
5 who became entitled to it, by inheritance 
on the death of ^lustan Sahib and who have 
allowed the decree made in this suit to 
become final against them. It is not even 
pretended by the appellants that tliey are in 
any way interested in the half sliare of the 
late Mustan Sahib. 

6. It is, however, contended on appellants’ 
behalf that this house belongs to 3rd, 4th 
and 7th defendants by purchase under Exhibit 
IV, dated 221^ July 1895 and that 7th defen¬ 
dant has J share for him under this purchase. 
This purchase was set up in defence on behalf 
of defendants Nos. 3 and 4, but the ])i.strict 
^lun.sif found it to have been a sham convey¬ 
ing no title under it. There w’as no defence 
put in on behalf of this 7th defendant to tlie 
suit and he was declared c.«; par/c. The appel¬ 
lants who were all l\c parte before the District 
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Munsif, do not appear to have set up the title 
of the 7th defendant under Exhibit IV in 
their apppal petition or questioned the finding 
of the District Munsif on that purchase. The 
finding of the Distinct Munsif on Exhibit IV 
has, therefore, to be accepted as correct and 

I accepted it so when I disposed of the appeal. 

7. As stated before, 6th defendant lost his 
title to the liouse by Exhibit J, dated 5th 
March 1900. The other defendants Nos. /, 

II and 12 liave no interest for them in this 
house during the life-tirne of the 6th defen¬ 
dant. The suit was instituted on 6th January 
1905—nearly five years after the 6th defen¬ 
dant lost his title to tlie house. My finding 
on the issue is that the appellants had no 
interest for them in the house in dispute at 
the date of the suit. 

No costs. 

After the return of the finding the High 
C .lurt d divei'e 1 the following 

Judgment. —Accepting the finding, 
wo dismiss the second appe il with osts. 

A ppeal (liiftnisiied 


MADRA.^ HIGH CAURV. 

Civil Ai>ri:\Ls .Against Oudkks Nos. 190 

wi) 191 OF 1909. 

September 9, 1910. 

Present: —Mr. Jiistici Ablur llihitnand 
Mr. Jtistice Krishnaswami Aiyar. 

In a. A.O. No. 190. 
RAMASAMI K'ilDUI anootmer?-- 

ArrELLANTS 

t’crsnu 

AUTIII LAESlIMt AMMAE asi> orHi;as- 

Ui'-sroNi»i:NT.>. 

In a. a. O. No. 191. 

CHINN A CHENG V REDD! anii oviisrts- 

Ari’ELLVNTJ 
t emns 

MCl’H.VMMAE nUis MUTHIAE \.M\f AE — 

IU:.sroNni;\T. 

Ciri! Pr ‘ri’ lure Code (.I'O (f. ,VLf//, U- 1 

cl. (.1) — Cl'iiiit for HI ‘siti’ iH'oJil.-i — l},\t''r nj rCni Jinl bij 
a jipcllitlr Courts A aiiolit.'t orth-r of rrinoiid, 

nhrtlicr Iicm — Proritt'’iiil Soi ill tnnirfs .LO (f.V of 

1HS7), |S\7». Cl. U\—l‘Jjrrt,nriif ihrrec—Chfiin Jor 
Hir^iir i>rolif.i after dr'rrr—Form of orfion — Dnorii/r.i 
for lrei<jri/iM — I,imitatiim -Ic/ (-\ I’o/ 1S77), Srh. II, 
<tr(A. lOP find J20. 

PhiiiitilT, w!jo «) )t .-ni ejfctnionfc «k‘croo against 
Kin*«I liiiii for prolits. (ir.st Court 

(ll.'imissi'd flu-siiif as barr<*«l. ( h) apjirnl tiu' District 
.1 III I;'.• lu‘1'1 i( was ia t i aic auil m L-. I ih» Kiiit for 
tlisp^isal oa tlic \u'/ti.i. <) i sccja I appcil to »lie 

CouiT: 
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Held, (1) that as the claim for mesne profits is 
exempted from the cognizance of the Small Cause 
Court under clause 31 of Scliedule II of the Provincial 
Small Cause Courts Act and an appeal would have 
lain if the suit was decided on the merits, an appeal 
lay to the High Court against the order of remand. 

(2) that the suit was not governed by article 109 
of Schedule H of the Limitation Act, but being in the 
nature of an .action for damages for trespass, article 
39 applied to the case. 

Giii.-tb Chiindcr Lahiri v, Shoshi Shikharesicar Roy, 
27 I..\ 110 at p. 124;27 C. 85; Mobayuk Ali v. Boistub 
Churn Choivdhrij, 11 \V. R. 25, Rodhn Churn Qhuttneh 
V. Zitiitnyoontssa Khannm, ll|\V.U.83j2 B. L. B. A. C. 
67 and Pandit Lachmi Norayan v. Sheikh Haxhar 
Ha.<san, 12 C. \V. N. 650, referred to. 

Abbas V. Fasih-ud‘din,24C. 413, not approved. 

Appe<als against the orders of the District 
Court of Chingleput, dated the 31st day of 
March 1909, in Appeal Suits Nos. 25 and 
24 of 1908, presented against the decrees of 
the Court of the District Munsif of Chingle¬ 
put, in Original Suits Nos. 142 and 143 of 
190.1 respectively. 

J udgmenti— The plaintiff, having 
obtained a decree in ejectment against the 
defendants, sued them for the profits of the 
land for FasU 1312. The present suits weie 
instituted on the 12th Eehruary 1905. The 
objection was taken that the suits were barred. 
The District Judge held that article 1 l 9 of 
Scliedule II of the Indian Limitation Act 
applied and that tlie suits were within time 
and remanded tlie cases to the Munsif. The 
defendants have preferred these appeals. The 
respondent raises a preliminary objection that 
no appeal lies in this case under Order XEIlI, 
Rule 1 clause (A) of the Civil Procedure Code 
of 1!>0S. Tliere is acliange of language in this 
clau.se of t!io new Code. It says that an appeal 
wouhl lie from the reinaud order only if 
appeal would lie from the decree of the ap¬ 
pellate Court. AVe have then to determine 
w’hether there would be a second appeal if th® 
appellate Court had passed a decree. The 
suit is framed as one for mesne profits. The 
form of the plaint determines the nature of the 
suit. Sucli a suit a.s tlie present is exempted 
from the cognizance of the Small Cause Court 
under clause 31 of the 2nd Schedule to the 
Small Cause Court.s Act. A second appeal 
would, therefore, lie in ease there was a decree 
of the appellate Court. Tlie present appeal 
from the remand order is, therefore, regular’* 
We overrule the preliminary objection. 

Asivgard.s tlie merits of the appeals, 'VO 
think the District Judge is wrong in applying 
aiticle 109. It must be taken to be concluded 
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between the parties by the decree in eject¬ 
ment that the defendant was in possession 
between the date of the ir.stitution of the 
former suit and the date of the judgment. 
The judgment of two of the learned Barons 
of the Exchequer differing from the learned 
Chief Baron in Pearse v. Cooker (1) was in 
favour of the view, and we think that a judg¬ 
ment for possession against a defendant must 
be deemed to decide that the defendant was 
in possession at least at the date of the judg¬ 
ment. But did defendant wrongly receive the 
profits of the land during the period for which 
the plaintiff claims? The finding is that the 
land lay waste. We cannot agree with the 
passing observation in Ahhas v. Fasik-nd-dm 

(2) that to such a suit as the present where 
the defendant has not received the profits, 
article 109 has any application. We have 
then to decide between article 39 and the 
residuary article 120. Is the present action 
one for compensation for trespass upon 
immovable property? We have coine to the 
conclusion, though not without hesitation, 
that it is. The action undei the English 
law in such a case as the present was 
trespass. See Warvelle on Ejectment, 
page 584. A claim for me.sne profits when 
the plaintiff has been ousted from possession, 
is essentially one for damages. Though the 
measure of profit is what, under the explana¬ 
tion to section 211 of the Civil Procedure 
Code the defendant might with due diligence 
have received, the claim still sounds in damages 
for trespass. This is the view which has been 
taken in Girish Chundcr Laliiri v. Shoshi 
Slukharenwar Roy (3), Moharnk Ali v. Boistnh 
Churn Choivdhry (4); Rndha Churn Ghidtuck v. 
Ztimuroomesa Khanum (5) and Pundit Lachmi 
Narayan v. Sheikh yiazhar Hasson (6). We 
are obliged to hold that the plaintiffs can 
only recover mesne profits for the period 
between the 12th February 1903 and the 20th 
June 1903 under article 39 of the Act. We 
modify the District Judge’s orders accordingly. 
The costs will be provided for in the revised 
decrees. 

Decree modified. 

(1) L. R. 4 Ex. 92} 38 b. J. Ex. 82} 20 L. T. 82. 

(2) 24 C. 413. 

(3) 27 I. A. 110 at p. 124; 27 C. 951. 

(4) 11 \V. R. 25. 

(5) n W. H. 83; 2 B. L. R. A. C. (J7. 

(0) 12 C. W. N. 650. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 376 op 1910 
(Referred Ca -e No. 46 op 1910.) 

September 28, 1910. 

Present: —Mr. Justice Munro and Mr. Justice 

Sankaran Nair. 

BALL A—Accused 
versus 

The DISTRICT MAGISTRATE of 
SOUTH CANARA —Reperking Officer. 

irorl-»na>i’.s Breach of Contract Act ('XTII of lSo9), s. 

2—Order directing performance of work after period 
fixed in the contract — lUegalUg. 

A Magistrate cannot, under section 2 of Act XU [ 
of 1859, order work to be performed after the expiry 
of the term fixed in the contract of the parties. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of South Canara, in his letter dated 27th 
June 1910, Dis. No, 675 D. Magisterial of 
1910. 

Reference by the District Magistrate was 
as follows:— 

“One Balia, the accused in Civil Case No. 
36 of 1910, on the file of the second class 
Magistrate, Beltangady, entered into a verbal 
contract with Shivannaya (complainant) on 
6th March 1909, to raise an embankment to 
the bund of the complainant’s field within 
one year in consideration of liaving received 
an advance of Rs. 20. The accused having 
failed to fulfil the contract, the said Shivan¬ 
naya filed a complaint under section 2 of the 
Workman’s Breach of Contract Act (XU I 
of 1859,) before the Sub-Magistrate on 6tli 
IMarch 1910, t.c., after the expiry of the con¬ 
tract period, and the Sub-Magistrate passed 
orders on 15th March 1910, directing the ac¬ 
cused to perform the work contracted for 
within two months from the date of the 
order. 

2. The Deputy Magistrate, Puttur, con¬ 
siders this order illegal and remarks: “The 
contract was to finish the embankment, be¬ 
fore 6th ^larch 1910, having been entered 
into on 6th ^larch 1909, on which date 
Rs. 20 Avere advanced to the respondent as 
per complaint petition. This complaint was 
filed on 7th March 1910 and the Sub- 
Magistrate passed ordeis on 15th ^farcli 1910 
to complete tlie woik in 2 montlis. It 
seems to me that after the contract period was 
over, the complainant liad no right to move 
the Court and tlie Court had no power to 
pass an order.” He relies on Revision Case 



No. 777 of 1883, quoted in Weir’s Criminal 

Rulings iu support of his opinion. The Sub- 
Magistrate, however, argues that time was not 
of the essence of the contract iu question. “The 
essential part of the agreement is,” he says 

that a specific work, viz., a stone bund 90 JcoU 
loug 1 kol broad and li kols higli should bo 
constructed within a reasonable time, the 
year being fixed merely as a guide to do 
would be a reasonable period OVeirll 
705).” He adds that under Madras High 
Court Proceedings dated &th March 1884, 
(Criminal Revision 184 of 18^4), Magistrates 
am pass orders directing the labourer to 
work after the time contracted for expires. 

3. I concur in the opinion of the Deputy 
Magisti'ate as it cannot be considered that 
the one year s time stipulated upon was 
merely to serve as a guide regarding the 
period within whicn the work had to be exe¬ 
cuted. It is obvious M^a^ the work was such 
as could have been completed within a much 
sliorter period aud that tlie parties concerned 
were allowed a year's time witli a view to 
get the work done wit hin a definite peiiod. 

4. The records of the case are enclosed. 

Order.—We agree witli the view of the 

District Magistrate tliat under section 2 of 
ActXIll of the 1859, a .Magistrate cannot 
order the work to he performed after the 
expiry of the term fixed in the contract, and, 
therefoi-e, .set aside the order of tlie Sub- 
Magistrate. 

Order net aside. 


KANDAPPA CHETTT V, CHINKAPPIA. 

•1 UdgrtTieni^a—Section 7 of the limit¬ 
ation Act of 1908 applies to joint decree- 
holders and provides that time shall not run 
against any of them so long as one of them 
whose concurrence is necessary to give a dis¬ 
charge is under disability. 

The Act of 1908 came into force before time 
I’an out and must be applied to the case. 

The order so far as it refuses execution 
is, therefore, wrong and is set aside aud the 
execution petition is remanded for disposal 
according to law. 

Costs will be paid by the respondents. 

Order set aside. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 515 of 1909. 

August 12, 1910. 

Present: —Mr. Justice Sankaran Nair. 

S. KANDAPPA CHDriY—P lainfiff— 

Pbtitio.veh 

CHINNAPPIA GOWNDEN— Defendant— 

Respondent. 

Civil Procedure Code CAct X/T o/18S2J, «. 591— 
Ofiler for cowpeusatiou- einhodied tu decree — Appeid. 

There is no appeal against an order for coniponsa- 
tiuii, tliough it is embodied in the decree. 

.Section 591, Civil Procedure Code, does not apply 
to such a case. 

Xarnainghn Blnikithi v. Goviu'Vt Dh’ikskt, 24 M. 62, 
followed. 

Petition under .section 115 of Act V of 
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MADRA.S HIGH COURT, 

Civil Revision Peiitiun No. 412 of 1909. 

August 19, 1910. 

Present: —Mr. Justice Miller. 
ANTIIAA AIPU GOPl NATII .A X and otiieks 

— Pktitioneks 


versus 


TANC UDI L1NGAyVA — Respondent. 

tiioiitiitifin .\rt (lXi‘j 7 —Jipint decree’hulders 


— Execution —Li ifotit «, 

•Section 7 of the Limitation Act of lOO.S would apply 
where linio has not i iin out uinler Act XV of 1877 
before coming into force of the new .Act. 

Petition under .section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Distiict Munsif of 
Sornpeta, dated 17th Marcli 1909, in Execution 
Petition No. 159 of 1903, in .Sni ill Cau.se Suit 
No. 32Jof 19U4. 


1908, praying the High Court to revise the 
order of the District Court of Salem, in Appeal 
No. 25.3 of 1907. 

Judgment.— It has been decided iu 
Narasin{/ha Bhakshi v, Oovinda BhakslU (Di 
that there is no appeal against an order 
for compensation though it is embodied in 
the decree. 

1 am also of opinion that section 591 does 
not apply. 

The petition is dismissed with costs. 

Petition dismissed 

C) 24 M. 02. 
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TALUKDARI SETTLEMENT OFFtCER V. UMASHANKAR. 


(a. c. 12 Bom. L. R. 837.) 

BOMBAY HIGH COURT. 

First Civil Appeal No. 120 of 1909. 
August lo, 1910. 

Present; — SirN. G Chandavarkar, Kt., Judge, 

and Mr. Justice Heaton. 

The TALUKDARI SETTLEMENT 
OFFICER— Dependant—Appellant 


V6TSHS 

UMASHANKAR NARSTRAM PANDYA 
—Plaintiff—Respondent. 

land BevenueCodc (Bom. Act V of 1870), x, 79 .1 
•^Collector Summary juri.^diction does not exclude 
ptriadiction of Civil Court—Wrongful possession — 
Possession under decree of Civil Court—I^ot nrongful. 

The power conferred on the Collector by section 70A 
of tho Laud Revenno Code (Bombay Act X of 1870) 
as amended by the Gujarat Talukdari Act (Bombay 
Act VI of 1888), can be exercised only incases of 
wrongful possession, and, though for the exorcise of 
tho pover the Collector has to form his o\Yn opinio 2 \ 
and decide wlictherin any particular case the posses¬ 
sion is wrongful, there is no provi.sion in either tho 

Code (Act V of 1879) or the Aft (Vr of 1888 ) which 

gives finality to the Collector’s order of eviction so ns 
to exclude the jurisdiction of a Civil Court to decide 
tliat tho person evicted bv that order wa.s in ri'ditful 
occupation. 

When a man is put into possession by a competent 
Court, it is not open to the Collector to set at nau"ht 

Court, merely because section 
/9 A emjiowcrs bim to evict u person in wrongful 
possession. ' 

Possession obtained under the decree of a Civil 
Court is not wrongful. 

First Appeal from the decision of tlie Dis¬ 
trict Judge of Ahmedabad, in Suit No 101 
of 190S. 


Mr. G. S. Uao, Government Pleader, for tin 
Appellant. 

Mr. fj. A. Shall, for tlie Respondent. 

Judgment. 

Chandavarkar, J.-Sectior. 79A of the Lam 

as amended by Act VI ol 
18-8 (the Gujarat Talukdari Act), confers 
on the Collector the power to evict sum- 
manly any person who is found in “wrong- 
ful possession ’’ of a faJnhlari land or estate. 
ItLsonlyin cases of wrongful possession 
that tlie power can be exercised, and, tliougli 
or the exercise of the power the Collector 
has to form his own opinion and decide whe¬ 
ther in any particular case the possession is 
wrongful, there IS no provision in eitlier tlie 
band Revenue Code (Hoin. Act V of 1879) 

yioi Act (Bnm. Act 

Collector s order of eviction so astoexc-lnde 

he 3. nsd.chon of a Civil Conrt to decide 
that the person evicted by that order was 


iu rightful occupation. In the present case 
the respondent was put into possession by 
a competent Court of law after an adjudica- 
tion that as against the taluhlnr he (the 
respondent) was entitled to the land in dis¬ 
pute. If that adjudication and the lawful 
possession had in consequence of it bound 
the tahikdar as res judicata, it is hot open to 
any authority, in the absence of any express 
provision of law, to set aside the adjudication 
of a competent Court as a nullity and as not 
binding him, merely because section 79A 
empowers him to evict a person **in wrong¬ 
ful possession.” The possession here was 
not wrongful; and on that ground I am of opi¬ 
nion that the decree in appeal ought to be 
conhrmed with costs. 

Heaton, J.—Under cover of section 79A of 
the Land Revenue Code (Bom. Act V of 1879) 
the 'laJukdari Settlement Officer has assum¬ 
ed to himself the power to decide a point 
which had already been decided by a Court 
of competent jurisdiction ; and further he 
has assumed to himself the power to decide 
that wliat the Couit had declared to be 
right was wrong. The precise point he 
decided was whether llie tahihOar or his 
vendor was entitled to possession of 
the particular land in suit. That was 
tlie identical point which had been decided 
by the Court. Section 79A of the Land Re¬ 
venue Code contemplates a reasonable ground 
for proceeding on the part of the Collector 
before he summarily evicts under the section. 
In tin’s case there was not areasonable ground 
for prcceeding. It is not reasonable, under 
our system of administering justice, for an 
executive officer to set at naught the decision 
of a competent Court and to act directly con¬ 
trary to it, in a matter solely affecting the 
rights of the partie.s whose dispute had been 
determined by the Court. 1 think that the 
Talukdari Settlement OMicer was singularly 
ill-advised in acting as he did and I think 
that the injunction given by the Court below 
is perfectly correct and must be confirmed 
witli costs. 

Decree confirmed 


%. T<. D AK, B. a. v.u;b., 

Vakil tHy:h Court, 

(Kashmir) 
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r.ADHA EBRAHIM AND CO. V. ASSISTANT COLLECTOR, POONA, 


(s. c. 12 Bom. L. U. 839.) 

BOMBAY HIGH COURT. 

FfHST Crvir. Appexl No. 220 of 1908. 

Jaly 22, 1910. 

I'resent: —Sir Ba?;il Sc^tt, Kt., Chief Justice, 
find Mr, Justice Batchelor. 

LADHA EBRAHIM and Co.—A ppEi.Lvxr 

V6f“SltS 

The assistant COLIjEOTOR, POONA 

—Respondent. 

Lind A'quit^Hion Act {I of Comj)en.saf/o« hr 

land of Mnharki Watan-O aZpj* «o^ decree—Jleridifiru 
Ofices Art {III of lS74h .s. 10 -Collector'spower subfeet 
to cintrof hij tli? Jlijii Court—Jurisdiction of Collector to 
issue certili'ite to s't n<id: order under Lmd 
Ac'iuisition Act. 


Mr. Bransotif with D. A, Khare^ for the 
Appellant. 

Mr. G. S, J2ao, Government Pleader, for 
the Respondents. 

Judgment-— Tn the year 1906 the 

Government of Bombay took action to acquire 
by the machinery of the Land Acquisition Act, 
1894, part of Survey No. 29 of Nisbat Manjie 
in the Poona Collectorate with the buildings 
thereon. 

The land, the subject of the acquisition, 
was registered in the Revenue Records as 
Maharki Vatan. It was in the occupation of 
Messrs. Ladha Ebi*ahim and Co., to whom the 
buildings erected upon it admittedly belong* 


A piece of lainl. tlie .subject of acejnisitioa umlor the 
h'xnd Acpiisition Act (ISO was reiristcred in t!>c 
llevenue RpcoinIs us M-ih'irlci ll'j^rrn. On reforeiico 
t'» the Court uudur seolion IS of the Act, it \>as 
decided tint the o.vuer.s f)f the hiiildiugs on the suhl 
land had ,ac<juii’ed it by adverse possession, and were, 
therefore, entitled to thy compensation money allowed 
for it. 

The Code-tor, jjowover, after the decision of the 
Court, forwanleil to it a certificate purporting to bo 
is»ii(*<l im b*i‘ .sec Hoa 10 of the Watan Act in onler 
that the ‘order for the payinenf of the compensation 
might bn set aside “in aecor.lancc with the provisions 
of .sections 10 and 13*' of (Jombay Act III of IRT-b The 
Court ciinadle l its former orrler directing the pavment 
of eoaipens itioa in mey lor the I '.nd to the owneis of 
the biiilding.s thereon. 

Onnpiieal to tin; High Court; 

Held, ( I) that the Collector, before issuing hiscertifi- 
cate umlei* section 10 of tlie Watan Act, was called 
upon to make some iiupiiry, and, thus exerci.sing a 
jmlieial function, was subject to control by the High 
Courl, should he make hv.s authority a more cloak for 
illc'gal and wholly unreasonable proceedings. ^ ■ 

Collcrlor of TIrtnu v, lifi'tsl,-cr Mtihudco,H B. 2G1 
at p. 2(5H, referred to. 

Xilk'infh V. t'oilr.'lor of Thnnu, 22 B. 801., 
referred to. 

(2) Tliat tlie land, at the date of its ,ac(|iusitiou by 
(loverninent. having bcfoiiie already llio in-operty of 
the owner.s of the buibliijgs by a<lver.se possession, 
then* was no n'lesliou of its passing into ownership 
to them by virtue of, or in execution of, a decree or 
ordiT of the Court. 

(3) That evmi if it could be said that there was any 
daiigei' of the jiassing of the ownor.ship by virtue or 
in execution of a rleei'ee or order in the Lund Accpii.si- 
tion .\et procec*dings, it «'oiibl not ho said that tliat 
result was arrived at without the sanetion of (lovern- 
tiiont who set lh<* niai’hinery of the Act in motion 
foi' the acipiisitioii ot thi' land. 

( t) All award under tlie I/iml .Veennsition Act of 
l8Dt. isnota decree or order capable of execution 
umler tlie Civil I'roeeduro Co«lo and i.s, therefore, not 
within the [uirview of the .section. 

First appeal frotii the decision of the Dis¬ 
trict Jinlge of I’oona, in Reference No. IJ of 

1906. 


ed. 

On the 19th of March, the Assistant Col¬ 
lector passed an award whereby be awarded 
to Alessr.s. Ladlia Ebrahim & Co., for the 
buildi.igs Rs, 10,777 and to the Mahars collec¬ 
tively, who claimed to be interestodlas Watun^ 
dars, Rs. 4,508 for the land. He directed 
that the latter sum should be credited in the 
Government Treasury in the names or 0 
Mahar claimants and that the interest ac¬ 
cruing tliereon should be paid to them by e 
Mnmhifdar. There is nothing to indicate 

that this was under any arrangement 
to with the Mahar claimants under cl. 
section 31 of the Lxnd Acquisition Act but 
for the purposes of this judgment we wi 
assume that these directions were not ultra 

The awaid was not accepted by Messrs. 
Ladha Ebrahim & Co., and the Assistan 
Collector accordingly, as required by them.r • 
ferred the matter to the Court under sectio 

18 of the Act. ,, V. 

The objections of Mes.srs. Ladha Eorahim 
& Co., were both as to the amount of the com¬ 
pensation and tlie persons to whom i 
payable. Under the latter head the 

claimed the whole of thecompensation tor t 

Maharki land on the ground 

acquired it by adverse possession, . 

was decided in their favour by the award oi 

the Court delivered on the 
1907. Messrs. Ladha Ebrahim ^ ^ 

became entitled as against the Malmr g 
ants to the conipen.sation money Rs. 4-, • 

On the 23rd of November 1907, however, tue 
Collector of Poona forwarded to the Cour 
the District .Tndgeacertilicite P 
be issued under section 10 of the a an 

in order that the‘order for the payment ot 
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LADHA EBRAHIM AND CO. 1‘. ASSISTANT COLLECOR, POONA, 


the compensation amounting to Rs. 4,508 to 
Messrs. Ladha Ebrahim Co., might ha set 
aside iu accordance with the provisions of 
sections 10 and 13’ of Bombay Act III of 
1874. The District Judge holding that the 
Court had no jurisdiction to decide whether 
property is Watan or not in face of the Collec- 
tors certificate cancelled his former order 
directing the compensation money to be paid 
to Messrs. Ladha Ebrahim & Co. 

From this decision Messrs.'Ladha Ebrahim 
& Co. appeal contending that the Collector’.s 
certificate was issued without jurisdiction and 
is of no effect. 

- Section 10 of the AVatan Act of 1874 
empowers the Collector to issue a certificate 
when it appears to him that by virtue of or 
in execution of a decree or order any 
Watan property has passed or may pass 
without the sanction of Government into 
the ownership or beneficial possession of 
any .stranger to the Watan. 

In considering whether the action of the 
Collector in the present case was within his 
powers various questions arise. 

Is there a decree or order in this c.ise 
such as is contemplated by the section: if so 
has any property passed or can it conceivably 
pass by virtue or in execution of such decree 
or order: and if so has it passed or may 
it pass without the sanction of Government ? 

With regard to the first question we think 
the reasoning of the majority of the Court in 
Nilkanth v. Collector of Thana (1), sufficiently 
establishes that an award under tlie Land 
Acquisition Act of 1891 is not a decree or 
order capable of execution under the Civil 
Procedure Code and is, therefore, nob within 
the purview of the section. As regards the 
second question the award of the Court 
which was the cause of the certificate made 
it quite clear that the ]\[ahars’ property had 
h?eu acquired by Messrs. Lidha Ebrahim 
and Co., by adverse possession before the 
commencement of the proceedings for the 
ac^aUition of thelani by Government under 
the Land Acquisitiju Act. 

The Collector is called upon to make 
some inquiry before issuing his certificate 
“and thus exercising a jiilicial function 
is subject to control by this Court, should 
he make his authority a mere cloak for 
illegal and wholly unreasonable proceo lings.*’ 


See Collector of Tham v. Bhaskar Mahadeo 
(*2), It could not appeal' to the Collector if 
he had perused the award of tho Court 
which he wished to have set aside that 
^Messrs. Ladha Ebrahim and Co., were in 
ownership of the land at the date of its 
acquisition by Government otherwise than 
by adverse possession. Even if it could be 
said that there was any danger of the passing 
of the ownership by virtue or in execution 
of a decree or order in the Land Acquisition 
proceedings it could not he said that that 
result was arrived at without the sanction 
of Government who set the machinery 
of the Act in motion for the acquisition of 
the land. 

Moreover, it has been said by a Full 
Bench of this Court inRachapa v. Amingowda 
(3), that it cannot be supposed that the 
“Bombay Legislature had any such purpose 
in its contemplation when enacting section 
10 of the Act as to take advantage of the 
errors of the Civil Courts by maintaining a 
possession obtained by their wrongful opera¬ 
tion or to interfere with the jurisdiction 
of the High Court to reverse and prevent 
the execution of erroneous decrees of Courts 

subordinate to it.” Yet if we allowed the 

0 

Collector to intervene and say as in effect 
he does “l wish the award of the Assistant 
Collector to stand and that of the Court on 
the reference under section IS to he set 
aside” we should be crediting the Legislature 
with such an intention. 

For these reasons we restore the award 
of the Court and direct the Dl.strict Judge 
not to act on the certificate of the Collector, 

The Government must pay the costs of 
the appellant. 

Ladha Ebrahim and Co.’s Appeal No. 15 
of 1908, as to the amount of compensation, 

is dismissed with costs. 

(2) 8 H. 264 at p. 268. 

(6) o B. 2S3 at p. 293. 


(1) 22 B. 802. 
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JEF.VANDAS V. BA^•C^O^DAS. 

« 

Cs. c. 12 Bom. L. R. 844.) 

BOMBAY HIGH COURT. 

CtviL Appeal No. 46 op 1901). 

Aagrnst. 5, 1910. 

Vresenf'. —Sir Basil Soott, Kt., Chief Justice, 

and Mr. .Justice Batchelor. 

JKBVANDAS DHANJI— Appellant 

V6}*SHS 

RANCHODDAS CHATURBHAT— 

UESPOXnK.NT. 

Ciril Procedure Code (A't V of s. 4S— 

totrniinmit d-'.'rec uot on ai^idicntion forcrent. 
t!ou—Trnn.<mis.<ion of d^’erre hij liirod'i Court to the 
liomhny Iliyh Ciutrt—Appli 'otlon to attneh property in 
Jtinuhoij not the sutfret of prrriou^ oppli'otions mode 
to the litiodo Court h irrrd os m ide offer tivelvc ycors 
from ttic dote of d' cree. 

The plaiiUift lia«l obraiiicJ a decree in the Anireli 
Court in the Haroilu Stale on the 17th July Ho 

)iad pro-sentod cc'rtain a]>j>lieatio>is for e\'eeatio:i to 
the Anireli Co n*t. «»f wliich the secjn I ums prosontoil 
on the lOrh .liilv 190.”). Tlu^ applie.ition was for 
utlaehnient of the tlefemlant’.'? property in svhat- 
soovor vilhi'Te.s anil at what.<f>ever plaee.s within the 
jurUilietioii of the .\mrell Court. Tlie Court made 
the order of attachment on 2-'>ih July, lOO.). Suh- 
secpiently. however, on the application of tlic plaintilT 
thedocree was transmitted for execution to the Hijrli 
Court of Boml>ay. t)n the attaehmont of the de- 
fendant'.s property in Hoinhay ma h* on application 
hy the plaintiJT to the llijr!! Court, it was objected 
hy the defendant that the applieatioii was barred 
under the provisions of section 4S of tin* Civil Pro- 
ceiliire Co«le, 1 H)S: 

that the plaiiitilT's application t^ thoIHj'h 
Court, havin;^ been ma-h* in accordance with the 
provisions of Order X.KI, Rule ll of the Civil Pro- 
cedureCo<le, wasa siih.stantivo application with rojfard 
to the property in Himhiy which was not the subject 
of anv previous application, and was. tlnnvfore, l>arrcd 
bv section 4S of tlio Co le. 

' lluseiu V. Sojii .)f ih jiifi l, I ") H. 2'^. di-stinifuished. 

An ord*‘r by a Court passing? a decree for the 
transmi.ssion of (be di-cree for execution to anotlier 
Court is not an onler for the execution of the deeroe, 
nor is an .application for tie* ti-.itismission an appli¬ 
cation for e.xeciiiton. 

Xihnonu Siiiijh Jfrov. |{ir^■s<ur li merjee. 1(5 T U; 
and Su'io llossiin V. Mowhur Ihi, 22 (^. 921, 

referred to. 

Appeal uf'aiiisl' Ocltfinal Suit No. 562 of 
li>89 90 fco n tlu; foil.)winfr .) iidir'iieni of 

Alacleod, J,— Phis ca.se appoars to me lo be 
covered by the decision in IfuMPin Ahmed 
V. Sojji (1). '1 li(* plaintilf 

in that ca.so (>l)tained a decree nffainsfc 
one Haji Aji Iliis.sein Mahomed in 
the Small Cause.s ('ourt at Kanffoon on 
:^i*d May ISHd. Tlie defendant havinir died, 
a notice was issued on 12th Novernher 18SG 
against. his leirul representative nmler 
seeMon 248 of the Civil Croceduie Code, 
1882. No cause being shown the Rangoon 

(1) 15 n. 2H. 


Courfc on 2nd February 1887, declared that 
the decree was revived and ordered that it 
should be e.vecuted. The decree was transfer¬ 
red for execution to the First Class Subordi¬ 
nate Judge’s Court at Surat, and a darkkast 
for execution was presented at Surat on the 
27th April 1887. The defendant contended 
that the decree wa.s time-barred. Sargent, 
C.J., in delivering the judgment of the appeal 
Court, held that the Judge to whom the 
decree was transmitted for execu'.ion could 
have had power to determine whether execu¬ 
tion was barred if no order for execution had 
been made by the Court transmitting the 
decree, and merely the decree and certificate of 
non-satisfactiou had bean sent, but when such 
order liad been made by that Court, it was 
binding on the parlies until reversed on 
appeal. It seems ditUcult to distinguish 
t liat case from the present one. The order 
made by the Rangoon Court was made under 
section 249 of the Civil Procedure Code of 

1832, corresponding with Order XXC, Rule 

28 of the Civil Procedure Code of 
190S. The ./arJt/fast presented to the Surat 
Court was not treated as a fresh application, 
hut as made under the order of the Rangoon 
Court. This case would seem if anything 
cmsiclerably strongei* as the Arareli Court 
has issued an order for execution to issue for 
attachment of the defendants’ movable 
property. 1 have been referred to the case 
of Nilmoni Singh Deo v. Biresmr B inerjee C2) 
as an authority for the proposition that the 
Court wliich passed the decree is only 

competent to transfer it for execution in the 

manner directed by section 224, Civil 1 ro- 
cedure Code, 1882, and that the application 
for o.xeciition should be made to the 
which has .iurisdiclionto i.ssue process. If thao 
woi*e correct I cannot sec the object o o 

' direction in Order XXI, Rule 6, that theCourt 

sending a decree for execution shall send a copy 
of any order for the execution of the 
But in any event in tiie case above cite .i 
Appeal Court considered tliat the nppbca ion 
made lo the transmitting Court which 
an application for certificate to enable the 
decree to he executed at Rurdwan was 
nut an application to execute the decree u 
an application to send the decree o 
execution. Therefore, no order for execution 
had been made by the Comt passing Hie 
decree, and the .sdgge.stion, that that Ooavt 

{■>) IG C. 744. 
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was not competent to make an order for exe¬ 
cution, if an application for execution had 
heemnade, appears to be obiter. The case of 
Htisein v. Saju Mahamed (1) is cited with 
approval in Lakshmishaiikar Devshankar v. 
Raghumal Girdharilal (3). 

There can be no doubt that the Baroda 
Appeal Court have treated the darkhast of 
the 10th July 1901 as still alive. They ex¬ 
pressly state that if it liad been presented on 
the 15th July 1906, there would have been 
ground to believe that the decree was barred, 
but they held that the decree was capable of 
execution when the application for transfer 
was made and it could only be capable of 
execution because of this darkhast. It is (rue 
that the judgment proceeds to state that it 
will be for the Bombay High Court to con¬ 
sider whetlier the decree is capable of execu¬ 
tion or not according to the law of limitation 
in force there, but apparently the Judge 
did not have in their mind at the time 
the decision in Jlnsein v. Sajii Mahamad 
(1). Standing by itself the application for 
transfer would have been out of time, it 
was not so because of the darkhast of the 
10th July 1905 and the order made 
thereon on the 25th July 1905. In my opinion, 
therefore, the application made to tliis Court 
was not a fresh application. 

Tlie defendant No. 2 appealed. 

Hr. witli Mr. Mnlla, for the 

Appellant. 

Mr. /)c.s-n« with Mr. Jardlne (acting .Adv'ocate- 
freneral) and Mr. Jinnnh, for tlie Kespoiul- 
enr. 

Judgment.— Th is is an appeal from 
an order of Macleod, J., made in Chambers, 
dismissing an application liy the 2nd defen¬ 
dant to quash certain execution proceeding.? 
whicli had been taken against liim in the 
Bombay High Court. 

Tlie plaintilT had obtained a decree in the 
Amreli Conit in tlie B.irodi State on the 
17tli July 1893. He had presented on-tain 
applications forexecution to the Amreli Court, 
of which the secontl was presented on tlie 
10th July 1905, witliin twelve years of the 
passing of the decree. Tu that application 
he prayed as follows; — 

T pray for rec ivory of the amount of 
Rs. 7,637-4-10 from the defendants in accn-d- 
ance with the claim as shown in tlie applica- 

(3) 6 Bom. L. U. CCl. 


t.ion for execution. The same is as follows:— 
(1) On account of some urgent cause and 
occasion the defendants are now going to come 
specially to Okhamandal. Therefore, at 
that time as to whatever movable properties 
I may point out for taking under attachment 
in whatsoever villages and at whatsoever 
places in Okhamandal the same may be 
attached and sold by auction and the moneys 
derived therefrom! may be paid to me. (2) 
If the defendants’ movable property be 
in.suHicient to satisfy the moneys then you 
would be pleased to cause the moneys to be 
recovered and given to me by enforcing for 
thatpurpose an order for imprisonment against 
the defendants. The defendants are abscond¬ 
ing to a foreign territory. They have now no 
property at all within the juri.sdiction of this 
Court. Therefore, siniuUaneonsly witli enforc¬ 
ing execution as against movable property 
yon will also compel them to appear before 
this Honourable Nyayadhishi Court.” 

On the 25tli of July 1905, an order was 
made by the Amerli Court to the effect that— 

“The darkhast (application for execution) 
after having been registered in the register 
book an order for execution should he is.sued 
for attaching the defendants’ movable pro¬ 
perty. Tlie other prayer is for arrest and 
imprisonment of the defendant. As to that 
matter along witli the order dealing with the 
c:ase of non-satisfaction of moneys from 
movable property a notice should he issued 
again.st the di-fend ints calling upon tlieni to 
show cause why an order should not he issued 
for their arrest and imprisonment.” 

Upon tliat notic‘ a svihseqiient order was 
made on the .’lOrh .July 1908 declining to 
issue execution ag.iinst tlie defendants per¬ 
sonally. 

The plaiiitilf then applietl to the Amreli 
Court for an order transmitting the decree 
for execution to the Higli Court of Bombay. 
That application was refused on tlie l?th 
October 1908. 

An appeal wa.s preferred to the appellate 
Court .sitting in B.iroila. upon which an order 
was nuide setting aside the or.ler of retus.al of 
the .-Vinreli Court. 

The jmlgnient of tin* B.iiola (’.»urt i.s 
iinportanr. The .liidges say; 

“We Im'M that wleoi tie* was su.*h 


as oahl b* execiP'd. tin- lower Com f should 
not h ive ohjected to gr.intingtljo appellant ’s 
application. Had the <hrrk!ias( tlieajiptd- 
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lanfc been presented on the 15bh Jnly 1906 
instead of on the 16fch July 1905 after the 
date of the decree, then it ould have been 
held that the decree was no lunger such as 
could be executed. Such is not, however, 
the case iti the present proceedings. Hence 
the appellant's decree was not time-barred 
but was within time. We, therefore, deride 
that the application made by the appellant 
fora certificate for the execution of the decree 
in the Bombay High Court deserves to be 
granted. When the decree is sent to the 
Bombay High Court for execution, that 
Court will see whether the decree can be 
executed according to their law of limitation. 
But that point has not been considered here. 
It seems that the question is a difficult one. 
But according to our law tlie decree is such 
as can be executed.” 

hi an earlier part of the judgment upon 
the question whether the lower Court was 
right in deciding that the application liaving 
been made after twelve years the decree 
became time-barred and could no longer be 
executed, the learned Judges hold that— 
“I'roperly speaking tlie application was 
not a (Iftrkhdut hut an application. What par¬ 
ticulars there ought to be in a darkhast for 
execution of a decree is stated in the Civil 
Procedure Code, section 22S. As the said 
particulais are not stated in this application, 
the same does not become a dttrhhasf. But it 
is an application made according to Civil Pro- 
oedure Cotie, section 217. Such an applica¬ 
tion for the transfer of a decree is a step-in- 
aid of the execution of tlie decree witliin tlie 
meaning of cl. I, art. 17!>, Schedule II of Act 
XV of 1877. Tlie Britisli High Courts have 
held as above.” 


Mr. .lusticG Macleod having an incorrect 
translation of tlie plaintiff’s applicafion for 
execution, dated the ICtli July IflOo, was 
under the impression that the application was 
fui-attaclirnent of “whatever movable pro- 
pei’ty tlie <lefendaiits miglit have at Oklia- 
niandal or any (itliei* pla.’e whatever. lhat, 
liowi'ver, was not the application. 1 he words 
were: “in wliatsoever villages .and at wliat- 
Koever places in Okhaiiiandfil the same may 
1)0 atla<*l.ed.” Okhamaiulal being within 
tlie .iuiisdictioii of the Amroli Court, the 

application for execution was ill order in .so 

far as it related to movable property in 
Okhamamlal. Mr. Justice Macleod being of 
opinion iliat there wasun order for execution 


based upon an application for execution of 
movable property of the defendants wher¬ 
ever .situate held that he was bound by the 
order of the Amreli Court for execution 
against the movable property mantiooei in 
the application of the 10th July 1905 and 
that, therefore, the attachment against the 
property of the defendant in the Mulji Jetha 
Market in Bombay, which was more par¬ 
ticularly specified in an application to the 
Prothonotary after the decree had been 
transmitted from Baroda to Bombay for exe¬ 
cution, was a good attachment. 

In coming to that conclusion he felt himself 
to be hound by the decision of this Court in 
Ilnsein v. Sftju Afa/iamad (1). That was a 
case in wliich after decree had been i>b- 
taiiied against a judgment-debtor in the 
Court of Small Causes at Rangoon in 1833 
and after the judgment-debtor who had 
been arrested in execution had died in 
gaol in December 1883, an application was 
made to the Rangoon Court in November 
1886, under section 248 of the Civil Procedure 
Code, for the execution of the decree against 
the judgment-debtor’s legal representative. 
The Rangoon Court in February 1887, order¬ 
ed that the decree should be executed and it 
was thereafter transferred for execution to the 
Court of the First Class Subordinate .fudge 
at Surat, and a for execution was 

presented in that Court on the 22nd April 
1887 against property in Surat. It was 
objected by the defendants on the record 
that the decree was barred by limitation. 
The Subordinate Judge overruled the objec¬ 
tion and onlerei execution to issue being of 
opinion that the plea of limitation could nob 
then be riised. The District Judge, on the 
otlier hand, considered himself competent to 
enquire into the propriety of the order for 
execution made by the Rangoon Court m 
February 1887. It was, however, held by this 
Court on appeal that the District Judge had 
no power to determine whether the execution 
was barred in February 1887 or nob, for an 
order for execution, though it may b3 errone¬ 
ously made, is nevertheless valid unless 

reversed in appeal. . 

In our opinion, the case of Jfusein v. 

Unhaniad (1) has no application here. The 
order for transmission by the Baroda Cour 
is not an order for execution, nor ^ 
application for transmission by the BaTOda 
Court to the Bombay Court an application 
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for execution; and we are of opinion that the 
objection taken on behalf of the judgment- 
debtor that the present application against 
the property of the judgment-debtor in the 
Mulji Jetha Market in Bombay is barred by 
the provisions of section 48 of the Civil 
Procedure Code. That section provides that 
where an application to execute a decree, not 

being a decree granting an injunction has' 

been made, no order for the execution of the 
same decree shall be made upon any fresh 
application presented after the expiration ot 
twelve years from the date of the decree sought 
to be executed. Here, we have an appli¬ 
cation made to the Prothonotary of this 
Court in Bombay after the transmission by 
the Baroda Court of the decree and that 
application is a substantive application with 
regard to the property in Bombay which 
was not the subject of any previous applica¬ 
tion. It is an application made in accordance 
with the provisions of Order XXI, Rule 11. 

There is ample authority for the proposi¬ 
tion that an order by a Court passing a dec¬ 
ree for the transmission of a decree for 
execution to another Court is not an order 
for the execution of the decree, nor is an 
application for the ti ansmission an applica¬ 
tion for execution; Nilmont Singh Deo v. 
Birceszir Banerjee (2); Sztja llosnehi v. 
Monohur Das (4). The whole of the argument 
on behalf of the plaintiff upon this point 
has been devoted to the attempt to satisfy 
this Court that tiie order for transmission 
is an order for execution. It is, however, 
clear from the records of the Baroda Court 
itself that the application for transmission 
was treated as an application for transmis¬ 
sion and nothing more, and that the order, 
which was made for transmission, was not 
treated as an order for execution but as an 
order for transmission re the execution of the 
plaintiffs decree. 

Here, therefore, we are concerned with a 
fresh application made more than twelve 
years after the date of the decree, and it is 
clear from the provisions of section 4S of 
the Civil Procedure Code that it cannot he 
entertained. 

We, therefore, reverse the decision of the 
lower Court, and make the defendant t 
summons ab.s dute witli costs tliroiighout. 

The amount withdrawn must be refunded. 

(4) 22 0. 931. 


The order for costs will include poundag- 
expenses. 

Decree reversed. 

Attorneys for the Appellant: Messrs. Malvi^ 
Hiralal, Mody and Ranchoddas. 

Attorneys for the Respondent: Messrs. 
Dikshit, Dhanjisha and Soondardas. 


(s. c. 12 Boni. L. R. 852.) 

BOMBAY HIGH COURT. 

First Civil Appeal No. 19 of 1910. 

August IS, 1910. 

Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Batchelor. 
PURSHOTUMDAS RAMGOPAL— 

Apfell.\nt 

verszis 

RAMGOPAL HIRALAL— Respondent. 

Civil Procedure Code (.4c? T of 1903), Sch. II, R. 11 
^Arhifratton Act (IX of 1899), s. 10—Arbitration 

_ Xo award given— Dijference of opinion between 

arbitrators—Ariitraforsstating special case for opinion 
of Court—Appeal from the Court’s order—Reference with 
the interventionof Court—Ina2>plicahilitij of the Arbit¬ 
ration Act. 

The parties to a suit agi-ceil to refer the matter in 
dispute to arbitration, and a Consent Judge’s order was 
obtained. Thev further agreed to refer to tlie same 
arbitralor.s their di.sputes regarding jiroperties which 
did not form the subject of the suit. The agreements 
provided that in the case of disagreement betivceu 
t!ie two arbitrators appointed, the matter in 
difference was to bo referred to an umpire. The 
arbitrators differed, and without referring their 
differences to an umpire, stated a special case for the 
opinion of the Court on the ])oints of difference 
between them. The case was decided by the Chamber 
Judge. On appeal against the decision: 

Held, that it was not a case wliich fell under Rule 11 
of the Second Scheduh? of the Civil Procedure Code. 
There was no award which could bo adopted by the 
mere expression of it.s opinion, and the case could 
only be a statcim-nt of questions of law for tlie opinion 
of the Court. The case fell umler section 10 of tho 
Indian Arbitration Act in so far as it related to tho 
agreement which was not the subject of tho Court’s 
order, and, therefore, no appeal lay. 

Where there is a reference with the intervention 
of a Court of justice, the provisions of the Indian 
Arbitration Act do not apply and the powers of the 
arbitrators are governed by the Second Sclicdnle of the 
Civil Procedure Code 

Appeal against Suit No. 7tl of 1908 from 

the following Jmlgnient of 

Macleod, J.—Tlie arbitrators having differed 
have stated a special case for the opinion of 
the Court on the following points: — 

(1) Wliotlier before partil ioning the joint 
family properties a reasonable siuu should be 
.set apart for the marriage expenses of the 
third defendant. 
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(2) Whether before partitioning the joint 
family properties a reasonable sura should be 
set apart for the maintenance and raarriaga 
and Mokliva' expenses of Ililui, or in the 
alternative, a reasonable sura presented to 
her which may be appropriated for her 
marriage and 'Mo^dara expenses. The hrst 
question is covered by the decision of Scott, J.» 
in Jai>am Xafhu v. Xatlm Shamji (1), and 
must be answered in llie aflirniative. It was 
also contended in tliat case that if provision 
was to be made for the marriage expenses of 
tlie plaintilf’s unmarried brother, provision 
should alfo be made for the expenses of 
tlie plaiiitilV's son and claugliter but this 
was disallowed as regards the son because 
nephews arc excluded in a partition between 
brothers and as regards the daughter because 
in the it is stated tliat tlie 

marriage expenses of sisters must he pro¬ 
vided for in a partition berween brothers but 
no mention is made of nieces. It would seem, 
therefore, that in a partition between brothers 
and their father the marriage expenses of the 
sister should be provided out of the joint 
estate. Mayne says: “IFaving ascertained 
what properly there is to divide, tlie next 
step is to ascertain its amount. For this 
purpose it is necessaiy lirst to deduct all 
claims against the united family for debt due 
by it or for oliarges on accjiint of main¬ 
tenance, marriage or family ceremonies which 
it would have to piovide for, if it remain 
utillec).’* (section 470). It is suggested 
tliat this passage <loes not refer to a partition 
lietween a father and his sons. Imt in the case 
al)(jve cited, Scott, J., considered that it did 
refer to such a partition, 'riierefore, I answer 
tlie .second question as follows:—A reason¬ 
able sum shouhl b<? presented to Uatni to lie 
appropriated to her marri:ige and 'Muklant' 
expenses. 

An objection might have been made to the 
Court answering tlie (lueslions in favour of 
Katni on the ground that she was not a party 
to tlie suit. JUit MO such objection was made 
before me. aii<l if nece.ssary any such ohjec- 
tion can be met liy a4l«iing her as a partj’ to 
t he suit. 

The plaint ilV appealed. 

Mr. Jaijti/.'tir \>itli Mr. for the 

A ppellant. 

Mr. yMvf/. for Itespondent No. 1. 

(1) 8 I?oni. L. It. 0:52. 


'Me. for Raapoalaafca Nj 3 . 2 

and 3. 

—The question arisesin 
this case at the outset whecher any aDDsal 
will lie. 

The appeal is preferred against an opinion 
expressed by the learned Chamber Judge 
upon a special case stated to him, purporting 
'to be stated in the matter of an. arbitration, 
between the plaintiff and the defendants in 
Suit No. 731 of 1908, pursuant toaOonsenb 
Judge’s Order of the 16th July 1909 and in 
the matter of the Indian Arbitration Act, 
1899, and an arbitration between Purshotum- 
das Ramgopal and Ramgopal Hiralal, 
Badrinarayan Ramgopal and Keshavdeo 
Ramgopal, pursuant to an agreement between 
them dated the 9th July 1909. The parties 
to this last-named agreement are the parties 
to Suit No. 781. 

The special case state.s that the suit was 
instituted for partition of the propertie.s other 
than the immovable properties situate out¬ 
side the jurisdiction of the Court belonging 
to the joint family consisting of the plaintiff 
and the defendants. On the 9th of July 
1909, two agreements were entered into be¬ 
tween the parties. 

Clause 3 of the special case states:— 

‘By the first agreement the parties agreed 
inter aliz to refer to the award, determination 
and final arbitration of Messrs, Tribhu- 
wandas Narotamda.s Malvi and Merwanji 
Kailvhusro Alpaiwalla, Attorneys of this 
Honorable Court, to ascertain and deter¬ 
mine the movable properties and assets 
specified in the said agreement belongingto 
the said joint family in which the said arbiti’a- 
tors might hold the said Pur.shotum Ramgopal 
entitled to tlie reliefs claim in the above suit 
and to effect a partition of the .said properties 
between the parties on the footing that each 
of them was entitle! to an equal one-fourth 
share therein.” 

Clau.se 4 .says: — 

“By the second agreement the partie.s 
agreed to refer to the award, determination 
and final arbifration of the said Messrs. 
Tribhuvvandas Narotamdas Malvi and Mer¬ 
wanji Kaikhusro Alpaiwalla to ascertain the 
properties other tlian those that maybe held 
by the said arbitrators to be covered by tho 
aforesaid suit and to take necessary accounts 
in respect thereof, and to effect a partition 


Indian oasbjs, 


Vol. VIll] 

PURSHOTUMDAS V. RAUGOPAL. 

thereof between the parties on the footing 
aforesaid.” 

Clause 5 states:— 

‘By a Consent Judge’s Order dated the 
16th July 1909 made in the said suit, tlie said 
first agreement of reference was declared to 
be for the benefit of the third defendant and 
sanctioned, and it was ordered that the 
matters mentioned in the said agreement of 
reference be referred to the arbitration of the 
said arbitrators. 

Then the case pi’oceeds to state certain ques¬ 
tions which have arisen as to whetlier moneys 
should be set apart for the marriage expen¬ 
ses of certain male and female members of 
the family and for the maintenance of a girl 
named Ratni. Clauses 12, 13 and 14 are 
as follows: 

12. The arbitrator Tribhuwandas Naro- 
tamdas Malvi awards that no sum should be set 
apart for the expenses of marriage of Keshav- 
deo, or for the expenses of marriage and 
Moklavd' and maintenance of Ratni; nor, in 
the alternative, any sum presented to her 
which may be appropriated for her marriage 
expenses. 

“13, The arbitrator Merwanji Kaikhusro 
awards that a I’easonable sum should be 
set apart for expenses of marriage of Ke.sbav- 
deo and for the expenses of marriage, 
Moklava ' and maintenance of Ratni; or, 
in the alternative, a reasonable sum may 
be presented to her out of the joint family 
property which may be appropriated for her 
marriage expenses. 

14. The questions of law for the opinion 
of the Court are whether before partitioning 
the said joint family properties a reasonable 
sura should be set apart by the arbitrators 
out of the said properties: 

“ (1) To provide for the marriage ex¬ 
penses of the third defendant Ke.shavdeo, 
the unmarried son of Hamgopal Hiralal, the 
first defendant, and 

“(2) To provide for the maintenance, 
marriage and Moklava expenses of Hai 

Ratni, the unmarried daughter of the Hrst 
defendant. 

“ (3) Or, in the alternative, a reasonable 
sura may be presented to her which may 
he appropriated for her marriage and, 
Moklava^ expenses.” 

It was necessary to provide for the reference 
to the arbitrators by the two agreements be¬ 
cause owing to want of juiisdiction all tlie 


17^3 


questions between tbe parties could not be 
raised in the suit in which the Consent Order 
was made* 

Now, where there is a reference with the 
intervention of a Court of justice, the pro¬ 
visions of the Indian Arbitration Act do not 
apply, and the powers of tlie arbitrators are 
governed by the second Schedule of the 
Civil Procedure Code. (See the preamble 
to the Indian Arbitration Act and sec¬ 
tion 89 of the Civil Procedure Code). 
Therefore, with regard to the arbitration so 
far as it affects the subject of the suit, the 
arbitrators could only take the opinion 
of the Court under Rule 11 of Schedule 11 
of the Civil Procedure Code, which providos 
that upon any reference by an order of the 
Court, tlie arbitrator or umpire may, with 
the leave of the Court, state the award as to 
the whole or any part tliereof in the form 
of a special case for the opinion of the Court, 
and the Court shall deliver its opinion thereon 
and shall order such opinion to be added to 
and form part of tlie award. "With regard 
to tlie otlier agreement of the 9th of July the 
provisions of tlie fmlian Arbitration Actapply. 
The only .section of that Act, which gives 
the arbitrators power to take tlie opinion 
i‘f the Court, is section 10 (6), wliich pro¬ 
vides that they sliall have power to state a 
special case for (he opinion of the Court on 
any question of law involved. 

It is conceded that if tlie arbitrators are 
merely stating a case for tlie opinion of (lie 
Court before they liavemadean award no ap- 
peal lies, as has been decided, in Pngland 
witli reference to section 19 of the Indian 
.Arbitration Act of 1HS9, in In re Knight and 
Tabernacle J'ennanent Building Socieh/ {arbi¬ 
tration) (l)and In re Uothind Sfenni.diip Com- 
pang and Brisful Steam Nacigafitni Compnng 
(2). It is. liowever, cuntemled tliat tliis 
special case is an awai-d in tlie form of a 
special case wliich the arbitrators were com¬ 
petent (o submit either uinler Rule 11 of (ho 
second Schedule of (he Civil Proctalure (’ode 
or section 10 of the Indian Arhitiation 
Act, and that an appeal is expressly pro* 
vided for by Srcti<m 101- ef tlie Civil Iho- 
cedure Code. 

AVith reference to the scope of section 10 
(/>) of the IiKlian Arhitralion Act, it i.s 

tl) {1M)2) 2 Q. 15. (Ua ; 02 L. .J. (). B. IV.i ■ I?, n; 

07 li. T. 402 ; 41 W. K. :\o ■ :,7 .1. V. 220. 

C2) (.1‘JUOJ UO L. T. “OUj 2a T. L. K. r,L». 
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material to note that in the English Arbi¬ 
tration Act, upon whicli the Indian Arbi¬ 
tration Act was bnsfcd, there are two sec¬ 
tions providing for referencas to the 
Court by arbitrators, namely, section 7 (b), 
which permits the arbitrators to state an 
award as to the whole or part thereof in the 
form of the special case for the opinion of 
the Court, and section 19, which permits 
them to state, in tlie form of a special case 
for the opinion of tlie Court, any question of 
law arising in tbe course of the reference. 
It appears to us that the legislature in fram¬ 
ing section 10 (/y) of the Indian Arbitration 
Act has deliberately followed the wording 
of section 19 of the English Act and in 
framing Rule 11 of the 2nd Schedule of the 
Civil Procedure Code has followed the word¬ 
ing of section 7 (h) of the English Act. 

According to the decisions of tlie Court 
of Appeal in England in In re Knight and 
Tabernacle Permanent Bail hug Society (1) 
and In re Kirhleathnni Loral Brntnl and 
Stechton and Middloifhio-ough Ilu/cr Board (3), 
an appeal lies from the opinion of tlie Court 
expressed upon an award stated in the form 
of a special case, and tliat is provided for by 
section lO-l-of the Civil Procedure Code. 

It lias, therefore, been necej^sary for coun¬ 
sel on behalf of tlie appellant to argue that 
the special case with which we are concern¬ 
ed is an award stated in the form of a 
special case. This argument is only material 
with reference to the arhitration proceeding 
under the Consent Judge's Order of the 10th 
of July. The agreement whicli was mlopt- 
ed by that older provides tl.at ’ the arbi¬ 
trators aie autliorised fiom time to time to 
make an interim award or aw'ards or make 
or direct partial distribution or distributions of 
the said property and in case the said arbi¬ 
trators shall, by reason of disagreement or 
any other cause, fail to make an award or 
determine any inaiter or matters hereby 
referred to them, the matter or matters 
as to which there shall be such failure 
be and they are hereby referred to the 
umpirage and decision of such person as 
the said arbitrators shall before entering 
upon this reference appoint to act as umpire 
who shall likewise have authority to make 
an interim award or awards.” The agree¬ 
ment, therefore, provides that in the case of 

(a) (isao 1 Q li. 4 H. l'J4; tJ7 L. T. bll 57; 

J. r. 4^1 j 62 L. J. tv 1-^* 



disagreement between the arbitrators which 
prevents them from making an award such 
as is contemplated in the agreement, the 
matter in difference is to be referred to an 
umpire who shall make the award. 

Now, the special case discloses a difference 
of opinion between the arbitrators, and there 
has been no reference to any umpire; and 
we are unable to hold that the mere use 
pn our opinion, a mistaken use) of the word 

award ” in clauses 12 and 13 of the special 
case, converts a reference to the Court for 
its opinion upon a difference between arbi¬ 
trators into an award in the form of a spe¬ 
cial case. The special case is in no sense 
an award. The award would have to provide, 
if any provision is in law necessary for the 
expenses of the marriage of Keshavdeo or of 
Ratni, what sum should ba set aside; but 
no sum is mentioned in tbe case as hav¬ 
ing been agreed upon between the arbit- 
rator.s as a reasonabla and proper sum. 
Again, the special exss leaves it open to 
the Court te take a view which is not the 
view of either of the arbitrators upon the 
question submitted. 

Tliere is, therefore, no award which can be 
adopted by the Court by the mere expres¬ 
sion of its opinion, and the case can only 
be, as it is expressed to be in clause a 
statement of question of law for the opinion 
of the Court. 

We, therefore, are of opinion that this is 
not u case which falls under Rule 11 of the 
second Schedule of the Civil Procedure 
Code; Imt that it falls under section 10 of 
the Indian Arbitration Act in so far as it 
relates to the agreement which was not the 
.subject of tlio Court’s or der of the 16th 
July 1909: and tliat, therefore, no appeal 
lies. 

We dismiss the appeal with costs. 

Appeal dismtsseiL 

Atlorney.s for tlie Appellant: Messrs. 
Jfiralal, Mody and Banchoddas. 

Attorneys for the Respondent: Messns. Btck^ 
nell, Mciwanji and llojncr. 


Voi. vilrj 
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YIBCDAPRITA t’. ESOOP SAHIB 

MADRAS HIGH COURT, 

Civil Appeal Ho. 81 op 1906. 
September 5, 1910. 

Present: —Mr. Justice Wallis and 
Mr. Justice Krisbnaswami Aiyar. 
VIBUDAPRIYA THIRTHASWAMI and 

OTHERS—Appellants 

versus 

ESOOP SAHIB AND OTHERS—Respondents. 

Highway—Public user — Dedication—Unrestricted 
dedication, presumption as to—of prooj—Rival 
religious sects—Marching in procession with music on 
a highivay—Hindu temple—Dedication by trustees, pre¬ 
sumption of. 

Dedication must be presumed from the user by tlie 
public of a thoroughfare as a highway, whoever was 
the owner of the soil at the time of dedication. 

Reg. V. East Mark, 75 R.H. 653j H.Q. Ih 877; 17 L. 
3. Q. B. 177; 12 Jur. 322 and Turner y. Walsh, 6 App. 
Cas. 036; 50 L. J. P. C. 55; 4> L. T. 50, referred to, 

The rule of Knglish Common Law that dedication 
of a highwaj arises by the fact of the private owner* 
ship of the soil does not apply to India. 

Where a Hindu temple stood on such liighway 
there is no presumption that the dedication was 
by the trustees of the temple any more than that 
the common owner of the site of tlie temple and 
of the road founded the templennd gave it the site and 
dedicated the highway to the public. 

Where there has been a general user by tlic 
])ublic, a dedication without reservation would be 
presumed, if that was possible, and the burden of 
l)roving the reservation will lie on the party con- 
tending for it. 

Ballard v. Dyson, 9 11. R. 770; 1 Taunt 279; Poole v. 
Huskinson, 63 R. K, 782; 11 M. and W. K27 and 
Morquiss of Staiford v. Coyucy, 7 B. A C. 257; 5 L. 3. 
(o. 8.) K. B. 285; 31 R. 'll. 186; Rey. v. Pratt, 99 K. 
R. 792; 4 E, & B. 860; 3 C. L. R. 686; 21 L.J.M.C. 113; 
1 .Tur.(N.s.)081; 1 Dear C.C. 502; 3 W. 11. 372; 25 L. T. 
(o. s.) 65; Harrison v. Duke of Rutland, (1893) 1 Q. B. 
142; 62 L. J. B. 117; 4 R. 155; 68 L. T. 35; 41 W. R. 
332; 57J.I*. 278; Ilicknian y. Mul.<cy,{lU00), I (^ B. 755; 
69 L. J. (^. B. 511; 82 L. T.321; 4S W. K. 385, re- 
ferred to. 

Though the proper use of a highway is for passing 
and ro-passing and user for any other purpose may 
amount to a trespass, marching in procession with 
music is not an excessive use of a highway. 

Sadayopachariar v. Krishnamurti, 30 M. 185; 4 A L. 
J. 333; U C. W. N. 5S5; 5 C. L. J. 566; 17 M. L. J. 240; 
0 Bom. I,. U. 663; 2 M. L. T. 201, referred to. 

Sadagopichariar v. Rini'i Row, 20 M. 376; Kau- 
<lasnioiny Mudali y. Suhrama.nyya Mudali, 32 M. 478; 
6 Ind. Cas. 716 and Maunady Mudali v. Xalloi/n 
Oovindan, 32 M. 527; 6 M. L. T. 283; 19 M. L. J. 4(37; 
4 Ind. ('as. 870, followed. 

Tlioiigh property vested in trustees cannot ho 
presumed to liavc been dedicated as a higliwav, 
whore such dedication would be contrary to the 
purposes of the trust, a procession witli music by 
Mubomedau inhabitants will not, in the aliseiicc 
of ovidonco, contravene the purposes of the trust.s of a 
Hindu temple, even assuming that the dedication was 
by the trustees of the temple. 

Re.v. V. Inhabitants of Leake, 39 R. R. 521 at p. 529; 


5 Bar and Ad. 469; 2 N. and M. 583; Keaverson v. 
Peterboroxigh Rural Council, <'1902) 1 Ch. 557; 71 L. 3. 
Ch. 378; 89 L. T. 738; 50 W. R. 549; 66 J. P. 404, re- 
ferred to. 

Appeal against the decree of the Subordi¬ 
nate Judge's Court of South Canara, in Origi¬ 
nal Suit No. 44 of 1904. 

Mr. Sundnra Aiyar, for the Appellants. 

Mr. Narayana Rao, for the Respondents. 

Judirment. 

Krishnaswami Aiyar, J,_The plaintitfs art 
trustees of a Hindu temple. They have insti¬ 
tuted the action to restrain the defendants, 
who represent the Mahomedan inhabitants of 
Udipi, by means of a permanent injunction 
from marching in procession through the 
portions marked III a and 1116, in the plan 
Exhibit W, W, W. The Subordinate Judge 
has given them a decree as prayed for a.s 
regards III6. Tlie defendants made no claim 
to go in procession along III6, and as the 
respondentsin tlie appeal before us no attempt 
was made by them to object to that portion 
ofthedecree. As regards Ilia, the Subordi¬ 
nate Judge has restrained the defendants from 
going in procession with music and reciting 
prayers while religious worship is going on 
in the plaintiff’s temple. Mr. Suiidara Aiyar, 
who argued the case for tlie plaintiffs wlio are 
the appellants before us, did not contest the 
right of the defendants to go in procession 
along Ilia. But he argued against their 
right to go in procession with music or re¬ 
peating prayers, at any time along Ilia 
whether worship was or was not carried on 
in the Hindu temple. Mr. Narayana Rao for 
the respondents objected to the Subordinate 
Judge’s decree restricting tlieir right to go 
with music and reciting their prayers to 
hours when there was no worship going on 
in the Hindu temple. The right to go in 
procession with music was the principal bone 
of contention before us. No serious effort 
was made to impugn the finding of the Sub¬ 
ordinate Judge that Jlla belongs to the 
temple. We are not prepared to dissent from 
tliat finding. In addition to the evidence de¬ 
tailed by the Subordinate Judge, we may ad¬ 
vert to the fact disclosed by the plan and the 
evidence of the phiiutifT.s’ witnesses Nos. 2 
and 4 that there aie traces of ..n old temple 
wall outside tlie limits of the streets in ques¬ 
tion and on three .sides of it. 

Starting then from tlic position that tlie 
sub-soil of Ilia vests in the temple, tlio next 
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question is \Yhat rig-lits the public have over 
tlie surface. Ilia is a p.iit of the big trunk 
road leading from Man 3 :lalt)re to KHj’asapur 
uas tlie onlj’^ road between lljo.se place.s till 
the coast road was opened less than forty 
years ago acc*>rding to the plaintiff's second 
■witness. It is notiti eviileiicc wlicn Ilia 
^vas laid out. Its origin is lost in antiquity. 
The public has used it as a thoroughfare 
from time immemorial. Dedication must be 
presumed from the u.ser as a highway, who¬ 
ever was the owner of tlies>il at the time of 
the dedication. i v. East Mmh (1) and 

'J'nrner v. W’lihh {'Z) deci<le that the Crown 
is no exception. There is n*) evidence in this 
case of dedicition by the trustee of the temple. 
The genei’al prinii presumption of law iu 

1‘bigland is that the freo-hold of the road ad 
viediuyn filum is iu I he propj-ietorsof the land on 
eithei' sidei .see Il'iiijh v. (.‘1) and Jjondon 

un i Stuih H7.v/'yu liniUcnij v. H'tv/ 'Minister 
Cui'irfrntinn (1) and that wh.ui tlie road was 
originally f )r!n(‘d, tlie pr.iprietor.s on either 
side each c >nt rihuted a p>rtiou of liis land for 
the p.irpose. ll'ilnios v. H'dlinijhani (o) and 
In tr Whih'!> Chnrili-s, f'Jiurifij Cirnmi.<sio)ii’r.'i 
v. The Mftr,'i>- ij Jjoutl 01 (<»)■ This rule is 

carried so far iji l-lngland as to rai-e ihe 
})i'esnniplion that the waste laud ou cacli 
side of tlie road is tlie property of the ailjoin- 
iug owuer.s. St'-rl v. PrirUett (7) and D.il lom 
J*rin<j V. /'raisv i/(s). 'riiese pre.sumptions are 
based upon the fact that piMperty i>i land 
vests iu private owuer.s. Dedic.ition, th{*re- 
fore, of a highway under tlie ('ommoii Law 
urise.s l>y the fact of the private owner’ship of 
the soil. It may be opcoi to question liow far 
tliese piincii»h‘s have any npplicition to 
India wliere it is not t lie acc'^ptetl tlieory tliat 
tli(? property in laml foi' which poUi is issued 
is in t lie gi'.intee of ihe pnft-th from Govern- 
niont more lliun iu the (Ijvernmont itself. 
r.Sec however Mohnrnck Slmh v. 7oq/a''// 
and IhiUinr Sin'jh v. 77," .S-vavVarf/ e/ <S'/a/" 
/„y hulia in (.'toinrii tlo)!. In the case of 

(1) 75 It. It. 11 (yli. ^Vi , 17 h. ■). 15- I77j \2 

Jur. 

(j 0 Al*p. t il--- U'.iil; .50 L. .r. P. * . •>•»: I * 1^- t • •>P' 

(A) (rsua) 2 <.r ir it) at p. 20; t>2 li. J. h). It- 
•1 u. 1,. 'r. au.">i .57 J- i’. a-'»s. 

(-1) (l'.)o2) 1 Pli. 2))!);7l 1,. •). Cii. a t. 

(.')) 2.) !'• .1- Cl>. i:tO at ; 7 C. It. (-V. ) Ai!); <5 

J iir. (.v. ) 5:U. I -u 

(r.) (is'.rs) I <;|j. )».’>:) at p. on >; ♦»« l,. -J. Cli- t«); es 
J. T l‘) \V. It ^70. 

(7) 20 It It. 717i 2 Siailv. -iUJ. i^) 7 \l u. B. .'JOl. 

p.q I C. 2UU. -2 A. PU. 
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waste lauds at all events nob included in a 
pattah in ryofwari tracts the property has 
unquestionably been treated as vesting in the 
Government. There is no reason to suppose 
tliat the dedication of Ilia was originally 
made by the trustees of the temple rather 
than that a common owner of the site of the 
temple and of the road founded the temple 
and gave it the site and dedicated the high¬ 
way to the public. The argumeut of Mr, 
Sundara Aiyar assumed that the trustees of 
tlie temple must have dedicated the high- 
Avay. He then proceeded to contend that 
it was upon tlie defendants to show that tlie 
dedication was unrestricted withoutanyre- 
servation, thatan unrestricted dedication ought 
not to be presumed as that Avould be contrary 
to the powers of trustees of a Hindu temple, 
wlio could not make a grant injurious to tlie 
intcrost.s of the temple and that if there was 
a dedication without reservation, it would 
1)0 invalid as contravening the purposes of 
a Hindu religious foundation like the temple 
in (|ueslion. Altliough the nature of the user 
is tlie only basis for determining the extent 
of tlie dedication, a general user in the case 
of a public liighway would throw the burden 
of proving the reservation upon the person 
contending for it. The law would nob re- 
.sti'ict the public to the extent of proving the 
exact mode of user on wliich there was evi¬ 
dence, requiring the party pleading an un¬ 
restricted right to establish it. IwBallardx. 
Ihj,ou{U), Chief Ju.stice Mansfield, distin- 
crui.sliing between a public highway and a 
private way, ob.served that in general a public 
highway is open to cattle, though it may ho 
si) unfrequented that no one has seen an in- 
stiiiice of tlieir going there: but the pre¬ 
sumption would be for cattle as well ns 
carriages, lu tiie case of a private way, how¬ 
ever. ho was of opinion that when there wa.s 
111 grant, usage alune indicated the extent. 
Althoiigli it .seems to be the better opinion 
at the present day that there may be a 
partial doMlication of a highway, limited ns 
to tlie extent of the user though not to apart 
of tlie public [See t^Ien on Highw'ays pages 
:’S and 39: ruolev.JInskin.sim (12) and the 
Marfpiis of Stafford v. 7 ^//m'y (13)J, there is 
no instance in which the public being entitled 

on B H. K. 770; 1 Taunt 279. 

(J2) 03 It. II. 7t<2; 11 M. & \V. S27. 

03) 7 IJ. & (J. 207j 5 b. J. (o. s.) K. 13, 2ttJi 31 »- 

It. liiO, 
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to use the highway at all times and men 
and cattle and carriages being entitled to pass 
and re-pass, any restriction was imposed on 
the manner of passing along the highway. 
It is true a highway is for passing and re-pass¬ 
ing and it may amount to a trespass to use 
it for other purposes. See li^gina v. Fratt 

(14); H-m'ison v. Duke of Rutland (15); Hick- 
man v. Maise (16). Mr. Sundara Aiyar 
has not attempted to argue that march¬ 
ing in procession is an excessive use of a 
highway. Notwithstanding the observa¬ 
tion of Mr. Justice Bhashyam Aiyangar and 
Air. Justice Subramania Iyer in Sadagopa- 
chariar v. Krisknamurthi Rao (17), the 
matter has been finally set at rest by the 
judgment of the Privy Council, approving 
entirely the judgment of this Court in 
Sadagopachariar v. Rama Rao (18). And the 
two cases of Kandasami Mudali v. Subra¬ 
mania Mudali (19) and Maniiadtc Mudali v. 
Nallaya Qovindan (20) are explicit upon the 
point. The presumption of the complete dedi¬ 
cation was affirmed in Mannadx Mudali v, 
Nallaya Govindan (20) by Benson and San- 
karan Nair, JJ., when they said: “There is no 
evidence as to the origin of the user nor is 
there any evidence that the dedication was 
subjected to any conditions”. Dedication 
would be assumed if dedication was possible. 
Farquhar v. Newbury Rural District Council 

(21). Where there has been a general user 
by the public, a dedication without reserva¬ 
tion would be presumed if that was possible. 
Mr. Sundara Aiyar’s contention that a dedica¬ 
tion cannot be presumed to have been made by 
the trustees of the Hindu temple has not 
been supported by references to the ceremo¬ 
nial or ritualistic practices of Hindu temples. 

It has undoubtedly been held that property 
vested in trustees cannot be presumed to have 
been dedicated as a highway where such de¬ 
dication would be contrary to the purposes 

(14) 99 R. R. 792; 4 E. & B. 860; 3 C. L. R. 686; 24 
L. J. M. C. 113; 1 Jur. (n. s.) 681; 1 Dear. C. C. 502; 
3 W. R. 372; 25 L. T. (o. s.) 65. 

(15) (1893) 1 Q. B. 142; 62 L. J. Q. B. 117; 4 K. 155j 
68 li. T. 35; 41 W. R. 322; 57 J. P. 278. 

(16) (1900) 1 Q. B. 755; 69 L. J. Q. B. 511 ; 82 L. 
T. 321; 48 W. R. 385. 

(17) 30 M. 185; 4 A. L. J. 33.3; 11 C. W. N. 585; .5 
C. L. J. 566j 17 M. L. J. 240; 9 Bom. L. U. 663; 2 M. 
L. T. 204. 

(18) 26 M. 376. 

(19) 32 M. 478; 0 Iml. Caa. 716. 

(20) 32 M. 527; 6 M. L. T. 285 ; 19 M. L. J. 467 ; 4 
Iiul. Cas. 870. 

(.21) (1908) 2 Ch. 586; 72 J. P. 445 j 25 T. L. H. 39. 


of the trust. See Rex, v. The Inhabitants of 
Leake (22) and Neaverson v. Peterborough 
Rural Council (23) and Pratt on Highways 
page 23. But that is not sufficient to justify 
a conclusion of no dedication when the user 
as a highway for all purposes is established 
and objection is taken only to procession with 
music as opposed to the religious usages of 
the temple. It is enough, however, to say that 
as no evidence has been adduced in this case 
that the procession with music of the 
Mahomedan inhabitants would contravene 
the purposes of the trusts of the Hindu temple, 
there is no impediment to the presumption of 
a dedication by the trustees of the highway 
unrestricted as to the mode in which the pro¬ 
cession might be carried. But as pointed 
out already we are not obliged by 
any evidence in the case to suppose that 
the highway was dedicated by the trustees of 
the temple. If it was not, no question of 
the legality of unreserved dedication cm 
possibly arise. It follows that the Sub¬ 
ordinate Judge was wrong in granting the 
injuncMon as regards Ilia. We must, there¬ 
fore, dismiss the appeal with costs and allow 
the memorandum of objections in part by dis¬ 
missing the suit as regards the injunction 
granted in respect of Ilia. But as the re¬ 
spondents have partially failed with reference 
to the memorandum of objections, we make no 
order as to costs in regard to it. 

Wallis, J.— I agree, and will only add tliat, 
if it were proved that an unrestricted de¬ 
dication by the trustees would be illegal 
which has not been proved here, then a pre¬ 
sumption in favour of a restricted dedication 
might arise as in Grand Junction Canal v. Potty 
(24); but before such a presumption could be 
raised, I think an illegality of the kind sug¬ 
gested would have to be very clearly proved. 

Appeal dismissed. 


(22) 39 R. U. 526; 5 B. aiui Ad. 469; 2 X. 58.3. 

(23) (1902) 1 Ch. .557 at p. 573; 71 L. J. Ch. 378 ; 
86 L. T. 738; 50 W. R. 549; 66 J. P. 401; 18 T. J.. K. 
860. 

(24) 21 q. B. 273 ; 57 L. .J. Q. B. 572 ; 59 L. T. 767; 
36 W. R. 795; 52 J. P. 692 
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In re SOLAI naick. 

MADRAS HIGH COURT. 

FULL BENCH 
Criminal Appeal No. 290 of 1910. 
October 4, 1910. 

Present: —Mr. Justice Abdur Rabim, 

Mr. Justice Krishoaswamy Aiyaraiid 
Mr. Justice Aiyling. 

7» SOLAI NAICK and others— 

Appellants. 

Criminal Procedure Code (/Irf V o/l898),*\s. lOZaful 
lOG—fJvidein'C Act {I of 1872), 1)1 —Search li.’<t— 
Parol evidence of the content.-; o/, trhethcr admi;isible. 

The provisions of section 01 of tl>e Eviilcnco Act 
<lo not apply to the case of a search list prepared 
under section 103 of the Criminal Procedure Code. 

Wlicn a search has been Conducted under section 
303, Criminal Procedure Code, other evidence can l)c 
given regar<ling the tiling's seizetl in the course of the 
search and rejrarding the jdaces in which they were 
respectively fount!, than the list which the law in 
the section directs to be tliawn Uj» containing these 
particulars. 

If the narrative of an extrinsic fact has been coin- 
inittod to writing, it niay be proved by parol evi¬ 
dence. even though siicli writing is retpiired by law. 

Jivandtis Ke^liaeji v. I-'raiuji Xanabhai, 7 Boin. II. 
C. H. 45 at p. 63. n-ferred to. 

Appeal against the sentence of the Court 
of Sessions .ludge of Tinnevelly Division, in 
Case No. 4‘3 of the Calendar for 1910.' 
ORDER OK HEKKRENCK TO A FULL 

RENCH. 

Ill this rase ;i search was made by an 
ollicer in chaige of a police station in a place 
not within the limits of his police station 
and evidence was given of this search. It is 
contended that under section 16(1, Criminal 
Procedure Code, tlie oflieer had no power to 
make this searcli hiin.self, that the search list 
drawn up is, theicfore, not evidence, and 
that no evidence can be given of the search. 
If when a search is conducted, the searcli list 
drawn up as directed in section 106 (2), 
Criminal Piocedure Code, i.s the only evi¬ 
dence that can be tendered as to the fact.s, 
which such a document should contain accord¬ 
ing to section, then the contention must ap¬ 
parently prevail bj' rea.soti of the provi¬ 
sions of section 91 of the l-lviilence Act. 
Rut on tills point there is a conflict of rulings. 
Tlius in t!ie case of Ahdnl Kalar v. Qnenn^ 
pjmprcss (1), it was held that a .search list 
prepared under section 106, Criminal Pro¬ 
cedure Code, is the proper and only evidence 
admissible of the fact.s which oiiglit to he 
contained in the search list. On the other 
hand, in tlic case of the Public I'rosccut-jr v. 

(1)2 Weil ’s ' 1 . H- 515, 


Sarahu Ghinnaya (2), it was held that a 
search list is not evidence of the facts stated 
therein for the purpose of section 91 of the 
Evidence Act and that oral evidence was ad¬ 
missible. Again in In re Elamathan (3), ' 
a Bench of this Court refused to follow 
the earlier of the above cases and fol¬ 
lowed the later case. As the matter is 
one of great importance and continually 
arising, we think it should be definitely de¬ 
cided. We, therefore, refer to a Full Bench 
the question whether when a search has been 
conducted under section 103, Criminal Pro¬ 
cedure Code, any evidence can be given re¬ 
garding the things seized in the coui’se of 
the search and regarding the places in which 
they W'ere respectively found other than the 
list which the law in the section directs to 
be drawn up containing these particulars. 

Mr. M. D. Vevndoss^ for the Appellants. 

The Public Pyosevnfo)\ Contr<a, 

Opinion •—We answer the qurstion re¬ 
ferred to us in the affirmative. Section 91 of 
tlie Evidence Act lays down ‘’when the term.s 
of a contract, or of a grant or of any other 
disposition of property, have been reduced to 
the form of a document, and in all cases in 
which any matter is required by law to bo 
reduced to the form of a document, no evi¬ 
dence shall be given in proof of the term.s of 
such contract, grant, or other disposition of 
property, or of such matter, e.xcept the docu¬ 
ment itself or secondary evidence of its con¬ 
tents in cases in which .secondary evidence is 
admissible under the provisions hereinbefore 
contained.” 

In our opinion, the words ‘any matter re¬ 
quired by law to be reduced to the form of 
a document’ could not have been intended by 
the legislature to apply to mere observations 
of physical facts which under tlie ordinary 
law have to be proved by testimony in Court. 

All tho instances in which this section has 
been applied are ca.ses in which the matter 
required to be reduceil to tho form of a docu¬ 
ment coiisi.sted of spoken words or other ex¬ 
pressions of the liuman will. We do not, 
however, express any positive opinion that 
the application of the words is to be C3n- 
fined to such cases, but we are quite clear 
that, as laid down in Jivinlis ICesh'ivji v. 
Fntmji Nanahhni (4), if the narr.itive of an 

(2) 2 Weii V Cr. U. 770. 

(3) 7 M. L. T. 362} 5 Iml. 433. 

(4) 7 B. H. C. B. 45 at p. 63. 
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extrinsic fact as in this case has been cera- 
niitted to writing, it may be proved by parol 
evidence and this would be so even though 
such writing is required by law. We need 
hardly point out that if the provisions of 
section 91 were to apply to the case of a 
search list prepared under section 103, Cri¬ 
minal Procedure Code, the results would be 
startling and there would be grave risks of 
miscarriage of justice in many trials in cri¬ 
minal cases. 


(s. C.12 Bom. b. R. 860.) 

BOMBAY HIGH COURT. 

August 6, 1910. 

Preaent-.—Sir Basil Scott, Kt., Chief Justice. 

T. K. GAJJAR —Petitionkr 

VS 

LALLUBHAI DHARMCHAND— 

Respondent. 

Civil Procedure Code {Act Vof 1908X <). XXI, /?. 29 

Stai/of execution — Arbitration Act (IX of 1899), 4.-. 18 

Aivai'd Not a decree hut enforceable an decree. 

An award made under the provisions of tlie Indian 

. Arbitration Act (IX of 1899), although enforceable as 

If It wore a decree (section 18). is nothing more than 
nn award, and the e.xecution of it cannot be stuvc<l 
under Order XXl, Rule 29 of the Civil Procedure 
Code (Act V of 1908). 

Mr. JardinCy acting Advocate General, for 
the Petitioner. 

Mr. P. 8. Taiyarlihnuy for the Respondent.! 

—On the 1st of August 
1910, a summons was obtained from the 
Sitting Judge in Chambers headed; “in the 
matter of the Arbitration between Professor 
Tribhuwandas Kalliandas Gajjar and the 
firm of Messrs. Jivanchand Lallubhai & Co., 
and in matter of the Indian Arbitra- 
hon Act IX of 1899-Professor 
rribhuwandas Kalliandas Gajjar—Petitioner; 
and Lallubhai Dharamchand and the otlier 
paHners in Jivanchand Lallubhai & Co. 

Respondents,” calling on the above- 
named petitioner to appear and show cause, 
It any, he hath wliy the execution of the 

award, dated the 19th January 1910, should 

The award of the 19th January 1910, was 
an award made under the provisions of the 
Indian Arbitration Act IX of 1899, whereby 
the farm of Jivanchand Lallubhai & Co. were 


directed to pay to Tribhuwandas K. Gajjar 
the sum of Rs. 2,15,000, Rs. 1,00,090 being 
payable at once and Rs. 10,000 every sub¬ 
sequent month. At the time of the sum¬ 
mons there still remained payable by monthly 
instalments a sum of Rs. 65,000. Up to 
that time no steps had been taken to obtain 
the assistance of the Court in securing the 
payment of the amount of the award, but 
under the provisions of the Indian Arbitration 
Act the petitioner would be entitled to 
enforce the award as if it were a decree of 
the Court. 

•» 

On the strength of that provision in section 
15 of the Indian Arbitration Act, the parties 
against whom the award has been made 
contend that this Court, under Order XXl, 
Rule 29, of the Civil Procedure Code, should 
stay the execution of the award until tlie 
disposal of Suit No. S50 of 1909. That is a 
suit filed by Gulabchand Munalal against 
Kasturchand Uaya, the firm of Jivau- 
chand Lallubhai ifc Co., the present respond- 
ents, and the petitioner T. K. Gajjar, for the 
winding up of a partnership, in which, it is 
said, the petitioner was entitled to a share of 
profits, although not liab.e for losses, and i.s 
liable to the partnership for monies withdrawn 
to the extent of Rs, VO.COO. 

Now, such an order for stay can only 
be made by the Court, if there is a suit pend¬ 
ing on the part of a person against whom a 
decree has been passed, against the holder of 
a decree of the Court. It appears to me 
that the petitioner is not a liolder of a decree 
of the Court, nor are the firm of Jivanchand 
Lallubhai <fc Co. persons against whom a 
decree has been passed; for the award, to 
which the applicants seek to give the force of 
a decree, is nothing more than an award, 
althougb it is enforceable as if it were a 
decree. In the word.s of Fletcher Moulton, 

L. J., used with reference to section 12 of the 
Knglish Arbitration Act of 1SS9, that section 
‘gives no power to turn such an award into 
a judgment. It gives to tiie award the 
same status as a judgment for the purpose of 
enforcement, but it leaves it what it was 
before, viz., an award.” See In re a Banknipfci/ 
Notice (1). 

The application is, therefore, in my opinion, 

misconceived, and it is unnecessary to tii.s- 

cuss the further question vvhifli iniglit arise 
(1) (UW7) 1 K. \i. -1-78; 76 L..T. K. li. 171; 96 L T 
131j 14 Hanson I; 23 T. L. U. 2U. 
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as to Tvhether Suit No. 850 by Gulab Chand 
^luna Lai is such ti suit as is ^vithin the 
contemplation of Order XXI, Rule 29, of 
the Civil Procedure Code, even if we assume 
that the award is a decree within the mean¬ 
ing of that rule. 

I, therefore, discharge the summons with 
costs. 

Counsel certified. 

By consent: petitioner to withdraw the sum 
of Rs. 10,000 lodged in Court by the respond¬ 
ents in .«atisfactioD7«o/a?j/oof the instalment 
cr instalments due under the a>vard. 

Smnmons d^Vc/^ar^ed. 

Attorneys for Petitioner: Messrs. Bicknelly 
Mertcaiiji and Homer. 

Attorneys for Opponents: Messrs. Tyahjt\ 
Dayahhai Co, 


(s. C. 121ioin.L. It. 803.) 

BOMBAY HIGH COURT. 

ORn;tNAL Civil Suit No. 207 or 1910. 

July 22, 1910. 

Present: —Mr. Justice Beaman. 
PESTONJI FRAMJI MISTRl— Plaintiff 

ver^'us 

FRAMJI BEJANJI BILLIMORIA— 

Defendant. 

Surceseion Act (X of IHOrj), 02. 101—HV//— 
Con^tructiou — Cl for onil tipniiibitjiioiix tcrmx — K.f’ 
friiixtc fviilfuff. 

A Will provided: “My triisices shall gi\c to in}* 
hrother, Pettonji Frainji Mistri. Ks. 1,500, usiiuely, 
fifteen biindie<l, without interest and the y.«»hHll j^et 
him to vacate the place in my home which he now 
occupica’: 

Held, that on the face of them the words wcic 
(piitc clear and unamhi^iions both as to the property 
nnd the person, and therefore, it was not perniissihle 
to initiate an inrpiiry into tlie facts, (1) that the testa¬ 
tor owed the legatei? lIs. 1.5(K), (2) that that nuin was 
not carrying interest, and (.3) that in lien of interest 
the legatee was resi<ling in the house referred to fn 
the Will. 

The <*onstruetion of Wills must he governed by the 
termsof sections 62 and lC4of the Indian Succession 
Act. 

Wlierc a testator has left no uncertainty as to the 
person to he benefite<I ami the property hy which the 
benefit is to be confciTorl, then the Courts aic 
pr«‘cluded from going outside the actual words used 
hy the testator, and the effect seems to have been 
given to tliis principle by the language of section 164 
of the Iinli.'m Succession Act. 

Original Civil Suit No. 207 of 1910. 

>Ir. witli ^Ir. linlKulnrji, for the 

PJaintilT. 
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Mr. Kanga with Mr.Dtwiwr, for the Defend¬ 
ant. 

Judg-ment. —When this case came 
on for trial, the first questionraised was whe¬ 
ther the defendant was entitled to lay before 
the Court evidence of facts alleged to have 
been in the testator’s mind, and, therefore, 
necessary to be known to the Court before it 
could truly apply the language used by the 
testator in the second clause of the Will. 
This was, of course, strenuously opposed by 
Mr. Jinnah for the plaintiff, who, like most 
counsel of experience, is always most insistent 
on a legal technicality most ingenious, and T 
may say persuasive, in proportion as he feels 
that if this ground fails him his case is lost. 
Nevertbele.ss, after giving the matter my most 
anxious consideration during the whole of bis 
argument and the exhaustive and able reply 
to it by Mr. Kanga, I am still unable to free 
ray mind from the logical compulsion of the 
technicality upon which Mr. Jinnah has taken 
his stand. 


In this country the construction of Wills 
must be governed, I think, by the terms of 
section 62, and, for our particular purpose, 
section 164rof the Indian Succession Act. Sec¬ 
tion 164 appears to be advi.sedly worded go 
as to narrow the field of inquiry to which 
large extensions had been given in England. 
Did tliat section stand alone, tlien the argu¬ 
ment would have given rise to little difficulty- 
But the defendant has invoked the assistance 
of section 62 in his endeavour to escape the 
narrow limitations imposed by section 164. 
And the concluding words of section 62 might. 


no doubt, be thought to give effect to some¬ 
thing like the general principle upon which 
the English Courts have rarely hesitated to act. 
1 own I find it for myself very hard to dissoci- 
atethose wordsfrom the words with which sec¬ 


tion opens. Those words, I think, must govern 
all that follows. So read, the section empowers 

Courts to avail themselves of extrinsicevidenco 

“for the purpose of determining questions as 
to wliat person or what property is denoted by 
any words used in a Will”, etc. Now, in th® 
present case, it seems to me that it is only y 
an undue straining of language that it can 
fairly be said that any question arises as 
determining either the person or proper y 
denoted in the disputed clause. Ingenuity 
might suggest that tliere really is some un* 
certainty about tlio property arising in tbia 
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way, that if Rs. 1,500 given to the plaintiff 

were meant to be given in discharge of a debt 
and not in addition thereto, then w’itbout the 
assistance of extrinsic evidence the Court 
reading the words of the Will simply as they 
stand might dispose of Rs. 3,000 instead of 
the testator’s money. So that to that extent— 
the difference between Rs. 1,500 and 
Rs. 3,0C0—there is really an uncertainty about 
the property denoted in the disputed clause, 
to resolve which the section allows the Court 
to go into extrinsic evidence of all facts which 
might enable it to apply the testators’s lang¬ 
uage more correctly to the facts which were 
within his knowledge. That seems to me the 
only possible line of reasoning by which the 
defendant might hope to escape the rigidity 
of section Id*!, as well as the distinctions in¬ 
sisted upon by some of the very greatest 
Rnglish Judges in dealing with cases of 
somewhat similar difficulty. 

Clause 2 of the Will runs in the following 
terms: My trustees shall give to my 

brother, Pestonji Pramji Misfry, Rs. 1,500, 
namely, fifteen hundred without interest and 
they shall get him to vacate the place in my 
house which he now occupies”. On the face 
of them, these words are quite clear and un¬ 
ambiguous both as to the property and the 
person and if we turn to tlie authorities upon 
which the learned counsel have relied, not¬ 
withstanding the great Judges, who were res¬ 
ponsible for the decisions in Charter'v. Charter 
(1) and Harrison v. Higsm (2), affirming 
the w'ell-known doctrine that where there is 
an ambiguity in the language used by the 
testator the Judge is entitled by the use of 
extrinsic evidence to put himself in the 
testator’s shoes or seat himself in the testator’s 
chair, I cannot see any way of distinguishing 
the facts with which I am at present confront¬ 
ed from those which were ircompromisingly 
dealt with by such high authorities as Lord 
Halsbury, L. C., Lord Daveyand Rigby, L. J. 
in Higgins v. Dawson (3). In the other 


cases there can be no question that very great 
Judges-—one of the very greatest indeed 
Earl Cairns—inclined somewhat liberally to 
the view that where there might be any form 
of ambiguity in the language the Courts 

illumination from extrinsic 
^^-*5 43 L. J. l>. 73. 

(1894-) 1 CIj. 561; C3 L. J. Ch. 385; 70 L. T 

8o8, 


evidence throwing any light upon th® 
surroundirg facts which then by infereno® 
wmuld be used as pointing to the testator’s 
intention. In the last case, however, a sharp 
line is drawn between the propriety—even 
the legality—of taking one step in the direc¬ 
tion of investigating intention. Their 
Lordships unanimously insisted, in language 
which is too plain to be mistaken or mis¬ 
understood, that where a testator has left no 
uncertainty as to the person to be benefited 
and the property by which the benefit is to 
be conferred, then the Courts are precluded 
from going outside the actual words used by 
the testator, and the effect of that principle 
seems to have been given by the language 
of section 164 of the Indian Succes.sion Act. 
There it is laid down: “\V‘here a debtor 
bequeaths a legacy to his creditor, and it 
does not appear from the Will that the legacy 
is meant as a satisfaction of the debt,” etc. 
Plainly the important words are ‘‘and it does 
not appear from the Will,” words which 
confine the scope of the Court’s interpreta¬ 
tion in the first instance to the language 
of the Will and that alone. 

In the present instance, clause 2 of the 
Will is certainly worded in an unusual way 
and therefrom suspicions or conjectures 
might well arise as to the testator’s intention. 

Casually read, the danse does not sound 
like an expression of the testator’s desire 
to confer a legacy upon some chosen object of 
his bounty. There are the curious words 
without interest,” and the immediately 
following sentence directing the executor 
to get the legatee to vacate the house. Now 
the whole force of Mr. Kanga’s argument lies 
in this, that the form of expression i.s so 
unusual as to necessitate a further enquiry 
where it is disputed that the words bear their 
natural meaning. He contends that even on 
the face of this clause it does appear from 
the Will that this was not an ordinary bequest 
but was intended to be no more than the 
sati.sfactioii of a debt and he proposes to lay 
before the Court conclusive evidence of three 
facts: (1) That the testator owed the legatee 
Rs, 1,500; (2) that that s um was not carrying 
interest; and (3) that in lieu of interest the 
legatee was residing in the house referred to 
in that clause at a rent reduced in proportion 
to what would otherwise have been interest 
on Rs. 1,500. If tho.se facts were shown, 
I do not doubt that almost any person would 
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arrive at the conclusion, at which Mr. Kanga 
wishes the Court to arrive, that the clause 
read iu the light of the facts clearly means 
that the testator wished tlie debt to be dis- 
charged and the creditor to be got rid of out 
of the house. And it is for that reason that 
Mr. Jinnali fougiit desperately against the 
introduction of any such extrinsic evidence 
whatever and has taken his stand upon the 
technicality that though the clause may be 
in an unusual form there is nothing really 
uncertain or ambiguous in it. And here 
again we may with advantage read the 
observations of Righy, L. J. approved 
hy Lord Davoy in Jlifjfjnts v. ]}aw<on (d). 
Were I to accede to Mr. Kanga's argument, 
which 1 confess, 1 greatly wish to do 
and have wished to <lo since tlie case 
opened, 1 cannot conceive for myself 
that I should be yielding to what is 
characterised by those learned Judges as an 
illegitimate bias, a pre*possession In favour 
of what I believe to be the testator's inten¬ 
tion. And the ground-work of ^!r. Kanga's 
whole argument seems to me to be cut away 
when we fuitber apply tlie distinctions drawn 
by tliose learned Judges between wliat is 
riglit and wliat is wrong for a Judge 
to do in such circumstances. There is 
really no possibility of any ambiguity 
about tlie per.son to be benefited. The 
testator directs his trustees to give to 
the plaintiff, naming him, a definite sum 
of money. Neither can there be any ambigu¬ 
ity about the property to be given. The pro¬ 
perty is Hs. 1,500. Nor can there be any 
real ambiguity about the w'ords without 
interest.” Whether they are superfluous or 
whether in some instances they might bear a 
meaning—a practical meaning I mean—in 
themselves, they are plain enough. As to the 
direction to get the legatee to vacate the 
house, that too is perfectly plain whether or 
not it i.s intended as a condition of tlie legacy. 

Now, the law laid down in Higgins v. 
Dawson (3) insist.s peremptorily on Judges 
refraining where the language of the Will 
presents no ambiguity from imagining 
ambiguity in its application to dilFerent sets 
of existing facts, and so initiating an intiuiry 
into those fects. The test is perfectly simple. 
Had nothing been known of the debt of the 
plaintUT or hud there been no dispute about 
this Will at all and had tlii.s clause been sub¬ 
mitted to anybody, whether a mau in the 


street or the most learned Judge, could it be 
said that either the one or the other would 
have felt or entertained the very slightest 
doubt about its meaning? I feel, therefore, 
that as a Judge I am bound to follow the law 
laid down for the guidance of Courts in cases 
of difficulty like this by the greatest Judges 
of the realm. 

1 confess I come to this conclusion with 
the utmost reluctance, because it appears to 
me that in this particular case at any rale 
the result will be doing not justice but 
injustice. I believe that there is no doubt 
in (be mind of the plaintiff any more than 
in my own that if we were not trammelled by 
these legal technicalilie.s, if 1 felt at liberty 
logo into the facts which Mr. Kanga says 
he is prepared to prove, and if those facts 
were proved, then neither I nor anyone else 
would hesitate to say that the intention of the 
testator was not to bestow a legacy but to 
discharge a debt. Nevertheless hard cases 
notoriously make bad law and my duty on the 
authorities and the words of the sectional 
have adverted to, which after all are framed, 
I presume, upon a wide survey of averages 
calculated to attain a maximum of justice, is 
to enforce the rule as I understand it. 

I must, therefore, 1 think, refuse to 
allow any extrinsic evidence to be gone 
into here. J must take the terms of the Will, 
terms winch the testator himself chose to use, 
and give their plain meaning and natural 
effect to them. 

At this point, it is intimated to tho 
Couit that after the delivery of this 
interlocutory judgment, parties would pro¬ 
bably settle. 

As to the issue of estoppel Mr. Kanga 
felt unable to can*y it any further and I think 
there is nothing in it. But upon this issue 
he put in certain letters intending to use 
them in support of his contention that the 
defendant could not have reasonably acteO 
otherwise that he did, and, therefore, the 
plaintiff should bear his own costs. This 
leaves the question of costs alone open; and 
before delivering judgment upon it, as the 
Court was about to rise yesterday afternoon, 
1 .suggested to counsel on both sides that 
possibly they might come to some under¬ 
standing. 

This morning they have agreed upon 
tei ms; and there will, therefore, be a decree 
by consent for the plaintiff for Rs. 1,500; and 
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defendant to pay half the plaintiff’s party and 
party costs. 

Attoroeys for the Plaintiff: Me.ssrs. Nanu 
Hormusji S,' Co. 

Attorneys for the Defendant: Messrs. 
Jehajjgir, Mehta and Shomji. 


(s. c. 12 Bom. L. R. 870.) 

BOMBAY HIGH COURT. 

Original Civil Suit No. 392 op 1909. 

August 11, 1910. 

Present: —Mr. Justice Davar. 

R. D. SETHNA —Plaintiff 

versus 

The national BANK op INDIA— 

Defendants. 

Contract Act (IX of 1872), .s-. 17S—Goods—Shnref! 
in Joint Stock Companies—Executor in possession of 
shares—Misappropriating the shares to his own use 
— Pledge—AppUcabilitij of proviso to .>{. 178. 

One A died and left considerable propertv. 
Amongst the property were twenty shares of the 
Textile Manufacturing Company. By the 10th Clause 
of his Will, ho directed that the residue of his pro- 
porty should be used for dhannadn directing liis trus¬ 
tees to use the same in such a way that his name 
shonld bo perpetuated for over. 

C, the sole surviving executor under the Will, after 
obtaining possession of the share certificates, got them 
transferred to his name under the false pretence of 
having paid out moneys in connection with certain 
charities. He, then, jdedged them with the defen- 
dants. C was subsequently ousted from the manage¬ 
ment of the estate and a Receiver was appointed by 
order of the High Court. The Hecoiver brought a 
suit against the defendants asking certain reliefs in 
connection with tho said shares: 

Held, that shares in Joint Stock Companies are 
included within tho meaning of the word “goods” as 
used in section 178 of the Indian Contract Act. 

C got the shares transferred to his own name 
with the intention of misappropriating the said 
shares to his own use and in doing so he was 
clearly guilty of fraud towards his testator’s estate. 
But C. must bo regarded as acting in this matter in 
two capacities. As the sole surviv’ing executor umler 
the Will of his testator, he was in juridical possession 
of the share certificates, but it could not be .said with 
any sense of show or reason that in his capacity as 
pawnor he had obtained possession of the shares from 
tho lawful owner .and custodian, tho executor, by 
means of fraud or offence Under those circumstances, 
tho proviso to section 178 of the Intlian Contract .Vet 
had no application to the transaction. 

Mr. Bahadiirji, with Mr. Pesai, for the 
Plaintiffi?. 

Mr. ^hortt, with Mr. dnrdine (acting Advo¬ 
cate-General), for the Defendant. 

Judgfmenita—One Amb.\rani Moti- 
chancl died on the 12th October 1900. Pre¬ 


vious to his death, on the 3rd of October 
1900, he made his Will whereby he appointed 
his father Motichand Howji, the second de¬ 
fendant herein, Chunilal Pitamber, his wife 
Samoo and his mother’s sister Kashi, the 
executors and executrices thereunder. Pro¬ 
bate of that Will was granted to Motichand 
Howji and Chunilal Pitamber on the 13th of 
March i902, the right of the two ladies to 
apply for probate being reserved. Ambaram 
left considerable property and amongst such 
property were twenty shares of the Textile 
Manufacturing Company. 

By the 10th Clause of his Will, he directed 
that the residue of his property should be 
used for dharmada directing his trustees to 
use the same in such a way that his name 
should be perpetuated for ever. 

In this case the Court is not concerned 
with the administration of Ambaram’s estate 
or with the manner in which Arabaram’s 
estate was administered till after the death of 
Motichand Howji which took place on the 
9th of April 1905. On Motichaud’s death, 
Chunilal Pitamber, as the sole surviving 
executor, came into exclusive possession of 
the wliole estate and remained in management 
thereof till he was ousted by an order of this 
Court, made in Suit No. 31 of 1909, on the 
1st of March of that yeai% whereby Mr. R. D. 
Sethna, the plaintiff in this case, was appoint¬ 
ed a Receiver of the estate of Ambaram Moti¬ 
chand. This suit No, 31 of 1909, is Bled by 
Mulibai, the only daugliter of Ambaram, 
who challenges the validity of bequest to 
dharmada and claims to be entitled to the 
residue of the estate. Jt appears that in 
that suit grave charges were made against 
the defendant therein, Chunilal Pitamber, 
and the charges must have appeared prtma 
/aci'e well-founded to have induced Mr. Justice 
Ru.ssell to appoint a Receiver against an exe¬ 
cutor, depriving him of the possession and 
management of his testator's estate. Chunilal 
appealed against the order but the appellate 
Court confirmed the appointment of the plaiu- 
tiff as Receiver of Ambaram’s estate. 

In Mulibai’s suit, by an order dated the 
15th of April 1909, leave has been granted to 
the Receiver to file this suit. 

In this suit the plaintiif asks for certain 
relief.s against the National Bank of India, 
who are the first defendants herein, in con- 
neclion with twenty shares of the Textile 
Manufacturing Company whicli originally be- 
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longed io tlie estaie of Ambaram Moticband 
and ^^bich were after Moticband Howji’s 
death pledged by Cliunilal Pitambar, who 
is 1 he second defendant in the suit, with (he 
first defendant Bank. Chunilal in September 
If 09, filed a most contentions written state¬ 
ment in ^^hich he raised several points of 
defence against the plaintiff’s suit, giving a 
liistciy of bis dealings with the shares in 
question and maintaining that the plaintiff 
was not entitled to the reliefs he claimed. 

At the licaring, the second defendant did 
net appear to contest the suit and it was 
with great ditriculty that his presence was 
procured before tbe Court, .sometime after 
tins suit bad pioceedcd to a bearing. 

Before considering tbe contentions of tbe 
paities, it is r.eccssaiy to see bow the shares 
in que.sfion have been dealt with: ' Previou.s 
to Moticband Howji’s death, these twenty 
shares of the Textile Manufacturing Company 
were deposited in the Bank of Bombay in 
the joint names of the executors and were 
registered in the Company’s books in tbe 
name of tlie deceased Ambaram IMotichand. 
Cbunilal seems to have drawm out the share 
certificates from the Bank after Motichand’s 
death and got them transfcired to himself 
in tbe Company’s books after abtaining 
po.«session of tbe share certificates from tl)e 
Bank of Bombay. It appears from tbe 
endorsements at the back of the share certi¬ 
ficates tliat tbe transfer to bis own name 
was effected on the 13th of December 1905. 
On tbe 22nd of September 1908, Cbunilal 
pledged ten out of the twenty shares with 
tbe National Bank of India and obtained a 
loan of Ks. 8,000 on tbe security thereof. 
On tbe 16tb of October 1908, he pledged 
the remaining lot of ten shares with the 
same Bank and obtained another loan of 
Bs. 8,000. 

Tlie plaintiff in this suit contends that the 
second defendant got tlie shares by fraud 
iind by committing an offence,” and ho sub¬ 
mits that lie could not make a valid pledge 
to the first defendant Bank and that the 
flist defendant Bank had not acquired a 
legal title to tlie said shares. He further 
hubmits that “his title to the said shares is 
superior to the equitable title (if any) of tbe 
first defendant to the said shares.” The 
plaintiff further contends that tbe first 
dtfendanl is not a Imui fide pawnee for value. 

Tbe first defendants in their written state¬ 


ment say that they had no reason whatever 
for supposing, w’hen they made their advances 
against the shares that the said shares 
did not belong to the second defendant 
Chunilal absolutely. They say they took these 
shares as security for the loans they made 
hona fide and without notice that any other 
person or persons whomsoever had any in¬ 
terest in the said shares. They contend 
that as between Chunilal and themselves, 
Cbunilal was entitled to deal with the shares 
and make a valid pledge thereof. 

It would be convenient in the first instance 
to deal with the questions of fact as to how 
ClniTiilal got the said shares transferred to 
liis own name and whether in doing so he 
was guilty of fraud or of having committed 
an offence. His own ver.sion, as given in 
hi.s written statement, is that his co*executor 
^fotichand Howji, a little before his death, 
suggested to him that these twenty shares 
should be sold. And in support of that 
contention be produced a letter, copy trans¬ 
lation of which is annexed to his written 
statement and marked No. 1, purporting to 
have been sent to him by Moticband Eowji. 
This letter is challenged on behalf of the 
plaintiff as a forgery and on the evidence be¬ 
fore me and having rt-gard to the proved 
conduct of the second defendant, I have no 
doubt that it is not Moticband Howji’s letter. 
Chunilal then goes on to say that on the Cth 
of April 1905, three days before Moticband s 
death lie agreed to sell these twenty shares to 
one Talaksi Thakersi at the rate of Rs. 675, 
that he was not able to give delivery of the 
shares to Talaksi owing to difficulty in re¬ 
moving the shares from the Bank of Bombay 
consequent on the death of his co-depositor 
Moticband Howji, that in the meanwhile the 
shares had risen in value to Rs. 1,000 and that 
on the Istof September 1905, he agreed to pur- 
cha.se for himself the said twenty shares from 
Talaksi Thakersi at the rate of Rs. 1,000 per 
share, that subsequently he paid Rs. 6,500 to 
Talaksi Thakersi as his profit in the tran¬ 
saction and obtained a receipt from him, copy 
translation whereof is annexed to his written 
statement and marked No. 2. He says ton 
he lias given credit to the estate of Ambaram 
Moticband for Rs. 20,000, tbe value at 
be purchased these shares less Rs. 6,5 
which had to be paid to Talaksi. In other 
word.s, be contends that the estate of Am a- 
jam Moticband has been paid the valne o 
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these twenty shares at the rate of Rs. 675 at 
■which they were sold to Talaksi. On the 
evidence before me I find that every state¬ 
ment made by Chunilal in respect of these 
shares is untrue. The alleged sale to Talaksi 
Thakersi was really never made and no sum 
whatever has been paid to him. Talaksi was 
produced before the Court and has given 
evidence in the case. He has denied having 
passed the receipt put forward by Chunilal, 
who now says this is not the man he referred 
to in his written statement. Chunilal is not 
able to point out any other Talaksi Thakersi, 
and I have no doubt that the man produced 
before me was the man he intended to indicate 
as the purchaser. 1 find that both the alleged 
letter of Motichand Howji suggesting the 
sale and the receipt purporting to be passed 
by Talaksi Thakersi are documents forged.by 
Chunilal for the purposes of this suit. The 
active measures taken on behalf of Mulibai 
in impounding these documents and detain¬ 
ing them in Court and the other circum¬ 
stances surrounding Chunilal’s adminis¬ 
tration of his testator^s estate which 
subsequently came to light, have evidently 
frightened him into disappearing from this 
suit. As Mr. Baliadurji was in some 
difficulty about proving certain things 
necessary for his case, Chunilal's presence 
was required and that presence was not 
procured until he was arrested under a 
warrant issued by the Court. He had a 
book containing an account of t!)e administra¬ 
tion of Ambarara’s estate; in that accmnt 
he had made fictitious entries showing that 
ho had paid out large sums of moneys for 
various charities, which he claims to have 
been authorized to do under the Will. In 
that book he had also made debit and credit 
entries with a view to show tliat the estate 
had received from him Rs. 20,000, out of 
which Rs. 6,500 had been paid to Talaksi 
as his profit in the transaction on the original 
sale, and that the balance had been paid 
out in charities. Chunilal has suppressed 
this book but a copy taken on inspection has 
been proved before me and I find that all 
tlie entries showing credit of certain pay¬ 
ments by Chunilal to the estate and by him 
to lalak.si and to charities are wholly 
fictitious entrie.s. It i,s quite clear to my 
mind that under the false pretence of having 
paid out moneys in connection with certain 
charities he has deprived tbe estate of his 


testator of those 20 shares which he gob 
transferred to his name, in doing winch I 
find that he was clearly guiliy of fraud 
towards the testator’s estate. It is po.ssible 
that the fraud, of which Chunilal was guilty 
in having these shares transferred to his 
own name, may amount to the commission 
of an offence. For the purposes of this 
case, it is sufficient to record the following 
findings on facts, namely, that the twenty 
shares of the Textile Manufacturing Com¬ 
pany, Exhibit D in this suit, originally 
belonged to the testator Am baram Motichand, 
and that Chunilal, as the sole surviving 
executor under Ambaram’s Will, got those 
.shares transferred to his own name with the 
intention of mi.sappropriating the .said shares 
to his own use and tliat in doing so he was 

clearly guilty of fraud towards his testator’s 
estate. 

Although the plaintiff has contended in 
his plaint that the first defendants are not 
bo7ia fide pawnees for value and although 
the learned counsel for the plaintiff did not 
specifically abandon that contention at the 
hearing, it is abundantly clear to my mind 
that the plaintiff has no grounds whatever 
for impugning the good faith of the first 
defendants. Before the dates of the pledging 
of these shares to the Bank, Chunilal had 
a current account with them. The Bank had 
no reason to suspect the honesty of their 
con.stituent. It is a branch of their ordinary 
business to advance loans on shares and 
scrips of joint stock companies. Chunilal 
applied to them for a loan just as any 
other merchant in Bonibny might do. The 
securities he offered were shares which were 
registered in his own name by tlie Company 
issuing them. There was not the smallest 
rea.son for presuming or suspecting that 
Chunilal was acting in any improper 
manner, and I have not the smallest hesita¬ 
tion in holding that the first defendants in 
receiving the twenty shares in pledge and 
advancing moneys on the security thereof 
acted in good faith and under circumstances 
which were not sucli as to raise any presump¬ 
tion or suspicion wlia^ever tliat the pawnor 
Chunilal was acting improperly. 

On these findings of facts arise questions 
of law as to whether tliese twenty shares 
are validly pledged witli tlie fir.st defendants 
and whether they are entitled as against 
the estate of Ambaram to hold the same as 
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securily against the loans they made to their 
ostensible owner Chunilal Pitamber. Mr. 
Bahadurji, who has argued the plaintift's 
case with great care and much ability, 
contended in the first instance that the 
question must be decided under the provisions 
of section 178 of the Indian Contract Act, 
that the shares in question in the suit were 
‘ goods” within the meaning of that section, 
tliat Chunilal was guilty of fraud and having 
committed offence in getting the shares 
transferred to his own name and that, there¬ 
fore, even if the Bank acted in good faith 
and under circumstances wliich did not 
raise a reasonable presumption that the 
pawnor was acting improperly, the pledge 
was invalid, tlie property having been 
oi)taitK’d by means of fraud or offence. Tlie 
learned counsel further contended tliat even 
if the transaction was not covered by section 
178 of the Indian Contract Act, the equitable 
title of Ambaranrs estate was superior to 
tlie equitable title, if any. of the first 
defendants to the said shares. And in support 
of that contention he has relied on the case 
(d 77/c 87.rof-.v/jf/v* L'uion Unihvtiu>i oud CfinnJ 
CttmpDnj V. 7V/C Qm-en (1). 

These are very interesting cpiestions of 
law and are not (juestions free from dilliculty. 
In the fiist place, it is necessary to consider 
whc'tlicr shares in a .joint stock company are 
“goods” within the meaning of section 17$ 
of t he Coni I act Act. 'I'he oi)ening .section of 
Ciiapter\'ll of tlie Contract Act, namely, 
section 7(> says : "lu /A/s Chnpfor the word 
goods means and includes every kind of 
mova'ole property." 'rhere is no doubt that 
under this dennition shaies in .Toint Stock 
Companies would be “goods.” But tlie 
([iialifying wortls In this Chapter’ raise 
a presumption that it was possibly' the 
intention of the legislature to give the word 
“goods.” wlien used in other parts of the 
Act, a more res(ricte<l meaning. Section 
17$' comes under Chapter IX and. therefore, 
the definition given in section 7ii does not 
apply to the woi’d “goods” as used in section 
178. It was argued hy ^Ir. Sln>rtt that 
seel ion 17S was a reproduction, from the 
Indian Factories Act and that .shares were 
ii^'f williiii Ihe contemplation of that section. 

Let ns (urn for one moment and see what 
is ineaiit to lie included in goods under the 

(1) I., li. 7 II- L- h- 'h 32 

],. T. 2s:{ W. \l. 7o!». 


English Law. 

In section 62 of the Sales of Goods Act 
1893, “goods” are said to “include all chattels, 
personal other than things in action and 
money.” In Benjamin on Sales, 5tli Edition, 
page 173, I’eferring to this definition, it is 
stated ns follows:—“Things in action” 
include all per.sonal chatteLs that are not 
in possession. Stocks, .shares in companies, 
policies of Insurance and debts are, therefore, 
ho/ goods. But I find that in 1886, previous 
to the enactment of the Sales of Goods Act, 
in the case of The Colonial Bank v. Whinney 
(2), Lord Blackburn .says: “There can, I 
think, be no doubt that shares in a Railway 
Company, though not goods in ordinary sense 
of tlie word, are personal chattels” and at 
page 440 he observes, “f think it was hardly 
disputed that in modern times lawyers have 
accurately or inaccurately used the phrase 
‘chosesin action’ as including all personal 
chattels that are not in possession.” it must, 
however, be remembered that in this case 
the House of Lords was concerned in giving 
the meaning to a particular section of the 
Bankruptcy Act. 

In the year 1893, the very year in which 
the Sale of Goods Act was passed, we find 
Mr. Justice Kekewich discussing the meaning 
of the word “good.s” in the case of Evans v. 
Davirfi (3). In that case the Court had to 
consider whether shares in a limited com¬ 
pany were “goods” within the meaning of 
Order XL, Rule 2, of the Supreme Court 
Buies of 1803 and he answered the question 
in the allirmative. Ilis Lordship, in the 
course of his judgment, ob.serves: Now 
are shares goods which can be sold under 
that Rule ? It was held in Barfholoniew v. 
Ereeman (4) tliat goods included a horse, 
and in ]lt/gina v. Shule (5), it i.s held...tha 

tlie word included a dog_ In Coddnigton 

JocksonviUe Bailwnt/ Company (6) it was 
held hy the Court of Appeal that certain 
foreign bonds came within the rule and an 
immediate sale of tliem was ordered. Accord¬ 
ingly, wirli the.se authorities before me, 1 

(2) (IHSO) 11 App. Cn.s. t2f): 5l5 L. J. Cli. 13; 5o L. i. 

202; \V. H. 70r>; a Mon-ell. 207. -o 

(3) V 1803) 2 Ch. 21(5; (52 L. J. Ch. 061; 3 R. 360; (W 

L. T. 2M; n W.U. (587. ,, 

(1) (1H7K) 3C.IM). 31(3; 3S h. T. 814; 20 W. n. 

(.■>) (IH8S) 21 Q. II. D. 4.33; 57 L. J. C. 120; 69 
L. T. G4(); 37 W. R. 141; IG Cox C. C. 49C; 52 J. r. 
590. 

<(5) (1878) .39 L. T. (.v. s.) 12. 
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Iiave ^ no hesitation in holding that the 
word goods’ does include shares.” 

Turning to the provisions of Indian Con¬ 
tract Act itself, we find, looking at illustration 
(a) to section 150 and illustrations (o) and (0) 
to section 154, that a horse is included within 
the meaning of the word “goods.” And look¬ 
ing again at illustration (a) to section 163, 
we find that a cow is also included within the 
meaning of the word “goods.” But for the 
words In this Chapter” in the beginning of 
section 76 of the Indian Coniract Act, there 
would have been no difficulty in holding that 
shares in limiled liability companies were, 
so far as tlie Contract Act i.s concerned, 
included within the meaning of the word 
goods. It is not easy to understand why the 
definition of goods given in section 76 is con¬ 
fined by the legislature to the Chapter in 
which that section occurs. After much 
anxious consideration, I have come to the 
conclusion, though not without some doubts, 
that shares in joint stock companies must 
be held to be included within the meaning 
of the word “goods”, as used in section 178 
of the Indian Contract Act, and I am of opi¬ 
nion, therefore, that the transaction in this 
suit^ is governed by the provisions of that 
section. If I am right it is quite clear that 

if Chunilal Pitamber as the pawnor had ob¬ 
tained these share certificates from their 
lawful owner or from the person in lawful 
custody of them by means of an offence or 
fraud, the first defendants would have no 
right to withhold the shares from the plain¬ 
tiff. The question is, were the shares so ob¬ 
tained by Chunilal as to make the last pro¬ 
viso to the section applicable to the tran- 
saction under consideiation in this suit? I 
am of opinion thatthe transaction does not fall 
within the proviso having regard to the lan- 
guRge used therein, Chunilal Pitambermust 
be regarded as acting in this matter in two 
capacities and the best test would be to regard 
him «as a separate individual in each of liis 
capacities. Chunilal Pitamber, as the sole 
surviving executor under the Will of his 
testator Ambarain Motichand, was the lawful 
owner of the shares and was a person in law- 
ful custody thereof as contemplated by the 
proviso to section 17^. His pos.session of 
those shares was not mere custody but he 

was inju7'zdu‘(il possesswn of these goods such 
as is refeired to by fcir Lawrence Jenkins in 


Seager v. Hakma (7). The shares belonged 
to his testator. This Court by the grant of 
probate clothed the executor with power and 
authority to deal with and dispose of all 
the property belonging to his testator’s 
estate^ according to the provision of 
the Will. The Will clearly contemplates the 
sale of these shares for the purpose of utilis- 
ing residue in charitable disbursements. 
Chunilal, as the sole surviving executor, was 
entitled at any moment to sell these shares 
or ^ dispose of them in any manner he 
liked. I have found, as a matter of fact, 
that be got these shares transferred to’ 
himself fraudulently with a view to misap¬ 
propriate the shares themselves or their 
sale proceeds; and it is also found that some¬ 
time _ considerably after the transfer to him¬ 
self in 1908 he pledged them with the 
first defendant Bank. Here we have, there- 
f >re, Chunilal the executor and Chunilal the 
pawnor doing certain acts. Under the pro¬ 
viso to section 178 of the Indian Contract 
Act, before the Bank’s claim to hold the 
shares as security for their loans is defeat¬ 
ed it must be established that the shares 

had been obtained by Chunilal the pawnor 

of*” owner and custodian 

Chunilal the executor by means of an offence 

or fraud. As I read the proviso, tlie fraud 
or offence must be committed by the paw¬ 
nor against tlie lawful owner or custodian 
whom this instance was the executor Can 
It be pretended that Chunilal the executor 
was defrauded of his possession of the shares 
by Chunilal the pawnor? On the contrary 
it IS perfectly clear that (he lawful owner 
and custodian himself was the guilty party 
He actively divested himself of the posses¬ 
sion of tliese shares as executor of the 
estate and the pawnor had not to resort to 
any fraud or offence for the purpose of 
obtaining possession of those shares The 
executor himself was the party who was 

* A 1 ^ not be said 

that 

Chunilal Pitamber in his capacity as pawnor 
had obtained possession of iliese sliares from 

the lawful owner and custodian tlie execu¬ 
tor bij means nf frond or ofence. 

Under tliese circumstances it is ahundant- 
ly clear to my mind tliat the proviso to sec¬ 
tion 1/8 has no application to theiransac 
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that the first defendants, having acted in 
pood faith and under circumstances which 
were not such as lo raise any presumption 
whatever that the pawnor had been acting 
improperly, are entitled to retain possession 
of the shares as security for their loans 
made to the second defendant. 

Tlie only other point that requires to be 
discussed is whether the estate of Ambaram 
lilotichand has a superior equitable title to 
that of tlie first defendants to these shares. 
When the learned counsel for the plaintiff 
was reading to me tlie case of Ihe i^hropshire 
Union JiaiUvaija and Cunnl Ooy. v. Jiog. (1) 
in support of the contentions set out in 
para. 6 of his plaint, I tiiod to point out to 
him that the facts in that case were very 
distinguishable from the facts in the present 
case. Since the hearing came to a termi» 
nation and 1 reserved judgment I have been 
able to lay my hands on a case in which 
almost the same disciuction between The 
Shropshire J’niim Ihu'Ucaijs and Conal Coys, 
ctse (1) and this is very tersely pointed out 
by ^Ir. Justice Chitty. In LoJyds Bank Limit- 
e<l v. Bullock (S), Mr. Justice Chitty dis¬ 
tinguishes the case of The Shropshire Union 
Baihenys (1) from the case he was trying, in 
these words; — 

‘ In support of this argument the decision 
of the House of Ijords in Shropshire Union 

c?/d CaytftI v. Tteg. (1) was 

ivlied on. Hut lliat case is distinguishable. 
As between himself and the equitable 
owner, liie trustee there had no authority 
whatever to ileal witli tlie tiust property. 
Here tlie testator, tlie aut lier of tlie tlaist, liad 
coii(i<le«i to Newbrook autlioi*ity to scdl the 
property and give a re<‘eipt for tlie pur¬ 
chase-money. Newbrook was acling within 
the scope of his autliority. Tlie essential 
part of the breach of trust was the giving 
of (lie receipt witlioiit. in fact, receiving the 
pnreinse-nioiiey, Ac. ,Ac.” 

In this case, too, it must bo rememliered 
that Amliaram Moticliand, the lestatoi', the 
original owner of the property ami tlio 
author of the trust created in favour of 
(diaiity, hail conlided to his executor.s the 
aiithoiiiy t<i sell the shares forming part 
ol liis estatin Chunilal, in selling the shares 
to liinisell’, may havi* aoleil fraudulently, 

may liav<^ (ommitteil an oiTeiice, but be cer- 

(H) (IH'llj) 2 fli. 1{»2 Jit p l‘J7; Go L. J. (. li. OHO; 7-1 
L. '1 . GST: I \ W. It. 020. 


tainly was acting within the scope of his 
authority in selling those shares. Supposing 
instead of selling those shares to himself 
he had sold the shares outright to a bona 
fide purchaser who had paid proper value 
fur the same and Chunilal had misappropri¬ 
ated the sale proceeds for his own purposes, 
could it possibly have been contended that 
the estate of Ambaram had a superior equit¬ 
able title to that of the purchaser and 
could the plaintiff, as the Receiver of that 
estate,have successfully recovered those shares 
from the purchasers for value? To my mind 
it makes no difference whether the sale by 
the e.xecutor was to himself in the first in¬ 
stance and then later on the pledge of the 
same shares by himself to an innocent party. 
The position is exactly the same. The first 
defendant Hank stands in the position of a 
lotta fide purchaser for value and 1 hold that 
as against the Bank the estate of Ambaram 
has not any superior equitable title to 
recover the sliares without paying what is 
justly due to the Bank for the loans made to 

Chunilal on the security of these shares. 

* ♦ * * 

« >» • » 

Tlici’e will bo a decree for the plaintiff 
declaring that the twenty shares of the 
Textile Manufacturing Company now in 
possession of the fir.st defendants, Ext, D 
intliisca.se, formed a portion of the estate of 
Ambaram Moticliand and that the plaintiff 
is entitled to redeem the said shares by pay¬ 
ing to the first defendants Rs. 16,000 and 
interest due on the tw'o loans of Rs. 8,000 each 
from the dates of their respective advances. 
Thoshaies to he redeemed within a month. 
If not redeemed within that period the first 
defendants to be declared entitled to apply 
fora transfer of the shares to themselves or 
their nominee and take all necessary steps 
to realise their security. Interest on judg¬ 
ment alter the period fixed for redemption 
to be at 6 per cent, per annum if the first 
defendants hold the shares for a longer 
period. 

I do not think it is necessary to refer the 
matter to the Commissioner to take an 
account of tlie interest. I have no doubt 
paiiies will bo able to ascei'tain the interest 
due on the loan.s which is to be calculated 
at 2 per cent, over the current rate of 
interest of the Bank of Bombay. The plain- 
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tiff will pay all the costs of the first defendants 
including costs reserved if any. 

The second defendant to pay the plaintiff’s 
costs of the suit limited to one day’s hearing. 

The second defendant also to pay all such 
costs of the suit as the plaintiff is ordered to 
pay to the first defendants. 

Attorneys for the Plaintiff: Messrs. Tyahjee 
Dayahhai Co. 

Attorneys for the first 'Oefendant: Messrs. 
Little <3* Co. 


(s. c. 12 Bom. L. R. 881.) 

BOMBAY HIGH COURT. 

Original Civil Suit No. 606 of 190S. 

July 22, 1910. 

Tresent: —Mr. Justice Beaman. 

GAJANAN VINAYAK— Plaintiff 

versus 

AVAKIAN SHAM RAO— Dkfkniunt. 

LimiMion Acts {XV of 1877, IX of 1908\ >•. 10 
nrt. 123— Suit by legatee against e.cecufor—Suit for 
accoimtii — Trust—Aiiieudment of the luic of limitation 
—Its effect—Lnnitafion law notaltrays law of prctcedvre. 

A suit foi* accounts was hrou'fht by tl*o leiratee 
against the executors of a Will, the principal object of 
which was to be put in possession of a legacy. On 
behalf of the (lefciulant it was pleaded that the 
plaintiff was not entitled to have accounts for more 
than six years before suit: 

Held, that a suit of this kind must be restricted to 
the taking of accounts for six years before the date of 
suit. The case did not fall within section 10 of 
the Limitation Act, nor could the plaintiff take the 
advantage of article 123, Schedule I of the Limitation 
Act, so as to extend the tikiiig of accounts fora 
period of twelve ycai*s. 

If before tfic amendment of tlie law of liinit- 
Jition the defeiiduuts Ind ac [uired the riglit of 
ijiiniuuity to render accounts for more than six rears 
before suit, they could not be deprived of that right 
by any amendment in the law. of a later date. 

The law of limitation is not always a law of pro- 
sediire. 

Mr. F. S. Talyarkhau, with Mr. Setalcad, 
for the Plaintiff. 

Mr. Jinnah, with Mr. Davar^ for the Defen¬ 
dants. 

JudgflTIGn't.a—The only question is 
whether the plaintiff i.s entitled to have 
accounts for more than six years before suit, 
and the answer to that depends upon whether 
he comes within the meaning of section 10 of 
the Limitation Act. 

First, it is to be considered whether the 
addition to section 10 of the Act in force 
when the suit was brought governs the con¬ 


duct of this suit. I am referred in that con • 
nection to an old decision in Fej. v. Dorabji 
Balahlioi (1), in which the Judges observe 
that the law of limitation being a law of 
procedure regulates all proceedings had 
under it. That is merely a general state¬ 
ment with reference to what was upper¬ 
most in the Judges’ mind at the time, a 
case very different from this. T doubt in 
the first place whether it is strictly accurate 
to say that the law of limitation is always a 
law of procedure, that is to say, a purely 
adjective law, for, amongst its other conse¬ 
quences, it certainly has the creation of rights 
by prescription and if those rights have 
vested in individuals under one law of 
limitation, I do not suppose tliat it cm bo 
seriously argued that they can be devested by 
the introduction of a new law of limitation. 
In this connection 1 have also been referred 
to section 6 of the General Clauses Act, 1897, 
and upon general principles it seems to me 
that if before the amendment of the law of 
limitation the defendants had acquired the 
right of immunity to render accounts for 
more than six years before suit, they could 
not be deprived of tliat riglit by any amend ¬ 
ment in the law of a later date. 

Now, i come to tlie con.sideration of the 
main question, which is, whetlier coiifining 
ourselves to sec'ion 10 of the old Limitation 
Act, the plaintiff’s case falls within its cm- 
templation, and its provisions, tlierefore, 
entitle him to have the accounts opened from 
the beginning. If the plaintiff’s case in every 
respect conformed with tlie requirements of 
section 10, that i.s to say, if there were 
admittedly a trust v/hich was foi' a specific 
purpose, and if the plaintiff were admittedly 
following that trust property, then I confe.ss 
1 should have very great difficulty in adopting 
the view which seems to have prevailed in 
this Court that by merely framing hi.s 
suit in tlie form of a suit for taking 
accounts lie was excluded from the bene¬ 
fit of section 10. For none of the reason¬ 
ing contained in the judgments of those 
learned Judges, who.se decisions are the other 
way,convinces me to the contrary, tliat as.suiii- 
ing that there i.s a trust for spetatic pur¬ 
pose and the trust property in the iiami.s 
of the trustee is devoted to the porf<)rniaiK*e 
of that trust, a suit for accomits at liis hands 
is ill one way, and a very necessary way, 

(1) 11 B.H. C. li. il7, 
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following- that properly. This was the view 
which commended itself to Wilson, J. in the 
Calcutta High Court {_[Inrrn Coo nt'iree Dossee 
V. Tariui Chtint Bysack (2)], a Judge of the 
highest distinction, and was later on adopted 
by Maclean, C. J. and two other Judges in 
}sut(iriui Dassi v. Xt.wloo L d Bose (J). The 
reasoning of the later case is precisely tliat 
which 1 suggested during the consideration 
of the authorities collecled in the recent deci¬ 
sion of my brother Davar in Ayes'iahai v. 
Ebrahini Haji Jacob (4). As regards the par¬ 
ticular decision of Davar, J., i have only to 
say that, in iny opinion, it appears to be un- 
assailably correct : but it also appears to me, 
notwithstanding Mr. Jinnah's elTorts to per¬ 
suade me to tlic contrary, that it is dis- 
fingui.shable from tlie present case. But my 
brother Davar has collected all the Bimbay 
cases bearing upon this question, and some 
of those cases seem to go the length of holding 
that in no circumstances whatever if the 
suit takes the form of a suit for account 
can it be l)rought t\ithin the .«cope of section 
10. It is, however, unnecessary for mo to 
examine the reasoning upon which that con¬ 
clusion isbaved or to throw any doubt upon 
it. because after hearing tl)e arguments of 
llie leaincd counsel for the plaintiff, it seems 
to me that liis case does not in othec material 
points coiifortu wit); the rtquiieinents of sec¬ 
tion 10. Tliis is a suit by the legatee 
against the executors of a IVill, the principal 
object of wliicli is to be put in pos.scssion of 
a legacy. It is true that the piaiiititf has 
aheady rceeivc'd si great portion oftliat legacy, 
hut Ise is not sati.slied tliat he has received 
tlie wliole of it. it wsis stieiuiously pressed 
upon me tliat in sindi circumstances ati 
executor is not an express trustee within 
the meaning of section 10, nor can the 
plaintitl be said to be following up (he 
tiu.st property in his liatuls. Section 10 
does not contain the woids ' express trustee. ’ 
hut speaks of a trust f*»r a speciHc purpose; 
and so eniinent a .ludge as Sir Uichai'd 
Gartli in tlie cases <jf /\/if'/odfononey Zhusce 
V. Jfoonjtnnojnjj Jfof-d-ee '~>J and ^^rccudcr 
Chondfr ( V. Mof\iutoih quite cleai'ly 
slated an«l approved tlie distinction upon 

•Mliiidi tlie defendant, relies. I iny.self think 

(2) H C, TOO. 

Ci) :{'» c. 7 C. W. X. 

( I) lo H.,1,1. I.. 11. ! 17; It. :»•>!, :t M. \. T. :t7‘). 

1 c. B c, L. H. ;t)5. 

4 ' 4 C. L. It. 1U3. 


that the defendant's arguineut upon this 
head is correct and conclusive. Therefore, 
the case does uot fall within section 10 of 
the Limitation Act. 

Keither can the plaintiff take the advantage 
of article 123, Schedule T, of the Limitation 
Act, so as to extend the taking of accounts 
foraperiodof twelveyears. If he relies on 
that article at all, he will be clearly time- 
barred, and the suit will have to be dis* 
mi.ssed. 

The result, then, is — (though I arrive 
at that result by a different way) in accord 
with the general current of the authorities 
in this Court—that a suit of this kind must 
be restricted to the taking ot accounts for six 
years befoie the date of suit. 

I, therefore, find that the plaintiff is 
entitled to take accounU for the six years 
next before the institution of the suit. 

Reference to the Commissioner to take the 
accounts mentioned in the plaint and the 
written statement. The period restricted to six 
years before suit and, of course, thereafter to 
the end of the account. 

The defendant ask.-^ me to make the plain¬ 
tiff pay the costs of this argument* It ap- 
pear.s tome that that is an utterly unwarrant¬ 
able request. The point was not taken in the 
written statement and was fairly arguable. 

1 shall certainly not make any such order. 

Costs and further directions reserved. 

Attorneys for the Plaintiff: Messrs Jehangtry 
J/eWa and Shouiji. 

Attorneys for the Defendants: Messrs. Sham» 
}\io Minocheher siWiX Hiralal. 


(s. c. 35 l». \V. II. 1910, Cr.) 

PUNJAB CHIKF COURT. 

CatMiMAL Revision No. 861 of 1909, 
December 18, 1909. 

Prestnil: —Mr. Justice AVilliams. 

EMPIOROR —Prosecotou—Petitioner 

versus 

Ij da SIIIB DAS AND ANOTHER—ACCUSED— 

Respondents. 

Cmnimuu'tt Art ^17 »*/1882^, 71, 220 (h) — UcijH» 

niiitus — Foil tire to file halnncc-xhcct —/?f*;/iV/rnr only 
roiujtrlrnt to piouccntc—Poncrof llitjU Court to inlerfcfC 
itta lit'inlinij core—Hevirion {Crimiool.) 

UimUt the UegiilatioiKs frnmc<l by the Local Govcni- 
aiotil iniiler s«*rtion 220 of Ait VI of 1H.82, the 
Registrar is the only olHcer aiithori/.cil for instituling 
uikI couductiiig ull piooecutiuns uinler the Act, specl- 
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ally where the prosecutions are in connection witli 
breach of the rules relatin'^ to submission ol balance- 
sheets and other periodical returns. So a complaint 
under soctiou 74 of tlio Indian Companies’ Acfc VI of 
1884 for wilful default in filing a balance-sheet, not 
brought by the Registrar but by a clerk of his ottioe 
and counter-signed by the Public Prosecutor, is bad in 
law and not entertainablc by a Criminal Court. 

^ Where by any Law or Regulation a certain person 
IS only authorized to complain about a particular 
offence, the proceedings of a Magistrate bused on a 
complaint relating to that offence, made by any uti- 
authorizeu peison, are ultra vires and liable to be set 
aside on Revision by the High Court at any time 
during the pendency of the case. 

Case reported by Major A. A. Irvine, Ses¬ 
sions Judge, Lahore Division, with his No. 711 
of 10th July, 1900. 

Facts. —“It is alleged that the above 
named petitioners and four others (1) The 
Hon’ble Mr. Harkishen Lai, (2) R. B. 
Jaikishen Das, (3) Lala Shankar Shah and 
W Doctor ilool Chand are the Directors of 
the Pioneer Jewellery Company, Limited 
Lahore, witli Lala Shib Das as their 
Managing Agent. That the above named six 
Directors, notwithstanding several communi¬ 
cations to the Managing Agent, wilfully failed 
to file the balance-sheet for the year 1907. 

A question of jurisdiction having been 
raised by counsel for the defence, Mr. J. 
Addison, C. S., Assistant Commissioner, exei- 
cising the powers of a Jlagistrate of the 1st 

by order dated 
2oth March, 1909, decided that he Iiad juris¬ 
diction to dispose of the case " 

petition for revision 
andpet.tionNo. 4.Sof 1909 (petitioner Lala 

Shib Das through Hr. Ganpat Rai; may be 

deeded in one judgment. The only ground 

of petition Lo. 4.1 is that the case was not 

cognizable by a Criminal Court. I n No. 44 

that 13 also the main ground, but others are 

that there was no proper complaint before 

the Magistrate; and that there should be an 

enquiry by the Registrar, and not a wholesale 
prosecution of Directors. 

Hie Magistrate has not yet gone into the 
merits and it is obvious that the matters 
refe.ied^to in the last para, of ground ;j and 

ground o of Petition No. 44 are matters to h= 
determined by whatever Court or person ha^ 
to adjudicate on the merits. 

sectL®n74V'ff‘V 

18Q2 fh Companies Act of 

18.2. the complaint being brought on behalf 

of the Crowu through Lida Ja„k 1 i 
nienk fr*' D ‘ Janki J’er.shad, 

Uerkto,the, Registrar of Joint Stock Com- 
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panies against six persons, two of whom aro 
the present petitioners in the present petitions. 
The complaint is to the effect tliat the afore¬ 
said six accused persons are Directors of a 
certain company, the petitioner Lala Shib Das 
being the Managing Agent of the said com¬ 
pany and that in spite of various communi¬ 
cations to the Managing Agent, the Directors 
have wilfully failed to file a balance-sheet for 
year 1907. As I have already said, this 
Court has at present nothing to do with tlio 
rnerits of the case, and is not concerned with 
the conduct or responsibility of any one of 
the six Directors. 

The written complaint bears the signa¬ 
tures'of the Public Prosecutor and Lala Janki 
lershad; the latter of whom has not signed 
his official designation but who is sho wn in 
the heading of the complaint to be Clerk to 
the Registiar of Joint Stock Companies ^ 

As regards the Hr.st point whether a 
Criminal Court has power to try a case 
brought on a complaint under .section 7 t of 
the Companies Act my opinion is that it has 
that power. Section 74 prescribe.s a "panal- 
ty" of Rs. 1,000 for the wilful authoiisf^g or 

default lu fihnq ,i balanca-.slieet. Now 
.section ut the Gompanies' Act concerns 
the cognizance of olfences" under the Act 
and both section 4 of the Criminal Procedure 
Code and .section ;! of the General Clanse.s Act 

«« « y ^6 cicfi nitionof offence ’ 

—It IS, any act or omission made pmiish.able 
by any Law for the time being in force." Three 
rulings have been cited me for petitioners, 
Quee„.hnrpress r Itam Pal{\)-, Qneen-K ,npre., 

V. K„/npa{2)- A. Grey v. Km-th-West-rn Rail 
■way A,hmmstration (3); but all these rulings 
refer to cases under the Railways Act and in 
clause 4 of section ll.J of the Railways Act 
special provision has been made for recovery 
of money through a Jfagistrate "as if it were a 
nne imposed by the jMagisfcrate.” Tliis cleirlv 
shows that it is not for a Magistrate to tn, a 
case under that section; but that his a.ssistanc,. 
may be obtained to recover the money It is 
cle.arly shown in rulings cited that there is 
no olfeiice" under section 11:1 of the Hallways 

Act, and no fine ’ tlioiigli exce.ss clnirge and 
fare imiy berecovered u.-f/ tine, i.c., in the same 
way that a line injltchd l>y a Magi,strate i.s 

(1) 20 A. 0.>. 

(2) 18 L. -no. 

(3) 13 1\ n. 1S91 Cr. 
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recoverable, tinder the Companies Act the 
case is different. The latter portion of sec¬ 
tion 252, tliouffh it refers to a “penalty” 
obviously only prescribes summary trial of 
offences by Presidency .Magistrates. In both 
portions of this section the word “offence” is 
used; and I cannot agree that because im¬ 
prisonment” is referred to in the first portion, 
that means that only offences punishable with 
imprisonment ate triable by Criminal Courts. 
The first portion of that section means, in 
my opinion, that every description of offence 
under that Act can be tried by a first Class 
Magistrate, except those which must be tried 
by a Court of Sessions. It has been argued 
that the word “penalty” is used in certain 
sections of the Companies Act; and “offence” 
in others: and that “ttlYence” is only used in 
conjunction witli “imprisonment”: but, in my 
opinion, the definition of "offence” in the 
Criminal Procedure Code and General Clauses 
Act applies to the Companies’ Act. Nowhere 
in (hat Act nor in tlie Kegulations made 
under it can I lind any power given to the 
Registrar to deal executively as to inflicting 
a “penally” with cases under section 71-; or, 
in fact to levy any fine or penalty at all suo 
moto. He has not the power given to the 
Railway under section llo of the Railway.s 
Act. I. therefore, consider that a complaint 
made under section 71 of llie Companie.s Act 
is cognizable by a Criminal Court.” 

“The next point is whether there was a 
proper complaint before the Magistrate in the 
present case. 1 have said that tlie written 
complaint is only signed by the Public 
Piusecutur and the Clerk of tiie Registrar cf 
Joint Stock Cuiupanies. Petitioners' counsel 
liave r<‘feFred luc on tbis point toseciion IbG 
of the Municipal Act, ami to Noor v. J he 

Muuhi'pol Ctnnmi'tfee Lohnre (4) (which con- 
cerns u case umlei that Act). In order to come 
1o a conclusion whether tlie eofiiplaint in the 
X)resent case has been proi)eily instituted, it is 
ne'*e.ssui'y to see section 220 of the Companies 
Act. ami the Uegulations made thereunder by 
the Local Government. Section 220 em¬ 
powers the Local Government to make regu¬ 
lations with lespect to the duties to be 
performed by “Registrars, Assistant Regist¬ 
rar, Clerks and Servants.” Heforo going into 
tliis qiiestion 1 applied to the oilice of tlie 
Registrar fora copy of the Regulations— 
these have been sent me; and 1 liave been 
^ V. U. Cr. 
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unable to di.scover any others. Tho I’egula* 
lions under section 220 (with respect to the 
duties to be performed by the Registrar) were 
promulgated in Punjab Government Notifi- 
civtion No. 60, dated 22nd August 1833. 
Regulations 5 and 14 appear to me to apply 
to the point under discussion. Regulation 5 
requires the Registrar to see that all returns 
are “duly and punctually furnished and the 
concluding words are that the Registrar 
shall be deemed the proper officer for insti¬ 
tuting and conducting all prosecutions under 
the Act.” Regulation 14 empowers the Re¬ 
gistrar “to assign any of the duties prescribed 
under these rules to an Assistant Registrar 
where such an officer may be appointed by 
Government,” and allows the Registrar to 
“distribute the o2?ice work to the Assistant 
Registrar; clerks and servants in such manner 
as he may think fit.” I have underlined the 
words “office work” for the reason that, 
considered together witli Regulation 5, I see 
nothing empowering the Registrar to delegate 
tlie duty of either instituting or conducting 
prosecutions under the Companies Act 
(specially those concerned with the non¬ 
submission of returns requires to be furnished 
under the Act) to his clerk. For these 
reasons 1 consider that the Magistrate has 
not had a proper complaint before him.” 

“I do not propose to say much about the 
I'eniaiuiiig ground for revision that the Regis¬ 
trar should have instituted enquiries and not 
have directed a w’holesale prosecution of six 
directors. Regulation 13, certainly directs 
the Registrar to institute “such enquiries and 
investigations at the offices of registered 
C’ompauies, or otherwise, as shall be necessary 
to obtain information or evidence respecting 
defaults or any infi-actions of the law, made 
by such Companies in complying with any 
of the provisions of the Act, However, 
the complaint sets forth that the Managing 
Agent was “communicated with several 
times ’ regarding the furnishing of the 
balance-sheet for 1907, without result; and 
it is urged by the Piiblic Prosecutor that cor¬ 
respondence took place (to no purpose) before 
it was decided to institute a complaint.. The 
merits have not yet been gone into; and it 
still reinaiiis to be seen what enquiry wa.s 
made; and what were the re.sponsibilities of 
each director (one of whom i.s said t.o have 
been in Kngland); and so forth. But, at 
preseut, the complaint must bo taken as it 
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stands; and I am not prepared to say that 
what has so far been done is contrary to 
Regulation 13. If the Registrar has en¬ 
deavoured to obtain the balance-sheet; 
and has been unable to get good reasons 
for its non-submission at due date, I should 
say that he has done all that he is required 
to do before instituting a prosecution.” 

However, I have arrived at the opinion 
that there was not a proper complaint before 
the Magistrate; and, that being my op’nion; 
I accept the two petitions on that ground only 
and hereby forward the proceedings to the 
Chief Court with the recommendation that 
the Magistrate’s proceedings be set aside 
leaving the Registrar, if so advised, to claim 
to have a fresh trial upon a complaint pro¬ 
perly instituted. I understand that the 
opinion of the Legal Remembrancer was 
taken before institution of the present com¬ 
plaint; but no opinion lias been laid before 
me; and the only Regulations which I have 
been able to obtain are those to w'hich I liave 
referred in this judgment.” 

Order- -After hearing the learned Legal 
Remembrancer T am of opinion that th» view 
taken by the learned Sessions Judge is that 
under the Local Government’s regulations 
the case required to be instituted by the 
Registrar and that consequently tlicre was 
no proper complaint before the Magistrate. 
It is, of course, true that there is no express 
enactment resembling section 1S6 of the 
Municipal Act and peremptorily forbidding 
the institution of cases under the Companies 
Act by any one except the Registrar; but 
we have a definite injunction of the Local 
Government (which is competent to issue 
8u:]i an injunction under the terms of sec¬ 
tion 220(/>) of that Act) to the effect that the 
Registrar shall be deemed the proper officer 
for instituting and conducting all prosecutions 
under the Act and in accordance with the 
general canons of interpretation e.rprrssio 
unius personic est c.vchisio alterius —I, accord- 
ingly, hold that the Magistrate’s proceedings 
have so far been vires and set them aside. 

Uevision allowed. 


fs. c. 36 P. W. R. 1910 Cr.) 

PUNJAB CHlKb^ COURT. 

Criminal Appeal No. 24G op IS 10. 

July 8, 1910. 

Freseiit: —Mr. Justice Shah Din and Mr. 

Justice Chevis. 

AMAR DAS —Convict—Appellant 

versus 

EMPEROR —Peosecdtor—Respondent, 

Evidence — Accomplice — Corrubornlioii — Murder — Evi¬ 
dence Act (I of 1872), 1 I t, Iflush'otion (bj, — 

Discrepancies between the statements of icituesses before 
the Police and Court. 

It is an established ]>riiu*ij>lo of Law and practice 
that no accused can he convicted on the hare testi- 
mon}' of an accomplice unless it has been corrohor Uod 
by independent reliable evidence in material parti¬ 
culars dircctlv councctiii" the accusc<l with thocommis- 
sion of tlie crime. So whore material discrepancies 
occur between tlie statements of the corroborating 
witnesses before the Police and their depositions in the 
Court of inquiry or trial, there is no corroboration 
and consequently the prosecution nmst fail. 

Appeal from the order of H. A. Rose, Es¬ 
quire, Sessions Judge, Amhala Division, dated 
23nl March, 1010, convicting the appellant. 

Lala Hu'.'.am Chand, for the Appellant. 

^Ir. BrondwnHy for the Respondent-. 

J UdS’niCnt. —The appellant Amar 
Das lias been convicted by the Sessions Judge, 
Ambala, of having taken part in the double 
murder of Bawa JTarnam Das, Oharibdnsiy 
and Jaitnal Das, /n/, on tlie niglit of the 
lo TGth June, 1900 at the Fera of the Sadluis 
at mauza Kaliana, TaJisil Thanesar, and has 
been sentenced to death. 

Tlie conviction is based upon the evidence 
of the approver, Thakar Das, a Gharihdnsi. to 
whom pardon was given under section 337, 
Criminal Procedure Code, and wlio, according 
to the Sessions Judge, has made a substan¬ 
tially true disclosure of the whole circum¬ 
stances within his knowledge I’elative to the 
murders in question. Tliakar Das states 
that the murders w’ere committed by seven 
persons, namely, by Amar Das, appellant, 
Rahim, Dewa Singli, Xarain Singh, 
Cliliotu, Sewa Das and Tinikar Das him¬ 
self. In the view that we take of the 
case, it is unnecessary to set out at any 
length the evidence of the approver. The 
question in this case, as in .similar cases 
where the conviction of an accused person is 
based upon the evidence of an accomplice, is 
whether the approver’s testimony has been 
corroborated in material particulars so fai* 
as the alleged participation of the appellant, 
Amar Das, in the murders of llarnam Das 
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and Jaimal Das is concerned. The learned 
Sessions Judge is of opinion that it has been 
so corroborated, but after hearing arguments 
on both sides and examining the record and 
testing the prosecution evidence by reference 
to the police-papers, we are constrained to 
differ from the learned Judge on this point. 
The Assi.stant Legal Remeinbinncer, who 
appears for tlie Crown, fiankly admits that 
unless the evidence of Thaknr Idas is corro¬ 
borated by independent testimony as to the 
identity of Amar Das as one of the muderers, 
be must be acquitted, and it is not denied 
that to establish such identity the presence 
of Amar Das at the Dcni at Kaliana on the 
night 111 question must be proved. On this 
point, the Sessions .Judge relies upon the 
evidence of Anar Devi, widow of 

JJawa Hainam Das, deceased, who states 
that she recoguiv.ed Amar Das. appellant, as 
one of the seven persons who killed her 
husband aii.l Jaimal Das on the night of the 
t&th June. She .says that slie did not rcoog- 
iii/.e any of the other iminleiers. The cir- 
c,in.staiice.s umler which the allege.l ideiiti- 
hcation look place, will be gathered from the 
following e.xtract from her evidence:— 

On the night of the iniirdeis in mnl-lfurh 

last year at night 10 or 11 s|,e 

1 was a-sleep in my sei,,,. 

a wall between my |,o„.se ami the Smi/m s 
Vera. 1 heard sounds of knocking and cries 

of pain 1.1 the D, ,„. I woke and .set up and 

rsteiied. ^ I"'" ' got up on the roof of my 
house by the ladder. Thence 1 called out to 
Jaimal Uas .several time.s. I g„t ..o reply. 
1 looked through the wall. There was a 

iot ’““"'liui? louml the 

th.it of Jaimal D:,s. As 1 looked, seeing me, 
one man strnek the lantern with a lallu'. 

1 hat was Amar Das.When I called 

out, the muroerers began to run aod I began 
to (•liiul, the wall to ,each (lie deceased. 

Amar Da.s. accused, said •'Drug her too and 

kill her ; but a man in front of her said, 
come along, the villageis Imve come.” 
ill ci ONs-(>xuii; i nul ion ,s)ie says, "I leuogiiiz- 
cil Amar Das onli, no one else.” 

A reference to the police zimnis shows that 
Musammnl Anar Devi was (.xaminotl by the 
t'oliceon the KJth of June at 11 a. m., and in 
the course of her slatement she said, "Thtio 
was no liglil of laiiti I n. I i.lentihed Amar Das 
aiidfcukli Jh^DiUt//^^^,i^oilJi'u\\ay. UlliLi ptuple 


(that is to say, the other accused), had gone 
before I reached the place. I identified both 
these sadhus by their voices.” Amar Das 
said, l-ar do ts\a ft/ii.” Sukh Das, 

said, Nath ao (run away).” 

In the face of this statement before the 
police, it is difficult to believe the evidence of 
Mnsammat Anar Devi as given iu the Sessions 
Court, Before the police she said she had 
identified both Amar Das and Sukh D.is by 
their voices, and that there was no lantern 
there; before the Sessions Judge she professed 
to have identified only Amar Das and none 
else, and stated that Amar Das struck the 
lantern with the lathi. Tlie discrepancy is 
too material to be lightly p.assed over, and 
we cannot, therefore, place much reliance 
upon her testimony in the Sessions Court. 

In connection with the question of the 
alleged identification of the appellant, the 
evidence of Lachhman Das is of some import¬ 
ance. This young man, who is a chela of 
Harnani Das, deceased, was examined as a 
witness fur tlie prosecution by the Commit¬ 
ting ilagistrate*, but as liis attendance could 
not, for some reason, be procured before the 
Sessions Judge, his statement before the 
JIagistrate luvs been treated as relevai fc 
evidence in the Session’s trial under section 33 
of the Evidence Act. According to the pro¬ 
secution, thi.s witness was sleeping on the 
night of the occurrence in the chanhara 
through which the murderers pas.sed on to 
where Harnam Das and Jaimal Das were 
.sleeping, lie says tliat after the murder he 
recognized Amar Das by his voice, a.s lie was 
going back through tlie chanhara. The 
zimnisy liowevor, show that when Lachhman 
Das was examined by the police on the IGth 
of June, he stated that on the night in ques¬ 
tion he awoke and saw five or six men 
jumping fiom tlie window of the chanhara^ 
that one of these men was Sulch Das, wliom 
lie identified by Ins voice, as lie was saying 
noth ao noth an (run away). He did not 
mention Amar Das before the police at all, 
and yet before tlie Committing .Magistrate he 
substitutes him for Sukli Das, and .says that 
he recognized Amar Das by his voice. The 
fact that both Musamiaat Anar Devi and 
Lachhman Das, one of them the widow 
of tlm deceased and the other his chela, single 
out...Amar Das. appellant, n.s the one culprit 
whom (hey had i.ientifed out of the gang 
of seven murderers coupled with the fact 
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^at Amar Das claims to be the Gurbhai of 
Harnam Das and would as such set up a title 
to the gaddi of Kaliana Dera, naturally 
arouses suspicion as to the truth of what 
they {Mttsam^nat Anar Devi and Lachhmau 
Das) say as regards the alleged participation 
of Amar Das in the murder of Harnam Das; 
and in view of the disci'epancies referred to 
above, which have not been attempted to be 
explained away by the learned Assistant 
Depl Remembrancer, we are not prepared 
to believe their evidence. 

The evidence of Lachhman Das has not 
been referred to or relied upon by the Ses¬ 
sions Judge, and the only piece of corrobora¬ 
tive evidence in support of the approver’s 
testimony which according to him, serves to 
differentiate the case of Amar Das, appellant, 
Irom that of the other accu.sed persons, who 

have been acquitted by him, is the evidence 

of Mu^ammat Anar Devi as regards the 
Identification of Amar Das at the time of 
murder. This evidence we are not prepared 
to believe, and, therefore, the approver’s testi- 
mony stands uncorroborated as regard.s the 
identity of Amar Das just as it has been held 
by the Sessions Judge to be uncorroborated 
as regards the other accused person. In 
accordance with the well-known principle of 
criminal law on this point, it would, we think 
be unsafe to convict Amar Das of the murder 
of Harnam Das, deceased, on the uncorrobo¬ 
rated testimony of the approver; and accord¬ 
ingly we accept this appeal and acquit him. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1306 of 1907 
September 21, 1910 

Pme»/:_Mr. Justice Abdur Rabim and 
ilr. Justice JCrishnaswami Aivar 

devulapalli kameswara sastry 

AND OTUKits—P laintiffs--APPELL.ANT.S 

versus 

POLAVARAPU VEERACHARLU^ 

Hindu law—Joint fiimH,j~-Dcbt~Lcgnl nccc^^itu— 

body ® purpose "'lUe 

necessary on the part of aprudlit manao!,!r7rbonw 

money for expenditure on suoh fy . 

tiou will bind the co-parceners. * ^ tiuusac- 


A debt borrowed for defraying the expenses of the 
marriage of a son is recoverable from the fatnilv 
property as having been incurred for afamily purpose 
m case of necessity. Mahadevu Pandia v. Rama 
^aroyana Pandia, Jf. L. J. 75; Snrnvana Tevnn v. 
^Inttayi Ammal, ({ M. II. C. K. 871; ahavibnUahv. 
Kho ak Singh, 25 A. 407 ; 7 C. W. X. G81 ; 5 Bom. L. 
It. 478; 30 I. A. 165 (P. C.); followed. 

Govindnimulu Xarasimham v. Dcvanibhotla Ven- 
kafonarasayya, 27 M. 206, dissented from. 

Marriage is a Snmskara or initiatory corenu>iiv 

amongst Sudras and as such it ought to be performed 
m their case. 

An entry into the order of house-holder is obligatory 
on all the twice-born. Marriage is a fixed alternative, 
that IS, compulsory when certain conditions exist, and 
not an alternative to be chosen according to pleasure. 
OovindamzutuNayasiaihnni v. Devnrabhotla Venk'Ra. 
namsayya, 27 M. 206, dissented from. 

Second appeal against the decree of the 

Subordinate Judge’s Court of Cocanada in 

Appeal Suit No. 146 of 1906, presented 

against the decree of the Coui-t of the Dis- 

fnet Munsif of Peddapur, in Original Suit 
No. 139 of 1906. 

Judgment, 

Abdur Rahim, J —[ entirely agree in the 
conclusion reached by my brother Ki ishna- 
•svami Aiyar in the learned and instruclivo 
judgment whicli he is about to read I have 
nothing to add. The decree of the Suhordi- 
nate .Judge will be set aside as regards the 
drd defendant and that of the District Munsif 
M’lll he restored. There will he no costs. 

Krishnaswami Aiyar. J._Thi.s seco,>.l appo,,! 
has been preferred against the decree of (l,e 
Subordinate Judge disallowing the plaintiff.s’ 
claim against tlie .3rd defendant’.s .share in tlie 
mortgaged property. The mortgage was 
execaled by the 1st defendant, the fathe'r, 

t'>e adult son, while 
the 3rd defendant a minor was represented 
by the father, who also signed the document 
as his guardian. The money was borrowed 
lor the marriage expenses of the 2nd defen- 
dant. The defendants have been dealt with 
as Sudras in this case, and no question ]in.s 
been raised as regards the correctness of tlmt 
view. It is contended that the Subordinate 
Judge IS wrong in holding that the marriage 

expenses of the 2nd defendant are not under 
the Hindu Law a justifiable necessity for llu* 

borrowingof money and the exeiMition of the 

mortgage. The powers of a Hindu manager 
of family property liave been expounded in 
the judgment of Lord Justice Kniglit Lriu-e 
iu Uunoomaupersaud Pnnihnj v. Musamm.H 
Tiahonte Munraj Koonwon-e (1). At patre 

(1) 6 M. I. A. 303; IS W. K. bl (N'urr;,; 
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Ills Lordship sayp: *‘Tlie power of the manager 
for an infant heir to charge an estate not his 
own. is, und«r the Hindu Law, a limited and 
qualified power. It can only be exercised 
rightly in a case of need, or for the benefit of 
the estate.” The need above referred to is 
afterwaids spoken of at page 42t as *a 
sufficient and reasonably credited necessity.” 
Bonn and reasonable enquiry may be 
sufficient to validate the charge though the 
actual necessity is not made out. We may 
at once dismiss from consideration, so far as 
the present case is concerned, the .iustification 
of henefii to the estate. In the case of the 
father, the discharge of an antecedent debt is 
in addition a sufficient ground to justify 
alienation. As regard.s the widow, who has 
succeeded to her husband's estate, her power 
to charge it so as to bind her reversioners 
may extend to loans contracted for the per¬ 
formance of religiou.s ceremonies or pilgrim¬ 
ages for the benefit of her hn.^hand's soul. 
As the prc.'^cnt is not si case of sm sintcccdent 
debt, the vsilidity of the moi tgage as regards 
the 3rd defendant's .shsire must be tested with 
reference to the oonsideisiMon whether it was 
a case of need. In Suraj Buusi Koer v. 
Sheo Profhad Siuqh (2). it wsis held flisit 
the aliensition would be valid if it was nnnlo 
by the managing mcmlier of the family 
“ for legitiiiiato family purpo.ses. ’ See 
page lOl. 1 he need or the icasonahly 
credited necessity ” sp(*ken of in Jfttnooman 
Persn lid's cisp CD has hcen jiai'aphrased into 
legitimate family p^^po^e. Necessity, there¬ 
fore, is not to bo understood in the sense of 
what is absolutely indispensable but wbat 
according to the notions of a Hindu family 
would he regarded as reasonable and piopci-. 
Speaking of the cryptic phrase *' legal neces¬ 
sity, (jolapcliamlra Sarcar Sastii in his 
Hindu Law. p;ige 210 ohsorves: "'I’lie 

expression h'ljnl niuTssiti/ is very often used, 
to signify the causes for whi<*l.. or the cir¬ 
cumstances undei' which, a .single rnemherof 
a joint family, or a like? ]»erson, Iiaving a 
limited interest in properly, is :uithorised to 
translei it so as to pass to the transferee a 
I'ight to the entire property. It comprises 
mainlenancr* and support of the family, pro- 
sei valion of the family estate, management 
of I lie family business, if ;iiiy. performance of 
mcessjo-y religion.^ litrs sindi as mairiage and 
1 lie like initiatory eer-moni<'s. exirpiial lilcu 
(2) 0 1. A. ; 0 C. Itii i 1 C. L. it. 22U. 


and Sraddha ceremony,—and the payment 
of debts contracted for the above purposes.” 
In the Tagore Lectures for 1884-85, Bhatba- 
charyya says at page 488: ‘Legal necessity 
is of various forms. All the indispensable 
religious ceremonies, the sacraments, such as 
marriage and the investiture with the sacred 
thread, the ob.sequies, the cremation, the 
pei'iodical oblations to the manes, the cere¬ 
monies customary in the family, the subsist¬ 
ence of the family, the education of the 
younger members, the payment of the ances¬ 
tral debts, the giving of presents at particular 
seasons and on special occasions to the rela¬ 
tives,—these and a thousand other causes of 
expenditure are constantly cropping up in a 
fairly prosperous Hindu .joint family. All 
these are, in the strict sense of the word, 
lawful necessity.” In Bahaji ]ilfih'idnji v. 
JCrishnn}/ Devji (3), where a sum of money 
was borrowed to buy a stock of buffaloes with 
which to resume the business of a milkman, 
it was held that the debt was contracted to 
put the father in the way of earning a main¬ 
tenance and, therefore, under the pressure of 
family necessity. Mr. .Justice We.st observes 
at pnge 669 :—“ Family necessity is an ex¬ 
pression that must receiv’e a reasonable con- 
sti'uction, and the head of the family and 
those dealing with him must, in the interest 
of the family itself, be supported in transac¬ 
tions whicdi, though in themselves diminish¬ 
ing the e-ilate, yet prevent or tend to prevent 
still greater lo.sses. A reasonable latitude, 
too, must be allowed for the e.xercise of a 
manager’s judgment, especially in the case 
of a father, though this must not b3 extemled 
Ko as to free the person dealing with him 
from the need of all precaution, where a 
minor son has an interest in the property.” 
.1 udged by these principles, it is first of all 
ditficuU to suppose that the marriage of the 
2nd defendant was not a legitimate family 
purpose. I put it to the respondent’s Vakil 
w’hethei he contended that having regard to 
the age of the 2nd defendant at the time of 
i lie marriage, it was not a purpose for which 
the father could legitimately incur expendi¬ 
ture or contract a loan. He di.sclaimed any 
intention of resting his case on that ground. 
Dismissing, therefore, from consideration any 
question of propriety based on the ground of 
ago, we are confronted with the broad ques¬ 
tion whetlier the father was justified in bor- 
(3) 2 13. UUO. 
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rowing mcney for the marriage of his son 
while the income of his property was insuffi¬ 
cient to meet the expenditure. In 31/o7jadem 
Tandia x. Itama Narayana Tandia (4), which 
was a case of partition between uncle and 
nephews, it was held that the nephews were 
entitled to deduct from the properties to be 
divided ** the cost of the marriages of two of 
them as a legitimate charge on the family 
funds.” In Saravana Tevan v. Mutfaiji 
Ammal (5), which was a suit to enforce a 
mortgage by the manager of the family, it 
was held that the loan incurred to defray 
the expenses of the mai'iiage of a co-parcener 
was for a family purpose and showed a reason¬ 
able necessity to justify the alienation. See 
page.s 382, 383 and 384. Tn Oharihullah v. 
Khalnk Singh (6), the Privy Council spoke 
of a loan contracted for the marriage of a 
junior member as for a family purpose and 
as a case of necessity and upheld the aliena¬ 
tion as binding upon the family. The gift of 
a small portion of family property by the 
father or by the widowed mother at the time 
of a daughter’s marriage without the consent 
of the sons which has been upheld as valid 
cannot be justified on the ground of necessity 
in a strict sense, Jlamasnmi Ayyar v. Vengidu- 
snmi Ayynr (7) and Kndntamma v. Narn- 
simhacharynht (S). These ca.ses seem to be 
sufficient authority for holding that in cases 
the debt is contracted for a family purpose 
(and tlie marriage of a junior member of a 
co-parcenery is a family purpose) and it is 
reasonably ncce.ssary on the part of a pru¬ 
dent manager to borrow the money for such 
expenditure, the transaction will hind the 
co-parceners. But the Subordinate Judge in 
the Court below and the learned Vakil for 
the respondent have laid great stress on tlie 
decision in ('iovindaraznln Narnsimlinm v. 
T)evamhhotla Ypnkatnnai'nsnyya (9), where 
the learned Chief Justice and Mr. Justice 
Moore refused to iiplmld «a sale of family 
lands by the fatlier to defray the marriage 
expenses of one cf his sons on the ground 
that there was no moral or religious obliga¬ 
tion to get a son marrie<l. That case, no 

doubt, which purports to follow .some ob- 

(4) 13 M. L. .T. 75 ■ 

(r>) (5 M. H. C. U. 371. 

(«) 2-) A. -g)7 5 7 C. W. N. Oftl ; 5 Rom. L. R. -178 ; 
30 I. A. 105 (V. C.). 

(7) 22 M. 113. 

(H) 17 M. Ti. J. .528. 

(9) 27 M. 200. 


servatious of Mr. Justice Muthusami Aiyar 
ill Ponnappa Filial v. Pappuvayyangnr (10), 
supports the respondent’s contention. The 
parties to that case were Brahmins. It was 
held that as failure to perform marriage did 
not entail a forfeiture of caste, it w'as not a 
necessary ceremony or Saviskara in the case 
of a Brahmin and the expenditure incurred 
for the performance of such a ceremonj' was 
in consequence no juslification for the incurr¬ 
ing of a debt. None of the cases to which I 
have referred appears to have been cited. 
There is no reference to them in the judg¬ 
ment. The decision itself has been very ably 
criticised and di.ssented from by Mr. Justice 
Ohandavaikar witli the concurrence of 
Knight, J.,in Sunilrahai Javji Dngda Pardeshi 
V. Shirnarajjana Pidkariia (11). But for 
the fact that the defendants in the pre¬ 
sent case are Sudras to whom part of the 
reasoning in that case has no application, I 
should have felt inclined to ask the Full 
Bench to reconsider the decision in Gotinda^ 
raznhi Naraaimhnm v. DevarahhotJa Venkata- 
narnfiayya (9). That case proceeds upon the 
view of Mr. Justice Muthusami Aiyar that 
pi. 29 of Chapter f, section 1 of the 
Mitnhshara, is confined to such ceremonies 
as if unperformed would entail a forfeiture 
of caste or status and upon the assumption 
that marriage in the case of a male amongst 
Brahmins i.s not included in the initiatory 
ceremonies {Samskara). Reliance is also 
placed upon a text of Narada (quoted and 
interpreted in the Smrithi Chandrika), Chap- 
tor XTIf, pi. 33 and 34. Before examining 
tins decision further, it is necessary to point 
out that amongst Sudras marriage is an in¬ 
itiatory ceremony or Samskara and per¬ 
haps the most important of all the Samskaras 
performed for them. In commenting on the 
2nd hemi.stich of verse 10 of the Achara- 
dhyayn of YagnQvnlhya rendered by Mandlik 
tliiis “tlieir (of the twice-born) ceremonies 
from conception to the funeral are performed 
wi(h the great Commentator Apa- 

rarka ob.sei’ves ’that for the Sudra the 
Samskaras are without yianfrtsV He adds 
on the authority of the Biahniapnrana: — 
‘Tint the Sudra shall have tlie marriage 
Snmskani alone. By the use of tlie word 

‘alone’, either the absence of tin* MoKhas or 
of tbe previous Samskaras is meant. Tlien 

(\()) 4 M. 1. 

(n) 32 R. SI ; 9 Roni. I.. Tt. ; 3 M. T.. '1. 44. 
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there is the alternative for them notwith¬ 
standing: the injunction.” Commenting on 
the effect of the Sainskaras dealt with in the 
first half of verse 13 of Yagnavalkya rendered 
hy Slandlilc thus:— In this manner, the sin 
produced from the seed and the womb is 
destroyed” (Mandlik page 161), Apararka 
says this is intended to apply to the four 
castes, not merely to the twice-born. In the 
Samskara Mayuklia of Nilakauta, the great 
Bombay authority, the author commenting on 
the second half of verse 10 of Yagnavalkya 
already quoted observes ‘By reason of the 
statement that to them (the twice-born) the 
ceremonies (from conception to death) are 
with Ma^/ras, it is to be inferred that to the 
budrathey are without Mantras. Amongst 
them as he had no study of the VrMas he has 
not the ceremonies which are incident to it 
like tlie Upananana and the Veilavratas. " The 
.VjtmyA-nrn Blmskara whicli is a work of autlior- 
ity on initiatory ceremonies says in leaf 2 
(Bombay ^^Sanskit Kdition, Vonkateswara 

sixteen Saniskaras beginning 
\Mtli (^nrhadhanam are for all. They are 
accompanied by .Unn/r,;;? only for the twice- 
hnrn In the Samskara Katnamala, Volume 
39, Anandasrama Series, tlie author com¬ 
menting on the same sloka cf Yagnavalkya 
observes:- It.., to be infe.recl tbot, to the 
bndra the ceremonies from Garhadhanam to 
,, without Mantras." He 

adds:-^ Hayn ^Hev stating tho .Sam.s-. 

Au/n. but the Sndra .sbonld have the 
.Vim.tnro. done thus witliout Mantra. Among 
Imm those (Samskoras) have no application 
like and Kandavra/as wl.icl. are 

nieidentto\edic study as he has no Vodic 

I^ectures, iMist Kdition, page 31, speaks of 
marrmgeastheonly samament for women 

page lOb t, Note (/>)ciling ColeWook’s Digest, 
i he foregoing texts are sulUcient authority 
lor the position that man iage is a Samskara 
or initiatory ceremony ainong.st Sudins and 
as such it ought to he performed in their 
case. What 1 have said so far is sufficient 
lor the disposal of tliis case. But as the deci- 
^i«jn 111 (Jovhidarazulu Nara.^imham v. Dnvar- 
hhntla Veukntanac'ira;/i,a (9) deals with an 
issue of great importance as regards tlie posi¬ 
tion <jf the marriage ceremony in the case of 
I he 11 Indus, it is nece.ssary to examine the prin¬ 
ciples OH which the obligatory character of 


the marriage ceremony rests. There are two 
paths laid down for the Hindu in the sacred 
texts, (See ilahadeva Sastri’s Bhagavat 
f?i/a with Sankara’s Commentary page 2). 
One is the path of worker attachment to 
the thinge of this world and the other the 
path of non-attachment or renunciation. The 
four asramas or stages of life are prescribed 
for the regenerate classes or at all events for 
the Bralimin. The journey from stage to 
stage in regular order of succession is con¬ 
templated as progress along the path of 
wordly work. And every Hindu of the twice- 
born classes has to pass from each stage to 
the next and until he developes complete 

non-ai>tachment in the last, the stage of the 

ascetic, when he prepaies himself for final 
liberation. It i.s true that it is laid down in 
the .Surtis (seethe text of Jabala Xlpanlshad), 
\ olume 29, .dna«Jn.s';*a»irt Series^ pages 242 
and 243, that if he has conquered his passions 
and cultivated tho feeling of non-attachment, 
ho may pass direct without going through 
the intermediate stages to the Asrama of the 
S.anyasin (See Medhadhithi’s Commentaries 
on Verse 36 of llanu Chapter V’l and also the 
Mitakshara on Verses 56 and 57 of the Pra- 
!/iscIitffadkyoya of Yagtinvalkya^ page 309 of 
the Sanskrit Edition). But except for him 
who has thus qualified for entry direct that 
into of her Asrama.<t than that of house-holder, 
the stage of house-holder is practically om- 
pulsory. Tlie twice-born Hindu is not to be 
a student as long as he chooses. He may re¬ 
main a Natshfika Brahmachari devoted to 
life-long studentship under strict conditions. 
Sfokas 49 and 50 of Yagnavalkya., Arkara^ 
dhyaya^ have been translated as follows by 
Mandlik: **The Nnishtika Brahmacharii^ is to 
live near tho Acharya\ in bis absence near 
his son or his wife, or his fire. In this 
manner the Brahmacharhi using his body, and 
subduing bis senses, attains the world of 
Brahma, and is not born again.” I translate 
the commentary of the Mltukshara, on these 
verses as follows :—In this manner, i. e., in 
the manner stated, NaUhfika {. e., one who 

conducts himself till death, he shall live all 

his life near his preceptor. He shall not bo 
Ins own master after the period of receiving 
instruction in the Veda. In his absence, 
near Ins son ; in the absence of the latter 
near Ins wife, in her absence near the fire, 
c i.scipliniiijj Ins body in tljo manner stated, 
111., senses being: controlled, the Brahmachati 
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attains the world of Bralima^i.e.^ achieves 
deathlessness. Jfl'tver is he born here again.” 
Apararka in his Commentary on the same 
verses afc pages VI and 72 of Volume 46 of the 
Anandasrama Series enters into a more 
elaborate explanation of the two classes of 
Brahmaclians^ Vpahurvana and NaisTdiha^ 
the former being one who passes to the stage 
of Graliasiha in the ordinary course of life and 
the latter being one who stays with^iis pre¬ 
ceptor for life under rigid rules of self-discip¬ 
line, In Chapter II of Verses 243 to 

249 deal with the Naishtika Brahmachari. It 
is enough to quote the first of those verses in 
order to indicate that the life of the NaMtlka 
is a life of discipline under the teacher for 
hfe to qualify for liberation. Verse 243 
(Buhler s translation) says:—“But if a student 
desires to pass his wliole life in the teacher’s 
house, he must, diligently serve liim, until lie 
]S freed from this body”. But to the Upahtr- 
vana or a student who remunerates his teaclier 
to pass on with his leave to the next stage 
of life, I^fanu has the following injunction. 

Chapter 111 Verse 2 says: “A student, who 

has studied in due order the three reduif, or 
two, or ftven one only, without breaking the 

rules of sludentship, shall enter the order of 
house-holders”. Verse 4 says: “Having 
bathed, with the permission of his teacher, 
and performed according to the rule the 
oamavarthanam (the lite on returning home) 
a twice-horn man shall marry a wife of equal 
caste who is endowed with auspicious bodily 
marks . J he house-liolder’s entry into the 
next slage of Vanaprastha or the hermit in 
the forest la thus enjoined. Mativ, Chapter 
Vt, \ crse (1) says:—“A twice-born Snafaka, 
who lias thus lived according to the law in 
tlie order of house-holders, may, taking a 
firm resolution and keeping his organs in 
subjection, dwell in the forest, duly (observ- 
ing the rules given below)”. The following 
blokas relate to the entry into the fourth 
^age namely, that of the ascetic. Chapter 
VI, Verses .1.1, 34, 36 and 37:-"But having 
bus passed the third part of (a man’s natural 
erm o ) ife in the forest, he may live as 
an ascetic during Uie fourth part of his exist- 
ence after abandoning all attachment to 
wordljr objects. He, who after p.a.ssing from 

suhrl T sacrifices and 

subduing his senses, becomes tired with (giv- 

ing) alms and offerings of food, an ascetic 

gams bliss after death. Having studied tlie 


Vedas in accordance with the rule, having 
begot sons according to the sacred law, and 
having offered sacrifices according to his 
ability, he may direct his mind to (the 
attainment of) final liberation. A twice- 
born man who seeks final liberation, without 
having studied the without having 

begotten sons, and without having offered 
sacrifices, sinks downwards.” The obligatory 
character of marriage or entry into the order 
of houfe-holder is thus propounded by Manu 
with great emphasis. Verses 51 and 52 of 
Yagnavalkya. Acliaiadhyaya and also Verses 
45, 56 and 57 of the Brayaschlttadhaya^ (see 
pages 167, 249 and 250 of Mandlik) enforce 
the same view. Both the Commentators of 
Manu and the Commentators of Yagnavalkya 
have come to tlie conclusion, after a full dis¬ 
cussion of Sruti and Smriti texts, that the 
stage of house-holder is obligatory on all the 
twice-born. But to those who have pursued 
the path of non-attachment, Naishlika Bialim- 
acharya or perpetual studentship or entry 
from studentship into the stage of the hermit 
or a.scetic direct is open. Some indeed have 
maintained that there is no warrant for the 
asramas of hermit and ascetic and that the 
stage of house-holder is the only one in which 
a man is at liberty to pass his life. The text 
oi Gantama, Sacred Books of the East Vol. 
IT, Verse 36 at page 193, supports that 
view— But the venerable teacher (prescribes) 
one order only, because the order of house- 
holdor.s^^ is explicitly prescribed (in the 
Vedas):' And, in Verse I, he expresses it as 
the opinion of ‘ some ” that ” he (who has 
studied the Veda) may make his choice 
(which) among the orders (he is going to 
enter).” Gmdama's view is, however, reject- 
ed by Medhathiti and Vignaneswara. But 
that rejection is not to be understood as a 
sanction to each man to follow which order 
he likes or to be in no order at all. Marriage 

1. s a Vyavasthitha VikoJpa or fixed alternative, 

2 . e., compulsory when certain conditions exist 
(see Jaiviimya Kyaynmahi Cliapter 12, Pada 
4, Adliikariia i) and not an Aichehika \iknlpii 
or altei’iiative to he cliosen according to 
pleasure {Janniunjn Nyayaviahi, (^haptcr 12. 
Pada .1, Adhikaina4j. Except to tlie nian 
wlio pursues tlie path of non-at l:iclinicn., to 
all others the order of a lionse-liohler is a 
necc-ssaiy stage in the jouriu-y of lifif A 
peison is rot justified in being in mine of tlio 
Asronis. Baksha (^lanninlhnnatli flult’s 
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iranslation page 434) saj's :—‘'A twice-born 
person should not lire even for a day without 
following any order. If he lives without fol¬ 
lowing an order, he is required to perform a 
penitential rile.” See the Sanskrit text in 
Volume 48, Auoiniasrama Series, page 72. 
Apararka (AnaiHlasrama Series, Volume 
40) relies on the same text of Daksha. He 
further adds on the authority of a text who.se 
author is not named, a man is not fit for 
Karma, 0, King, without a wife whether he 
i.s a Brahman, Kshafhria, Vai.sya or Sudra. 
1 he wife is the chief factor for men in the 
attainment of Dhnnna, Arfha and Kama'*, 
which are three out of the four ends of life, 
the last being final liberation. The stage 
of the house-holder is extolled by Gautama 
in Verse 3 of Cliapter HI, page 190, Sacred 
Books of the Kast, Vol If. ‘ The house¬ 
holder is the source of the.se, (the fourorder.s) 
because tlie others do not produce ofT.^pring.” 
Mami expresses the same view. He says in 
Sloka 78, Cliapter III: Because men of the 

tliree (otlier) orders are daily .supported by 
tlie house-holder with gifts of sacred know¬ 
ledge and food, therefore, (theorder of) house¬ 
holders is the most excellent order.” In 
Chapter VI again he returns to the same 
theme. Verse 87 runs: “The student, the 
house-holder, the hermit, and the ascetic, tliese 
(constitute) four separate order.s. which all 
spring from (the order of) Iiouse-holders”. 
Verse 88: But all (or) even (any of) these 

orders, assumed .successively in accordance 
with the Institutes (of the sacred law), lead 
the Brahmana wlio acts by the preceding 
(rules) to the highest state.” Ver.se 89: “And 
in accordance with the precepts of the Vela 
and of the Smnft, tlie house-keeper is declar¬ 
ed to be superior to all of them; for he sup- 

purt.s the other three” (Buhler's transla¬ 
tion.) 

J liei'e is again a text of tlie Vajnrvctla 
which is leferred to by tlie commentators on 
and Yai/iiavulki/a ami wliich is to the 
following elTect.—'I’hat a per.soii is born with 
three ilelit.s, one of which i.s to thepiln’s and 
that, debt is discharge*! hy tlie begetting of 
ollsjiring. Hanu refers to the same rule in 
CMiajiter VI Versos 35 and 94. Verse 94 says: 

A twice-born man who, with collected mind, 
follows the ten-fold law and has paid his 
Ghive) flchts, may, after learning the Vedanta 
accoiiling tt> tlio prescribed rule, become an 
a.'^ecti*'.” B(jlh Medhathili and Vignaiieswara 


quote the Vedic text in their commentaries on 
Manu and Yagnavalkya to enforce the view 
that the stage of house-holder is compulsory 
to all who have not attained to the level of 
non-attachment which fits them for per¬ 
petual studentship or the stages of hermit 
and ascetic. 

Passing now to the grounds of the decision 
in Govindarazuln Narasimham v. Devarahhntla 
Veii'katanarasayya (9), ihe first that incites 
our attention is the statement 'Viowhere is 
marriage in the case of a male included in 
the initiatory ceremonies.” Having regard 
to the numerous statements in authoritative 
works on the Samsharaa that marriage is an 
essential Samuhara, it is perfectly plain the 
learned pleaders who argued the case failed 
to draw the attention of the learned Judges 
to such texts. Mr, Mayne says: '*A Hindu 
marriage is the performance of a religious 
duty,” Hindu Law, page 108. Banerjeesays 
in his Tagore Lectures, First Edition, page 
•30:— It is regarded as one of the ten 
^amsliaras necessary for regeneration of men 
of the twice-born classes.” AVestand Balder 
say [page 873 note (/)]:—**jMarriage is a 
Samskaru that is strongly enjoined.” The 
Samakara Mayukha, the Samshara Bhaskara 
and the Samakara Ratnamala, all of them 
authoritative treatises on the Samskaras 
hut none of which has yet been translated 
into English, deal exhaustively with the 
Samskaras. Marriage is there shosvn by 
them to he among the most important. 
See tlie Sainskara Mayukha, leaf 6 , Samska7'a 
Bhaskara leaf 2, and the Samska)‘a Ratnamala 
pages 2—5, Anamlasrama Serie.s, Volume 
39. These works show that according to 
Gautama, the Sanitikaras are foi*ty of which 
marriage is one. According to Angiras, they 
are twenty-five including mairiage. Accord¬ 
ing to A-svalayana and others they are sixteen 
and marriage is among the number. The 






OtiiiibKura xviiiiiHiiiui quuies _ _ 

and points out at page 6 the fruit of the 
several Samskaras. As regard.s marriage, “the 
fruit of the Samskara is stated to be the 
di.scharge of the deht.s to the Gods and the 
Pitn's." The learned Chief Justice in 
Govindarazuln Narasimham v. Devarahhotla 
Venkatanarasavm (9), refers to the opinion 
of Colebrooke at page 301 of Volume II of 
Jiigannadlm's Dige.st and also to the note in 
Stokes, H. L. Books, at page 398, and ob- 
serves; We cannot find that ilr. Colebrooke 
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had any sufficient authority for including 
marriage among the ceremonies necessary to 
perfect the class of a twice-born man.” This 
statement would, no doubt, be correct if it was 
intended to mean that in order to become a 
twice-bor^i person, marriage is not a neces¬ 
sary condition. But Mr. Colebrooke docs 
not say, and it is not necessary for the pur¬ 
pose of establishing the obligatory character 
of marriage to say it, that marriage is a 
necessai’y condition to make a person twice- 
born. All that he says is that marriage is 
among the obligatory Samskaras. The eight 
ceremonies or Samskarast he refers to, are 
also those that are prescribed for girls as 
made without Mantras. See leaf 2, Samskara 
Bhaskara. He includes marriage as an addi¬ 
tional Samskara on the authority of Jagan- 
nadha himself who speaks of ten Samskaras 
at page 295 of the Digest. There is also 
another reason for separating marriage from 
the Samskaras that precede it, for as pointed 
out at page 300 of the Digest, it is not a 
Samskara which a father does for the s^ns 
as he does in the case of the preceding 
Sanuskavas hut one in which the son himself 
participates as the active agent. Stress has 
been laid on the text of Narailn in Chapter 
XIII. \ erse 34 is as follows; * Or, no pater¬ 
nal wealth being left, the initiatory ceremonies 
mu.st he invariably performed for their 
brotliers by those previously initiated con¬ 
tributing tlie required funds from tlieir own 
portions. The .Smriti Chanclrika, no doubt, in 
pi, 41 of Chapter IV quotes this verse as pre¬ 
scribing the rule in case thei*e is no patrimony 
and adds tlie comment in pi. 42, "that the 
ceremonies contemplated by tiiis text com¬ 
mence in Jiitakarma and end in Upanai/ana." 
The marriage of an unmarried brother is 
certainly not a duty cast on the married 
brothers wheu tliere is no patrimony. And 
tlie limitation of Naradas text in the parti¬ 
cular case of no patrimony to tlie ceremonies 
that end with f/ponjyana does not justify the 
inference that the author of the Smn'fi Chnn- 
diirika regarded marriage as a Samskara wliicli 
was not obligatory. Dr. .Jolly's note, whicii is 
perfectly correct with reference tot lie comment 

of tlie Smrifi Chnndrika, is perhaps append¬ 
ed by mistake to Verse 33 instead of Verse 34. 
Iheie IS no note under Verse 34 and it may 
be Dr. Jolly’s observation is not applicable to 
tlie case put in Verse 33 of Naratla. But, 
howeter, this may be, there can be no doubt 


that the S'nritl Ohandrika is no authority 
for the position that marriage is .not an 
obligatory Samskara. There remains one im¬ 
portant matter to be noticed. I have not been 
able to find on what authority Mr. Justice 
^luthusami Aiyar based his observations in 
Ponnaappa Pillai v. Pappuvai/yangar (10), 
that thephrase “thelike” iup. 29, Mitaksharay 
Chapter I, Section I, refers only to such 
ceremonies as if unperformed would entail 
a forfeiture of caste. The discussion in the 
Mitakshara from pi. 17 to 29 is with reference 
to the question whether property arises by 
birth or by partition. As u.sual with the author 
he first propounds the problem, .see pi. 17. He 
states the argument of theopponentstrengthen- 
ing it by apt quotations in pi. 18—22. In pi. 
23—26 he states his argument in answer to the 
opponent’s view and in pi. 27 liis conclusion, 
namely, tliat property is by birth. Some 
texts apparently inconsistent with this view 
are explained away as referring to particular 
exceptions. PI. 27 after stating the conclu¬ 
sion explains the text showing that the father 
has greater power than the mere holder of a 
.joint interest as applicable to movables. 
Another text, which deals witli a single 
member’s pjwer over immovables, is ex¬ 
plained as confined to exceptional cases. 
There is no reference in pi. 28 to tlie single 
member being tlie manager. But the text, 
however, is generally cited as dealing with 
tlie powers of a manager. The explanation 
of that text in p. 29 ((lolehrooke’s transla¬ 
tion) is as follows: While the sons and 

grandsons are miiior.s, and incapable of giving 
their consent to a gift and the like, or while 
brother.s are so an I cnitimie uiiseparated, 
even one person, if capiiiile, may conclude a 
gift. hyDOthecilion, or sale of iinmovahlo 
propeity, if a calamity alfectinjr the whole 
family require it, or tlie support of tlie family 
render it nece.ssary, or inilispLuisahle duties, 
sucli as the ohsei[uies of the father or the 
like, make it unavoidalile." d’he words in the 
Mil iksJmra which have h-mi rendered into 
Mngli.sli by Colebrooke Ijy t lie clause or iridi.s- 
pensahle duties siicli as the ohseij'iies of the 
father or tlic like make nnavoidahh*” aro 
simply Aiasltnam Kml-irf/'Siin !'d ri sh radha 
dishn. d'hey simply mean fathei s stintdas^ 


etc., whiirh havi; to 
will be not iced \ hat 
using the words 

avoidable", addcil 


h;* necessarily doiu'. 
.Mr. Colebrooke lias 
indisjiens.ihle" and 
to the stringency of 



by 

un- 

the 
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cor.dition under which nn alienation is per- 
misj^ible. The word *^AdV. which is translat- 
cd cr the like”, mean.s heginninj? with and 
roerely indicates that the father's ceremony 
which is named is one out of a fjroup of 
ceremonies. There is no implication that 
forfeiture of caste is a consequence of a failure 
to perform the obsequies and that a similar 
consequence flows from a failure to perform 
other ceremonies which are grouped together 
with the obsequies of the father. If we 
dismiss this idea then of forfeiture of caste as 
the penalty which must chamcterise the 
class of ceremonies for wliich the immov¬ 
able property of the family may be alienated 
by ihe manager, there is nothing in pi. 29 
of t)»e ^Iitaht.hnra which prevents our hold¬ 
ing that a debt borrowed for defraying the 
expenses of the marriage of the son is re¬ 
coverable from the family property as liaving 
been incurred for a family purpose in a case 
of necessity. Tlie importance of the marri¬ 
age ceremony in tlie case of every Hindu, 
subject to the exceptions already noticed, is 
so well recognised by the ^^:ta)^shnra that in 
the commentary at page 4l6 on Sloka 2S9 
of Yagunvolkyn, \’ignanes\vara observes: 

Harita says a person, who is in no AaraT.n 
(after leaving si udeiifship) for a year, sliall 
perform Frnjnpafifn Krtchra and enter the 
(next) After the second year, the 

penance of Afhi Krichra-, after the third, 
Krichrfitln' Kr}rhTQ\ beyond that Chamhaynna. 
1 his is in case (the is not 

available. Jiut if av.ailable ortlinai’ily the 
purifications pre.scribed for f'papa- 
ihnhns should be ordered according as 
file ab.stenlion was intentional or not.” It 
is unnecessary foi our present purpo.se to 
explain (bese expiatory rites. Tbeabovo pas¬ 
sage fiotn the ilnhs]ntyn is decisive of tbe 
obligatoi'y cbaractcrof tbe marriage ceicinony. 
This pas.sago is (|uotcfl in leaf 199 of tlie 
Sntnsknya IJiiaskara with approval. I have, 
therefore, no hesitation in holding tl'.at the 
Tiiariiage of flu* 2ud defendant for which the 
h)an was (contracted by tbe l.st defeiularit and 
llio nioi tgsige executed va.sa proper family 
purpo.Kc and f lie 9rd defendant's interest in tbe 
iiiorl«age<l pnipcrly is c<>nse(iuenlly liable for 
IliH Hutiteage dclit. I would sft a.side (lie 
d*<’,'«'e <if flu* Suijordiiiatc Judge ns regards 
ilie .‘b d detV ndant and ustore Ibat of tbe Dis- 
liict Mui.sif. 1 make no order as to costs. 

Appeaf allotred. 


(s. c. 4 S. L. R. 62.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 155 op 1909 

April 21, 1910. 

Present: —Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

MAHOMED HASHIM HAJI NAZARALI 

AND OTHErtS-APPLICANTS 

z^ersns 

EMPEROR —Opposite Partv. 

Pmctice—CrimiHal Procedure Code (Act V of 1898) 
s, 2.>3 Discharge—Diimissnl of complaint — Dmniseal of 
second complaint arising out of the same facts—Penetcal 
of jirevious complaiut—Judicial 

The petitioners were prosecuted by A. for robbery 
of Ins mare under cover of levying from him a debt 
due to him. Tbe complaint was dismissed under 
section 253, Criminal Procedure Code. Snbsonuentlv 
the petitioners were prosecuted by A for ebeating 
him by refusing to band over to him bis mare and a 
receipt for the debt. This prosecution also failed 
and then A prosecuted the petitioners for tbe robbery 
^rt. under cover of hivying from him the debt. 

Ihe Magistrato ordered process to issue on this 
renewed complaint: 

^ Held, that tbe Magistrate failed to exercise sound 
judicial discretion in proceeding with the renewed 
coinpbiint and that tbe jiroceedings should be r|unshcd 

Application for revision against the order 
of the Sub-Divisional Magistrate Nara (Mr. 
Hanson). 

Mr. Lalchand Tlasomal, for tbe Applicants. 

Jlr. Techchaud Udhawdas^ for tlie Crown. 

■—The applicants were 
prosecuted by opponent for robbery of his 
mare under cover of levying from him a 
debt due to them. Tlie matter was the 
subject of a preliminary enquiry and a 
regular trial ending in discharge under 
section 253, Criminal J’rocedure Code. 

The applicants were subsequently pro¬ 
secuted by opponent for cheating him by 
refu.sing to hand over to him his mare and 
a receipt for the debt in pursuance of an 
alleged agreement wliich resulted in the 
discharge under section 253, Criminal Pro- 
cedure Code, 


The applicants on failure of tins subsequent 
prosecution have again been prosecuted by 
opponent for the robbery of l.is maro 
under cover of levying from l,im the debt 
1 be applicants accordingly seek revision of 
tbe order of tbe Snb-Divisional Magistrate 
for process to issue against them on this 
renewed complaint. Rub.seqiiently it i.s said 
the matter lias been transferred for trial 
before tbe iIuMilyar1<a,- and First Class 
Magi.^trate, I^Iirpur Khas. 
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No doubt, the* Sulj-Divisioiial Magistrate 
had jurisdiction to entertain this renewed 
complaint, but he failed, in our opinion, to ex¬ 
ercise sound judicial discretion in proceeding 
with it on the facts above set forth. We 
accordingly set aside his order for process 
to issup and direct further proceedings 
before the Mukhiyarkar and First Class 
Magistrate, Mirpur Khas, to be stayed as 
though the renewed complaint bad been 
dismissed under section 203, Criminal Pro¬ 
cedure Code. 

Order set aside. 


(s. c. 4 S. L. R. 53.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 26 of 1910. 

April 21, 1910. 

Present: —Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 

GULU TIRTTH —Applicant 

V6TS11S 

CHATUNMAL MKNGHOMAL. 
Opposite Party. 

Criminal Procedure Code {Act V of IPM), s. 2o3— 

DiHinisml of complaint — Revival—Delay in renetriny 
complai}it—Judicial DiKcrefion. 

Although a Magistrate has jurisdiction to entertain 
a complaint after it has once been wrongly dismissed 
under section 253, Criminal Procedure* Code, the 
appropriate remedy for complaints wrongly dismissed 
IS vested solely in the higher grades of 'Magistrates 
and the Sessions Judges under section 437, Criminal 
Piocedure Code. 

After tijc examination of the <*omj>lainant and of 
one Witness, the complainant withdrew his remaining 
'Mtnesses, and allowed his complaint to bo flismiss‘'d 
under section 253, Criminal Procedure Code. After 
JO lapse of five months, the complainant again filed a 
renewed complaint on the same facts. The Magis- 
tiate thereupon issued process against tho accused: 

that the Magistrate had failed to exercise a 
8oum discretion in proceeding with the complaint 
and that the proceedings should be cjuaslicd. 

Application for revision against the order 
of the Resident Magistrate, Mirpur Khas 
vMr. Bulchand Alumal). 

Mr Lalrhund Ilasomal, for the Applicant. 

Udhawdas. fer tlie Crown. 
JUdgment-.—The applicant seeks 
levision of the order of the Resident Ma- 
giatrate, Mirpur Khas. issuing process 

ngainst him on tho opponent's complaint of 

cnniihul hrench of trust renewed five months 

1 ^ similar complaint 

by the hirst Class Magistrate, Mirpur Klias 

under section 253, Criminal Procedure Code. 
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No doubt, the Resident Magisirate, 
Mirpur Khas, bad jurisdiction to entertain 
the renewed complaint, but he failed, in 
our opinion, to exercise sound judicial discre¬ 
tion in proceeding with it. It appears that 
the opponent withdrew the remaining 
three witnesses after the examination of 
one witness and himself on the former 
complaint and permitted five months to 
elapse before filing the renewed complaint. 
This conduct was, in our opinion, sufficient 
ground for declining under section 203, 
Criminal Procedure Code, to proceed with 
the renewed complaint. 

We think it desirable also to observe 
that the appropriate remedy for complaints 
w’rongly dismissed is vested solely in the 
higher grades of ^lagistrates under section 
437, Criminal Procedure Code. 

We accordingly set aside the order of 
the Re.sident Magistrate, Mirpur Klias, for 
the issue of process and direct the further 
proceedings wdiich are said to be now pend¬ 
ing before the 2iid Class Magistrate, 
Pithoro, to be stayed as though the renewed 
complaint had been dismissed under section 
203, Criminal Procedure Code. 

Order set aside. 


(it. c. 4 S. L. K. 55.) 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Cr.iMiNAi. Appeals Nus. 8 and 9 or 1910 

April 22, 1910. 

Pif^.cenf: —Mr. Hayward, J. C. and 
Mr. Crouoh, A. J. C. 
EMPEROR— 

renns 

VIHUMAL REG RAJ and oi hers— 

Accu.sEI*. 

PennI Coilr (.K/ XIA''f l.sfio), .sv. 71. 124 A, 15:U— 

Distinct ofJfir->-.-i—]>i.->tiii' t iitissnrjrs rniildiwd in one 
pnmplth't —Cmt l irtion innh r holli — A'l Vi'i'tisc^ 

i/u'tif of Swjulc’slii iio'i'ts—Simrliiiii /■> jirosccnte, 
es.seiitifils tf—(',-iiiiiiiftl J’io<-4‘dnir Vitde {.b-/ I of 
IJSDKJ.-'-. 15M >—to spr.-ifij srriioii.s hi oi->ier — 

i*ii iiisli nfiit. 

A4v<-i lisriiK‘nt of r'- f'L \/i/ .slioii g<t'>4s ciiu biMlo 
jiis(ilur:itioii ri* f‘>r tlic c'j-f'»n»|>ir;itor.s ]mb* 

lisliiii-ra pamplik't c-ak-uhii.d i> (•‘v.-ifr ilisalTrcHou 
ngainst (Jnv(“rniiii-iir ami Id ]»i omo; c Icnling.s of lintrod 
tliD Imliim ami kiii'Dp''in .'^ulijcfLa <>l Uis 

.\lajosty. 

'I'lm dIToiuv of iittnniiniiig to protnoli^ ot 

katicd ki l\v<.i-n th.- Imliniiaiul lliuopi'an clas.so.s ul 
Subjects ufHis M.tj* >ty is (li.<tiiuL Iroin, ami nuL :i 
necf.ssaiy ingvclioiit in, I)iO eilK'iua’ of attempting to 
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excite disaffection n^ainst the Government established 
by Inw in British India. 

It is not necessary* for the charges to specify the 
distinct passages in a panipldot which are nllef?ed to 
constitute the offence of atteinptinjr to promote 
feclin^ts of Imtred and the distinct ])nssn^cs which are 
alleged to constitute the offence of attetnpting to excite 
disaffection. It is sufficient for the charges to allege 
generally that the innnphlet constitutes an attempt 
to promote feelings of lintro<l and also to excite dis- 
nffectioti. 

Emjievo}' V. Tribhovandas. 33 B. 77 at pp. 82 and 8.5; 
1 Ind. Cas. 641; 10 Bom. h. B. 80!; 8 Or. L. J. 272, 
followed. 

The two offences, tlmugli committed by means of the 
same ]>.‘ini]>hlot. arc ns distinct as two libels on the 
different persons contained in one hook. They do 
not eoine within the provisions ofsection 71, Indian 
I’enal t'odo. 

Kiniit'vof V. ]bil (iiiutintllfif Tthih, 10 lh»m. h. It. 8 P? 
at p. h03; 8 Cr.L.-J. 281; h'lujn’ror v. (intie.'h Dmiimlfn’ 
Siivofknr, 12 Ihnn. L. K. 10^ at pp. lOF), 115 timl 117; 
34 B. 394; “» Ind. Cas. 854, followed. 

All that is rt'quircd for a sanction to prosecute by 
Government is a complaint of facts within theiiicnning 
of section 190 (1) (f»i. Criminal I’roceclurc Code, and 
an order for msiking that complaint under soetion 19(i. 
Criminal Procedure Code. .So long as the matter of 
eomplaint is made siithcituilly clear in the ord<T, no 
specification of the particular section of the Penal 
Code app<-nrs to he rcipiircd by section 106, 

Punlslnnents for offeii<-e.<, under .sections 124A and 
1.53A of the Penal Ccah*, should he deterrent, 
especially where a peculiarly mischievous couspir.acy 
is jirovc«l and an ohiioxiou.s p.amplilet appear.s to havt* 
he«*n specially prepared to c.atcli the attention Jiml 
poison the iinmatnrt* inind.s of stmhuits and others of 
:in im|iressionahle tempciviincnt. 

Appeals again.st the decision of tlie Sessiotis 
Judge, Sukkiir-litirkana, (K. K. Hoyd, 
K.''t|uii*e.) 

Ml'. Ivnyrntnul, for the AccuscmI Xo. 1. 

Mr. Di'pcfiond, for the Accuseil Xos. 2 and 

Mr, Ti'clu'hdutl. aided hy Mr. LnUhnnd 
Cii uhoriiui/ , for tlic Crown. 

Judgment _The appellant s Virunial, 

Clietunial and Gordliaidal appeal against Die 
deeisioi-s of Die St'ssions .liidge, Sukkiir- 
Laikana, <'onvicting and sentencing them to 
terms of transportation and to fines ntider 
sections 12l*A and Indian Penal Code, 

for liavingheen respectively tlie printer, pub- 
li.sher and writer of a pamphlet called 
Sivudrshi Jfiilr/itd ;in<l tleiehy having attempt¬ 
ed to excite disalTection against Die Govern¬ 
ment estahlislied hy law in ilritish Imliaand 
to proiiKite feelings of liatred between different 
classes of Mihu'cts of llis ^Majosly. 

Ml'. Haymoml for the appellant Virunial 
lias in i 1)0011 nhle to deny tliat the patnphlet 
is M'difious. Imf has nrgetl that Viriimul 
could » ..f bo hold guilty of an Jitteinpt to 
eieiteilisallccfioii as he was ignoiaiit of the 
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contents of the pamphlet till it had issued 
from his press and had no vicious intention; 
that Virunial could not be held guilty of an 
attempt to excite disalTectioti as there was no 
clear proof that the pamphlet was actually 
offered for sale or sold; that in any case 
\'irumal could not be convicted and sentenced 
separately for the attempt to promote feelings 
of hatred as that offence was included in the 
offence of attempt to excite disaffection and, 
moreover, was not specifically mentioned in 
the sanction for the prosecution ; and that in 
any case Vinimal bad done his Best hy 
promptly stopping the .sale to prevent evil 
(dTeers from flic offences and was entitled to a 
material redaction of sentence on this account 
and in view of Die acknowledged loyalty and 
freedom from sedition of the Province of Sind. 

Mr. Dipchand for Die appellants, Chetumal 
and Gordliunlal, has not been able to press his 
denial that the pamphlet is seditions, but has 
urged that neither Clietumal nor Gordlianlal 
could be held guilty of an attempt to excite 
disaffection as they did not appreciate the real 
nature of the contents of the pamphlet, believ¬ 
ing them merely to be innocent advertise- 
uienis of the Swadeshi goods of Dieir shops 
and so had no vicious intention ; Diat neither 
Chetumal nor Gordhanlal could be held guilty 
of an attempt to excite disaffection as there 
was no clear proof that the pamphlet was 
actually offered for sale or sold; that in any 
case neither Chetumal nor Gordhanlal could 
be convicted and sentenced separately for the 
attempt to promote feelings of hatred as that 
offence was included in the offence of attempt 
to excite disaffection and, moreover, was not 
speeilically mentioned in the sanction for the 
prosecution; and that in any case Chetumal 
liad done his be.st by promptly stopping the 
sale to prevent evil effects from the offences, 
while Gordhanlal was young and inexperi¬ 
enced and boDiChetumal and Gordlianlal were 
entitled to material reductions of sentence.s on 
tliese accounts and in view of the acknowledg¬ 
ed loyalty and freedom from sedition of the 
Pioviiice of Sind. 

We have reail the translation of the 
Sivatieshi Jfah'hnI and have no hesitation in 
holding that the pamphlet is deliberately cal¬ 
culated both to excite disalTection against the 
Government established hy lawiiiBritish India 
and to promote feelings of liatred between the 
Indian and Kuropean subjects of His Majesty 
We have, Dierefore, to consider whether Vii u 
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mal, Clietnnial and Gordhanlal have rebutted 
the natural presumption of vicious intention 
arising againsi> them under section 114-, Indian 
Evidence Act, from the preparation and ofEer- 
ing for sale or selling of the pamphlet. It has 
been argued at length that Virumal never 
read the pamphlet till after it had issued 
from his press. It is urged that he was far 
too busy with other matters and that it was 
only while waiting in enforced idleness at 
Rohri station on his way to Hyderabad that 
he first "found leisure to peruse its contents 
and learn their objectionable nature and that 
his honest intention is shown by his promptly 
stopping the sale at Hyderabad and thereafter 
rendering every assistance in the subsequent 
enquiries on behalf of Government. It is 
seriously argued that Chetnmal was ignorant 
of Arabic Sindhi, the writing in whi'jh the 
pamphlet was printed and that both he and 
the writer Gordhanlal honestly intended the 
pamphlet merely to be an advertisement of 
the S,wadeshi goods of their shops. We have 
carefully considered the evidence and are 
wholly unable to accept the.se contentions. 
We have no doubt that Virumal, Chetumal, 
and Gordhanlal were co-conspirators for the 
preparation and publication of the pamphlet at 
the Provincial Conference at Hyderabad with 
tile vicious intention of exciting disaffection 
against Government and promoting feelings 
of hatred between the Indian and European 
subjects of His Majesty. Virumal is proved 
y the Assistant Manager of his own press to 
have had the manuscript in his own possession 
rom the I5th to 20bh March. Its objection¬ 
able nature could be detected in five niirmte.s. 
The whole pamphlet could be read in an hour. 
Virumal accepted it for printing on the kOth 
March and it was being printed at Ids press 
up to Ibe fc’th April, A^irumal is said to have 
accepted it for printing only on condition that 
113 ordinary duty of proof correcting .should 
be done entirely by the writer Gordhanlal. 
It IS difficult to understand how Virumal 
con c practically have left all the various 
processes of proof correcting to tlie writer 
Gordhanlal. At all events ho appears to 
lave undertaken the correction of some 
proofs for he was asked to “print out 
le ler proofs after carefully exaniiidng 
^^ letter from Gordhanlal and 
ngam letumal is asked to ^Nvarn him to go 
rougi them carefully/* in another letter 
lom uoidhanlal. It is also reuiarkablc that 


the order was treated as private and not enter¬ 
ed in the job work book. A clumsy attempt 
was subsequently made to insert an entry so 
as to make it appear ordinary outside job 
work. Virumal may have been particularly 
busy both in and outside his press about this 
time, but it is impossible to believe even if 
this were so that be could have remained in 
ignorance of the nature and contents of thi.s 
pamphlet which was admittedly being printed 
for publication at an assembly in which he 
was so deeply interested as the Provincial 
Conference. V'irumars subsequent conduct, 
moreover, does not appear to us to liave 
been that of an honest man who had 
suddenly discovered that he had inad¬ 
vertently been led into printing an objec¬ 
tionable pamphlet. It is not .suggested that 
he ever expressed the slightest irritation at 
the deception practised on him by Chetumal 
and Gordhanlal. He has not ventured to 
offer what would have been the best evidence 
of his outraged feelings upon this sudden 
discovery on this Dth April, namely, the evi¬ 
dence of his pleader Bhojsing with whom he 
i.s alleged to have been talking at the time 
at tlie Rohri station. He enquired that same 
night from Chetumal’s man how many copies 
of the pamphlet had been sold and ’authorita¬ 
tively" prohibited further sales by Chetu- 
mal’s man at the stall kept by Chetumal at 
the exhibition then in progress with tlie 
Provincial Conference at Hyderabad. He 
telegraphed next day tohis Assistant Manager 
to postpone delivery of the rest of tlie 
copies of the pamphlet to Clietumal’s sliop 
at Sukkiir and also sent a post card stat¬ 
ing not “tliat he had suddenly discovered” 
but “that Bhojsing had .said" the pamphlet 
was objectionable and proliibiting delivery 
of the usual copy of the pamphlet to the 
Collector. He did not until tlie 18fch April, 
after another copy h^d already found its 
way into the Collector’s Oilice, forward tlie 
usual copy of tlie patnplilet to the Col¬ 
lector. He then stated in tlie covering letter 
that only 10 or 15 copies had been sold and 
that he had asked the autlior to modify .some 
few passages with wliicli he tlid not agree ’ 
and which "appeared undesirable," wlien 
reading the pamplilet at Hyderabad. lie 
certainly answerecl subsequent references as 
to the name and particulars of the pamphlet, 
and permitted an inspection of tlio copies of 
the pamphlet lying at his press but be could 
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hardly have avoided doing so. He also 
surrendered farther copies of unbound parts 
of the pamphlet said to have been over¬ 
looked in the search by the police, but they 
were chiefly useful for his subsequent defence 
of no publication. He Anally pleaded not 
that the pamphlet was objectionable and 
that he had been grossly deceived into print¬ 
ing it by Chetumal and Gordhanlal, but that 
it was free from objection and he sought to 
establish the plea by evidence—rightly le- 
jected, in our opinion, as irrelevant—that 
other people had issued similar publications. 
Virumars subsequent conduct as here con¬ 
sidered appears to us not tliat of an honest 
printer grossly deceived by two nnpiincipled 
villains but rather the conduct of a guilty 
conspirator warned by expert advice and 
strenuously seeking to save bimself fioin tbo 
grasp of the law. Chetumal and Gordhanlal 
were without doubt aware all along of the 
nature and contents of the pamphlet. Chetu¬ 
mal arranged for its printing and undertook 
its sale and Gordhanlal ^^a.s the wiiter. The 
documents found in the searches of (heir shops 
ai^ houses showed they were in constant 
communication about the preparation of the 
pamphlet. It is impossible to treat seriously 
Chetumal's contention that he did not know 
its contents and nature owing to ignorance of 
Arabic. Sindhi. Chetumal i.s alleged to 
have told the Assistant Hanager of the press 
that it was a translaticn of a Devnagri lliudi 
work in his possession and tlie documents 
fouiul in the searches show constant cor¬ 
respondence between Chetumal and Gordhar- 
lal in Devnagri character. It is also im¬ 
possible to (jeat seiiously Chetumal and 
Gordhanlars contention that they intended 
the pamphlet merely to be an innocent ad¬ 
vertisement of their Stvadesht shop goods. 
The pamphlet itself does not admit of such 
a construction and even if it did, advertise¬ 
ment of ^waih’f'hi shop goods could he no 
justiKcatioii whatever for the co-conspirators 
pnhlishing a pamphlet calculated to excite 
disaiTcction against OovernmcTit and to pi'o- 
motc feelings of hatreil between the Indian 
and European subjects of His Majesty. 

We have had under our consideration the 
tinestion whether the conspirat^jr’s acts would 
not he punishable not merely as abetment 
hut as completed attempts to excite di-salTec- 
tion and promote feelings of hatred even 
though tailing bhort of actual publication of 


the pamphlet. We do not, however, consider 
it necessary to discuss this question in detail 
because we find ample evidence on the record 
of actual publication of the pamphlet at 
Hyderabad. There does not appear to be 
sufficient reason for disbelieving the evidence 
of the Daftardar*s Head Munshi Nichusing 
that he actually bought a copy of the pam¬ 
phlet at (MietumaVs stall in the Exhibition 
at Hyderabad. He was coiToborated by an 
Officer in a responsible position, the Col¬ 
lector’s Dnftardar Sadhusing and the matter 
was known from an early stage of the in¬ 
vestigation to Mr. Manley the Assistant 
Superintendent of Police. The particular 
copy of the pamphlet was not, it is true, 
produced at ilie trial, but it was alleged to 
have been handed over to the Collector, Mr. 
Lawrence, and such an allegation could hardly 
have been made if it had been liable to im¬ 
mediate reputation by calling Mr. Lawrence, 
Nor does there appear sufficient reason for 
discarding the evidence of Dharamsing, the 
Editor of the Khaiv Khah, to the effect that 
he ahso had actually bought a copy of the 
pamphlet at Chetumal’s stall in the Plxhibi- 
tion and sliowed it to Abdul Wahab, the 
Editor of the Alhaq^ in the presence of 
Baharsing a pleader of the Sukkiu'Bar in the 
course of a conversation on the institution 
of these proceedings. It is true that the 
matter was not mentioned till a late stage of 
the trial and that Dharamsing, Abdul Wahab 
and Baharsing have all been shown to have 
been subjected from time to time to severe 
criticism by Virumul as Editor of the 
iSimlh}, But the matter had been published 
shortly after the conversation in an article of 
the 2nd October in the AViaq and the copy 
of the pamphlet was produced at the trial 
and the manner in which the attendance of 
Dharam.sing, Abdul Wahab and Baharsing had 
hten secured was fully explained by the Assist¬ 
ant Superintendent of Police, Mr. Manley. 
There was besides no special reason so early 
as the 2nd October to fabricate evidence of 
publication because Virumal had long before 
admitted the sale of 10 or 15 copies in his 
letter to the Collector. It has been argued 
that Virumars intention to withdraw thi.s 
a(lmi.ssioii had already become obvious from 
the contents of liis bail applications. But 
they merely contained assertions that he had 
"stopped the circulation” by sale or other¬ 
wise on liiiding objectiou was taken to certain 
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passagfes. Not even at the trial did Viramal 
deny that the pamphlet was exposed for sale 
at ChetumaVs stall. He merely allegred that 
the statement of Chetamal’s man that some 
copies had actually been sold before prohibi¬ 
tion of further sale had subsequenlly been dis¬ 
covered on a reference to Chetumal to be in¬ 
correct. At the trial Chetumal also denied 
•there had been any actual sales and an e.x- 
tract from his accounts was put in evidence 
in support of the denial showing what other 
books had actually been sold at his stall at 
the Exhibition. Several witnesses were also 
called to say they had not seen the pamphlet 
on sale at the Exhibition or the Provincial 
Conference. This negative evidence is, how¬ 
ever, not of much value and is largely dis¬ 
counted by the fact that only 155 copies were 
found in the search of Chetumal’s shop where¬ 
as 175 or 180 copies were alleged to have been 
delivered by tlie Assi.stant Manager of the 
press. Ueterminedefforls were made to show 
that no sales could have taken plac 3 because 
nearly all the 1,000 copies alleged to have 
been printed could be accounted for from 
among the documents produced at the trial. 
But it did not appear after a full considera¬ 
tion that the data available pointed to any 
cmclusive result. On the other hand, the 
probability is that the copies of the pamphlet 
were exposed for sale and actually sold at the 
Exhibition. It was for the very purpose that 
they were printed according to the Assistant 
Manager of the press and Viramal with a copy 
in liis hand went without hesitiitiou to stop 
further sales at Chetumal’s stall at the Ex¬ 
hibition immediately on his arrival for the 
Provincial Conference at Hyderabad. 

We have now to consider the technical objec¬ 
tions raised to the separate convictions and 
sentenc9spas3ed upon the three conspirators on 
the charge of attomptiiig to promote feelings 
of hatred between different classes of subjects 
of His Majesty. It lias been argued that this 
charge does not comprise adistinct offence, b \t 
IS included in the charge of attempting to 
excite disaffection against the Governniint 
eitablu'ul b/ U.v in British India. It 
nppears, however, to us that the charge does 
comprise a distinct offence. It has not been 
stated specifically iu the charge, but it is clear 
from the pamphlet that the different classes 
mea,nt are the Indian and European classes of 
subjects of His Majesty. The offence of at¬ 
tempting to promote feelings of hatred be¬ 


tween these classes is without doubt distinct 
from, and not a necsssary ingredient in, the 
offence of attempting to excite disaffection 
against the Government established by law in 
British India. It is not necessary for the 
charges to specify the distinct passages in the 
pamphlet which are alleged to constitute the 
offence of attempting bo promote feelings of 
hatred and the distinct passages which are 
alleged to constitute the offence of attempting 
to excite disaffection. It is sufiBcieut for the 
charges to allege generally that the pamphlet 
constitutes an attempt to promote feelings of 
hatred and also to excite disaffection, as held 
by the Bombay High Court in the case of 
Eniperur v. Tnbhovandzs (1). The two offen¬ 
ces, though committed by means of the same 
p.araphlet, are as distinct as two libels on two 
different persons contained in one book. 
They do not omo witliin tho provisions of 
section 71, Indian Penal Code. This view is 
onfirmed by two cases decided by the 
Bombay High Court, Einp3ror v. Bil Ganjz- 
dhar 7'iZnA;(2)aud Emperor v. Eaacdc 1) iniodzr 
Savarkar (d). It lias been further argued 
that in any case tliis charge doevs not om * 
within the order of the prosecution under 
section 195, Criminal Procedure Code, as 
tliat order does not specify tlie particular 
section of the Penal Code. It appears to us, 
however, that all that is required is a com¬ 
plaint of facts within the meaning of section 
190 (1) (a), Criminal Procedure Code, and 
an order for making that complaint under 
section 19o, Criminal Procedure Code. So 
long as the matter of complaint is made 
sufficiently clear in the order, no specification 
of the particular section of tlie Penal Code 
appears to be required by section 19o, Criminal 
Procedure Code. That is a matter for the 
Magistrate or Court. 

We have finally to consider the sentences 
inflicted on the three conspirators. It lias 
been urged that they are unduly severe in 
view of Viramal and ClietuiuLl having 
promptly stopped the sale of t lie pamphlet and 
in view of CTordhanlal's youtli and iiu'xi>eri- 
ence and in view generally of precedents an I 
the acknowledged loyalty and freedom from 
sedition of the Province of Sind. IVe have 

already discussed tlie condo-t of Viiaimil 

(1) B. 77 at |*|). S‘2. S."); 1 111 1 (j.is. Oil; 10 Bo.ii. 
I,. II. SOI; H Cr. L. -1. L*7C. 

(2) 10 Bom. L. It. sj.s at p. poa : S Cr. I.. .1. 2S|. 

(0) 12 Bam. L. U. lOo ub pp. 100, ll "*, 117; 01 B. 

39 5 iKicl. Ca^. So-1. 
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with regard to the stopping of the sale and 
indicated our opinion that his conduct was 
prompted not by genuine regret at having 
been inadvertently led into printing an objec¬ 
tionable pamphlet but by the much less 
praiseworthy motive of saving himself from 
the grasp of the law. We cannot hold the 
conduct of Chetunial worthy of greater res¬ 
pect. He appears, indeed, to have consent¬ 
ed to stop the sale but not without indications 
of reluctance, for he demanded delivery of 
the remaining copies from the Assistant 
Manager of the press even after the sale had 
been stopped at Hyderabad,—and the copies 
already delivered were found still among other 
articles e.xposed for sale in his shop at Sukkur 
when searched at a considerably later date 
by Mr. Manley, the Assistant Superintendent 
of Police. ^Vo have noted tlie comparative 
youth and inexperience of Gordbanlal, but at 
the same ti*ve luive been unable to avoid 
recognizing the diligence with which he 
pursued his ill-chosen path and his capacity 
to do wrong. We have also referred to the 
precedents and have found punishments 
varying from a few months simple to three 
years’ rigorous imprisonment witli substantial 
line, but wo have not found thattliese punish¬ 
ments have proved ctTective in deterring 
others from like offenc's. We are in these 
circumstances unable to liold that the 
sentences inflicted on the three conspirators 
are unduly severe. 

Their conspiracy was, in our opinion, 
peculiarly mischievous. The obnoxious pam- 
pidet appears to have been specially prepared 
to catch tlie attention ami poison the imma¬ 
ture minds of students and others of an 
impressionable temperament likely to atteml 
the Provincial Oonference at Hyderabad. It 
^ya.s a deliberate attempt calculated to bring 
disunion into the homes of loyal families of 
this Province. The sub.se<|iient conduct of 
Virnmal and Chetumal in stopping the sale 
and the youth and inexperience of Gordhanlal 
have, in our opinion, received the full 
consideration which they merit in the reduced 
sentences of three years’ transportation and 
its. l.OOU line in tlie case of the two former 
and of live years’ transpoi tation ami Rs. 500 
line ill the case of the latter for offences 
Avhich would otiierwise not have been too 
severely rewaided with double those sentences. 
Jt is essential that the punishments 
bhould be deterrent uud experieuco bus sbowji 


that the scale hitherto adopted has not proved 
deterrent. There is no sjlid ground for 
treating such offences with a greater degree 
of lenience than other crimes for which the 
Penal Code has prescribed similar punish¬ 
ments. Stress has been laid by the learned 
pleaders, wIjd have so ably conducted the 
appeals, on tlie acknowledged loyalty and 
freedom from sedition of this Province,' 
That loyalty and freedom were, in our 
opinion, best protected by showing from the 
outset that all attempts at corruption will 
be met with uncompromising repression by 
the Court.s of Sind. We accordingly confirm 
the convictions and sentences and dismiss the 
appeals. 

Appeiia disniisicl. 


U. V. 1 s. L. n. 05.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Piu.sr CiviL Ari'KKi, No. 21 op 190S. 

April 29, 1910. 

Preseuf: —Mr. Hayward, J. C., and 
Mr. Leggatt, A. J. C. 

1I.\SRAJ HI RJI -P^AINTIKP—ApPELtiANT 

versus 

Thi: KARACHI MUNICIPALITY— 

1^ I:PKN l) \NT — R KSl’O.XD K NT. 

Ihiiiihinj Dijitfict Mnuicip'il -let (//f f»/1901),R. 54 
(1) (v) — Lorution of ri'/ii.^e carts—XiiisHnca — Duly of 
clr t asimj slrecls—'Vftrt — Injunction, suit for. 

The locatiuii uf a refuse c-irt iicur a residential 
house is a nuisance. 

Tlio provision of refuse carts is c.^.senttu) for 
clciiiisiug public streets. It i.s, llioroforc, an oblijfutory 
<bity. nocei.s.urily deduciblo from the oblijfatory duty 
of cleansing ])ubiic streets, laid upon the Karachi 
.Municipality by section 54 (J) (r) of tbo llombay 
District Munici|)al Act. 

No action in tort will lie in re.spoct of the oxcrciso 
with iuilgment and caution of powers conferred by 
the Legislature. 

Appeal against the decision of the Ad¬ 
ditional Judicial Commissioner, (II. N, 
Crouch, Esquire). 

Mr. LaU'haml llassomtd, for the Appellant. 

Mr Harchandrai Vtshindis, for the Re- 
spDiident.s. 

v2 t-IClgfMlGnta—-The appellant appeals 
against the decree of the Additional Judicial 
Commissioner dismissing his suit for an 
iojiniction resti'aining the Karachi Aliinici- 

palily from placing a refuse cart near his 
house. 
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Mr. Lalchand on behalf of the appellant 
has urged that the refuse cart has been found 
to be a nuisance and that the injunction 
ought to have been granted as the provision 
of the refuse cart does not come witliin the 
obligatory duty of cleansing public streets 
laid upon the Karachi Municipality by sec¬ 
tion 54 (1) (c) of the Bombay District 
Municipal Act, III of 1901. 

Mr. Harchandrai on behalf of the Karachi 
Municipality has urged that the refuse cart 
ought not to have been held to be a nuisance 
and that in any case its provision is an 
obligatory duty necessarily deducible from 
the obligatory duty of cleansing public streets 
aid upon the Karachi Municipality by sec 
tion o4 (1) (r) of the Bombay District Muni¬ 
cipal Acl, 111 of 1901. 

AVe concur upon a consideration of tlie evi¬ 
dence with the learned Additional Judicial 
Commissioners findings of fact that the 

nroirir'*^ necessarily a nuisance, but was 
proWbly specially seasoned for tl.e benefit 

manapred and has been located near annel- 

by tbe”KV'‘r‘’“fr and caution 

»y tlie Karachi llunicipality We also 

^ ^ tarneu Additional Judipinl 
nnssioner's finding of fact that tl ^ ■ 
of .'efnse carls is essentiVf P™"'a'on 

of the public street. The 

therefore nn x ' Provision is, 

deducible from the' obHff^ necessarily 

the nublir .1 of deans- 

that no action in tort wnni'e-“‘*''°'' 

exercise with indo- f ^ respect of the 

Powersconf„ed,yfhTl"'-rf 

Uw of Torts I* h Vl (Pollock 3 

W. we confiVm 

Additional Judicial learned 

mios this appeal with 

Appeal di 

smU'sed. 


(s. c. 4 S. L. It. G7 ) 

SIND JUDIClATj COMMISSIONER’S 

COURT. 

Criminal Appeal No. 1G op 1910. 

May 2, 1910. 

Tresenf: —Mr. Croucli, A. J. C. 
JAFFAR FADU —Accused 

versus 

EMPEROR —Opposite Partv, 

Penal Code (Act XL7 of I8GU), .s-.409, E.rcei,tions } ,<) 
— Defamation —Jnstifiention—Qualified privihn/e—Good 
faith — Recn^onahle <ji on nds—Publication in ncivsjwpe}’S 
—Vague npprehensiony, 

Kxceptions 1 and 9 to section -199. Imlian Ponal 
f'ocle, codify those portions of the law of libel and 
slander treated in Knglish text-books niidor the lieads 
of justification and <iiialiHcd privileo-o. 

It is a good defence in criminal cases tliat tl)e 
words complained of are, infact,tnioand tliat it was for 
the public benefit that the matters charged aboiild bo 
published, even tliougb the actual motive of i)ubiica- 
tion was malevolence. 

The exprcs.sion “imputation on the character” in 
exception 9 cannot he taken to imply t])at allegations 
of definite acts are excbuled. The exception "covtu s 
not only such allegations of fact as could be itroved 
true, but also expressions of oj)inion and personal 
inferences. 

Exception 9 for all practical purposes of defeneo 
covers excei>tion 1 and the latter would only Ito 
relied on wlnm for some ]iur|)ose other than that of 
obtaining an ac(|iuttal. an accused pej.son de.sires to 
jwove the absolute tnifli of bis woids. 

In orderto be entitled to the licmelit of exee|)tion 9 
the accused mu.st show that li(> in good faith made! 
the im[)Utations in sclf-tlefence or for tlie public gootl. 

In good faith, an e.ss»'ntial inirredieiit is liom‘.st\‘ of 
purpose. TIio accused must, Jh-yth/. inmestly belli‘ve bi.s 
imputation to be tine,ami. seromll;/, lie must boTicstly 
make it from a sense of duty cither to liimsclf or to , 
the public, lb* must not exaggerate, or sa\' iin- 
necessary tiling.', nor imist Im' niako tli.'etmi'miini. 
e.ifion to an uiineeessary mimbei- of per.'^ons. )|o must 
not make bis duty the cover foi- s|)readiijg (be liliel. 
lln* actual words ii-eii, the inanaer in which (ho 
words are published, the perstms to whom tinware 
cornminiicated, must all be limited to the reasomddu 
re<|uinmient.s of tin- tn'ca.sion. '1‘iio (|Ue.stion tV>r 
cmiuiry i.s wlictlmr the ai-eused bud i easoiiable 
grounds for believing tlu* impiitalions to be true and 
bn-believing that it was necessary bn- his .safetv to 
give wide jmbliciry to tl.ma. 

The accused was eallei! u|iou by tin* I’aiijibliai 
damayat, ot Nvbieh hotly In- was a member at one 
time, to .show cause w by In* shoiibl mit be cx-commiiiii- 
caLetl. in reply, lie piiltiisln-d a l<•(t^.•r in the local 
I'ai)crs in which lie chai-aclcri.«'<l tho I’anjibhai 
•fainayat as a dangerous society giving everv eii- 
couragiMiieiit to murder and assa.-i'inai ioii aiid that the 
object of the inn ice to him was to ineit' - and artui.'e the 
intolerance ami murderous t’ei-liiiL'.s of lh<- iguoianl, 
dcbidcil ami faiiali*- ineiidiers of t he soeiot lolho 
neci-ssarv pitch for tin? expro.s ol>jeet of taking hia 
life: 

Held, that the accused couhi not claim exemption 
•juder the e.\ctj>lion» 1 and D, even lliou^di he Wa. utidei 
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a vapue apprehension that some ignorant fanatic uiijfht 
be suddenly moved by the idea that it was his du‘y 
to murder him. There was nothinj? to connect the whole 
community with such fanatics and the publication 
in the papers was quite unnecessary. 

Appeal against the decision of the City 
Magistrate (E. Sands, Esquire), convicting 
the accused under section 500, Indian Penal 
Code, and sentencing him to a fine of Rs. 400. 
Mr. HarcUanilrai. for the Accused. 

^Ir. Tekchnwl, for the Crown. 
Judgment.—Appellant has been con¬ 
victed of defaming Hussani Mukhi AUah- 
rakhio, as a member of the committee of 
the Panjibhai Jamayat of the Khoja com¬ 
munity, by publishing a certain letter in the 
P7i(M;nix of 12th Decenib?r 190 J. The com¬ 
plaint was tiled by Hussani on behalf of him¬ 
self and on behalf of other members of the 
committee. 

Appellant is a member of the well-known 
Knoja family, several members of which have 
held olfice under .Vga Khan. For .several 
years previous to the date of the complaint 
he had not attended the Khoji Khnuiy or paid 
homage to His Highness on the occasion of 
the latter's visits to Karachi, but the Jamayat 
dues, payable by him as a member of the 
community, lia«l, up to October 19JJ, (witness 
No. 5 line 3), l)ee«» paid on his bclialf by liis 
brother li.isrio who buhls the position of 
* irnrn.v.’ He bad also attemleil marriage and 
death ceremonies (witness No, 8 line 40). 
He seems, tbeiefore, t) have been regarded 
as tecbni(rally member of the community 
lip to lb02, at any rate, lie had not decided 
to definitely ami tipenly secede (see lOx. S.), 
and oven up to the beginning of December 
1906, no steps bad been tiken either by 
himself or by the Jamayat, wiiich would 
operate as a bar to bis claiming and enjoying 
any privileges open t) memliers of the 
ortbodox <*oinmnnity. 

Tboiigb since 1876, there hi I been t .vo 
clear parties among the Khojas, the loyal 
ortliodox party on the one liaml, and tlie 
Pirais, or those who witlihehl tlio payment »>f 
all custom iry lilies, and pii<l n> hom vge to 
His Highness, on the other band; social in¬ 
tercourse liaii lieen maintained between the 
two, they iiad one burial ground (witness 
No. :] lines t^O-70) and secession was more 
or less a matter of n >t paying the customary 
Hbare of incain'i t) the Jatnayat funds. 

Ill Ift'to. Iiowever, the Panjibh li Jamayat 
puSood a reajlulioii that lu decjajjJ pir^Jii 


[i9io 

should be buried in the Khoja burial ground, 
unless a pass granting permission were issued 
by the Mukhi or Kamria. The apparent ob¬ 
ject of this was to exclude all Pirais from the 
use of the burial ground (witness No. 3, lines 
142-152), and this action made it necessary for 
the Pirais to secure a separate cemetery; this 
they did naming the place the Hussani 
Bagh." At about the same time the Pirais 
adopted the name of Tenasheris and seem to 
have definitely renounced all faith in Aga 
Klian as an Imam or Head (witness No. 3 lines 
200-210, witness No, 4 line 10). It is easily 
understood that after this the Jamayat deter¬ 
mined to stop all intercourse between the 
two factions, and tlie resolution of 12th July 
1906, was passed. At the opening ceremony 
of the Hus.sani Bagh ” on the 15th October 
f'Ex. F.) Jaffer Fudoo was present, and bis 
attendance may be said to have definitely in¬ 
dicated his adherence to the Tenasheris, or at 
any rate his sece.ssion from the Panjibhai. 
Early in November he joined in the funeral 
procession of a Tenasheri (Ex. G). 

This conduct of the appellant was made 
the subject of formal complain's to the officers 
of the Panjibhai Jamaj'at by some of its 
members (Exs. F. G. and J.) and Jaffer was 
called on, by letter dated 4tb December 1900, 
(Ex. 0), to show cause why he should not, 
thenceforth, be regarded as no longer a 
member of the Jamayat, and be debarred 
from its privileges. In reply, he forwarded 
and published in tlie Pho<^nix and also in a 
vernacular newspaper, the letter which forms 
tlie subject of the complaint. 

[n this letter, the appellant made the fol¬ 
lowing clear allegations: — 

(1) The notice of 4th December was ab¬ 
solutely unnecessary and uncalled-for. 

(2) The Panjibhai Jamayat is ‘ a danger¬ 
ous society giving every encouragement to 
murder and assassination.” 

(^) The offences of openly associating with 
Tenasheris attending at the opening cere¬ 
mony of the Hussani Bagh, and of failing 
to do homage to Aga Khan, had been com¬ 
mitted by most of the leading, and enlighten¬ 
ed members of the Jamayat. 

(4) The real object of the notice “is to 
incite” and arou.sethe intolerance and murder¬ 
ous feelings of ” the ignorant deluded and 
fanatic members of your society to tlie neces¬ 
sary pitch fo>', a 1(1 for the express object of, 
taking my life.” 
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That these imputations are defamatcry is 
flelf*evidenfe. At the trial, accused pleaded 
the truth of all the allegations, and that they 
were made to protect himself.” On appeal 
Mr. Harchandrai has made it quite clear that 
his client stated with full deliberation, and 
still persists that the Panjibhai Jamayat are, 
at least, assassins, and that in sending him 
the notice, and subsequently ex-communicating 
him their real intention was to stir up 
fanatical feelings against him, and so compass 
his death. He further contends that by giv¬ 
ing wide publication to his letter, the appel¬ 
lant had made it so evident that suspicion 
would attach to the leaders of the Jamayat, 
had he been murdered, that they had been 
afraid to accomplish their object. Such pub¬ 
lication had been necessary in self-defence, for 
nothing Ices than the strong stimulus of fear 
would induce the leaders of the Jamayat 
to abstain from secret instigation to murder. 
1 he defence rely on exceptions 1 and 9 to 
section 499 and before going into the evi¬ 
dence tendered in support of the imputations 
made it will be desirable to ascertain as clear- 
y as ^\e can what th.e defence must prove 
to entitle them to acquittal. 

Exceptions 1 and 9 codify those portions of 
the law of libel and slander treated in 
English (oxt liooks under the heads of justi- 
hcation and qualified privilege. It is a good 
defence m criminal cases that the words 
complained of are in fact true, and that it 
was for the public benefit that the matters 
charged sl.ould be published, even thougl, the 
actual motive of publication was malevolence. 
1 he defence is dealt with by exception 1. 
Hut there are occasions on which a person is 
uiit er a lepl, moral or social duty to make 
a communicalion to some particular person 
or persons who has a corresponding interest 
or duty to receive it; such occasions are 
pnvileged, and anything .said bona fide in 
the proper course of making the communicu- 
on 1.S also privileged, even though not time 

tide rel communications are 

tnnde relative to the character of a person 

ather than to actual instances of conduct’ 
- -P~ “imputal"; 

mou appears to have been adopted so l7io 


cover not only such allegations of fact as 
could he proved true, but also expressions of 
opinion and personal inferences. Exception 
9 for all practical purposes of defence covers 
exception 1, and the latter would ordinarily 
be relied on only when for some purpose other 
than that of obtaining an acquittal an accused 
person desired to prove the absolute truth 
of his words. Little or no practical import¬ 
ance can be attached to the distinction that 
there may he malice, where justification is 
pleaded and established but there must ho 
none where only qualified privilege is relied 
on; for once it is established that a per-sou 
was under a duty to make a particular com¬ 
munication, his act cannot becomo criminal 
through the bare fact of his taking an i n¬ 
moral delight in doing it. In the present 
case appellant, posing as a champion of re¬ 
ligious liberty, has boldly asserted the actual 
truth of his defamatory words, but the at¬ 
tempt to prove their truth has failed so 
signally that we need only consider the (i;^- 
fence under exception 9. 

In order to be entitled to the benefit of 
that exception, appellant must show that he 
in good faith made the imputations in self- 
defence, or for the public good. IJefore we 
draw tlie issues it will be necessary to analyse 
tlie expression “good faitli.” 

In good faith, an essential ingredient is 
honesty of purpose. The accused 
honestly believe his imputation to he true] 

find secondly, he must honestly make it from’ 

a sense of duty, either to himself, or to llie 
public. He must not exaggerate, or say un¬ 
necessary things; nor nuiH he make the 
communication to an unnecessary number of 
persons. He must not make his duty tlie 
cover for spreading tlie libel. The actual 
words used, the manner in which tlie words 
are published, the persons to whom they are 
communicated must all be limited to the 
reasonable requirements of the occasion. 

But further under Indian Law, notliing is 
said to be done or believed in good faith 
which IS done or believed without due care 
and attention. If we assume, as we must 
do in the absence of any plea or evidence to 

the contrary, that the appellant is an ordinary 

reasonable person, whose mental processes 
work like those of an ordinary per.son, we shall 
had that the inquiry whether or not the ap¬ 
pellant believed tlie iinpatations “with due 
c.ire and atleutiou,” uud e.'^eroijed “ due cai e 
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and attention” in publishing them in a news¬ 
paper. is really an inquiry whether or not 
he had reasonable grounds for believing the 
imputations to be true, and for believing that 
it was necessary for his safety to give wide 
publicity to them. 

The issues, tljen, will be as follows: — 

1 Did appellant honestly believe the im¬ 
putations made to h? true, and had he reason¬ 
able grounds for so believing. 

2 Did appellant honestly believe that it 
was necessary for his self-defence, or that it 
was for tlie public good, that be should 
publish the imputations ia a public news¬ 
paper, and bad lie reasonable grounds for so 
belie vi ng. 

The burden of proving both issie.s is on 


the appellant and each part of each issue must 
be found in the alliririative to justify an ac¬ 
quittal. 

In justilicition of serious imputations 
against the leaders f)f I he I’anjibhai Jamayat, 
appellant has I’eferivd to the ani'ient history 
of tlie Sh>ti fs-iiiith.y\ lias proved several 
incidents that have occurred in Ivaraclii and 
Hnnhay and relies on cei tairi personal experi¬ 
ences. A full an<l lucid analysis <>f these inci¬ 
dents anJ experiences Iras h'.‘en given in tlie 
judgment of the lower Court, and nothing 
lias hcen said in argnment, nor can I find 
anything on recird t > Uad me to suppose 
tliat this analysis is not a poifeidly f.iir one. 
Let ns see liow far the facts actually witliin 
tlie know-led re of appdlant. at t he time wlioii 
he re<‘eive.l tlie notice of d h T).*cemb‘r. 
justilied liiin in dra .ving the c mclnsions whlcli 
lie pulilished to the worM in the form of 
ahsfilnte assertions. 

He knew from liis reading tliat in the IDh 
eentnrv the lenhn- of a fanaticil branch of 
the secret Modern sect of tlio had in 

the rock f.iriress of Al unut in lVr>i-i fonn led 
a political stxriety wliose metlio Is wei'c inirk- 
<'d by a special feat are—t li ? secret assis.sina- 
tioii of all enemies. He knew that in 187t) 
Lallan Ahulino had seoedeil fiom his allegiance 
t.> His Higlincss. had bean ex-c >ni‘nunie:i»ed 
and soon aftei’wards bad been muialeronsly 
as.saulled hy members of the Panjibliai party; 
that one of tlie assailants had about 189:1 
taken upon himself to net as H'am.v in place 
of his deceasetl uncle (Hxhibit No, .‘1, lines 
an<l about 19')2, 2(> years after the 
ass inlt, been f.M-.nally appointc*! to the p ).st l>y 

ilis Ui.irh(.vitiic.j) No. o, lincjbj 75), Uc 


tl9l0 


knew that the same Lallan bad in 1879 been 
mnrdered by an orthodox Kuchi Khoja under 
circumstances \vhicli gave reasonable ground 
for supposing that some of the then leaders 
of the Jamayat had a hand in it. He knew 
that in 1896 Nasaralishah, a Sayad, who had 
incurred the bitter enmity of the Panjibbai 
community had bren murdered in Karachi,and 
that in 1901, in Bombay, 4 Khojas, who had 
seceded and been served with notices similar 
to that received by appellant himself, had 
been mui'dered by fanatical members of the 
orlhodox party. He knew also that he bad 
received anonymous threatening letters, and 
had been at one time shadowed by a suspicious 
character. 

All this was quite enough to inspire 
genuine alarm in the appellant , but, in my 
opinion, it is obvious that the ab:>ve facts 
atforderl no reasonable gr«>und for believing 
that the present P.injibhoi Jamryat was a 
society that gave ea3>urag3m3nt to murder 
and assassination, and that the I’eal object of 
sending the notice w.xs to exuse appellant’s 
death. 

I have no doubt that Mr. Jaffer Fadoo 
was really alarmed bj'^ the receipt of the 
notice. He was called on either to surrender, 
and publicly acknowledge bis allegiance to 
His Highness, or to announce bis definite, 
secession. In at least five cases secession had 
b-en follow'od by murder, and it is probable 
that any Khoja wlio secedes runs considerable 
risk. Such risk is common to all those who, 
in tliis country, belong to ami secode from a 
religions ommunity which incliides a largo 
number of ignorant and fanaticil adherents. 
Hilt tliere is a vast difference between the 
hxre possibility that some fanatic might take 
it into his head t> try and murder the 
appellant, and the deliberate oncouragemenfc 
of bis assassination by the leaders of the 
cmimnnity. There is nothing to onneob 
the two except the vague apprehension 
of appellant liiinself. It cannot seriously be 
ontended that tliey are linked together by a 
chain of ciiise and effect, or one of logical 
I'casoning. 

ft is probxble that appellant suspected 
that in every case wiiere tliere bad been a 
fiiiiatical murder, tlie liead.s of the community 
ho<l secretly approve 1 it. was probxbly 

<*)nvinced lliat. the present leaders of the 
Jamayat in i.ssuing the nolico of 4bh Dacemboa 
knew that he ran oariou^i l iuk iu luxkiiig tho 
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public deolai’ation of secession which they 
expected to follow on it. But had he been 
able to overcome his alarm and allow reason 
to have its fall sway, he would have distin- 
^raishedmore clearly between cause and effect. 
By attendance at the opening’ ceremony of 
the Hussaini Bagh in defiance of the resolution 
of the 12th July 1906 (Exhibit E), he had 
committed an act from w’hich he must have 
anticipated two results: a hostile feel¬ 

ing, taking the form of intense resentment, 
among the more fanatical members of the 
orthodox party, and, secondly^ liis ex com¬ 
munication. The receipt of the notice brouglit 
home to him very convincingly that both 
resulls were in process of happening, and 
he permitted his mental irritation to find 
an outlet in accusing those immediately res¬ 
ponsible for the second result of instigating 
the worst crime in which the anticipated 
resentment of the community could possibly 
express itself. 

In referring to appellant s letter above, I 
have divided tlie allegations under four heads. 
I have already disposed of the second and 
fourth. The first and third require vei*y 
brief treatment. Having regard to the 
customs of this country, the notice of the 
4th December was natural and inevitable 
result of appellant’s own conduct. Bahim- 
tullah (witness No. 5) has proved that it is 
usual to ex-communicate any person who 
commits a gross breach of the Jamayat rules. 
If appellant was still a member of the com¬ 
munity he fully merited ex-communication; if 
he were not, association with him would be 
a serious offence in any Panjibhai. The 
Jamayat had a right to call on him to de¬ 
finitely state his position. "Was he. a Panji¬ 
bhai or was he a Tenasheri? Had he already 
seceded, and his secession been as definite 
and as notorious as he would now havo 
the Court believe, the threatened ex-communi¬ 
cation would have meant nothing to him, 
or to any one else. The tone and contents 
of his reply are alone sufficient to show tliat 
ex communication was to him a most substan¬ 
tial and alarming fact. 

J here has been no attempt to show that 
any leading and enlightened members of 
the Panjibhai Jamayat had comniittel the 
serious caste offences detailed under tlie third 
head. 

1 hold that appellant Iiad no reasonable 
grounds for believing that the imputations 


made were true. I further hold that he 
did not honestly believe the imputatioirs 
as made to be true. The letter expresses in 
an exaggerated form what he feared might 
perhaps be partially true. 

It follows that the finding on the second 
issue must also be in the negative. Appellant 
could not honestly believe tliat it w’as necessary 
for his self-defence or for the public good to 
publish serious imputations which he did not 
honestly believe lobe true. Nor had he, in 
ray opinion, reasonable ground for supposing 
that, under any circumstances, the publication 
in a newspaper was necessary. His real 
danger is that some ignorant fanatic may be 
suddenly moved by the idea that it is his 
duty to murder him. Against such danger 
the police can afford no adoquiite protection. 
But by making it certain fliat if he be 
murdered, suspicion will attach to specified 
persons, he makes all such persons interested 
to see that he is not murdered and I am con¬ 
vinced that what moved appellant to write 
the letter was not an honest belief that the 
imputations were true, but a genuine and by 
no means ill-founded conviction that by 
making the imputations he impressed all the 
leaders of the community into the service of 
his protection. But the device, though 
ingenious, is not a legitimate one. A man 
may effectively insure his household goods 
again.st theft by warning all his neighbours 
that, if anything he stolen, he will forthwith 
charge them with the theft. Thus stimulat¬ 
ed, they will probably be on the alert to give 
warning of danger. But the fact that ho 
will by such means get extra security does 
not justify a man in wi’iting to the newspapers 
that his neighbours are a gang of thieves and 
have conspired to break into liis bouse. The 
law refuses to regard such procedure as 
reasonably necessary for self-defence. 

In my opinion, the publication of the letter 
in the was calculated to greally 

enhance any danger to which appellant may 
hi exposed. Tlie fanatical resentment against 
seceders is intimately associated witli reli¬ 
gious loyalty to II. H. Aga Khan and nothing 
is more likely to arouse it than a pnl>lic insult 
to liim. Ill his letter the appellant quite 
frankly refeis to “the person on whose behalf 
you are really acting,*’ ami if appellant 
is, at tlie present moment in any danger I 
should be inclined to ascribe it far more to 
tlie publication of this unwjse lettci’ than 
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to Ills secession. Appellant has probably 
created danger for himself by the very means 
employed as a safeguard against it. 

I am quite unable to see that appellant had 
any reasonable ground for believing that it 
was for the public go')d to publish his letter 
ill the Phceni.v. ^Fr. Darchandrai waxed 
eloquent abiiib religious liberty, but he 
altogether failed to m vho it clear how the 
cause of religious liberty had been in any way 
forwarded. 

The conviction must be upheld. 

The line is not excessive. 

Appral (h-<miss(*tl. 


(s. c. 4 L. It. 77.) 

ftlND JUDICIAL COMMISSIOXKR'S 

COURT. 

First Civil Apcrir, No. 1:>7 of U)09. 

May 11, 1010. 

r?e.'v»w/;—Mr. Hayward, .1. C. 
HALIM.V wiFK OF SUIjLKM.W—Plaintiff 

I’prsus 

A.^IRAl wm.owofHAJI IBRATirM 

II.VJI AHMFI) AND OTIIKRS—1 )KPKN DA NTS. 

Hi tultf I/nr — Kft trhi MrititmA — I/t w in 

Onjnrnt — — Xutnrr of ftcr rstate in — 

lillfht of ilnn to r/strain ir i<le of in*opcrt\i. 

'rin* Kntclii MtMiioiis are ;;ovenieil in matters of 
^\Wiics<io\\ atul iiiliorilance by t 'ao H iinlti 
olitaiiiih'' in tlu' (?njarat l)ivi.>iou of tlie Bomtmy 
Pinsiilencv. 

'I'lu' willow of a MiitoWi Mcnion Iuk :iii ah^oliito 
!ite in tlif inovuljlc prtjnoiS v inherited fi'oin her 
hiishaiid, 

l*i-tinjiiuti'hi!t V. l>i rkiH'inhni\ 1 IJ. H. C.\ H. l.aO; 

Jt rhfii'y. 1 H. H. 0. It. 50; f/ikshmihni v. 

iiiiuiyit, 4 It. 11. I'. It. j). 104; [/'tlrhnlid V. (hiinfilnii, 
S Bom. n. ('• H. 1.50; Tn^j'iiuim v. M ifliurndn.'i, o U. 
070; Sitki’ttb'ii V. M'lif'iiil'il, 20 B. 22i); 4 Bom. L. 
B. 74S. (Jbfiintinbil V. <.'oh<’h/i, 2S B- 457; 0 Uom. L. 
It. 400, followed. 

'J'hi.s Jihsolnte estate «loes not, howev<>r, inehnle the 
p jwer of willing away the properly at death. Tlt tkour 
f>,'iihi'e V. Il'ii h-dukraiii, 11 .M. I. A. p. 1411 at p. 175; 
2 I'nd. .Jar. (S. s ) 100; 10 W. It. (I». C.) 4; Iih>t<juuin. 
il'u’ii V. yi'iee, 11 M. I. A. 4S7 at p. 511; 1) W', 

It. ( I’. C.) 23; (Smlndhfir IShfif v. ('h-iudrittihfnj':iuti, 17 
|{. O.K), relieil upon. 

'J’he dau;'hler of a <h'ceaseil Kiitoiii Memon cannot 
6;;ie for an injimctioti restrainin;' his widow from 
cotnmitting waste of tho sale proceeds of the trade 
liii.siness of the deceased. 

Mr. litipchund, for the PlaintitTs. 

Mr. Iin/chaudraiy for the Defendant No. 1 
Mr. ]\''(ulhum(ily for the Defendant No. 2 
Mr. Iliifhtram, for the Defendant No. .3 
Judgrmcntl.—The plaintilT sues defen¬ 
dants uiti'i' (iltd bn-an injunction restraining 
Diem from committing waste of tlie_ sale 


proceeds of the trade business of a deceased 
Kutebi Jilemou. The plaintiff alleges that 
she is the daughter and reversionary heir 
and that defendant No. 1 is the widow and 
immediate heir and that defendant No. 2 
has been entrusted by defendant No. 3 with 
the sale proceeds of the trade business of the 
deceased Kutchi Memon. 

The defendants plead inter alia that tho 
widow and immediate heir has full power to 
dispose of the sale proceeds of the trade 
business and raise the issue whether the 
widoiv bad an absolute estate in the property 
in suit left by the deceased Kutchi Memon. 

The parties belong to the community of 
^Feinons said to be descended from Hindu 
Tjohaiias of Tatta in Sind who were converted 
in tlie middle of the 15th century to 
^lohamedanism and migrated to Catch and 
thence spread to Bombay {Sind Gazetteer 
1907. Vol. A. p. 177). They are, admittedly, 
governed in matters of succession and 
inheritance by Hindu Law as decided in a 
number of oases by the Bombay High Court 
— Mohumed .S/Wik v. Ifaii Ah,ned{\)y in In re 
Jffirnnn Mo/iamed <2), Tfiti Baiji v. Jidi 
*SVi;i/<)k (3) and ]lnji N7tr dfohamed v. Macleod 
(4). It has, liONvever, been argued that 
reference must be made to the Hindu Law 
applicable in the 15th century to Hindu 
Lohanas in Sind on the authority of the 
remarks of Sargent, C. J. in the case of 
AJnnpdhhotj v. Cas.^umbhon (5). But nO 
endeavour has been made to show that the 
Hindu Law in these matters of the 15th 
century as carried by the Memons from Sind 
was different or has followed a different 
course from the Hindu Law observed 
generally in tho Bombay Presidency. It 
has also been argued that the ^^ayu\zka 
and not the 3L7ak.v/ia^a must be followed 
as the Hindu Law applicable to Sind. But 
no sei ions endeavour has been made to show 
by concrete examples that tlie Maynkha is 
generally followed by Hindus in Sind. Nor 
are there any conclusive authorities. Nothing 
was decided in the case.s of Pirdhan v. ICana 
and ^furUdha^ v. Xagni (G). Mr. Dayaram 
Gidumal appears to have been guided mainly 
by his personal opinion in favour of the 

(1) 10 B. 1 atpp. 10 to 14. 

(2) 14 B. 189 at p. 193. 

(3) 20 11. 53 at p. 57. 

(4) 9 Bom. L. R. 274 at pp. 2S2 to 2 U, 

(5) 13 II. 534 at pp. 540, 541. 

(0) 1 S. D. S. S. C. 37 ami 484. 
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Mayulcha in the case of Gurudinosing v. 
Harising (7). That opinion appears also to 
have been the ground of the decision in the 
case of Jjachmibai (8). The subject was 
merely discussed in the case of ChinJcn v. 
Jltamchand (9). Moreover, the parties are 
Kutchi Memons and presumably bound by 
the Hindu Law obtaining in the Gujarat 
division of the Bombay Presidency (Mayne’s 
Hindu Law para. 48). 

The question, therefore, is what is the 
nature of the estate in movables inherited 
from her husband by a Hindu widow in 
Gujarat. Hitherto, it has been generally 
accepted to be an absolute estate on the 
authority of the decisions of Sir Mathew 
Sausse in 1859 and of Forbes, Erskine and 
Westropp, JJ. in 1863 in the cases of 
Franjivandas v. Devkuvarbai (10) and Bechar 
V. Lalcshmi (11) and the subsequent dicta of 
Sir Michael Westropp in the cases of 
Lakshmthai v. Giinpat (12), Lalchand v. 
Gumtibai (13) and Tulja ram v. Mathuradas 

(14) . This absolute estate was, however, 
held not to include the power of willing 
away the property at death in deference to 
the decisions of the Privy Council in the 
cases of Thakoor Detjhee v. Bai Balukram 

(15) and Bhugivandeeii v. Myna Baee (16) as 
appears in the decision of Sir Charles 
Sargent in the Full Bench case of Godadhar 
Bhat V. Chandrahhagahai (17). The language 
of these authorities is couched in general 
terms applying not only to Gujarat governed 
by the Mayiikha but also to the Malirafta 
country governed mainly by the Mitahshara, 
and the law thus laid down appears to have 
been accepted more recently by Sir Lawrence 
Jenkins in the Full Bench case of Sakrabai 
v. Maganlal (18) and in thecaseof Chamanlal 
V. Gan^sh (19)—in the former case with the 
concurrence of Sir Narayan Chandavarkar— 
as the settled law of the Bombay Presidency. 

(7) Appeal No. 65 of 18SS of the >Shikarpur District 
Court. 

(8) Misc. No. 3iof 1899 of the Karachi District 
Court. 

(9) 2 S. L. R. 59 at p. 63. (10) 1 B. II. C. R. 1.30 

(11) 1 B, H. C. R. .56. 

(12) 4 B. II. C. R. 163. 

(13) 8 B. H. C. R. 1.56. 

(14) 5 B. 670. 

2 Ih.l. Jiir. (x. s.) 106: 

10 W. R. (I'.c.) 3. 

(16) 11 M. I. A. 487 at 511; 9 P. IV. R. (i*. c.) 23 

(1?) 17 B. 690. 

(18) 26 B. 220; 3 Bom. L. R. 738. 

(19) 28 B. 457j 6 Bom. h. R. 460. 


Doubt has now been cast on the subject by 
the Divisional Bench of Russel, Acting 0. J. 
and Heaton J. in the case of Fandharinath 
V. Govind (20), somewhat severely criticized, 
however, by Beaman, J. in the case of 
Gunpatrao v. Vamanrao (21). That doubt 
appears mainly based on absence of express 
texts either in the Mayukha or Mitakshara^ 
but, in view of the recognised force of usage 
(Mayne’s Hindu Law para. 41) and the 
strong current of previous deci.sions by 
eminent Judges, there is good ground for 
hesitating to accept the latest decision of the 
Divisional Bench as finally reversing what 
lias hitherto been accepted as the settled 
law and for awaiting a conclusive determina¬ 
tion by the Full Bench of the Bombay High 
Court or by the Privy Council. lu this 
state of the authorities, it appears safer to 
hold that the defendant widow has an 
absolute esiate in the movable property 
inherited from her liusband exclusive only 
of the power of willing it away at her death 
and to refuse the injunction sought for 
restraining her in thedi.sposal of that property 
during her life, following what has hitherto 
been accepted as the settled liw of the 
Bombay Presidency. 

Tliis suit i.s accordingly dismissed with 
co.sis. 

Suit dismissed, 

(20) 32 B. 59; 9 Bom. L. R. 1305. 

(21) 10 Bom. L. B. 2\i). 


(s. r. 4 S. L. R. 80.) 

SIN'D JUDICIAL COAlMlSSrOXER’S 

COURT. 

Civil Rkvi.siox Applic.vtion No. 69 op 1909. 

May 13, 1910. 

Present: —Mr. Haywanl, J. C. and 
Mr. Leggatt, A. J. C. 

BAWA CHATAGIR—Applicant 


versus 

MATANOMAL DEWANMAL and others — 

Opponents. 

Specijlc lielief A^'f (I of 1 H77y, 9— Kviilenre of title 
— Eviili’nce ((.•i to ittit'ire of posse.fsioii — ICsfopju'I — Deed 
arl-noirle.lifimj po^ii^e.-i.-iinn ii.< seevinf — lievi.-iion — E.e~ 
c}n.<ion of eridc}i''e — Profr i-ted pf') 'cedimj*. 

In St suit for passessi'ni iukUm* .«;ccti()n 9 of tlio 
Specific Rc'liof Act, llic Court is eiititU'd t > into tlio 
question of title in onliM- to sisecrtsiin t'lo nritiire of 
pos.session disturbed. 

Tiio admission of tlie oxecutiou of ;i de !d sickuo-A'- 
leslyfiu'f possos.sioii as a servant does not estop tim 
executant from cleiiyiug Ids posse.ssion as servant aud 
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proving his possession ns o'.vnor, when ho (lid nob 
obtain possession by that deed 

Where proceedings for summary possession have 
been unnsually protracted, the High Court will not 
interfere in revision merely b.'cause the Court has 
committed material irregularity by excluding evidence 
as to nature of possession. Tljo ]>arties liavo effective 
means fur settling their disputes by a regular suit. 

Applic.ition for revision against the order 
of the Additional Judicial Comniissioner, 
(H. N. Crouch, H.^quire), dated 25th August 
190D. See 4 Ind, Cas. 359. 

^Ir. Udhaicram, for the Appli¬ 

cant. 

Mr. }fini:irnm M-icaram^ for the Opponent.*! 
Nos. 1, 3. 4 and 5. 

Judg’mCM't.—The applicant seeks 
revision of ihe decree of the Additional 
Judicial Goininiss;oiu*i’ dismissing liis po.s- 

Rpssory suit under section H of t!je SpeciPic 
Relief Act. 


Mr. Wadhunnl on behalf of the appiicint 
has urged that the Additional .Judicial Com¬ 
missioner went into the question of title and 
refu.sed to take all tl»e evidence on tlie nature 
of tlie possession disturbed and tlius acted 
with material irregularity in tlio exercise of 
lus jurisdiction withinthe meaning of section 
115, Civil Pn)cedure Code. 


Mr. llir.laram for the respondents has 
replied tiiat (luestions of title cm he discussed 
in order to ascertain the uature of tlie po.sses- 
sion and tliat t he admis.sioiis of the other side 
estopped tliem from proving juridical posses¬ 
sion by virtue of section llfj, JCvidence Act, 

It appears lo usthatthe learned Additional 
.Judicial Conunissio!ier riglitly went into the 
question of title to ascertain the nature of 
the pu.sses.sioii alleged to liave been disturbed. 
The main dispute was wliethcr the po.ssession 
was that of a servant wliich would he mere 
custody (Pollock on Tort page 353) or tliat 
of an (iwner which would be juridical posses¬ 
sion witliin the meaning of section 9 of the 
Specific Relief Art (Collett's Specific Relief 
Act, 4tli I'Jdition, jiages 7(J and 77). Rut it does 
not appear to us tliat the learned Additional 
.Judicial Comrni.'?sioner was justified in refus¬ 
ing to take evidence of the nature of the 
po.ssessioii. Tlie plainlilf, no doubt, admitted 
execution of a deed in 1901 acknowledging 
po.sses.sion us a servant and made .some otliei 
adini.ssion.s in the deposition as to limited 
right (>f control, but ho diii not admit obtain¬ 
ing pcjs.se.ssiun by that deed and liis wliok 
d(*po.sit was a strenuous denial of its 


validity and alleg.xfcioa of previous and sub¬ 
sequent acts of ownership. The plaintiff’s 
admissions were, therefox’o, insufHcisnt to estop 
Ills denying lii.s possession as servant and 
proving his possession as owner by reason of 
the provisions of section 116, Indian Evi¬ 
dence Act. 

It appears to us, however, that though this 
e.xclusion of evidence would amount to a 
material irregularity in the exercise of juris¬ 
diction there are good reasons in this case for 
declining to exercise our revisionary powers. 
The proceedings though for summary posses¬ 
sion liave been unusually protracted. The 
proceedings were instituted on the 3rd April, 
1908, stayed for arbitration on the 29th 
September 1908, proceeded with owing to 
default of parties in arbitration on the 26tli 
February 1909, and not linally ended till 25th 
August 1909. To admit further prolongation 
in May 1910 would be to allow abuse of the 
summary process of the Court. Tlie parties 
liave besides othorefTectivemeans by ordinary 
.suit for settling theirdisputes. The objection 
that tlie J)urden of proof will be different has 
little weight in view of the admitted execu¬ 
tion of tlie deed of 1001 and tJie parties can, 
Iherefoi'e, without practical prejudice l)e leit 
to their remedy by regular suit in Court. 

IVe accordingly reject this application, but 
oriler each party to liear lii-S own costs. 

AppUcaiion rejected. 


(s. c. 4 .S. L. K. 82.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civir. Appeal No. 10 of 1909. 

May 30, 1910. 

Present: —Mr. Hayward, J. C., and 
iffr. Croiicli, A. J. 0. 

Piicni SAHIJRAM TAHILRAM— 

Appell.vnt 

lersHS 

OAGUMAL DHAHMDAS— Respondent. 

Res jiulicata— on first ni'nii/aije without men- 
tioninij second inorhjiigo — Subsc'iucnt suit on the second 
niorttjatjc—Civil Procedure Code (.'Ic/ XII''of 1882), s. 
Ill, K-cp. II — Transfer of Property Act {IP of 1882), 

S."). 

'J'hc plaintifT held two mortgages of the same pro¬ 
perty from the defendant. He sited fur sale of the 
property oii the first mortgage but ditl not choo.se to 
meiitiou the second mortgage. After obtaining a 
decree, ho sued for .sale of tlie same property on tho 
Second mortgage; 

Held, that tho suit, so far as it related to recovery 
of money from tiio mortgaged property, was barred by 
the principle of res iudicala. 
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Sri Gopal v. Pirthi Singh, 21 A. 499} 4 Bom. 
L. R. 827; 0 0. W. N. 889; 29 L A. 118 (P. 0.); Natkii, 
Krishnama v. Annangara, 30 M. 353; 17 M. L. J. 301; 
2 M. L. T. 330, relied upon. 

Appeal Against the decision of the District 
Judge, Hyderabad, (E. H. E. Leggatl, Es¬ 
quire). 

Mr. Rnpchand Bilaram, for the Appellant. 

Mr. Gopaldas Jliamatmal, for the Re¬ 
spondent. 

Judgrment. 

Crouch, A. J.C.—The plainliff in this suit 
is mortgagee under two separate deeds. In 
a former suit, he sought to enforce his first 
mortgage only, and he obtained a decree. The 
decree it.self is not exhibited, but it is admitted 
that it was an ordinary mortgage decree and 
that the second mortgage was not mentioned 
in it; and we, therefore, presume that there 
was an order for sale of the whole property 
unconditionally, and for payment out of the 
proceeds to the plaintiff of his debt with 
interest and c^sts, and for payment of the 
balance to defendant. There has been no 
sale. 

In this suit, lie seeks to enforce his second 
mortgage by sale of the property. 

The first Court held the suit barred under 
section 1^1, old Civil Procedure Code. The 
only issue raised and decided in the lower 
appellate Court was:— 

Is the suit barred owing to plaintiff's 
omission to include this Tnortgage in his 
previous suit? 

The Court held that the suit was barred 
under section 13. 

The form of the issue is clearly bad. Eor, 
if the suit is barred at all, it is barred because 
fhe mortgage was, by implication, included 
in the previous suit. 

In this suit the questions in issue are: — 

1 Is plaintiff entitled to recover tlieamount 
claimed? 

2 Is plaintiff entitled to bring the mort¬ 
gaged property to sile, and appropriate the 
proceeds to his morigage claim? 

And the issue in this appeal is—Were tl e.se 
matters directly and substantially in issue in 
the former suit, and heard and finally decided 
in such suit? 

It is unfortunate (hat tlie recorii does not 
exhibit the pleadings, issues or decree in the 
foimersuit, but we may presume tluat tlie 
following matters were in issue, expressly or 
impliedlyin the former suit, and were decided; 


1 That plaintiff was entitled to recover a 
certain specified amount. 

2 That he was entitled to bring the pro¬ 
perty fo sale. 

3 That he was entitled to have his debt 
discharged out of the procekls. 

4 That the defendant was entitled to the 
balance. 

Now, it i.s beyond dispute that separate 
suits lie on separate contracts. The two 
mortgage deeds, so far as each contains a 
covenant to pay a separate amount, certainly 
constitute two different causes of action. The 
question whether or not plaintiff is entitled 
to recover the amount 'claimed in this suit 
was not in issue in the former suit and there 
can be no res gmlicata. 

But it is admitted (hat the suit ns for a 
personal decree is time-barred, and con¬ 
sequently, the suit is barred under section 13 
if the second issue is res judicata. 

Plaintiff, in the previous suit, asked for an 
unconditional sale, that is to saj--, a sale of 
the whole property not subject to his second 
mortgage, and the decree ordered such sale. 
The Court had full power to do this, for all 
intere.sts were represented. The question 
whether plaintiff had or had not tlie right to 
bring the property to .sale must have been in 
issue in tliat suit, within the meaning of 
Explanation T of section 13. That que.stion 
was lieard and decided in plaintiff’s favour. 
Tt appears, therefore, clear that the Court is 
barred from trying it again. 

That this is really so is indicated by a 
consideration of the case from other points of 
view. The whole riglit, title and interest of 
plainfiff in the property, whether as first or 
as second mDrtgagee as well as all the right, 
title and interest of the defendant, are under 
a decretal order for sale. Plaintiff is now 
asking the Court for something wliich the 
Court has already granted liim; neither 
plaintiff nor defendant has any interest in 
the property to sell whicli is not already sub¬ 
ject to tlie order for sale. I'ije Court caunot 
sell the property twice over. 

Again, plaintiff wlietlier .as Hr.st mort¬ 
gagee or as sec:)iid mortgagee has no longer 
any rights over the pr.)perty; they are 
mergeil in his rights as judgment-creilitor. 
He miglit pos.sibly liavo kept liis interest 
as second mortgagee separate and distinct, 
but lie chose to liave it included in tlie 
order for sale. He lias no longer any 
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free interest to which a power of sale 
could attach nor is it any use to sue defen¬ 
dant for a sale, for defendant’s competency 
to submit to a sale has been exhausted by 
the Grst decree. -His whole duty < 7 «a mort¬ 
gagor has been already exacted; Ins liabil¬ 
ity has been merged in that of a judgment- 
debtor. 

It may be urged that plaintiff is asking 
for no more tlian a sale subject to tlie first 
decree. This can mean one of two things 
only. Either he wants the property to be 
sold after the first decree has been executed, 
that is after the property has been once 
sold, a thing impossible of execution or he 
w’ants an order for sale conditioned on the 
first decree being discharged otherwise 
than by sale; in that case, he is asking for 
something to which he may never be entitled, 
and to which he is at present certainly not 
entitled, and the Court cannot entertain 
the prayer. 

Plaintiff is, no doubt, really seeking a 
declaration of lien on the balance of the 
proceeds of sale after satisfying the first 
mortgage debt. Ihit the question what 
are the rights of plaintiff and defendant 
respectively in the proceeds of that sale 
has been heard and decided in the previous 
suit. Jt is posssihle that in execution, 
plaintiff may still have it open to him to 
have his lien qua second mortgagee declared; 
o>i this point we can offer no opinion. Hut 
it is clear that, so far, there is a decree 
definitely deciding tliat defendant is entitled 
to tl»G balance after satisfying the first 
mortgage and tlie only way hy which plain¬ 
tiff can get at it is by attachment. The 
proceeds of sale will include the amount 
realised by plaintiff's interest as second 
mortgagee. Tlie Court lias given a final 
decision as to the disposal of all tlie proceeds; 
it cannot entertain a fresii suit to decide 
the parties’ rights as to a portion of them. 

Hayward, J. C,—The plaintiff sued for sale of 
the property on liis first mortgage and did not 
choose to mention liis second mortgage. The 
jilaintifl was,liowevcr,bound to bring into that 
suit tlie second mortgage wliether under the 
general principles of Englisli law (Strahaii’s 
lOquity Article Ido, page dl7) or under 
section 85 of tiie Transfer of Property Act now 
iihsorljud ia Order XXXIV, Pule 1 of the first 
StdirclulH of the present Civil Procedure Code. 
The plaiaiilT was, accordingly, barred from 


suing a second time for sale of fcbe property 
on bis second mortgageby Explanation II of 
section 13 corresponding to Explanation of 
section II of the present Civil Procedure Code 
in accordance with the Privy Council ruling 
in Sri Qopal v. Pirthi Singh (1) as applied 
by the Madras High Court in Nathu Krish- 
namay. Annnngara (2), though he might as 
observed in the latter case be entitled to 
recover his money in execution of tlio previous 
decree under section 97 (lastly) of the Trans¬ 
fer of Property Act now absorbed in Order 
XXXIV, Rule 13 (1) (lastly) of the first 
Schedule of the present Civil Procedure Code. 

We concur, therefore, with the decision of 
the lower Courts that the second snit was 
birred and dismiss the appeal with costs. 

Appeal (lismisseJ. 

(1) 21- A. 490; 4 Bom. L. R. 827; 0 C. W. X. 889; 
29 I. A. 118 (P. C.). 

(2) M. 353; 17 AI. L. J. 301; 2 M. L. T. 330. 


(s. c. 4 .S. L. R. 8C.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Ckiminai. Rkvisiox No. 42 op 1910. 

Ckimlnal Repoht No. 69 op 1910. 

May 30, 1910. 

Preaeuf: —I^Ir. Hayward, J. C- and 
Mr. Crouch, A. J. C. 

IIOOSEINI ALLAHRAKITIO— 

Complainant 

t'crsus 

JAFFA a FADU— Accused. 

J'lUirticc — Knlmucvnu'nt i>f .'<enlcnrp^Ai>i>ficatii>H bij 
jirmile cinnplainilit sujtpdi’ft'tl by District Mnyi/itrale's 
rciiort — iK-Jiim/ttofij likely to cauitc breach oj 

the jicarc — Delay—Snfuitaiitivc nciileiicc of hiiprinonmcnt. 

Althoiigli it is contrary to ordinary jiractico to 
proeood in an appiicjition for enliancoinent of scntencu 
by a private complainant, the High Court will tako 
action on siicli an application where it is supported 
by a report I'rom the Dis-triet Magistrate. 

A fine of Rs. 100 is wholly ina<leipmtc for tho 
gravity of an offence of defamation calculated to 
cause a breach of the public jieace. But whore about 
two years had elapsed since the date of puhlication, 
the puhlication can hardly ho supposed any longer 
seriously to threaten tiie maintenance of public order. 

The Court enhanceil the line but refrained from 
inllicting a substantive sentence of imprisonment. 

Applicalion by the complainant for en¬ 
hancement of the sentence passed by the 
City Magistrate, Karaclii (E. Sands, Esquire). 
The District Magistrate Karachi also sup¬ 
ported the application for enhancement. 


S'cL VIII] 


INDIAN OASES. 


219 


inRAHlM V. EMPEROB. 

Mr. Waduumal^ for the Complainant;. 

Mr. Btxrchandrai^ for the Accused. 

Mr. Teltchand, for the Crown. 
Judgment.— This is an application 
by the complainant, Secretary of the Khoja 
Panjibhai community, for enhancement of 
the sentence of Rs. 400 fine for defamation 
passed on the accused proprietor of the 
Phoenix and Fraja Mitra newspapers under 
section 500, Indian Penal Code, by the City 
Magistrate, Karachi. 

We have had the matter fully argued 
before us, for, though it is contrary to our 
ordinary practice to proceed on an application 
for enhancement by a private complainant, 
this application is supported by a report 
from the District Magistrate, Karachi. 

It appears that the accused Jaffer Fadu 
was called upon by private notice to show 
cause why he should not be ex-communicated 
from the Khoja Panjibhai community. His 
reply was a violent attack published in his 
two newspapers, the Phcemx and the 
Fraja Mifra. declaring that ex-communica¬ 
tion was merely the prelude to the murder 
and assassination of seceders to the Khoja 
Pirai community. This publication has been 
held on appeal not only to have been wholly 

unjustifiable either for protection or for the 

public good, hut also to have been calculated 
greatly to enhance the fanatical resentment 
of the Khoja Panjibhai community against 
seceders to the Khoja Pirai community. 

We entirely co»'cur in this view and 
consider the fine of Rs. 400 inflicted on the 
accused wholly inadtquate for the gravity 
of an offence seriously calculated to cause a 
breach of the public peace. We observe, 
however, that the publication was made so 
long ago as the 12th December 1906, and 
that the Criminal Proceedings which were 
instituted on the 30th April 1907, dragged 
on owing to administrative defects since 
removed till the 3lst January 1910. The 
publicilion can hardly be supposed any 
longer seriously to threaten the maintenance 
of public order. We, therefore, think that 
the interests of justice will he sufficiently 
met by enhancing the sentence to Rs. 1,0)) 
fine and in default si.x months’ simple 
impris.^nraent. Wo refrain after this lapse 
of time from inflicting a substantive sentence 
of imprisonment. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 559 of 1910. 

September 26, 1910. 

Present :—Mr. Justice Karamat Husain. 

IBRAHIM KHAN AND another— 

Applicants 

verszis 

EMPEROR —Opposite Partv. 

Penal Code (Act XLV of 1860^, s. 447— Trespass- 
Criminal force not an essential element—Criminal Pro- 
cedureCode (Act Vof 1898_), s. 522 —Dispossession must 
he accompanied by Criminal force. 

No action can be taken under section 522 of 
the Code of Criminal Procedure unle.ss the dis¬ 
possession of the property was attended with Crimi¬ 
nal force. 

Chnraman v. Rom J/al, 25 A. R41; A. IV. N. (1903) 
41, followed. 

In criminal trespass, criminal force may be 
used as a matter of fact, but the use of criminal 
force is not an essential of the offence. 

Application for revision by Ibrahim Khan 
and another. 

Air. Safya Chandra Mukerji, for the Appli¬ 
cants. 

Mr.P. MnJeomson^ Assistant Government 
Advocate, for the Crown. 

Judgment. —In this case Ibrahim 
Khan and Nasir Khan have been convicted 
under section 447, Indian Penal C.)de, and ac- 
ticn has been taken under section 522, Crimi¬ 
nal Procedure Code, and the possession of the 
grove has been directed to be delivered to 
Sharif Ahmad, the complainant. The ap¬ 
plicants come here in revision and the point 
argued by their learned Vakil is that in the 
absence of a clear finding that the applicants 
in obtaining possession of the grove in ques¬ 
tion were guilty of using criminal force, as 
defined in section 350, Indian Penal Code, 
no action could be taken under section 522, 
Criminal Procedure Code. In support of this 
reliance is placed upon the case of Chureman 
V. Ram, Lai (1), vvliich lays down that action 
cannot be taken under section 522, Criminal 
Procedure Code, unles.s the offence is attend¬ 
ed with criminal force. In criminal trespass, 
criminal force may be used as a matter of 
fact, hut the use nf criminal force is not an 
essential of the oifenoe. lathe case before 
me there is no finding tliat tlie offence of 
ciiminal tie.spass was attended with Criminal 
force. 1 am, tlierefore, of opinion that the 
order under section 522. Criminal Procedure 
Code, is not right. I allow the application 
.so far tliat I set aside the portion of ti e 

(L) 25 A, 311; A. W. X. (1903) -11. 


Sentezice enhanced. 
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order of the Magistrate directing possession 
to be delivered to Sharif Ahmad, I may 
note that section 532 in the order of the 
Magistrate is mentioned instead of section 522 
but that is an over-sight. 

Application oUoweil. 

• 

ALLAHABAD HIGH COURT. 
Criminal Revision No. 3S7 op 1910. 
August 12, 1910. 

Present :—Mr. Justice Karamat Husain. 
TIL KANCHAN GIR— Applicant 

versns 

EMPEROR— Opposite Party. 

Penal Co le (Art .W/T r»/ISOO;. k. 490, ?>. (9)..500 — 

Tyrfamntion—Parttj to suit —Piirilene^Cood faith _ 

Criminal Proredurc Cod' (A't P s. 19S—/Vj-- 

son fifnjriercd—Mosirr mmiot sur for tleftiinatiim of 
servant. 

PlaiiitilT to n Kult is not nndiT ex¬ 

ception 9 to .section 499 of tlie Inilinn PonnI Code uii- 
los3 tlie allogsitions made in the plaint were in.ado 
in good faitli. 

Ishri Prashad Sin<jh v. Umrao Singh, 22 .\. IIII, rlis- 
tinguished. 

A. plaintiff in a rent suit made the following 
allegation in his plaint ‘ In 1,310 1’. the plaintiff 
gave evidence in defence of Sah-Inspeetor, Our Xarain 
Lai. In consefjnence of this, defendant (M) hecaine 
exceedingly annoyed with the plaintiff ami the 
servants of tlie defendant Logan to oppress the 

])laintiff in all manner of ways.and Ly threats of 

confining him .and of having him disgraced bv bcatiiK', 
realized this amoant from Idni. ” ’ 

On the basis of the above nlleg.ation M made .a com¬ 
plaint niuler section 50 ) of the Imlian Penal Code : 

Held, tliat the .allegation defamed )iot .M. bat bis 
servants anil action for defamation conld not !>.» sns- 
tainerl at the instance of M. 

B‘fin•.'hump v. Moi.rr. 20 M. 412 M. L. .1. 413, 
referred to. ’ 

Application forrevisio!) hy Til KanchanGir. 

!Mr. M. L. Arjanciht (witb Mr. Ptinnvshwrn’ 
Pynl, for Mr. Sitrnndro Xafh Sen,) for the 
Applicant. 

Air. Dnvga Chnr iu Bitn-rji, for the Opposite 
Party. 

Judgment. —Tiie facts are tliese, 
Tlie applicant instituted a su under .sec¬ 
tion 59 of the Agra Tenancy Act for a de¬ 
claration that his rent was payable at the 
original rate on! 3 ';and tliat lie was not bound 
to pay the rent at the enhanced rate. Tn hi.s 
plaint, he in para. 5 made the following 
allegations: In 1310 the plaint ill’gave 

eviileiice in defence of iSuh-fiispector Gnr 
Naraiii Lai. In cjiiseqiience of this defen¬ 
dant (.Mr. Mackinnon) became exceedingly 
annoyed witli the plaiiitilf and the .servants 
of the defendant began to oppress the 


plaintiff in all manner of ways and in place 
of Rs. 9 rent for mnuza Bhagwanpnr en¬ 
tered in the recsipt for 1310, Rs. .39-12 and 
for 1311 to lot3 Rg, 25-7 and for 1314 and 
1315, Rg. 42-2 and by threats of confining 
him and of having him disgraced by being 
beaten, realised this amonnt from him ’* On 
the basis of the above allegations, Air. 
Alackinuon lodged a complainf; against the 
applicant. The Magistrate (1st class) con¬ 
victed the applicant under section 500, 
Indian Penal Code, and sentenced him to pay 
a fine of Rs. 250. On appeal the conviction and 
sentence were upheld by the learned Ses¬ 
sions Judge. He in his judgment of the 2nd 
of April 1910 observes: “The first point 
taken in appeal is that the words are not 
defamatory inasmuch as the actions alleged 
are ascribed not to Mr. 1*'. Alackinnon hat to 
his servants but those actions are, on a natural 
construction of the words, attributed to the 
anger of Mr. E. Mackinnon and the collection 
of enhanced rents must be his action. The 
natural construction of the words is that the 
servants acted under their master’s orders 
and they were so uiider.stood by the prosecu¬ 
tion witnesses who are the leading zeminiars 
of that part of the country.” 

becowUtj^ it is alleged that the 9th exception 
applies.” 

Ihe applicant conies here in revision. The 
first point argued before me is that tlie state¬ 
ments are privileged under E.xception 9 to 
section 499, Indian Pen.al Code, and in sup¬ 
port of this contention, reliance is placed upon 
hri Prnshtd Singh v. Umrao Singh (1). In 
my opininn, tlie case before me is not governed 
by that ruling inasmuch as the element of 
good faith is certainly wanting, 

^\ hen the plaintiff made the allegations 
complained of, he could not bo said to have 
been labouring under the notion that the acts 
done hy the servants of Air. Mackinnon were 
the results of any action on the p.arb of .Mr. 
Mackinnon. 

The sec)nd contention is tliat having re¬ 
gard to the expressions used, Mr. Mackinnon 
cannot bo regarded a “person aggrieved” 
within tlie meaning of section 19S of tlio 
Criminal Procedure Code. 

Ill support of lliis oiitontion the learned 
cmnsel for tlio applicint rdli.M oti Bjaurhimp 
V. Moore (2). I have read para. 5 of the 
(1) 22 A. 1.34. 

C2) 2«J .M. 43; 12 M. L. J. 113. 
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plaint. Tt is alleged to contain the defamatory 
statements. I have no doubt that those acts 
are alleged to have been done by the servants 
of Mr. Maclciunon and not by him or at his 
instance. The presumption that Mr. Mac- 
kinnon must have been at the bottom of those 
acts and the applicant must have intended 
to have defamed him has no force. Unless 
the applicant in very express and unequi¬ 
vocal terms is proved to have defamed 
Mr. Mackinnon, the latter is not entitled 
to start Criminal proceedings against him. 

The result is that I quash the convic¬ 
tion and order that the fine, if paid, be 
refunded. 

Conviction quashed. 


ALLAHABAD HIGH COURT. 
CniuiNAr, Revision No. 490 of 1910. 
September 24, 1910. 

Piesent: —Mr. Justice Karamat Husain. 
BANSI DHAR— Applicant 

versus 


EMPEROR —Oppo.site Party. 

Northern India Ferries Act (XVII of 2(5- 

Changc uicoinvsc* of river~Xo limit Jived by Governmen 
— Convicfion—Ill eyn I. 

Whore there has been a change in the cour.se ol 
a river ami there has been no specification ol 
limits under section 4 of the Korries Act suhseciuenl 
to the change, a conviction under section 26 of the 

the previously pro¬ 
hibited limits cannot bo sustained. * 

Maharaj Mnndle v. Cwkiil Siiifli,Z7 C 51 ;}. !•> 
t. L. J. 21; G lud. Cus. 9S, referred'to. 

Application for revision by Bansidliar. 

Mr. Peare Lai Banerji^ (with liim Mr. Istcar 
t^aran), for the Applicant. 

The Assistant Oovernmeut Advocate, for the 

Crown. 


Judgment.—in this case tlie appli¬ 
cant Bansidhar Inv been convicted under 
section 26 of the Nortliern India Ferries 
Act (XVII of 1878) and sentenced to pay a 
fine of R.s. 40 or in default to one montli'.s 
simple imprisonment. He applies to thi.s 

r!" The facts are these. 

Hokul Prasad is the le-ssee of the tolls of 
tm Government Ferry at Bridghat for 

He charged Bhairo 
JMuUah and Bansidhar witli working a ferry 

TK Vr Government Ferry, 

ihe Magistrate who tried the case remarks 
in his judgment; “The stream i.s continually 
cu lug laud tu\7ard:j liridcjliat. Kvevy year 


it cuts away several yards. The distance be¬ 
tween the private ferry and the Government 
ferry has considerably decreased since the 
last decision of Syed Aijaz Ali, Deputy Magis¬ 
trate. The limits fixed by the Local Govern¬ 
ment were published in the North Western 
Prou'nces and Ondh Government Gazette 
dated 12tli February 1883. They were 
r/m^ra up stream 1 mile and chaJc madari 
down stream Ir, mile. The course of the 
river has entirely changed and chah madari 
is no longer in existence. The position of 
the ghat is also changed. The distance be¬ 
tween the private ferry which is up stream 
and the place where chak madari existed 
which is downstream is now less than 14 
mile. Both chakra and click madari (the 
spot where it existed) are down stream from 
the Government ferry”. 

The learned Vakil for the applicant on the 
basis of the above finding contends that his 
client could not be prosecuted and he relies 
on the proviso to section 4 of the Northern 
India Ferries Act (XVJl of 1878) which 
l uns as follows; Provided also that when 
any alteration in the course or in the limits 
of a public ferry is rendered necessary by 
changes in the river, such alteration may be 
made by an order under hi.s hand by the Com- 
mi.ssioner of tlie division iu which such ferry 
is situate or hy .such otlier officer as the 
local Government may from time to time 
appoint byname or in virtue of his office 
in this behalf. Ho also relies on the case 
of Maharaj Mnndhi v. Gokftl Singh (1), which 
with lefeience to tlie Bengal Ferries Act 
(t of 1885), lays down: “When the limits of 
a public feivy have not been declared by the 
Local Government under section G of the 
Bengal Ferries Act, 1S85, a conviction under 
sections IG ami 28 tliereof for maintaining a 
private ferry without sanction to or from 
any point within 2 miles of the public ferry 
ksbad.” 

The facts as found by tlie Magistrate 
conclusively sliow fliat there has been a 
change in tlie cour.se of the river and the 
limits fixed by the notification iu tire 
Government Gazette of the 17th Feliruary 
1883 do not exist wliei'c lliey were and there 
i.s notliing to show that any subsequent 
specification of the liniir.> of Bridghat ferry 
have been made. 

Under tlie (■Irenmstances, the pr'osccution 
(1) 07 C. oiOj 12 C. L. J. 21; 0 lad. (Jus. US. 
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of Baosidhar for working a ferry within a 
mile of the Government ferry cannot be sus¬ 
tained I set aside the order of the Magis¬ 
trate and direct that the fine, if paid, bo re¬ 
funded to the applicant. 

Order set aside. 


(s. c. 26 P. L. K. 1910.) 

PUNJAB CHIEF COURT. 

Civil Revision No. 2412 of 1908, 
December 21, lOCO. 

Present: —Mr. Justice Shah Din. 

HARJI MAL —Petitioner 

versus 

RECEIVER OP THE INSOLVENT 
DEBTOR’S ESTATE— Respondent. 

Civil Procedure Code X/T of 1882). }*•>•. .loO. Ij.>8 
—in^o/l'CHCf /—Discliarije of insolveut -^Order itot 
expressly viode—.•ippfol Itevision. 

An insolvent applied to the Insolvent Estate's 
Court, Delhi, for an or«hT to the UoeeivtT to pay hitn 
the surplus in his hands. The application was 
rejected and the order was conlirmed on appeal: 

Held, following Hnhnn Choud v. II. P. llohinsoo, 
43 P. U. 1894, that it must he assumed that 
the Court ditl pass an or<ler of discharge under 
section 355 of the t’ivil Procedure Code, 1882. as soon 
as the conditions laid down in that section had been 
complied with, that section 358 would, therefore, apply 
and tinder section S5(> the petitioiu'r was entitled to 
receive llu* surplus in the hands of the Receiver: 

Held, also, that the l)ivi.«i«>u;il .Iudg<* w:is right in 
hotiHng that no appeal lay to him from the order i*f 
Insolvent Estates Court, hut as the or«ler appealed 
against was obviously wrong, it must bo set aside on 
revision. 

Petition, under section 70 (1) (a) of Act 
XVIII of I884as ameiulcd by Act XXV of 
1899, for revision of the order of tbe 
Divisional Judge. Delhi Division, dated tlie 
27th August, 1908, confiiming that of the 
Judge, Insolvent Court, Delhi, dated the 
21st April ll'OS, rejecting application of 
petitioner to be paid tbe assets in the respond¬ 
ent’s bands. 

Lala Tek Ohand, for tlie Petitioner. 

Judgment • —The petitioner's original 
application, dated the 3l.st March 1908. \va.^ 
really one filed by him under section 85G, 
Civil Procedure Code of 1882, though it is 
claimed therein that under section 358, the 
petitioner was absolved from furtlier liability 
in respect of the scheduled debts, and no 
reference is made to section 356. In accord¬ 
ance ^vilh the view taken by tins Court in 
Hukam Chand v. If. P. Jiohiuson (1) (see 
remarks at page 120, first para.), I bold that 

43 T. It. lbU-1. 


it must be assumed iu this case that the 
Divisioual Judge did pass an order of 
discharge under section 355, Civil Procedure 
Code, 1882, as soon as the conditions laid 
down in that section had been complied 
with, and tho.se conditions certainly were 
complied with as appears from the report of 
the Receiver on the record, more than 12 
years before tbe application under considera¬ 
tion was made. Section 358 would, therefore, 
seem to apply to this case, and under 353 
the petitioner is entitled to receive the surplus 
in the hands of the Receiver. 

The Divisional Judge is right in holding 
that no appeal lay to him in this c.vse from 
the order of the first Court, but as that 
ordei is obviously wrong, I set it aside on 
the revision side and direct that the amount 
claimed be delivered to the petitioner. 

FetHion accepted. 


(s. c. 27 T. h. U. 1910.) 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 997 of 1909. 

November 27, 1009. 

Preser.t :—Sir Artliur Reid, Kr., Chief Judge, 
and Mr. Justice Robertson. 
HARNAM SING U —Plaintiff—Appellant 

versus 

HARNAM SINGH and others—Defendants 

—Respondents. 

Civil Pvoeedare Code (.It / XIV of 1882), .s.s. .510, .521 — 

Arbitriilioti—Arliitrator bcroininij inetip'thlc of aclimj _ 

Order snpe.nedimj nrlUrntoi — Aiviird, objertion atjain.st 
—Decree in (irrordtinee with nivnrd — Appeal- Itcvision 
—(dijection for the first time on appeal orreeiston. 

On ;in nrbitr.Atnr becoming incapable of acting, tlic 
Court <;nlcrc<I :i new arbitrator to boappointtMl in bis 
l)l:uM*. On the awanl being tlclivcrcil, objections woro 
prcferreil by tbe plaintiff which were (lis:iltowc<I ami a 
ilecree in aecordanco with the award was passed. It 
was not objeeloil that section .510 of the Civil Pro¬ 
cedure Code, iiinler which the lower Court acted, was 
not :»ppljcahlo to the case. The filaintilT contended 
th:it fho decree was wrong ami must be set asiilo on 
appeal, or at any ratoon revision: 

Held, that thecontenlion was not v:did. It was too 
late to raise the objection tliat section 5lU was not 
ap]>licable to tbe ease. No appeal lay and tho 
Court would not exercise rovisional jurisdiction in 
the ca.se even if the revision lay. 

Further appe.'il from the order of Oic 
I)ivi.sionaI Judge, Fero/.epore, dated tho 19th 
Getober 1907, alRrming tlie order of the 
Miinsif, 2iid Class, ]‘’erozepore. dated the 30th 
Nove’uber 19C0, dismissing phiintilFs tiuit. 
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MALO V. EUPEftOR. 

Lala 7)urga Dasy for the Appsllaufc. 

~ Pandit; Ram Bhaj Dattiy for the Respond¬ 
ents. 

Judgrtnent. —The concluding: para¬ 
graph of the judgment of Kensington, J., in 
Hans Raj v. Ganga Ram (1) is directly in 
point. 

The paragraph runs as follows ;— 

The argument for the appellants maybe 
summarised by saying that it is urged that 
the District Judge should have decided on 
the objections to the award as raised before 
him, that the ax*bitrator's misconduct was 
established under section 521 («), Civil 
Procedure Code. The I'eply to this is that 
the District Judge found in fact that there 
was no misconduct and with the decree 
based on this finding we have no authority 
to interfere either by way of appeal or 
revision.” 

The case before us is the converse of that 
before the Full Bench. 

The lower appellate Court referred the 
case to an arbitrator, found that the latter had 
become incapable of acting within the terms 
of section 510 of the Code, superseded him, 
appointed a new arbitrator, overruled the 
objections taken under section 521 to the 
new arbitrator s award and passed a deci'ce 
in accordance with tliat award. 

As pointed out by the learned Judge who 
referred this case to a Division Bench, the 
appellant did not urge, when objecting to 
the award, the objection—that section 510 
under which the lower appellate Court acted 
was not applicable, and it is, in our opinion, 
too late to raise that objection at this stage 
of the case on appeal. 

In any case we see no reason foriiiterferenoe 

in revision, even if we were inclined to the 

opinion that revision lay on this ground 

with the decree bised on the new arbitrator's 

award, and no appeal lies from the decree so 
based. 

The appeal fails and is dismissed .vith c^sts. 

Appeal dismisseil. 

(1) t8 P. K. 1902 (P. li .); 119 1*. L. K. 1902. 


(s. c. 28 P. L. P. 1910.) 

PUNJAB CHIEF COURT. 

Ckimin'al Revision No. 13dl oe 1909. 
Februaiy 19, 1910. 

Present: —Mr. Justice Williams. 

Musammat MALO and others—Convicts_ 

Petitioners 

versus 

EMPEROR— Complainant—Respondent. 

Punjab iriinicipal Act (XX of 1891), 204—IS,-olhel 

house, removal of—Discretion of 2[a(iistrafe—fJ.vercise 
of discretion hij his predecessor—Complaint not addresse 
to }{ngisfrafe. 

The discretion of a Magistrate, for tlie time being 
in charge of a District, whicli lie is entitled to exercise 
under section 204 of the Mnnicii^al Act. is not 
necessarily fettered by the manner in wliich his 
predecessors liavein the pastexercised Llnit discretion 

A petition presented to the District Magistrate, an 
acted upon by him is a complaint within the meaning’' 
of section 204 of the Punjab Municipal Act, thourrh 
it may not be addressed to liim. ® 

Petition under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate. Ludhiana District, 
dated the 11th September 1909, convicting 
the petitioners. 

Mr. Fazol Elahiy for tlie Petitioners. 

The Hon’ble Mr. tihadi hnU for the Re¬ 
spondent. 

JUdg'mCnt.i—I cannot interfere in 
this case, for 1 do not tliiiik tliat the discre¬ 
tion of the iliigistiate for the time being in 
charge of a district, which he is entitled to 
exercise under section 204 of the Municipal 
Act, is neces.sarily fettered by the manner 
in which his predecessors have in the pa.sb 
exercised that discretion. Otlierwise a 
perfectly absurd finality would be attached 
to executive orders. No doubt also in ca-ses 
like the present one, public opinion differs 
very much from time to time, and the 

Magistrate would certainly act .I'udiciously in 
not exercising his discretion in a manner 
very violently contrary to public opinion. 

It seems to me. tlierefore, that the fact 
Uiat the previous District Magistrate thouglit 
it unnecessary to put a atop to brothels in 
the Aqah Lucha Bazar, does not of itself 
compel his successors to follow that course. 
The point has been taken as to whether the 
petition of 19th July 1909. which is in form a 
petition to the Lieutenant-Governor, although 
handed to the District Magl.strate, can be 
regarded as a complaint, and I liold that as 
the petitioners acquie.sciil in the District 
Magistrate di.spo.sing of the petition liimself 
as District Magistrate, it can bo so regarded 
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In tliese circumstances tlie application 
must be rejected and I oreler accordingly. 

Apph'ai(i<>ii 


(s. <•. 2i) P. L. K. 15UU.) 

PUXJA15 CltiKF CtlUHT. 

Civil Rkvision Xo. 1S:12 of 
February 8, liU'). 

Tiescut-. —Mr. Justice Joliii.stone. 
Mu-summut KA^l KUAK and others— 
Plaintiffs—Petitioners 

li ' n>us 

Silk MUliTAXI ClIAXD—D efendant— 

KeSI'ONDENT. 

f nil Pn^r.-.htr.c.xlr i Art r../'I!UIH'). >.1,. /. U. IX 
i:. M..S, h II. U. S—— 

fiti't’I li'nI'f'i'itiil iiHin' i 'l l>'i' tniiK'iii'i 
Di.-nti.^i^t'll f'-r ili imtlt. 

'I'Ik* MjbiUMt'M- I'm- 

silli)\vtMl I'ur makiuir JIn* muju'I- Ilf* tuili-cl 

to altoml C’oiiH «.u tin- •lat-" in tlij ca-^c ainl tho 

Coiiri «li>nu>'C'l tlif suit; 

//. I-I. that thf action ot th.' (h.iii t wa< harsh; u hi-n 
a case is njnh‘i arhitratiou. a I'oml slnmhl tiot hastily 
ilisjiiiss ilif soil I'in- noii.ai>ii.-:iiami- in Court n( iln- 
jilaintitT. Mucli h.-sS shinihl this hu.lom* wiiull thr 
ari)itratur has nnnh- an a|*i>lication for rxloiision of 
t inn* for lilin>r an :>r*l. 

U'l'l. iil'O.tliat win.n an arl-itiator asks for extcti. 
siuii Ilf tiim- iUi'l tiu r.- is im la-ason to suspret dial, 
li.-inu' ill collusion nith the i-itln-r i-arly. In- is wilfully 
«h-lavino tiiat'.c rs or that in any»iih< r way l!n*rc is 
had faith iti his coiolml. tin- I’oiirt slnuihl always 
oranl ri-asonahli- ^,•xl^•n^ioll. 

Petition uuderscclinn Td (a) tif Act Will 
of i8:-l- as airiciidnd by A'*t X W ol 
foc revision of I lit* oi iloi* ot (lie Mnnsif. *Jnd 
Class, Multan, datcil the ITlli July Phirt. 
mjeei ing I he application ior ] ('•adniission of 
case di.sniisse‘1 for default of plaiiilitl’s ap¬ 
pearance. 

Mr. X‘i)nl LnL lor the Pel it loners. 


Judgment — in my opinion llu* acti<>n 
of the (hiuft was haish. \\'hen a ca.sn i.s 
nntler arbitration. 1 tio nut tliink a t’onrt 
slntubl liastily dismiss the salt for non-ap- 
pcai'anci* in Court of a plaint ill'. Much I'*ss 
.should this be d<»nc, when the arbitrator has 
nia<le an appli<.‘at ni for t'xinnsioti of time for 
filing uwartl. '1 he plainlllV probahly knew 
such application was l.-iiiy* nuole ami so not 
unnaturally conclini'-l that no procccili ngs 
would Im? hid on tin- day lived. liustly. 
wiien an ai’bilratu* asks tor i-vlcoslon of limt! 
and there is no reason I t suxjM.rt il,al, lieing 
in cllusioii with either iiaity. he is wilfully 
delaying mattci.s, vi that in a:iy other way 


fbere is bad faifcli ill bis conduct-, tlio Court 
should always grant reasonable extension. 

I allow tlie revision and setting rside llio 
order of the lower Court, I direct that Court 
to summon tbe parties and the arbitrator and 
to ask tbe latter wbetber be intends to file 
an award and when. Tf lie names some 
rea.sonable period, tbe Court .should extend 
tbe time accordingly. 

Applivatrm accepted. 

(s... 31 P. I,. R. 11)10.) 

PUXJAH CHIKF COURT. 

First Civil Appeal Xo. 1178 of IfOO. 
February *28, IfilO. 

Vyrsont-. — Mr. Justice Johnstone. 

Malik KARIM RAKSII and oriiEns — 

D E F KN DA NTS—A PPKLLA XTS 
versm 

JATTU R.\M — Plaintiff— Kkspondent. 

Civil iV.»vJ«iv i'otlv (.Iff Xir of 1SS2), .>!. -t:?— 
('i> ,1 r.ocnlun-(\il4-(Art r./lVOH)’, llnicr If, It. 2 

oj ih'tittii — Sj*! it! iutj 4 'fttiiH — MiH'tiJiUjCC Vil* 

fithui ht urtU'iirttf k;i^nr and on JoTurh uf con^ 

dition of funrlaoifc—Sttif ku8tir died and deerecd — 

.•‘Hit j\-}' iHissrssiini hllVl'fll, 

WIk'I'c uiiih-r the coiKlih'iiii.s uf :i niort.giigi' uii Miu 
iiioi tgiigoi-iiuikiiig (Icfanit in llic ));iy'nicnt uf knsin\ 
the imiiigagec.s were ontitlcd to hut li possession of the 
inoi ignged laml and iirreiii'b of hnaa- and they sued for 
«d’ Ln.on oiilv: 

//■'/■/. ihni n .viil>.><<-4jU(‘i)t suit for po.<sessioii of the 
intn-tir;i;r».-d hind w;is harred inider scetion 43 of the 
Civil Ih-m-cdiirc (-'oile. 1SK2, or tlrder II. Hide 2 (3) 
of lliv Codi-. V of IPOS. O'.ifif/o liinn v. Al-thil Iliiliiiitin 
2SP. It. 1P07; Kiui.hn, }f„l\ '.AIhth liii.l KIrni. IDP. R. 
iPlo. ltd P. W. R. IPIO ; 5 Ind SPl, followed. 

Itimint V. M'/ioi/, 7!) P. R. ISSd wa.s ov<*rriilfd in 
th<iii;'h not cxpicf.>h’, li\- O'o fM/<f v. .Ihdnf 

p. R. of IPL? ; 1)3 V. L. It. I'lOS. 

Miscellaneous appeal fioiu the order of the 
Divisional .hidge, Multan Division, dated the 
2.)tli I'ebruary IPOP. reveising that of the 
District Judge, Muzaffaigarb l)ij,triid, dated 
Ilie2dlli December 1P07, disini.ssing plain- 
till's (daim. and reniaiMling tbe case under 
Ordei- XIjI, Rule 2^1, Civil Procedure Code, 
100 -. 

Rliagat (iiihiud Da^’. foi (lie Appellants. 

Air. Aoj/f/ f.al, for tlie Respondent. 
Judgment.— Ill lids case Ibo mort¬ 
gage in favour of iilaintill's father, which 
bears ilatelllb August 18ht). was a mortgage 
without posse.ssioii, the mortgagor under¬ 
taking lo jiay Rs. It) tacli lith month (Rs. 82 
j> y auhnm) as /or^nr, and on non-payment 
plainlifi's father was to he cntilUd lo posses¬ 
sion. alter whicli ktn-ny wemid be dccrr.cd 
ciiuiil lo pixditLi. A i-uit wui. brought and 
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decree got for arrears of kasur \ip to Sambat 
1954 inclusive. Now plaintiff sues for pos¬ 
session and^ kasur -for the 6 years Sambat 
19o7 to Sambat 1962 inclusive, conceding 
that the claim for kasitr for Sambr^j 1955 and 
Sambat 1956 would b? time barred. The 
suit was first dismissed as time barred, but 
this order was set aside by the Divisional 
Court and the case was remanded. Then 
Ganga Uam v. Abdul Rahman (l) liaving come 
out, the plea of bar by section 43. old" Civil 
Procedure Code, (Order If, Rnle 2. new Civil 
Procedure Code), was raised and the first 
Court accepted the plea and again dismissed 
thesuit.^ The learned Divisional Judge has 
distinguished Ga/effu Rxm v. Abdul Rahman 
CD, and, following Raman v. Wazira {2) has 

set aside the dismissal an 1 again remanded 
for re-trial. 

I have heard arguments and have consulted 
the authorities, and, in my opinion, this appeal 
must succeed. In my opiuinn the ruling, 
Ganga Ram V. Abdnl Rahman (1), read with 
the section concerned, though in tliatcase the 
relief that might have been asked for, but 
was not 111 the first suit, as not possession but 

7'ecovery of the principal debt, is quite clear, 
it IS true it does not overrule Raman v. 
Wazira (l) e.xpressly, but there can be no 
doubt it does so in effect; and according to 
the reasoning in the later ruling the point 
taken in the earlier one that the .second suit 
IS on another and fresli lireacli of contract is 
dearly beside the mark. According to Ganga 
Ram V. Abdtd Rahman (1), and the section 
when plaintiff in the case of 1886 sued for 
the interest due and omitted to sue for posses¬ 
sion, which he could have .sued for, he lost 
Ins right to sue for possession altogether, 
so that virtually the mortgage b *came e.xtinct 
In these circumstances it seems to be absurd 
to talk of a fresli breach of a contract, when 
that contract had ceased to exist. 

Kundan Mai v. Allah Dad Khan (3) is an¬ 
other ruling very much in point. It follows 

V dftcZaZ Rahman (D. in principle, 
ai cl ,t a so discusses tl,e question whether, 

principal is barred, suit for inter- 

regatT;e 

deLiroTn‘“ incisniucl. as on 

f f-“f-t of Wr plaintiff had the 

W lai’.u. ioio;ao p. w. k. Pjio^a la.i.cas.aai. 


right to sue for possession and also for kasur 
but sued only for kasur, he omitted to sue for 
■one of the reliefs available to him on that 
same cause of action on wiiich Ins .suit was 
then based, and foils section 43 or Order 11, 
Rule 2 (3), fully applies and bir.s the present 
suit for that otlier relief. 

Had defendant after the lir.sc decree begun 
to pay kasur, it miglit have been argued that 
there was a new tacit contract of mortgage; 
but defendant clearly never paid kisur at adl! 

I am also of opinion that the case is not 
one of those in which the rule that no one i.s 
bound to enforce a forfeiture applies This 
has not been argued before me and I need not 
discuss it. 

Dor the-se reasons. 1 accept tlie appeal and 
set aside the order of the learned Divisional 
Judge and dismiss pliiintiirs suit with costs 

throughout. 

Appeal accepted. 


U ;J2 I’. ],. i;. 1011,.) 

PUNJAB CMIKK COURT. 
h’liisT Civil Ai-pnir,%,,. JP.v; oi.' iyOo 

Apiil ^ 

PnscHf-.-yiv. Justice \U\e/.-hoAj^ „ 

PATTUH DIN A>t(,ufHE.-4-^S>g^ivnKJ'sCo(j 

Aw.ants ^ 

ttjus 

RAH RAlvHA axd OTiieiis—DKKt>ji)AXTs— 

Respondkxts. 

It.ijputs III Jloshririmr l)i.<frict: 

Accoi-aing to thu c'lstoia iiinonLC 

of clostrict, ihmAiU'vs oxcUido tVon' 

irilientauce all collatomis otiioi- tluii .le.scf;iulaii Juf i 
common grcat-yraiMlfatlnT. or .i 

In a suit for rodcmiitioii of a iiiortgigo hv ti.e 
collaterals of ihe inorrgagor after the l:ucer’.s ile itli 
the daughter of the decase.I, claiminir to suceeo.l' he 
light of in.ioritaiic3, i.s ontnlctl to he iinde a n irte ati I 
to contest the collaterals’ ri^ht to sue. * 

further appeal from the decree of the 
Divi.sional Judge, Ho.shiarpur Division, dateil 

allirming the order 
of tile District Judge, FTosIiiarpur. dated tlie 
2bth April I90.j, dismissing plaintilFs suit 
-Air. Uuhammad S/i ifi, for the Appellant. 

Atr. Shadi L'll, for the li‘j>i);udent. 
Judg’incnt.—The main qiie.stion in¬ 
volved in this appeal is, wliether we should 
follow the ruling in RinjhiKh tn v. 

mat Kamtiu (D. in accjrdincj wifh \vlii(,'!i (ho 

U) l7‘Jr. U. 
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!o;ver Courts have dismissed plaiutiir.s olaim. 
After lieariiigr arguments sve ciri see no reason 
ndiy tliat ruling slioukl not be taken as 
onelusive rtf the p^int that aaong Xam 
liajpuf.t of Hosliiarpiir daughters exclude 
from inheritance all collaterals other than 
descenrlants of a common great*graiulfather, 
as by tin* explicit entry iu the liitvai-i’am 
ctf tlie District, The previtms orders of tliis 
Court, tl iteil (till Septenilier 1SS8 and l'2tli 
June ni'M’ely dociiied tliat plaintiffs 

were heirs of Imam Din. hat not necessarily 
Ills inirnodiate heirs, tlie suit has. therc'fore. iu 
our opinion, h *yn rightly dismissed on the 
facts disclosed. 

Asa niiuoi-p tint it urged on behalf of 
the plaiiititT-app'H int rlnt the daufflitm* liei'o 
c )ncorned. it nmdy. .ID?' mo/ .1 handi. sliould 
iHitt liave It’H'i mule a defenclant in the case, 
ami tliaf Imr name sho iM he low struck out, 
h■‘:lvlng li**r to sij • f o’ lie* inheritance from 
hop fither Itnuii Din if sj a Iviserl. We 
cannot allow this coniention 

The .>nlr. was. n • .hmiir. iustitiilel by the 
c illutm’als as one for reihon pi ion against a 
mortgagee fr mi tlie last, hol ler, igim ing 
nnniif .lliimli. bit the litter u-as within 
her riglits in asking to lx- male a rleftMidant 
and ill ivsisring th-.on (lie hisis yf }ier 


.Kl(2 


imsitioti as heir;!^'',;)'” 'im Din. after hi.s 
widows d-atli. ;,f has been fought 

out. on the rpiestio] enp'tition betwe'ii 

the daughter and dlifer.ils, the lirst 

issue iiaviiig b‘en cfri-ectly drawn on this 
piiiit. The plaintiifs c inn it ii iw erile tlie 
is.siie, merely b-e rise j],,.y d ?sire I i » tram 
llieir .•Milt, as .m » agiinst the m ir: g i r • • al m •. 

The appe il i,s accjrliiigly 4l[saiss-l with 
co.sts. 

.1/1/1 •il ilisnu.i.i' J. 


f» 


• ‘ • - I I'. I. It. I'.ilo I 

im.wmau cniiur. 

Ci:|Ml.\.\l. It .-isios X 1 s ' 1- or lOd.l. 
dann u y 1 J, 1!) 1' 

\| [. .1 II ie.- .'<:i di Dill. 

K .V •> IJ1/ Iv J1 .VX" —I 'o.s voT —iba i I'm.xrK 

1)M IM!UOU — llrspoN'pKNr. 

(10 .v/,f ut isijji, 

\\ ... i ^ r civir* • I r^f ;i ei ojV di ' • Uruler 

^ ‘ 1 f'* • 1 ^ ^*1 i 1*1 l^•^l tl > I; a:i I it 

Li ' Ii" ID ill', jijI ’.vir.li ji.*! 


tl9lO 

SHANKAU DAS f. NABAIN DAS. 

h'nb.in l went to acj-isjd of Inr own acjorJ, a senfcoiica 
oi oiij ye ir’s rigorous impi’ls>a:n)iit ii t5> 

Petition, under section 4d9 of the Criminal 
Procedure Code, for revision of the order of 
t:ie Adiitional Se.ssions Judge, Shahpur, 
dated the 'iSfcli June 1903, affirming that of 
the Magistrate, Isb Class, Miaiivvali, dated 
the Sth June 1909, cjiivicting the petitioner. 

XIi’, iVujid L'tl, for t.be Petitioner. 

Judgment. —The evidence produced 
by the prosecution satisfies me that the peti¬ 
tioner at any rate concealed or detained 
tlie eoniplainant\s wife Mn^auunat Pislitaiii, 
w’ith the intent specified in section 4-98, Indian 
Penal Code, and [ liold that he has been right¬ 
ly convicted under that section. 

As, however, the woman does not appear 
t) me to have been on good terms with her 
husband, the complainant, and probably went 
of her own accord to live with the petitioner, 
a lenient view of tlie petitioner'.s guilt should, 
I think, have been taken. 

A sentence of one years rigorous iniprison- 
mont is. under the eircainstanec.s, too severe. 

I, therefore, accept the revision and reduce 
the sentence to the amount of iinprisonmeut 
alreaily umlerg.nie. 

Tiie petitioner will be released from jail 
at once. 

Petition accepted. 


(s. C. I*. L. If. 1010.) 

PCNJAll CHIKK COURT. 

Piicsr Civjf, Aitkm, X^'o. dOJ ok 1909. 
I‘’ebru:iry 12, 1910. 

Prrst'iif: —.Mr. Justice Katligan. 

SIl.VNK.VIl l).\S AND oriiKKS—P lai.ntifks— 

Ai’i>i:[J.a.nts 


rrr:<fiS 

X'AKAIN DAS and oim iis—D ikknuants— 

KkSI’ONDCNT.'* 

f’l'rP (‘ii'tr (.(*•( V of IJPOS), .SV/i. /. /». XLf, 

17 — fur lirjniilt -Cttsr ciillnl 
tf I n i i tij Court —.SajWcu’xt 

roinr for nhsrwr o/ p trhj—Piirhj not („ .<’t lhron ofcotint 

i*j tfhsp/ir*' tif 


U liuro an a|*|KMl was <-ariuiI at an early part of (lio 
.1 ly ;ni>l .lisiiii.ssi-0 I'.ir <lrC:iii|i jf (Iu- rippi-lhiut iiliil lilS 
not, :i|>;i:-.uiiig (,. ir»,„l„c(. tl,c ;ip|uvil. tlio 
Chi. l ('.xirl. srt. tlio onh-r c.f (lismissul amt 

olisLTVi-.UliiO Ui.-1<MV«.T Court .sliould Imvo 

gMVii a tiirtli'.T oppM-ttiiiiiy, iluring tliy c iiirsi> of its 
sUtmg. of .'howiug \v1i..-I1k-.- or u ,t I, - xvas pr.'S.Mit, in 
p r-5ni or hy pltM l.‘r, bL'I'or.’ it r.M-» fu,* fUj «l»v. 

S'x'i V. torn /I'lfi. 11 j p. B. 

ivhaiO'.l t'K 
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The pleader’s absence in a case need nob be satis- 
factoriljr explained if the appellant can give a 
reasonable excuse for Iiis own absence. 

Further appeal from the order of the Dis¬ 
trict Judge, Jhang, dated the 1st October 
1908, confirming the order of the Munsif 
of the 1st (Uass, Jhaiig, dated the 30th 

day of April 1938, di smissing the plain¬ 
tiffs’ claim. 

Air. Gulu Ham, for the Appellants. 

Air. Nanak Ghamh for the Respondents. 

JUdgftncnta—in my opinion it was a 
most monstrous proceeding for the District 
Judge, (^Pandit ^o\\ Prasad), to dismiss an 
appeal for default because when it was 
called on at 7-30 a. m,, tuitber appellant 
nor his pleader happened to be present. I 
presume the Court began its sittings at 6' 
A. ir., and it should havegiren the appellant 
a further opportunity during the coui’se of 
its sitting of showing whether or not he 
was present, in person or by pleader, before it 
rose for the day. It was a scindalous abuse 
of its powers to summarily tlirow out the 
appeal, because no one appeared to support 
it at the early hour of 7-30 A. m., when it 
called on. Apart from this, appellant gives 
very good reasons to explain the cause of 
bis involuntai’y absence, and I am surprised 
to find that the District Judge stubbornly 
refuses to re-admit the appeal which he so 
unjustifiably dismissed in default. The 
mere fact that the appellmt liad engaged 
a pleader and that the pleader’s absence 
has not been satisfac^orily exolained i.s im¬ 
material, if the appellant cm give a I'eason- 
ahle excuse for his own absence Snhhan 
Shah V . Kami Khan (1), T accapfc the peti¬ 
tion and direct the District Judge to restore 
the appeal to his file and to dispose of it in 

accordance with law. Costs up to date will 
abide the event. 

I trust the District Judge will, in future, 

refnuu from such hasty and injudicious 

action as betook in this case and that he will 

not dismiss cases in default until reasonable 

opportunity has been given to the parties 

to prove their presence on the day fixed for 
the hearing. 

(1) 113 1>. K. 1870. accepted. 


(s. c. 35 P. L. 11. 1910.) 

PUNJAB CHIEF COURT. 

Civip RR.visroN No. 1519 ok 1909. 
February 17. 1910. 

Vresenf: —Mr. Justice Johnstone. 

AHj IIA AIM AD BAKHSH—Plaixtikk— 

Pktitioxkii 

versus 

FAIZ BAKHSH axd otheks —Ukfexuants— 

Uespoxde.nts. 

LoinUonl ami Tenant — Ejecfment — Caa.<c of action 
—Denial of lomllonVs title—Punjab Courts Aih (XVIIl 
oj 1884\ .■<, 70 (1) («)— Revision—Civil cases — 
Material irvcgularifij—Loiocr Appellate Court iijnorimj 
vital facts. 

Wierc it appeared that the lower appellate Court 
had ignored vital facts iti deeicling an appeal, tlie Cliit'f 
Court admitted revision against the decree passed on 
appeal by the lower appellate Court. 

The denial of landlord’s title by the tenant i.s a 
•suHieient cause of action for lii.s ejoctiueiii. 

Petition under section 70 (a) of Act XVIIl 
of 1884, as amended by Act XXVof 1839, for 
revision of the order of Ihe Divisional Judge, 
Ambala Division, dated the 25th February 
1909, confirming tliatof the Afniisif, 1st Class, 
Budliiana, dated the 29rli November 1907, 
dis ni.ssing plaiiififF'.s cdaini. 

Sheikh i'mar Bikhsh. fov the Petitioiur. 

Air. Harris, for the Re.spondents. 

'^ ^ClgTriBnt.—This wa.s a suit for p is- 
session of a site in the town of Tiudliiana, for 
possession of certain bouses subject to pay¬ 
ment of price Rs. 49 and for rent for 2 ye.rrs 
Re. 0-/-6. 1 he first Court dismissed the 

suit, and tlie lower appellate Court, after two 
remands, upheld the decision. Plaintiff ap- 
plied here for revision and 1 almitted tlie 
petition because, after a perusal of the some¬ 
what intricate ,iu-lgtnent.s of the Court.s be¬ 
low, I arrived at tlie impression that the 

low'er appellate Court liad ignored vital 
facts. 

riiougn tlie facts are intrica^^e, tiiereap- 
pe.ired on discussion before me to l)e not 
very much ditference regarding tlieiu. It 
is admitted that defendant No. 2 is lessee 
of the houses. She claims to be owner of the 
groimdj but plaintilT says he is. Plain! ilPs 
allegation is supported by wliat seems t > me 
quite good evidence in the deed of l'9h 
Alay 1877, under wliicli 8 persons, of wlioiii 
Raliini Bakhsh, with Snlemin, father of 
plaintilT. as shikuit shurik, was one. pur¬ 
chased tlie whole properly, the property 
in suit ami oMnn* property, land and lemses, 
from the widow of one Megli Singh, follow- 
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od by tlie three deeds of 21th Eebraary 
ISSl, whereby plaij»tiff l)>a?ht out his 
ci)-sliarers. A?iun, in the lease of 5th June 
1862 by Meffli Sindh's widow to 32 ten* 
ants, Ka la. defendant’s father, is one ; and 
defendant No. I seems never to have had 
any title but that of lessee. Defendant No. 3 
is descendant and heir of one Kalii Mai, 
but Kalu Mai's purchase from the aforesaid 
eiffht vendees of H77 is dated 1^83, two 
years after tlie property nowin suit passed 
entirely to pl iintilT. The real fact is that 
Kalu Mai’s purcliase w’as of another part of 
tlio property b.nijfht by the 8 in 1877 and 
has no concern with tlie property in suit. 
Thus the title as owner of defendant No. 2 
throuprh defendant No. 1. is ilefective; and I 
have no hesitation in Hndin? that plaintiif is 
owner of both houses and site in suit, and de¬ 
fendant No. 2 only ht.ssec. 

Hut defendant No. 2 has denied plaiiitiiT’s 
title, ainl this is all the world over .sudicient 
cause of acti(ui for ejectment. I allow the 


revision, set aside the judf^inents and decree.s 
of the lower Courts and remand the case for 
ih'ci.don on i>siie •> and in the rnaltfrof rent; 
that is.the lir>l Court must value the materi¬ 
als and deci le what, rent js due, if any, and 
give plaintilT a decree for possession of land 
and Ileuses in suit suhjeet to payment of 
value of material of houses diminished by the 
rent due to plaintiff. 

Co^tsof plaintiff in tins C«mrt to he paid liy 
Mr. llari'is's client. 


; 


'rlHion >irn‘ptvtl. 


ALL.VH.M!.\!) ilKill COURT. 

Seuoxo Civil Arn:Ai. No. or IblO, 

Aui;iist 11. IbU). 

— Mr .Iiistiee Chamier. 

KAMA —! ’ i,.M Nil FF—A rrt: l la n r 

fcn’us 

ClilIKDU SINCI! \M. ANOTIIKI; — DkFE.ND' 

A.M.- — R I srONOLVT.'*:. 

A-ii" >1 A'-l (//of r.Mi) I, M'llr (iiii'ii 

iJ • III - \A>i<li‘\.->ii-}!iii>hi L'lif. 

.A sou 'I'lly in fin* l^av 

liiii'l !"• Ironii 'l :is a rnali' lim*al 'li'x'eiidant witliii 

tlic lueaiiiiig ol’sertioii 22 of tl»o Agra Tcamiicy Acl 
lOOl. 

S.iiultin Ti i'iii l V. }:<ij /iTi'.v/io/cS. I). No. 5 o 
I'.lOt, a|ii)/-ov<‘il «.f; /.7.(ovf V. 5 A. L. .7 

77: A. W. N. (llios) !{,; UO .\. 12S, roferrud to; H7 

J/liiin V. iS'dar. lO IJ. ISlll; I'litfi'li AfitluiiilUlinl V 
J'-i in P, U. iML'j, disthiguislifd. 


Second appea,! from the decision of the 
Subordinate Judgre of Aligrarh, dated the 20fcli 
of July, 1910. 

Mr. Gnlzari LaI^ for the Appellant, 

Judgment.—The only questiou in 
this appeal i.s whether an adopted son is a 
‘‘male lineal descendant in the male*Une 
of descent ■’ within the meaning of section 
22 (a) of the N. Vf. P. Tenancy Act. The 
Hoard of Revenue in tlie case of Nand'in 
Tewzri V. Rajkishore Rui(l), have dednitely 
decided the question in the affirmative. The 
learned Vakil, for the appellant has referred 
me to two cases decided by the Punjab Chief 
Court upon section 59 of the Punjab Tenancy 
Act No. XVI of 1887. In the first of these 
cases, 11'iV Bhnn v. Snba (2), no question as to 
the right of an adopted son to succeed arose. 
Sir Meredyth Plowden expressed a doubt vvhe- 
tl er an adopted son could be regarded as a 
male lineal descendant within the meaning of 
section 59. In the second case Futteh Mn* 
hamm’Ml v. Musinimat Jiw.\n (3), it was held 
by the Full Hencli that a mere customary 
adoption, whether by a Hindu or by a 
^luhanimadan, gives no right of succession 
under section 59 of the Uunjab Tenancy Act. 
It appeals tliat there is in the Punjab a 
common custom under whicli an heir is ap¬ 
pointed ” and this is called a “customary 
adoption.” The learned Judges are careful 
to point out the difference between the so 
culled customary adoption and a true adop¬ 
tion under tlic Hindu Law. It seems that 
in the case of a customary adoption there is 
no element of affiliation, and the learned 
Judges were careful to say that they did 
not. intend to decide that a son adopted 
according to the Hindu Law is not a male 
lineal descendant within the meaning of 
.section 59 of tlio Punjab Tenancy Act. In 
the pi*esent case, we liave to deal with a 
true adoplion under the Hindu Law, I WM 
rcferrefl to tlie case of Bhnra v Shahah-nd-uin 
(-1), as an authority for the proposition that 
both (he Hindu and Muhammadan Law were 
abrogated by .section 22 of the Agra Tenancy 
Acl to eases t*) which that section applies. 
Tlie decision does not go to that length, and 
certainly does not touch the pre.sent question. 
1 see no reison whatever for differing from 

(1) S. D. No. 5 of IDUl. 

( 2 ) 40 1 ’. II. 1 S 04 . 

Vh 41 } I*. H. I 8 ‘Jo. 

(4) 0 A. h. J. 77; A. W. N. (19J 7) 97; 30 A. 123. 
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the decision of the Board of RevenuA It 
appears to me that a son duly adopted ac¬ 
cording to the Hindu Law must be treated as 
a male lineal descendant within the meaning 

of section 22. I, therefore, dismiss this 

appeal. 

Appeal dismissed. 


(s. c. 36 P. L. K. 1910.) 

PUNJAB CHIEF COURT. 
Criminal Appeal No. 549 op 1909. 
February 15, 1910, 

Present: —Mr. Justice Chevis. 

WASAWA SINGH— Convict—Appellant 

versus 

EMPEROR— Respondent. 

Crtminal Procedure Code (Act V of 1898), s. 233— 
joinder of—Penal Code A'LP 0/I86O), .•>. 
AW—Stolen property—Posserglon of property stolen 
from several persons at different times- Charge, defect in 
— Appeal. 

Unless it appears that articles for the possession 
otjylnchthe aecuscG is charged uruler section 411, 
Indian Penal Code, came in his possession on different 
occasions, the trial is not irregular on account of the 
tact Miat the articles were stolen from several persons 
at different times. 

Johan Subarna v. Emperor, 10 C. \V N i320* -1 C. \ 

J. 018; 3 Cr. L. J. Ill; Lm/a Kumar sUlr y Em- 
peror, 11 O W N. 1128; 6 Cr. L. J. 321; ilahomcd 
V. Emperor, 13 C. W. N. 418; 9 Cr. L. J. 277- 1 Ind. 
Cns. 335 and Srish Chandra d/«A'<?r/Vc v. Emperor 13 
C W. N. 1067, 4 Ind. Cas. 16, 10 Cr. L. J S r^f.. • 
rod to. 

When it is not shown tliat the accused is prejudiced 
on account of a defect in the charge, the Court of 
appeal will not interfere with the conviction. 

Appeal from the order of the Sessions 
Judge, Lahore Division, dated the 1st De¬ 
cember 1909, convicting tlie appellant. 

Judgment. —The appellant lias been 
convicted under section 411, Indian Penal 
Lode, with respect to_ 

Ai.^V *^een stolen from 

Allah Bakhsh ; 

(•2) A Sewing machine and 2 unfinished 

coats said to have been stolen from Kaniar 
iJin; and 

(3) A 2 foot rule, coat, waistcoat, ,shii-t 

Wn ’ 2 boxes said to liave 

been stolen from Abdul Majid. 

that U 

iriaU and Jokan 

Nanda Kumar Sarhav v t? 

tr 7 - V. Kmperor i*-^) 47/ 

(2 u c: w: ut 6 

(«) 13 c. W. N. 418, 9 Cr. l"/ 97^1 Ind. Cns. 336. 


BALA BAKSH V. LOHRI. 

Mvlerjce v. Emperoj- (4), are quoied. The 
first two and fourth of those were cases in 
wliich the accused was charged with sepurafe 
acts of cheating, the third was a case in which 
the accused had been convicted of two se¬ 
parate offences of dishonestly receiving stolen 
property. But in the present case tlie pro¬ 
secution do not allege two separate offences at 
all and there is nothing in the prosecution 
evidence to show that the variuus articles 
above mentioned came into appellant’s pos¬ 
session on different occasions. Hence the 
above cases are distinguisliable. 

The next objection is that the wording of 
the charge is bad. The charge is “tliat you 
on or about 18th April 1909, at Lahore, 
were found in possession of 2 boxes and some 
clothes, etc., which property you knew or had 
reason to believe to be stolen.” It is urged 
that there is no such offence a.s “being in 
possession,” the offence defined in the Code 
being one of dishonest receipt or dishonest 
retention. This is correct, but 1 cannot agree 
witli the further plea that the appellant was 
prejudiced and did not know what charge he 
had to meet. He was represented by two 
coun.sel at his trial, one being the counsel 
w-lio represents him in this Court, and no 
objection whatever was then raised as to the 
wording of the charge. 

* * * 

^ * * 






4fi/^ -f- 


(s. c. 39 P. L. R. 1910.) 

PUNJAB CHIEF COURTS 
First Civil Appeal No. 1;U2 oe 1907. 
January 31. 1910. 

Present:—Sir Arthur Reid, Kt., Chief Judge. 

and Mr. Justice Johnstone 
BALA BAKHSH AND ANOTHER — I) IC E i: \ D A N T S 

—Appellants 

versus 

LOHRI AND OTHERS—PlAIXTIFF.S — 

Respondents. 

Estoppel - M„rtya</e—7\-i»r and suhsepienf morfynyo 
— SdleoJ part of mortynyed property to morly/i,/.‘e- 
Ri'driiipfioii of previous mortyoye—p,i:r morlyiyec n.y 
seffiiiy lip his piireli'isr as d'feiirr—Jilyhl nf snbse (netti 
viorfyayee to jiossr.-tsioii. 

till'sub-moi-tyageos jniiulinso the slrno.-^ <1 
.some of tlie heirs of the murtgjigor in tlie properi \ 
mortgiiged and all the heirs sue for redemption oI'lIic 
mortgage and ponding the suit for redemption, thojn o. 
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pn ty ismortgnpcd with th’rdpnrticsnnd nut of the con¬ 
sideration for this latter mort^go the snb-mortgagecs 
nropnidupand redemption of the previous mortgage is 
allowed, tlio suh-mortgagecs are estopped from setting 
lip their purchase from some of the heirs of the mort¬ 
gagor against claim for |K)ssession made by the 
subsc(juent morlgagees. Tlieir acceptance of the 
whole mortgage money constitutes an admission tliat 
the redeemed laud had not been sold to them. 

Furtlier appeal from the decree of the 
Divi.sional Judge, Delhi Division, dated the 
17th October 1907, reversing the order of 
the District Judge, Gurgaoii, dated tlie Ibth 
July 1907, dismissing plaintiffs’ claim. 

Mr. Slifuli LaJ, for the Appellant. 

Mr. Muhammad Shojl, for Re.spondent.s 
No.s. 1 and 2. 

Judg:ment. —Bhura or Bhor defen¬ 
dant No. 10 and now respondent wa.s not 
served with notice of this date. He had 
been in jail and wa.s released on acquittal. 
As he was not repre.sented and did not appear 
in the lower appellate Court, we decided to 
proceed with the hearing. The following 
are the admitted fact.s. Mu.iammaf IJhngo 
owned a khafa of St btfjhan 8 in Patti 

12j him-na. Bhe mortgaged this to Holasi and 
Man .Singh for Us. 107. 

In 1890, after the ileath of Mns im mat 
niiago who wa.i succeeded by the defendants 
Nos. 1 to lO, this khata was included by the 
Uevemie authorities in the Shamitat Khata 
of the 12l hisivas Patti. 

In 1892 Holasi and ^lan Singh sub-inort- 
gaged to the appellants for Rs. 600. In 
1893-5 tlie appellants purchased from five of 
the defendants Nos. 1—10 including Bhura, 
t heir “ proprietary land ” with shares in the 
t^hamilat. 

In Oclolier 1905, the defendants Nos. 1—10 
sued for I'edemption of the mortgage to 
Holasi and Man Singh and the appellants 
who were in possession pleaded the mortgage 
for Rs. eOO to them. 

During the pendency of the .suit, the then 
idaintifis mortgagc'd Mumvivuit Bhago’s ^r/iu/n 
to the respondents Bohri and Bhola for 
Ks. 1.000. 

in March 1906, tlie then plaintiffs obtained 
a decree for redemption on payment of Rs. 600 
and this sum (*nt of the mortgage con.sider- 
ation Rs. 1.000 was deposited in Conit and 
was taken out by tbe appellants. 

Ijoliri ami Bhola then filed the present suit 
foi- possession as mortgagees for Us. 1,000. 

'IMie hc-irs of Mn.'Hiinmitt Bhago confessed 
.judgment but the appellants pleaded that they 


became proprietors in tbe Pa//r by purchase, 
that they were nece.ssary parties to any 
mortgage of the land by specific numbers by 
the other proprietors; and that the plaintiffs 
were not entitled to possession of specific 
numbers but could obtain possession of a 
share only and could subsequently sue for 
partition. 

On the facts stated the appellants were, in 
our opinion, barred from setting up this 
defence. 

If the sale to them by the five heirs of 
Mnsnmmat Bhago included their .shares of 
her land, the mortgage of those shares merged 
in the sale and the mortgage was split, tbe 
appellants being entitled on redemption to a 
share only of the mortgace money propor¬ 
tionate to the shares not sold to them. 

Their acceptance of the w’hole mortgage 
money constituted an admission that Mfwntn- 
mat Bhago’s land had not been sold to them 
and they cannot now set up title as purchaser 
to any part of that land which was, moreover, 
in our opinion, not the Shamitat of the land 
held hj' the heir.s of Mnsammat Bhago in their 
own right apart from inheritance to her. 

For these reasons the defence set up hy 
the appellants fails, and the plaintiff re.spond- 
ents are entitled to possession of the land 
in suit. In our view of the facts and the 
law, it is unnecessary to consider the author- 
iiies cited on either side. 

The appeal fails and is dismissed with 
co.sts. 

Aprf‘'il dismissed. 


(s. c. 40 P. L. R. 1910.) 

PUNJAB CHIRB" COURT. 

First Ctvii. Appeai. No. 878 op 1909. 
February 9, 1910. 

Prfiseuf: —Mr. Justice Johnstone. 

PAL A —Plai.ntipf—Appellant 

versus 

BKANT SINGH— Defendant— Respondent. 

Plra<itu(iit—littrden of proof—Plftiniiff inttHt succeed 
orftiH on h{.<ou-n nlli’ijatiojis. 

Tlie plaintiff, vemlor, sued fora part of the con* 
siiloniiion of the .sale, alleging that the dcfcudnnt had 
orally agreed to pay the amount in cash which ivas 
lictitiously entered ir. the aalc-deed, as duo to certain 
creilitors of his and to ho paiil hy the vondee, to prove 
“necessity”. In his oral stiitemnit the plaintiff said 
that the aiiimmt was entered lictitiously to defeat pre- 
einptnr.s. ‘I’lio claim was allowed by the original Court 
but Was rejected on appeal; 
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Held, that the claim was rightly rejected, for the 
plaintiff must succeed or fail on his own allegations. ^ 

Farther appeal from the order of the Divi¬ 
sional Judge, Jullundur Division, dated the 
9th day of June 1909, reversing that of the 
District Judge, Jullundur, dated the 19th 
November 1908, decreeing plaintiff s claim. 

Ilai Sahib Pandit Sheo Naraw, for the 
Appellant. 

Kai Bahadur Bakhshi Sohan Lul, for the 
Hespondent. 

Judgment.— This appeal was ad¬ 
mitted in connection vpith the question of 
onus. 

The deed in suit is one of sale of Rs. il,000 
out of this sum Rs. 1,000 is made up of five 
items, of which the first four Rs. 900 in all 
are said to be sums due to third persons by 
the vendor plaintiff and now to be paid off 
by vendee defendant. Plaintiff sued for 
this Rs. 100, and for another sum of 
Rs. 12-8 which we need not trouble about. 
In his plaint I observe that he stated that these 
four items were fictitious and were entered to 
prove necessity ” and the idea was that 
the amount Rs. 900 was to be paid to plain¬ 
tiff in cash. Defendant vendee pleaded that 
the items were genuine and that he had paid 
them otf. On this view of the case it would 
certainly be for defendant to prove these pay¬ 
ments for they were to be made after the 
execution and registration of the deed, and 
their entry in the deed and plaintiff’s ad¬ 
mission at registration do i»ot imply any ad¬ 
mission that they were actually paid. 

It appears to me, then, that the lower 
appellate Court was wrong as to onus but 
nevertheless plaintiff cannot succeed as to 
these items. A plaintiff’s case must succeed or 
fail on his own allegations and I find that 
in his oral statement below he said that these 
four items were entered fictino-:sly to (hfent 
pre’empfors. This is quite different from the 
statement in the plaint, and really means that 
this Rs. 900 never passed and never was 
meant to pass. In these circumstances, how 
could plaintiff claim the amount? 

But defendant’s counsel admits that plain¬ 
tiff must have the fiftli item R.s. 100. 

I allow the appeal and give plaintiff a 
decree for Rs. 100; hut as lie has lo.st his 
case in effect I direct that he d) pay defen¬ 
dant’s costs, 



(s. c. 10 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

First Civil Apphal No. 40 or 1909. 
February 2, 1910. 

Prespnf: —^Ir. Justice Johnstone. 

INAYAT Alii SHAH—Plainth’k— 

Appellant 

fers7ts 

WILAYAT SHAH and otkeijs— 

Defendants—Respondents. 

Sncccf.<lo)t—Atfi'ceiiic)if ilitif Ion<l ii'ould (/o fo ft t^lunid 
on the (h'nfh of i}pr.<oni< irJto vrro /inrtii's to the agree- 
went—(lift ill fai'oui of slirinehif one (f the parties 
Suit to question the gift hg another partij. 

When the parties to tlio present suit and others had 
agreed in a previous case that on the death of tho 
persons who were parties to tlie agreement tho land 
in dispute would go to a shrine: 

Hfid, rhat a gift of her share hy one of the parties, 
a female, in favour of one of the managers of tho 
shrine, was not liable to bo (piestioncd by a }ierson, 
who was also a party to the agreement and claimed a 
right to tho land as an heir of the donor. 

Further appeal from the order of the Divi¬ 
sional Judge, Lahore, dated the lOMt 
December 1908, reversing that of the Sub- 
Judge, 1st Class, Lahoi’e, dated the 20fh July 
1908, decreeing plaintiff’s claim. 

Jlr. ShntJi Lnl, and Cliaiulliri y<ihi Bukhsh, 
for the Appellant. 

^laulvi Fazal-itd’fltn, for tho Respondents. 


Judgment.—The facts appear fairly 
well in the judgments of tlie Courts below 
and need not be repeated at length hei'e. 
Tliepattie.s are persons interested in the 
shrine of Mian Mir. On 19th May 

1904, an agreement wa.s enlered into, hotli 
plaintiff and defendant No. 1, Walayat Shah, 
being parties, and, in my opinion, on the basis 
of this agreement, which fully hind.s defendant 


No. 1 the suit must succeed. The learned 
Divisional Judge seems tome to have wholly 
misunderstood, or at least to have strangely 
mis-nppliecl, this document. In brief tlie 
intention of (he agreement was to benefit tho 
shrine. The eleven per.sons concerned agreed 
that, if any of them, men or women, should 
die without issue {luwihl), the properly lioM 
by the deceased should go to tho shrine. 
This implied a reminciation of collateral 
succession. It follows that under llie agree¬ 
ment, when ^ftisunnifif Uiiuhin Bihi, donor in 
tlio present case, should die, Inr pi"p(rty 
would go to iho shrine, lu'r hr-hand's hen 
Wilayat Shah, defendani Xm. L ^'aiviiig his 
claim to it; and i'nmi ibis it I'oHows (hat 
w h.en tlie holy accf Ici a 1 1 d Ihe Muces^ii n ( I 


Appeal acc(ple<{. 
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tlie slirine by giving the property to it in her 
life time, Wilayat Shah has no hens stanii to 
object, as the property would never come to 
him any how. The Divisional Judge takes it 
that by executing the agreement Wilayat Shah 
meant that/jc would inherit in the ordinary 
way from a childless collateral and then, if he 
himself died without issue, the ptopeity would 
go to the shrine; but I cannot take this view. 
1 tliink he and the others meant that in such 
a case ns j/wsamwe/ Uindan Bihi’s the pro- 
pertj’ on her death would go to the shrine. 

M. Fazal-ud-din raises the question whether 
Wilayat Shah was not a minor at time of 
execution of agreement: tliis is based on a 
ratlier confused endorsement l)y the Sub- 
Registrar. On the face of the document 
Wilayat Shah is said to bo 21, and if tlie Sub- 
Registrar had discovered him to be under 18, 
he would not merely liave written in an 
obscure way liis description as na-hnligh. 
Further, the point is new and cannot be 
enquired into at this stage. 

Then. Mr. Fazal-ud-din urgue.s tlmt hi~waUl 
in the agreement does not mean only without 
descendants Imt witlmnt hci}f,. I overrule 
this. 

Lastly, he contends tliat tlie agreement lay.s 
it down that property is to go to the 

shrine where as 3/Umdan Ribi has 

gifted h.er land to plaintilf, a very small co¬ 
sharer in the management of the shirim and 
not to the slirine or the body of managers 
of it. Lo doubt tliis a point, and perhaps 
tlie body of managers have an action against 
plaintilf for joint possession with him, 
but tliis point was never raised in tlie Court 
below, and I much doubt if it can he raised 
in defence of tliis claim. 

For these i*c-asons 1 accept the appeal and 
give plaiiuiif tlie decree, he lias asked for, 
with costs throughout. Theother points dis- 
I'ussed by the Courts below do not arise in 
tlie case. 

Appeal accepted. 


(s. c. 47 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

Civil Revision No. 2283 of 1909. 
March 21, 1910. 

Fresenh —Mr. Justice Hattigan. 

DIAL SINGH —Defendant—Petitioner 

versus 

ALL.AH DITTA and otheri—Plaintiff and 
Defendants—Respondents. 

Civil Procedure Code (/Irl V of 1909), ft. 11—Res 
jiulie.ita— I'iiialhj decided —Ex parte decree—Decree 
executed—’Frniul-^ifinors i ight to relief on theground 
offriiirt Inj frerh .'tnit not allowed—Limitation Art {JK a) 
lOOSI, ,S7t. /. art. 9.">— Limitation—Suit to set aside 
de-'ree on the tjrannd of fraud, 

la 1900, an e.r p trtc docroo for jiossession of land 
wa.s passed against the defendants, who were minors 
and were ropresomed by their cousins ns guardians ad 
lit ’in. The decree was executed nnd mutation of names 
was effected iu 190;^. In 1904 a decree for produce 
was passed against the ilefoiidants. 

In tlie pre.sent suit, filed iti 1907, the defendants sued 
to reeorer possession of the land and alleged that the 
er p irfj decree was n nullity and they were not bound 
by it and the subsequent proceedings, for the 
guardians had colluded with the opposite side; 

IL’ld. that the suit was uot inaiiitaiuahlc until and 
unless the c.r parte ilecree against them was .set aside. 
The rigid as lo the possession of the land was res 
Jnd>''it't .so long ns that decree subsisted. Priina 
/«'/•• a suit to set aside the ex pirte decree would bo 
b.irre l under article 95 of the Indian Limitation .4ct, 
Chnni Lit V. ,lmir Whi, l\ L. R. 1903 p 431, 
referred to. 

Petition, under section 70 («) (6) of Act 
XVI11 of 18S4 as amended by Act XXV of 
1899, forrovi.sion of the orderof the Divisional 
Judge, Rasvalpindi Division, dated the 3rd 
May 1909, affirming the decree of the Munsif, 
Isb Class, Rawalpindi, dated the 14th 
December, 1908, decreeing plaintiffs’claim. 

Bhagat Govind Das, for the Petitioner. 

Mr. Bishen Singh, for the Respondents. 
Judgment.— In my opinion the Courts 
are clearly wrong in holding (1) that the 
present suit is within time and (2) that it is 
not baried a.s res j7idicnta. The defendant 
Dayal Singh, in ISOO, obtained an e.r parte 
decree for posses.sion of the property. In 
this case the pre.sent plaintiffs were defen¬ 
dants and being minors were represented by 
their cousins, Mangu and Badli as guardians 
nd litem. la execution of decree Dayal Singh 
obtained possession of the property and muta- 
fion was sanctioned in his favour by the 
Collector (on appeal) on the 17th February 
1902 and duly effected on tlie 14th March 
1902. Present plaintiff.s appealed to the 
( luninissioner blit t heir appeal was rejected. 

Ill tliese inutalion proceedings plaintiffs 
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admitted that they had knowledge of the ex 
parte decree. In 1904 the defendant obtain¬ 
ed a decree for produce against plaintiffs in 
the Revenue Court, and this decree has not 
been set aside. Plaintiffs* present suit for 
possession cannot, I think, be maintainable 
unless and until the ex parte decree which 
defendant obtained in 1900 against them 
is set aside, that decree may have been 
obtained by fraud and the then guardians of 
the plaintiffs (Mangu and Radii) may have 
colluded with defendant, but the decree is 
not, on that account, a mere nullity, though 
it might have been (and possibly may still 
be) open to attack by the plaintiffs and be 
shown by them to be voidable on the ground 
of fraud, [Ghulam Itassul y. Ajah Gul (1)] ; on 
the other hand, it is clear that plaintiffs 
knew of its existence in 1902, and the present 
suit was not brought till 1907, Prima fade, 
therefore, a suit to set aside the ex parte decree 
of 1900 would be barred under article 95 of 
the Indian Limitation Acts (XV of 1877 and 
IX of 1908). But in addition to this 
fact* it is to be remembered that the 
ex parte decree of 1900 was executed, and 
this, too, to the knowledge of the plaintiffs, 
and consequently any question as to defen¬ 
dant’s right to the possession of the land 
must be regarded res judicata so long as 
that decree subsists \_Chitni JjqI y. Amir Bibi 
(2).] I hold, therefore, that it is not open to 
plaintiffs to ignore the proceedings of 1900 
and of 1904, and that whatever right they 
may have to set aside these proceedings, they 
cannot sue for possession of the land so long 
as the c.r ;)ar/e decree against them subsists. 
I. therefore, accept this application and revers¬ 
ing the decrees of tlie lower Courts, I dismiss 
plaintiffs’ suit with*costs throughout. 

Petitim accepted. 

(1) 57 P. K. 1891. 

(2) P. L. R. 1900, p.431. 

(s. c. 54 P. L. K. 1910.) 

PUNJAB CHIEF COURT. 

First Civil Appbal No. 486 of 190® 

aiaich 9, 1910. 

Presenh-^\v Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Rattigan. 

Sayad RUKN ABDULLA SHAH— 
Plaintiff—Appellant 

vern^is 

DAIALA MAL and others—Defendants_ 

Respondents. 

Pre-eynpiion—Purchose’Hioneij— Inlere.<t on monetf 


prepaidhy vendee to vendor—Registration Act {IIIof 
1877), s. 17, clause {e)—Receipt for money paid prior 
to sale—Pre emption Act (Punjab No. J/o/1905), s. 22. 

AH that apro-emptor has to pay to the vendee is the 
sum actually representing the purchase money and 
interest chargeable on amounts prepaid by the vendee 
to the vendor before the date of sale cannot bo levied 
from him. The mere fact that the pre-emptor is not 
legally bound to pay tlie interest, wliicli is shown as 
part of the consideration for tlie sale, does not mean 
that the parties to tlie sale did not fi.x the price in 
good faith within the meaning of section 22 of tho 
Punjab Pre-emption Act. 

A receipt for money paid previous to a sale by the 
vendees to the vendor is not eompnlsorilv regi.strable 
umler danse (c) of section 17 of tlie l{egistra”tion Act 
if the sale was not completed when the money was 
paid. 

Snrdar Partah Singh V. Lola Kami Clinnd, 184 P R 
1889 (F. 11.) at p. 05.8, followed. 

First appeal from the order of the District 

Judge, Multan, dated the 19th March 1908, 

decreeing the claim in part. * 

The Hon’ble Mr. Miihammad SJtoJi, lor the 
Appellant. 


-- JUl i/IJt? lie* 

spondents. 

JIld^lTIGnt^B—On the ISth September 
1900, Rai Sahib Ditta Mai, late Officiating 
Civil Surgeon of Gnrdaspur and a well- 
known and respected member of Amritsar 
Society, purporting to act on behalf of him¬ 
self and his .son, Kundan Lai, who was at 
the time in England, executed a deed of sale 
of certain lands, situate in Mauza Kukar Hatta 
ir. the Multan District, in favour of Dayala 

Mai, Mangha Mai, Tika Maland Dewa Mai 

(residents of Mtuua Sarafrazpur in the said 
District) for an alleged consideration of 
Rs. 31,/62. 1 In’s deed of sale was duly regis¬ 

tered in the office of the Rpgistrar* Multan, on 

1 tlie 20th August 

A, an Cl appellant, Sayad Rukn 

Abdulla Shah, in.stituted a .suit for pre-emp¬ 
tion of the land.s above mentioned, but it ap¬ 
pears that one Bahawal (defendant No. 7 
in the present ca.se) liad sornewiiat earlier 
in-stituted alike suit and botli suif.s were 

heard and decided together by tlie District 
Judge. 


Various pleas were raised hy the parties 
concerned in the two suits. There was, for 
instance, a plea hy the diffendants-vendees 
that Ihe suits were liatred hy limitation, 
inasmucli a.s the sale to liiem had really 
taken place on the 21st. Apiil 1906. This 
plea was ahandened at an early stage, as iho 
vendees were obviously nnahle to ju-ove that 
the sale to them was complete on (he date 
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lost mentioned, inasmuch as Kundan Dal was 
one of Ihe owners of the property and the 
power of attorney authorising his father to 
sell his share in the property was not receiv¬ 
ed by the latter till about the end of August 
1906. There was also, at first, a contest be¬ 
tween the rival pre-emptors sp, the 

present appellant contending that llahanal 
was not entitled to claim any right of pre¬ 
emption as against him. The District 
Judge has found that the two claimants for 
pre-emption were both entitled to pre-empt 
the property, hut that Dahawal could not 
claim more than l%112th part of it. In his 
grounds of appeal to this Court, tbo appel¬ 
lant, Ruhn Abdulla Sbab, takes objection to 
this finding, but in arguing bis client’s 
case before us, Mr. ^luhammad Shafi did 
not attempt to support either the 1st or 
the 2nd of Ills grounds of appeal. AVe inaj' 
take it, tlierefore, that these ohjections have 
been abandoned. 

Upon llie case as a whole, the District 
Judge found that the amount actually paid 
was Rs. 31.504-14-0, and in arriving at this 
comdusion he relied upon tlie evidence of 
Sardor Jiwaii Singh, an Honorary Alagis- 
trate cfthe Ut class. Tlie learned Judge 
also found that (lie market-value of the pro¬ 
perty was approximately the same as the sum 
above mentioned ami lie accordingly granted 
the two plaintilTs a decree for pre-emption 
upon that basis. Rahawal being granted a 
decree tor po.sscssion of 1^31'2tli part of 
the property on payment of the proportion¬ 
ate shave of the sale-money, Rs. 31.564-14-0, 
within 6 months, and Rukn Abdulla Shah a 
decree for possessitm of tlie remainder of the 
property in suit on payment of the remain¬ 
ing ninomit of tlie purcliasc-money within the 
said period (»f 6 months. It. is admitted (hat 
Rukn Abdulla Sliah, the present appellan:. 


duly paid into Couit t'nc amount of tlie dec¬ 
ree wltlii.i tlie period specilicil. Rukn 
Abdulla Shall ha.s, however, preferred this 
appeal from thedccieeof the District Judge, 
and on his heiialf his learned counsel Ims 
strenuously urged that no such sum as 
Rs. 31,504-14-0 was actually ps‘>d to the 


vendor hy the vendees and that tlio market- 
value of the propelty does not. at the outside, 
exceed Rs. 2(\00O or Rs. 21.000. 

This is the sole (incstion that has been 
ajgncd l efoie us, and we have, therefore, only 
to (•or..Mdii whether the District Judge was 


justified in accepting that amount as (1) the 
sum paid hy the vendees, or (2) the market- 
value of the property. In the sale-deed the 
consideration is stated to have been Rs. 31,762, 
but in this sum is includedasnmof Rs.476-8-0, 
due fur interest upon the sum of Rs. 10,650 
paid to the vendor on the 1st May 1906. 
Obviously the pre-emptor cannot be saddl¬ 
ed with the payment of this amount, and 
if the vendees thought fit to advance a sum 
of money to the vendor before the date of 
.«ale to them, it would be inequitable to hold 
the pre-emptor liable to pay interest on that 
money. All that he has to pay is the sum 
actually representing the purcha.se-money 
and interest chargeable on amounts prepaid 
by the vendees to the vendor before the 
date of sale cannot be levied from him. At 
the same time, we have no doubt that both 
the vendor and the vendees acted in good faith 
in including this amount of Rs. 476 in the 
consideration-money. The mere fact, there¬ 
fore, that the pre emptor is not legally 
hound to pay this amount of Rs. 476-8-0, 
does not mean that the parties to the sale 
did not fix the price in good faith, within the 
meaning of section 22 of tlie Punjab Pre¬ 
emption Act, 1905. 

The District Judge, in holding that the 
.sum of Rs 31,504-14-0 was actually paid 
by the veiulee.s to the vendor, ha.s relied 
mainly upon the evidence of Sardar Jiwan 
Singh, who was a witness to tlie two receipts 
D-2 and D-3, dated respectively, the 1st May 
and the 17th Septemlier 1906. We .see no 
rea.son whatever for discrediting the evidence 
of tins witness, who i.s a gentleman of high 
position and whose impartiality appears to 
be beyond attack. Mr. Shafi, seeing the 
hopcle.ssness of assailing this witne.ss’ evi- 
- dence, argued very ingeniously that liis evi¬ 
dence, could not he admitted in evidence, be¬ 
cause his replies were given iu respect of 
tlie two receipt.^ which were put before him 
and which were themselves inadmissible in 
evidence under clause 0) of section 17 of 
the Indian Registration Act of 1908. We are 
not hy any means prepareil to concede that 
these receipts (D-l-and-D-2) are inadmissible 
in evidence per se. It may be lliat they would 
be inadmissible if the .sale had been actually 
completed in April 1906, for in tliat event it 
might very well lie argued that they were in- 
slruineiits which acknowledged the receipt or 
payment of con.sideraiion on account of the 
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creation, etc., of a right, title or interest in 
immovable property of the value of Rs, 100 
or upwards, (clause (c) of section 17 of the 
Registration Act). But even so, while the 
-documents themselves would, under section 
50 of the Act, be inadmissible as evidence of 
any transaction affecting that property, we 
are not prepared to say that the evidence of 
Sardar Jiwan Singh, to whom the said docu¬ 
ments were handed for the purpose of re¬ 
freshing his memory, would be equally in¬ 
admissible. He distinctly and in emphatic 
terms states that the said sums, of money 
were actually paid by the vendee, and we 
cannot agree that his evidence on this point 
is inadmissible because the receipts them¬ 
selves could not be put in evidence. The 
questions put to him might possibly have been 
objected to on the ground that they were 
“leading questions,” but no such objection was 
taken, and in point of fact the witness 
was not asked to answer any cross- 
interrogatories. ^Ir. Shafi suggested that an 
important witness of this kind should not 
have been examined by way of interroga¬ 
tories, but we find that no objection what¬ 
ever was taken to this procedure in the Court 
of first instance, and it is loo late to take ex¬ 
ception to it now. 

We are not, however, prepared to admit 
that the receipts in question are inadmissible 
in evidence. No doubt, the vendees in their 
pleas contended that the sale to them was 
complete in April 1900, but this plea, which 
was put forward to substantiate their further 
plea that plaintiff’s suit was barred by limit¬ 
ation, was obviously incorrect. Negotiations 
for the sale unquestionably took place in 
April, but the property was entered in the 
revenue papers as jointly owned by Rai Sahib 
Ditta Mai, and his son, Kundan Lai. The 
latter was in England at the time and it was 
impossible for the former to give a good title 
himself to the vendees. It was found neces¬ 
sary, therefore, to procure a power-of-at. 
torney from Kundan Lai, and, as we have 
above remarked, this document, which was 
verified before the Lord Mayor of London on 
the 2nd August 1906, could not have arrived 
in India much before the end of that month. 
The sale, therefore, could not have taken place 
in April, and it was for this reason, no doubt, 
that the vendees abandoned their plea of 
limitation. But if thesaledid not actually take 
place till the 18th September 1903, when the 


deed of sale was executed, it follows that the 
two receipts w'hich were given prior to that 
date, did not require registration, [see Sardar 
Partah Singh y. Lola Kami Chand (1)]. In¬ 
deed, Mr. Shafi admitted that in that case no 
registration would he necessary. 

We hold, then, that the two receipts are 
admissible in evidence. But quite indepen¬ 
dently of them we have the evidence of Sardar 
Jiwan Singh, and the admission of Rai Sahib 
Ditta Mai, a witness of position, whose evi¬ 
dence we see DO reason whatever to discredit, 
to the effect that no le-ss sum than 
Rs. 31,504-14-0 was actually paid by the 
vendees. Both these gentlemen are witnesses 
whose evidence should not he lightly set aside, 
and Mr. Shafi was unable to give us any 
reason for refusing to believe their sworn 
testimony. It is quite true that Sardar 
Jiwan Si)igh states in his answer to question 
4 of the interrogatories put to him (page 81 
of the paper book), that the money shown in 
the receipt (D-3) as paid to the vendor was 
paid before him; part of this money {viz,, the 
sum of Rs. 476-8 0, is shown on this very 
receipt to represent interest on the sum of 
Hs. 20,000. Clearly, therefore. Ibis sum of 
Rs. 476-8-0 could not actually have been paid 
to the vendor in the witness’ pre.sence. But 
the explanation is simple. The bulk of the 
money referred to in this document was paid 
in the presence of the witness and the vendor, 
in the receipt admitted that he owed the 
vendees the sum of Rs. 476-8-0 by rear/ of 
luterest. The witne.ss was, therefore, not 
incorrect in saying that the vendor had been 
paid the full sum of Rs. 20,6.31, though lie 
might have explained that the sum of 
Rs. 20,631 miuns Rs. 476 S-0 had been 
actually paid to the vendor and that the 
vendor acknowledged receipt of tlie balance. 
In the receipt it is not stated that the Rs.476 
were paid to the vendor, and all tliat is 
entered is that this sum was due to the ven¬ 
dees as interest. We have no doubt that, 
with thereceipt before him as it was, lie would 
]»ave given this explanation had he been 
called upon to explain the discrepancy. But 
no siieli attempt was made to cross qnc.stion 
him and the very fact that lie had the receipt 
actually before him wfien ho was giving Ids 
answer sljows that lie was undcu- (lie impres¬ 
sion tliat tlie vemlor musr he taken to have 


(1) IS-t P. H. ISSO at p. 0r,:K 
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received all that he acknowledged to have 
been paid to him. 

We see no good reason, therefore, for 
differing from the finding of the District 
Judge tliat the sum of Rs. 504-14, was 
actually paid to tlie vendor, thougli we agree 
with Mr. Shaft that from tliis sum Rs. 47(5-8-0 
should be deducted as being an amount which 
the pre-emptoris not legally bound to pay. 

In arriving at the above conclusion, we are 
fortified, in our view, by finding (as we do) 
that the market-value of the property must 
be very near the price at whicli it was sold. 
We see no reason to disbelieve the evidence 
of Lala Daulat Ram, the canal Zilladar, to the 
eiTect that the vendor informed liim on several 
occasions lliat he would not sell the land “for 
any price less than R.s. 55 or Rs. 5G perhigha\ 
(page 69, Hue IS). The land revenue asses.sed 
upon the property for the last 15 years shows 
an average (after deducting malihana and 
sawai) of Rs. 343 per annum. In ouropinion, 
it would not he assessing the value of the 
land too high if wo took it to bo at least SO or 

times the value of that amount. 

Mr. Shati laid great stress on tlie fact that 
the highest price previously given in the 
village for similar land was at the rate of 
Rs. 4l pen htgho. Hut this sale took place 
early in 1904-, and it is in ovi«lence that the 
value of land in this village has very con¬ 
siderably increased since then. Even plain- 
till's own witness, .\llah Var, the former 
lessee of the land, wIjo is said to have lost 
pecuniarily in the luatter of his tenancy, has 
admitted that “tlie land is now in good con¬ 
dition atnl has been yiclditjg good produce for 
3 or 4 years in consecpience of the water- 
supply being huge”. In our opinion, the 
(’onunissioner (a local otlicer of e.xperience) 
and the District Judge liuvegivcngood reason.s 
for liolding tliHt the market value of the land 
appro.ximates very nearly to t he price alleged 
to have been paid f«)r it by the vemlees, and 
this being the case, we are further satisfied 
that the witne.ss, Sardar Jiwan Singh, is 
stating I he trutli when he says that 
Rs. 3 1,504 14*(J, was “paid” to the vemlor, 
though he is tcchr.ically wr<)ng in staling 
that that atnnunt was actually paid in his 
presence. 'I'lie riiaj«u' part «)fit. no douhl. 
was so ])aid and as to the small balance of 
Rs. 47(i-S.() the vendor admitted the receipt. 
Hut wliile we do not, by reason of ihi.s very 
small di.serepancy, discredit the evidence of 
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this witness, we agree with Mr. Shafi that hi.s 
client is not legally bound to pay any part of 
this small sum. We, therefore, so far accept 
the appeal as to direct that (he appellant is 
not liable to pay his share of this amount. 
Bahawal, the other pre-emptor, has pre- 
.sumably paid ];312th part of the amount 
roughly speaking, about one rupee; and, there¬ 
fore, from Hie sum of Rs. 31,504-14-0 must be 
deducted Rs. 475. Plaintiff, therefore, has 
only to pay to the vendees Rs. 31,504-14-0 
mhiini the sum paid hy Hahawal and minm the 
sum of Rs. 475-8-0. PlaintilT-appellant has 
practically lost his case in this Court, and we, 
therefore, direct that he pay the costs of this 
appeal to the vendee.s. 

Appeal accepted. 


{s. c. 70 P. L. H. 1910.) 

PUNJAB CHIEF COURT. 

First Civir, Appkal No. 821 op 1908. 
February 11, 1910. 

rregcnl-.—^ i,. Artimr Reid, Kt., Chief Judge 
^ and Mr. Justice Cbevis. 

AMORAlv SH.AH and othkrs—Drpkxdant.s 

—Appellants 

versus 

JI.\UIjA BAKHSH —Plaintiff— 

—Respondent. 

A.-f (.vr0^1877), X. 28, SW<. II, iuK l U- 

—.Nm// inj vciiilreoy (iurt!oii‘pmvhasei' 

fot* f) 

Onlinanl v a purolmsor, who has not ncquii-LMl posses- 
si'in, has 12 years from tin* date of tin* purchase witlihi 
which he c.iti sac for po.sse.ssion, Imt after that time 
any suit Lroiighi hy him would be time barroil. In 
the c.ise of a vcndct' who has obtained a <Iecrco or of 
an anction-pun-hascr, if merely symbolical po.sscssion 
has i»ei‘n obtained, the «leeree-hoider or auetion-pnr- 
cliaser has 12 years from the date of oblainin"' 
.syml)olical p<)«se.Hsion within which he mav bring a 
suit for physical pfisscssioii; at the end of that time 
his rights are extinguished. 

JiKlijiAniiniliH MiikffJtU' V. Chamloy linsiick ,> C. 
G8A: Ihn i Mohnii Shtilui v. Uahur All, 21 C’. 71.5 at |K 717- 
yam Ih'r V. Iltiiiirh'iiHliti. 18 H. 27, (jniml v. Krishau 
I!an.2’ili. 275; Malaulio v. Para ah,uni, 2'i H. 258- 
Mamjli Praaatl v. Dell Din. 19 A. 199, followe<h ’ 

First appeal from the order of (he Sub- 
Judge, 1st Class, Lahore, dated the I5tli June 
1908, decreeing plaintilFs claim. 

Mr. lirevhcp, and Lain Bhagwan Dax, for the 
Appellants. 

yu- M,,I,'immml Haji und Chniidlin lYu/.i 
foi the Respondent. 

tilT, 1 M-IJaklisI,, son of Murud Baklisl,, sues 
Amoluk bl.ul. and Rughmitli Dus, sous of 
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Manak Shah, for possession of a vacant site, 
area 11 marlas, situate outside the Shahalnii 
Gate. The land in question appears beyond 
all reasonable doubt to be a part of the 12 
marlas which plaintiff’s father sold to de¬ 
fendant’s father for Rs. 128 by sale-deed, 
dated 3rd December 1360; the plaintiff does 
not admit that it is the same land, but 
fails to point out which other 12 marlas 
of land were covered by the sale-deed. 
Pir llakhsh, Jat, {not the present plaintiff) 
and 9 others, Jats^ brought a suit to con- 
test this sale, and in the judgment of lOih 
April l’:74 recorded by Diwan Baij Nath, 
Honorary Extra Assistant Commissioner, in 
this suit we fiad the previous history of the 
land. It was part of the land attached to a 
tikl'ia known as Takkia Jattanicala^ where a 
tomb, graves, well and mosque existed. In 
the Revenue Records Muhammad Bakhsh 
was shown as owner, and when he died 
mutation of names was effected in favour 
of his son, Murad Bakhsh. Murad Bakhsh 
sold a well attached to the (ikkin and Pir 
Bakhsh, Jat, brought a suit claiming owner¬ 
ship of the t tkkia. Murad Bakhsh at first 
claimed ow’nership, though he admitted the 
takhia to be waqf, but he subsequently ad¬ 
mitted Pir Bakhsh Jat's claim to the extent 
of one-half, and judgment passed accordingly. 
This was in 1866. The subsequent Revenue 
Records show Murad Bakhsh and Pir Bakhsh, 
Jat, as owner, half and half. 

Then, as already related, came the sale of 
the 12 marlas by Murad Bakhsh to 2ilanak 
Sliah in 1869. 

In 1871 Manak Shah sued Murad 
Bakhsh for possession; Murad Bakhsh admit¬ 
ted the claim and a decree was passed in^Ianak 
Shah’s favour, and he filed a dakhnlnanin, 
showing that he had obtained possession, on 
9th January 1872. 

Two days later, i.p., on l.Jtli January 
1872, Pir Bakhsh, Jat^ and others lodged 
objections, and on these failing they hronglit 
a regular suit. Diwan Baij Nath decided 
the case in their favour by judgment, dated 
10th April 1874; Manak Shah's appeal was 
dismissed by the Commissioner on 16tli April 
187o, and his further appeal was dismissed by 
this Court, on 15th November 1875. S) the 
order of the first Court that "the possession 
of Manak Shah should be removed from the 
s^ibe was upheld. It d >33 not appear that the 
Court w.vs ever meved to c.xeciitc the 


decree then obtained by Pir Bakhsh, Jat, 
and others. 

Who has since been in possession is the 
principal question for decision in the pre¬ 
sent case According to plaintiff, he and his 
father before him have all along been in pos¬ 
session, either directly or through lessees or 
mortgagees holding under them. Tn support 
of this contention two deeds are produced. 
There is the lease of 3rd August 1878, hy 
which plaintiff leases a house and 1 knnal of 
vacant site to Lai Din and Pazal Din for 
Rs. 48 per annum. And there is the mort¬ 
gage-deed of 29th December 1890, by which 
Pir Bakhsh mortgages a one .storeyed shop and 
vacant site lying in front of the said shop 
to the same Pazal Din for Rs. 650. Pazal 
Din subsequently parted with his rights as 
mortgagee to Nur Din, who sued and obtained 
a decree, and in execution obtained physical 
possession of the mortgaged property m the 
Court of the fMib-Judge on 1.5th January 1904. 
Then the present defendants lodged objections 
as regards the 11 marlas no.v in suit. Sardar 
Charat Singii by order, dated 25th July 1904, 
allowed the objections saying that though 
the property wasand should not have 
been sold. Pir Bakhsh could not undo the 
sale effected by his father. Tiie defendants 
then obtained phy.sical possession of the 
11 marlas in August 19C4. Nur Din then 
brought a declaratory suit, which failed. 
Nur Din then realised his niortgaga-money 
by sale of another part of the mortgag¬ 
ed property. Then comes the present 
suit by plaintiff, which has been decided in 

his favour by the lower Court. The defendants 
appeal. 

In order to explain liow the present claim 
relates only to 11 in irlas, whereas the sale of 
lb69 was for 12 marlas, it may here he stat¬ 
ed that lirath Ram and lial Cliaiid liad pur¬ 
chased the shops (marked A on plan, and 
vacant site (marked B). The present defen¬ 
dants sued them for the site (B.) in 1907, l)ut 
failed, their suit being dismissed by Agha 
Muhammad Ibrahim, .Alunsif, 2a(l Class, 
on 16tli December 1907. An appeal to the 
District Judge was lodged, bat siibse(iiietitly 
w’ithdrawii. The site then in dispute, 16 feet 
by 8 feet, isab>ut 1 maria in area. 

For the defendants, it is ontemled in ap¬ 
peal that they liave been in pjssession ever 
sinee 1872, and that tlie present suit is time- 
barred. It is s.lid that the decree obtained 
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byPir Bakhsb, Jat, and others was never 
executed, and so Manak Shah was never dis¬ 
possessed. It is also urged that the plain¬ 
tiff cannot sue in the face of the sale-deed 
executed by his father. 

For the plaintiff, it is contended that 
Manak Shah never got more than symbolical 
possession, and that whatever rights he may 
have had became extinguished under section 
2S, Limitation Act, at tlie end of 12 years, from 
the date of Manak Shah\s obtaining symboli¬ 
cal possession. 

The first question to decide is one of fact, 
viz.y who has been in possession from 1872 to 
1901. Tlte lease of 1878 and the mortgage- 
deed of 1:90 are both registered document.s. 
Lai Din and Fazil Din are both dead, but 
Kalu, their nephew, gives evidence as to the 
lease and mortgage-deed, the latter of which 
is witnes.sed hy him. Lai Singh, brother 
of Hari Singh, also deposes to his brother 
getting a decree against Pir Bakhsh and in 
execution having the shops (A.) put to auc¬ 
tion. Lai Singh purchased in auction and 
re sold to Tirath llam. For the appellants, it 
is urged that the lease and mortgage do not 
cover the 11 inarl'ts now in suit, but counsel 
is quite unable to point out what other land 
wu.s covered by these two documents. He 
urges that the boundaries do not agree with 
those mentioned in these documents, but we 
cannot agree with him. The 1 kaua! men¬ 
tioned in the lease, no doubt, includes the 
site now covei-ed hy the buildings marked 
(A.) in the plan ; the evidence sliovvs that 
these buildings were subsequently erected by 
the lessees. Tlie shop mentioned in the 
mortgage-deed is umloiibtedly buildings 
marked (A,), and as to the contention tliat 
the “vacant site lying in front of the said 
shop ’ refers to tlieverandah lying to the nortli 
of the said .shop [/.<*., tiie northern-most of the 
three buildings marked (X.)] we note tliat 
if this were .so. the southern boundary shown 
in tlie murtgage-fleed sho.ihl have been part 

tlic land now in suit, and i»«)t ‘A/tata of 
ijahi Kishen Mah” We have, therefore, no 
h.esitation in agreeing with the decision of 
the lower Court tliat it is the plaintiff, and 
not the defendants who have all along been 
in possession. The defendant’s docuruentaiy 
evidence on tliis point is (piite useless, as it 
all relates to a period subsequent to August 
1901-, andas to the defendants’ possession 
fiom August l9Ut ouwardj, there is no dL- 


pute whatever. It is also a point to be 
noted that it is not at all likely that Pir 
Bakhsb, Jaf, and others would have allowed 
Manak Shah to remain in possession after 
they had won their case against him up to 
this Court. But if Murad Bakhsh was still 
in actual possession they would be qiite 
content no doubt. AVe find, therefore, that 
Manak Shah never obtained more than mere 
.symbolical posse.ssiou when he filed the 
dnhhnlnnma in 18’2. 

As to the plea that plaintiff cannot chal¬ 
lenge the sale effected by his father, the reply 
is that plaintiff is not challenging that sale; 
the plea on his behalf is thatany rights which 
accrued to the vendee under that sale are 
now extinguished under section 28, Limitation 
Act. The law, as propounded by counsel 
for the plaintiff, appears to us quite correct. 
Ordinarily a purchaser who 1ms not acquired 
po.sse.ssiou has 12 year.s from the date of the 
purchase within wliich he cm sue for pos- 
.session, but after that lime any suit brought 
by him would be time-barred. In the case 
of a vendee who has obtained a decree or of 
an auction-purchaser, if merely symbolical 
possession Ims been obtained, tbe decree- 
holder or auction-purchaser has 12 years from 
the date of oblainicg symbolical possession 
within which he may bring a suit for physical 
posse.ssion ; at the end of that time his rights 
are extinguished. There is ample authority 
for this in Juygohnnilhn Mnkcrjcc v. Ham 
Chnudra Bifmck (1); llari Mohan Shahn v. 
liahnr AU (2) : ^<im Dev v. Da m Chandni 
(3) ; Gopal V. Kri slina Duo (4) ; Mahadco v. 
Varanhmni Bahavnnehand (o) and Maugli 
Dratiad V. Debt Din (6). 

Here symbolical possession was obtained 
on ytli January 1872, and the vendee’s rights 
becalm extinguished on 9th January 1884. 
A.s to tlio plea that the plaintiff has no 
title hy rea.son of the decision in the case 
brought by Pir Bakhsh, Jaf, and others 
in 1872, we note that the vendor and vendee 
were then in collusion and that the decision 
in favour of the then plaintiffs is in no way 
binding on the then defendants inter se, as 
they were not then contesting against one 

anotlicr at all, but simply joined in contest- 

(1) 5 C. AHl, 

(2) 21C. 71.1 at p. 717. 

(:}) 18 n. 37. 

(1) 25 11. 275. 

(5) 25 11. 3.jS. 

(0) ly A. lyy. 
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ing the claim of the then plaintiff. The pre¬ 
sent plaintiff held possession from 1872 to 
1894, and dealt with the property as his 
own during this period; there is not the 
least ground for holding that he was in posses¬ 
sion as a trustee or that his possession was 
in any way permissive. Such possession must, 
therefore, be counted as adverse as against the 
whole world, and the plaintiff mustbe regard¬ 
ed as the owner. 

We uphold the decree of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed. 


(s. c. 71 P. L. R. 1910.; 

PUNJAB CHIEF COURT. 

Criminal Appeal No. 524 of 1909. 

March 13, 1909, 

Present: —M. Justice Shah Din. 

JAHANA AND OTHERS—Convicts— 

Appellants 

versus 

EMPEROR—Complainant—Respondent. 

Venal Code (Act XLV of ]HGo;, .9. 3do~-Dacoif>,— 
ProoJ—IJcntilimtion of (urused—Tracker, evidence oV— 
Benefit of doubt. 

The accuaucl wcTe convicted of the offence (A 
dacoity on the statements of the couipluiiiauts a* 
to their identification and of the trackers as tc 
the identification of their tracks. The dacoits had 
issued from the road side jungle, made a siuldeii 
attack on the complainants and put dust into theii 
months. The night was a dark one and each com- 

pluniant was separately assatdto<I and overpowered 
80 that ho di<l not and couhl not see what the dacoits 
did with the other. Two trackers were originallv 
mentioned in the chalan, but only one was examined 
by the prosecution, the otlier was examined by the 
defence. Tiieir evidence was found to be extreii'clv 
suspicious: 

that though there were suspicious eireum- 
stances against the accused, they could nut be convicted 

of tlie offence charged us the evidence was not shown 
to be reliable. 

The Court observed that the tracker examined by 
the defence must be reg.irded for all practical pur¬ 
poses as a witness for the prosecution. 

Appeal from the order of the Magistrate, 
1st Class, Tjyallpur District, dated tlie 18th 
Sept3rab3rl909, onvicting the Appellants. 

Messrs. Grey and Nand Lai, for the Appel¬ 
lants. 

Mr. Broadwau, for the Crown. 

Uv a„npat Uai, for Nihal Chaml and Earn 

Mai, Respondents. 

Judgment. -The appellants have 

been convicted of the offence of dacoity under 
section 39.0, Indian Penal Code, and have been 
sentenced to undergo seven yoar,C rigorous 
impnsomueut each. 


I have heard the counsel for the appel¬ 
lants and the Assistant Legal Remem¬ 
brancer, wbo at my suggestion has appeared 
for the Crown, at some length and have 
carefully gone through the record. My 
conclusion is that the offence of dacoiiy has 
not been clearly and conclusively brought 
home to the appellants, though I certainly 
think that there are strong sii.spicions against 
them in connection with the occurrence of the 
15th June 1909, and I am, therefore, con¬ 
strained to acquit them. 

_ The facts of the case are stated in suffi¬ 
cient detail^ in the judgment of the Magis¬ 
trate, and it is only necessary here to dis¬ 
cuss briefly the evidence bearing on the 
points .sought to be established by the 
prosecution and on whicli I have been 

addressed by the learned counsel on both 
sides. 






-, are material 

to the decision of this appeal, are (1), the 

alleged identification of the appellants Nos. 2 

and 3, Bakhtawar and Kamiroo, hy Rum 

complainant, and of appellant No. 1, Jahaiia’ 

by Ahmad Din (P. W. No. 12) as three of 
the dacoits who committed the offence in 
question; and (2), the alleged identiheatiou of 
the tracks of alUhe four appellantsbyNaman, 
tracker (P. W. No. 3) from the scene of the 
occurrence all the way to tlie Salarwala Rail¬ 
way fetation. 

Other points were also touched upon in argu- 
ment, but they are of a suKsidiary character 
and will be noticed later on. I shall now 
take up the above two points i-ewi/La 

As regards the lirst point, 1 must say I 
have very considerable doubts as to the trutli 
of the evidence of Ram and Ahmad Din res- 
pecting the alleged identification of the 
dacoits. Admittedly the niglit on wliicli tlie 
occurrence took place was a dark one The 
dacoits, issuing from the road side jungle, 
made a sudden attack on the complainants and 
put dust into their months. Each complainant 
was separately assaulted and over-powered, 
so that he did not and could not see what the 
dacoits did with the oMier. According to 
Ham, they were naked and had only hm'gntu^ 
on; and lie was, as appears from the .Medical 
evidence, ratlier severely beaten hy them. 

I he attack lasted only fur a sliort time; 
the complainants were robbed of ail they liad 
and the dacoits disappeared widi the booty 
as suddenly as they had come. Khu.diali 
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(P. Vr.9) who took a rn<jq:i from the thina lo 
the Tk'iuddir. who was out investigating 
another case, says that “Rm and Nihal were 
confused and had no thirefor*, they did 
not go to the'ZViflwaiir.” He explains this 
further on by saying that they were not 
altogether insensible,*’ but “ were in grief 
on account of the loss of money.” I certainly 
think that they must have been very much 
confused, and the circumstances, as detailed 
above, under which the dacoity took place, 
were such that identification was most 
difficult, if not impossible. Nihal admits 
that he did not identify the dacoits. whereas 
Ram proposes to identify Rakhtawar and 
Kamiroo. In the fir.st report made to the 
police, both of tliem are said to have stated 
that they would be able to identify their 
assailants. Ram give.s no particular reason 
for being able to identity BaUhtinvar and 
Kamiroo, and I am at a loss to understand 
why. under the circumstances stated, hesbould 
be able to identify them any more than 
Nihal should be in a position to identify 
his assailants. The assault on both of them 
was equally sudden and equally severe and 
no reason at all has been given for be¬ 
lieving that Ram had better opportunities 
of close and accurate observation than his 
companion, Nihal. I, therefore, reject the 
evidence of Ram on the question of the 
identification of the dacoits. 

The evidence of Ahmad Din (P. W. No. 12) 
is eciually inconclusive. He says that he 
accompanied the two Hindus (Nihal and 
Ram) part of the way, when 0 or 7 men 
met them. ‘’They shut our months. One 
man struck n*e witli a stick and searched 
my person, but found nothing with me. They 
left me and I ran off. Hut they began to 
assault the Hindus and 1 heard their cries 
occasionally." In the lir.st report, it is stated 
that this man ha<l silver hauunns (wristlets) 
on, anil yet Alimad Din says that he was not 
robl>ed of anything, because the dacoits 
searclieil liis person and found nolliing 
with him. Though Ahmad Din .states that 
he ran off before the Hindus were assaulted. 
Ram, on the contrary, says that lie ‘went 
away after the thieves had left. He went to 
Muuzt Paliarang." I do not believe that 
Ahmad Din was at all assaulted by the 
dacoits, and this conelu.siou is irresistible 
from the first report. Roth Ram and .-Vlimad 
Din, no doubt, .say that lie received a stick 


blow, and ilia latter say that it was Jabaux 
who gave the blow. But I am inclined 
t> think th\t tho circu[n5taa33 of this stick 
blow w.is simply invented to strengthen 
Ahmad Din’s statement that he identified 
Jahana as one of the daooits. Some reason 
for the alleged identification was to be 
assigned, and what is more natural in this 
connection than for Ahmad Din to say 
that he identified Jahana because he as.saulted 
him. If he had received a lathi blow, he should 

have been medically examined, just ns Nihal 
and Ram were examined to see if he bore a 
mark of injury on his person, and then one 
would have been in a position to test his 
veracity.' As it is, his evidence, in view of 
the first report, is opent) d.onbt; and on the 


strength of his uncorroborated testimony I 
cinnot hold that Jahana took part in the 
dacoity in question. 

The evidence of Shadi. baker (P. W. No. 10) 

as to his having seen Nathn, appellant, 10 
or 12 other men, at his shop at Cliiniot Road 
some short time before the dveoity took 
place, is at best, but of cori'oborativo value, 
and is of no use to the prosecution in the 
absence of direct evidence against Nathu. 

We now come to the track evidence in the 
case, and I have no hesitation in saying 
that that evidence is of the weake.st po.ssible 
description. Two trackers, Naman and 
Ganda, have been examined as witnesses in 
ronnection with this part of the case, Naman 
for the prosecution and Ganda for the de¬ 
fence. I may note in passing that Ganda 
WHSoriginally mentioned in the as a 

prosecution-witne.ss, but for some reason he 
was not produced by the prosecution, and was 
examined by the accused as their witness. He 
must, therefore, he regarded for practical pur¬ 
poses as a witness for the prosecution. Naman 
(I*. W. No. 3) state.s that after the accused had 
been arrested at the Salarwala Railway Sta¬ 
tion. the Thanatlar left with them by train 
for Chiiiiot Road fhana, and directed the wit- 
ne.ss "to trace the accu.sed’s coming tracks,” 
namely, their tracks from the place where 
they were arrested at tlie Railway Station 
back to the place they had come from. The 
witne.ss goes on to say, "1 traced accused’s 
coming tracks to the spot where the dacoity 
had been committed; and there the accused's 
tracks were identified. The accused were 
brought to the spot; and their tracks were 
identified there.” In cross-cxaiuinatiou hu 
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saya, there was no other tracker with me 
when I identi6ed accused’s tracks. The 
coming tracks could not be traced from the spot.” 
Sub-Inspector Nur Ahmad (P. W. No. 8) 
is absolutely silent on the question of the 
alleged identification of tracks. He only says 
that he said to Khushali and Naman that 
they should go to the spot at once and 
trace tracks there, and that I would follow 
in the morning.” This wa? just at the time 
when Khushali brought a rnqqa from the 
thana io the Sub-Tnspector informing him 

of the dacoily, and long before Naman went 

to the Railway Station and suspecting the 
accused, had them arrested. The Sub- 
Inspector does not say that he deputed 
riaman, after the accused liad been arrested 
to trace their tracks back to the place whence 
they had come, nor does he say one single 
word as to their tracks having been so traced 
by Naman and identified at the spot in his 

presence. If the alleged identification at the 

spot was carried out in the ab.sence of the 
bub-Inspector or other Police Officer, it is of 
little value as a piece of evidence for 
the prosecution; and if the Sub-Inspector 
was present when the tracks were iden- 
tihed,^ his silence on the point is most 
suspicious and very miicli favours the 
defence. Neman’s own evidence as regards 

the identification of the tracks is of the most 

positively dis- 

W No sT "nr 

called by the police to identify tracks at the 

scene of the occurrence; that he found there 

tracks of two oilender.s, which he compared 

tracks of the other two accused had been 
destroyed by rain, and Naman, tracker was 

compared^ th“* T ^ 

a. St,'"’" “r"'*'* 

Naman is „ot f ^ ? no doubt that 
deliberately 

regards the identifip^cstatement as 

fntl>eris lambnJ^ Prosecution. Naman’s 
No. K6J. C/mt 

NibalandRam aro complainants, 

very Chak. It ’does s'li' k 

aoes btiike one us an ex¬ 


traordinary coincidence that when Khushali 
informed the Sub-Inspector at Salarwala of 
the dacoity at Chiniofc Road, the latter slioukl 
have by his side the son of the Tjiimhardnv 
of the complainant’s own Chak, and that ho 
should have deputed this man to go to the 
spot with Khushali and identify the tracks 
there. And the strangeness of this 
coincidence is enhanced when we find, as 
stated by Naman himself, that the money 
(Rs. 600) which the complainants had taken 
from Khusliali and of which they were robbed 
on the fateful night of the 15th June last, 
was the money which they had to pay to 

the father and the brother of this Naman as 

price of the wheat that had been purchased 
from them. I refuse to believe that these 

coincidence, 

and I think that there is more than appears 
on the surface in this case. The track- 
evidence is extremely suspicious, and I reject 

it as wholly unworthy of credence. 

1 here remain a few minor facts sought 
to be established by the prosecution iu 
support of the appellunfs’ alleged guilt, c. g., 
the discovery of Exhibit 0, and a little 
sugar m the possession of one of the appellant.s 
and of various sums of money on the per.sons 
ot all the .appellants, supposed to he their 
sluares of the booty, as also the circumstauce 
that when arrested two of the appellants gave 
wrong names. 'J'liese facts, even it held to 
he satisfactorily proved, fall far short 

of the lega proof of the appellants’guilts, 

detad. buffice it to say that, in my opinion. 

t.e .denhacat.onotExliihitCas a price ot 

. ‘0 Nilial’s wife is not 
established, nor is it very clearly proved 
that appellants Nos. 1 and 2 gave wrong 
names (see cross-ex.araiuation of Ram at p.ago 
iU of the record). 

For the foregoing reasons, I liolcl that it is 
not clearly and conclusively proved tliat tlie 
appeljanfs committed dacoity on tlie nigl.t of 
the loth June last, and accepting tlie appeal 

I acquit them. 

Under section, 520, Criminal Pi’oceduie 
Code, I direct that tlie sum of Rs. 408 found 

on the persons of the appellants be I’esr.ured to 
them. 

Appeal accepted. 
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(s. c. :s I*. L. li. 1910.) 

PUNJA15 CHIEF COURT. 
FiBaT Civil Appeal No. 768 of 1909. 

Jlay 12, 1910. 

Trcsoil-. —]Mr. Justice Johnstone. 
ALLAH i)IA— Plaintiff—Appellant 


verms 


SANDHA ANP OTHEhs—D efendants— 

ReSK'NDEXTS. 

Cusloin—Aliciitiiiini hi, noiilcss male jiroprictor — 
Suit hy revcificiH r — Delay in .<ui}hj’—Kcccsi<itfj — 
of proof. 

Whore a ssrlt to set asiile an alienation by a 
soilless male piojirietor is filed with great delay, a 
strict i»root' of payaieiit of eonsideratioii or of neces- 
bity is not lu l e required from the alienee. 

Further appeal from the order of tlie 
Divisional Judge. Ainhala Divi.sion, dated 
the 20tli April 1909, reversing that of the 
Miinsif. 1st Class, Ainhala, dated the 2drd 
December. 191:8, dtfreeing plaintitt’s claim. 

Lala Jitihraul [ioi\ for the Appellant. 

Lala ]hcirk.i pL/.v, for the He.spondents. 

J udgment. —This is a suit by one rc- 
vtrsionei ot iUceased Isiiiail fur possession of 
land sold by him in 189-1 (Sih Harcli). 

lie suit was not insliiutcd till August 
1908 and the other reversioners (defendants 
Kos. t> and 7), wlu se shs.ie would he ;i/4th, 
side w it h t he Ik its <il t he \ ehdec, who is dead. 
1 he sale was iui Its. 401) made iio of four 
items. Us. iMt. Hs. If^T. Us. 84 and Us. ;J0. 
The lir.st Court jiassed tlie (Ir.st two items, 
but disallowed tliere.st. while the learned 
i)ivi.vioiial Judge passed all four and di.smiss- 


ed the suit. 

l*laintill appeals. an<) | liave gone fhroiigli 
the evivience with tlie appelhinl'.s pleader 
and limi little huce in the appeal. The 
item of Us. 99 is snppurtetl by the concur- 
runt tinding.s of two Courts, and I see no 
good ground tur diniaang; there is evideiute. 
w liieli has been lielieved, both of considei'- 
tbion ami ■’mcessity.” The item of 
Us. 187 is .similarly supported, and the only 
j)uint in eonnection with it taken by Mr. 
Jhdwjnit’ Kai is that I lie mortgage-deed for 
Us. 1^7. lisliihit D u, being uni egistered. 
eannut he used in evidoiico. 'I’liis iloes not 
meet the case. 'I’he (-mlor.'iement of an 
actual payment by Hoshiar Khan of 
Us. 167, on behalf of the alienor, Ismail, aud 
llie other evidence regarding that payment 
are fully relevant and they prove the point. 

.As regai'ds the item of Us 84, the only 
point taken against it is that taken by tlie 
.Munsif, namely, that Dhuru, the actual 
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recipient, has not been called. It seems 
be was ill on 30th November, when other 
evidence on the point was taken, and was 
not called for the next hearing 11 days later; 
but even so, I cannot see why we should 
infer from this any fear that Bhuru would 
have testified against defendants. Most 
probably he was still ill. 

The Us. 30 item is so small as to need 
no comment. 

Any deficiencies in defendants' evidence 
nre fully accounted for by the immense 
delay in suing. 

Appeal dismissed with costs. 

Appeal dismissei'. 


(s. e. 79 V. L. P. 1910.) 

PUNJAB CHIEF COURT. 

Fntsr Civil Api-eal No. 373 of 1909. 

March 29, 1910. 

Presvuh. —Mr. Jii.stice Shah Diti. 

VlliU—P laintiff—Appellant 

versus 

IMAM DIN AND OTHERS —Dkfend.vsts. 

— UeSPO.S'DENT.-?. 

(}n*t<iin — AUcH'ilion—^iiift—Donvj dyinj without 
ch ililrcii — Plead i iigii. 

Whore a phnutilT has f.iileil to pros'o that ho is 
a collateral nf the donor, he is nob entitled to 
claim the gifted luml on the ground that ic revert- 
eil to him oil the death of t'.io doaeo or hii des¬ 
cendants. 

Further appeal from the order of the 
Additional Divisional Judge, Sialkotc Divi¬ 
sion, dated the 2Slh January 1909, I’evers- 
ingthat of the K.vtra Assistant Commissioner 
aud Aluuslf, 1st Class, Sialkote, dated tho 
26th Oc’.oher, 1908, decreeing plaintilT’s suit. 

Chaudhri Nain JiaJMt, for tlio Appellant. 

Mr. JiihilitfPDiit, for the Respondents. 

J lldgment.—After heai ing the plead¬ 
er for the appellant, I think that the decision 
of the lower appellate Court is correct and 
must he maintained. 

The plaintitT claims in his plaint to be 
a collateral of Uoda, deceased, husband of 
Musninmat Bakht Bliari, and ns such to bo 
entitled to one-half of the land in dispute. In 
his statement he subseipiently alleges gift 
of the land by Nanian in favour of liis 
daughter, }[u.s<iminat Kaiani Bhari, and 
claims tliat it reverts to the collaterals of 
Namanon failure of the donee’s line. It is ad¬ 
mitted that the plaintiff is not a collateral of 
Uoda, and, therefore, tlie ground of claim, as 
origiuuUy put forward iu the plaiut, fails. As 
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regards the alleged gift by Namati to Musam- 
mat Karam Bhari, I agree with the lower 

appellate Court in holding it unproved. The 

entries m the Settlement papers are not 
uniformly in favour of that hypo! hesis, and 
It IS admitted that the Records of 1855 are 
silent on the point. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 


(s. c. 80 P. L. R. 1910.) 

PUNJAB CHIEP COURT. 
Crisiinal Revision No, 1268 of 1909. 

May 21, 1910. 

Present:—Mr. Justice Chevis and 
Mr. Justice Shah Din. 

KALYAN SINGH— Accosed—Petitioner 

versus 

EMPEROR— Respondent. 

Pool Code (Act XLV of 1860^ ». Wi-Crimina 

P.oceduye Code (Act VojmV,e. lUo-Pcjurv-Sooc 

twn to pmeec,lie-Micial Proceedi,„,e-P,i„j„l him 

Alienation Act (XIII of lOOOJ, e. K-Vdegatioii i. 
2^owc}\ ^ 

produced before th. 

fin >nortgage.doed 

that oJhccr referred it to tl.e Tahslldar for invosti 

gatiou and report. The Tohsildar did not make ani 

SndTi , Naib-TahsiUlar, tl.e inortKagJ 

Stated that no payments were made by the mort^raTro, 

to him. On enquiry it was found that payments hat 

been made winch were endorsed on the back of the 
original mortgage-deed and the document was with- 

tbiifl’*' The Deputy Commissioner sane 

finn if mortgagee for falsiBca- 

tion of evKlenco by fraudulently producing the 

copy and not the original of the uiortgagLleml 

^ statement before the Nuib- 

//eW, that the prosecution was illegal for (1) the 
moi-e production of the copy did not amount to falsi- 

l^’o^^eediugs before 
the Naib- luhsdd'ir woro ultra vires. 

Petition, under section 439 of tlie Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Rawalpindi Division, 
dated the 21st June 1909, reversing that of 

2nd the 

‘^‘■‘*'=>‘arging the petitioner. 
Bhagat Gubind Das, for the Petitioner. 

Respondent. 

broThfc^''^’^?'"" Code, has been 

havW b Petitioner, sanction 

missioner °"P“ty Com- 

pro^etX'lf P“i“te: (D tl>at in 

tlOU Act, petitiuuer produced a copy of a murt- 


gage-deed before the Deputy Commissioner, 
keeping back the original on which a part 
payment was endorsed, thereby pretending 

that no such payment had been made; and (2) 
thaton l2th August 1902. the petitioner falsely 
stated before the Naih-TahsUdar that no such 
payment had been made. 

The Magistrate held that there could be 
no conviction under the first count, as pro¬ 
ceedings by a Deputy Commissioner under 

section 9 _(2)_ of the Alienation of Land Act 

were not judicial proceedings, and that though 
the proceedings were legal proceedings before 
a public servant, the misleading copy was not 

intended to appear Li e£^^/ence, as the above 

Act does not empower the Deputy Com¬ 
missioner to take evidence. As to the second 
count the Magistrate held that the Naib- 
lahsilaar was acting only in his executive 
capacity and that the petitioner was not bound 
by law to make a declaration before him and 
the Magistrate discharged tlie petitioner. 

Ihe Sessions Judge thought it doubtful 
whether tlie mere production of the copy 
instead of the original deed amounted to 
fabrication of false evidence, but held that 
the stateTnent.s in the original application 
to the Deputy Commissioner as well as 
the statements to the Naih-TahsUdor on 
IJth August and 4th September 1902 
were prma/acie false, and that as the Aai6. 

rahsddar had power to investigate and as 
under section 19, Land Revenue Act, coupled 
with section 19 of the Alienation of Land Act, 

the petitioner was bound to state the truth 

before the Naib-Tahsildar, the prosecution 
was good, so the learned Sessions Judge set 
aside the order of discharge. 

As reptds the first count, tlie Deputy 
Commissioner s sanction is only as to the pre¬ 
sentation of the copy. We agree with the 
learned Sessions Judge that the mere pre¬ 
sentation of the copy does not amount to a 
falsification of false evidence (see section 192, 
Indian Penal Code). The statements in the 
application to the Deputy Commissionef 
which was accompanied by production of the 
copy of the deed may, or may not, amount (o 
such falsification, but as yet the Deputy Com- 
missionei-has not given sanction as regard.s 
tliose statements. As to the .>^6001111 count, 
we note tliat under Rule 5 of the liules made 
by tlie Local Government in exorci.se of the 
powers conferred upon it by section 25 (.1 
the Lund Alieuutiuu Act and publiohcd iu 
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Government Notification No. 24. dated 22nd 
ay ISO], file Deputy Commissioner lias 
power to decide such applications, and may 
make enquiry himself or may refer the case 
to any Revenue Olficer suhordinate to himself 
for investigation and report. The proceedings 
of the Revenue Officer to whom .such a case is 

referred are governed hy Chapter H of the 

Dand Revenue .4ct, v/,/e section 1,9 of Aliena¬ 
tion of Land i4ct, and under section 19, Land 
Revenue Act. the Revenue Officer may sum- 
mon any person and the person attending 
in obedience to the summons is bound to 
ale the truth upon any matter re.specting 
nhicli beis examined or makes statements. 

leiefoie a person making: a false statement 
before .a Revenue Officer in .such a ea.se, 
being bga ly bound by an express provision 
of aw to stale I he truth, gives false evidence, 
n,.'e .s.c ion 19). Indian Renal Code, and is 
puiii.shable under .section l!»;j, l„dian Renal 
Code, (yen it it be curiect to .say that the 
pioccctbugs 111 such cases are not judicial 

Rut there isa ll iw which vitiates the wh,lie 

1 at o' 1 1 r,"' Piweedings, and 

hatis that he case was never referred to 

.1111 IJ I lie Deinily Coinnii.ssioner. The 

learned Stssioiis .ludge says that the TuhsiUlnr. 

owhomllie Deputy Coiiiiiiissioiier referred 

tilt-ca.se. refeired ,|. i„ ,|,e Xoib-TuhMi,-. 

tie can hi" iioonler of reference by the 

f.i/i<.(Wu, lotl,e.V,„7,.7’„/o:,7,7„r, |,ut even if 

such ai, order we.c on the tile, it would not 

avail as he power (d' delegation eouferre.l by 
Rule .10 the Local lioveriiiueut Rales, above 

lef.iied to. IS one eoulertvd .sidely on the 

Deputy 1,0111 missiouer. The Depuiy Com- 
missioner having referred the case to tbc 
f.i/iJi/,/-., Ihat (dlicer, and I hat officer alone, 
wascoiiipeleiit to make the investigation and 

P‘■■’<•ecdiugs of the Xaih- 
7'm.yihm,- were entirely uUm tlre.s. 

'Ve. therefore, accept I his application for 

n‘\ iMol). si't aside fht* oitler of tko loanied 

Sc.s.sioii.s JiKigeaial restore the order of dis- 

cli'irge passed by the Magistrate. 

1\ It lion accepted. 
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PUNJAB CHIEF COURT. 

Civil Revision No. Wil op 1910. 

June 21, 1910. 

Present -.—Mr. Justice Shah Din. 

MEDA AND OTHERS—DEFENDANTS— 

Petitioners 

versus 

MOHAN LAIi AND OTHERS—PLAINTIFFS — 

Respondents. 

Cnstom—Alienation hy sonleas nnle proprietor— 
Ancctitral projwrty—Property acquired ly gift from 
maternal uncle is selfacquired property in the hands of 

doncc-Consideraiion—Onus probandi. 

Property acquired by a person from his niatcrnnl 
uncle by gift is self-acquired property in the hands of 
the donee and his power to alienate the property is 
not restricted. 

In a suit in which tho power of the alienor to 
sell was (tuestioned and tho passing of consideration 
Was denied, it wa.s found that tho sale was bv a regis¬ 
tered deed, that the plaintiff got possession of p.art, at 
least, of the land in suit, and that at the time of muta¬ 
tion the defendant vorilied the sale on his behalf and 
oil behalf of his brothers: 

Held, that all these circainstances gave rise to 
a strong presumption in favour of the passing of 
consideration under the sale-deed, and it was, there¬ 
fore, for the defendant to show that no consideration 
passed. 

Petition, under section 70 (a) and (/>) of 
oi 1894 as amended by Act XXV 
of 1599, for revision of the order of the 
Divisional Judge, Delhi Division, dated the 
2nd June 1909, coTifirming that of the Miinsif, 
1st Class, Delhi, dated the 21st July 19C8, 
decreeing plaintiffs claim. 

Bakhshi 7V't C/mm/, for the Petitioners. 

Uai Sahib Pandit Sln'v N^araiUf for the Re¬ 
spondents. 

Judgrment. —After henriiig argu¬ 
ments I tliiiik that this revision must fail. 
The question of custom ihat arose in this case 
and with refeienco to which notice was issued 
to the other side need not be considered and 
decided, as it appears from the evidence of 
the (answer to question No. 6), that 

liic land in suit was tho acquired pi’operty of 
Dhani, the father of tlie defendants, having 
b‘en gifted to him in ISS.S by his maternal 
uncles, Radha and Hardial. In tl,e hands of 
Dhani. therefore, the land in suit was not 
ancestral, and he had every power to alienate 
it with or without neces.sity. 

Tlie oidy other question wliicli requires 
doterminntion is, whether fall consideration 
passed in respect of the sale in dispute. The 
ontis protf/wdr in respect of this matter rests, 

under tlie circmnstauces of the case, on the 
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defendants inasmuch as the deed of sale being 
a registered one imports consideration, and 
also because, as the lower appellate Court 
has shown, soon after the sale took place, the 
plaintiffs got possession of part, at least, of 
he land in suit Another iimportant fact in 
this wanection is that in 18h7 mutation was 
effected in favour of plaintiffs, Meda, defeu- 
dant, being present in person and verifying 

brmf' '’^half of'lds 

rather, Desa, before the Assistant Collector. 

All these circumstances give rise to a strong 

presumption in favour of the passing of 

consideration under the .sale-deed, and ft is 

■ ‘J«fe“dants to show that no 

to nrar failed 

to prove I agree with the lower appellate 

Rn OoS ’t statement tfm 

Rs. 1,000 out of the oonsideration-money were 

pa d one day before the registration of the 

SlvfL 

sum of R fact ‘hat a 

bv Dh„^- 1 Vu® ’'a'-e been paid 

of theZ"f ^ '■r® f’® execution 

l( land If Ki^ban forredemplion 

ot iand. If consideration under the sale l.ad 

^Jliani, it is impossible to belieVe 
tha the present defendants would not have 

Assisfanra!n “"a'deralion before the 
to rntatL? assent 

On the whole, therefore I think fl.ni -i 

Jfrten‘’dof‘Dha Paa-d to 

to be impe;ehed:'and" ^^lte7o:e:7g:::“1■n 

Application iliimisscd. 
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PUNJAB CHIEF COURT 
'^‘Tir,.REvisio.v No. o02 ok l&io 
June 1 , 1910. 

bAIiA ®''ab Din. 

-tSD AxoTitEa—D efe.nd.ints— 
t EmioNtns 

A. SPRATT T"* 

PiAitJ^’ oa Ahraei— 

Civil Tro^iia,; siT r; 

JurMiction of CotfiJ: ,,1 <>. .XT, R. 21 _ 

of it>io\on motion. • o.it drfen:e of defendant 

a jlofemlant of I'ts Crmotion"''°i"'‘‘ ‘'‘0 deforce of 

M of tho Civil P.-cooSam Code.” "■ "‘‘b'r 


SOP- K- 18S9: Hons 
najv. Jhyida Mil, 53 P. U. 1892, follo^-ed. 

section 25 of Act TX of 

ia«7 for revision of the order of tho .Tiid^e, 

Small Cause Court, Ambaia, dated the 26 (]i 

lebruary 1909, decreeing: claim. 

Mr. Suvdar Das, for the Petitioners 
Mr ffoA-uZ Chand, for the Respondent. 

onh^t ''®a'iatr counsel 

Mm ofd' ^ T ® ®'"'^ fbat 

he order of the lower Court is contrary to 
the prov^ions of Rule 21 of Order XI of 

t and it cannot, 

therefore he allowed to stand. The decision 

Zaiiinh Musammai 

Aainab ( 1 ), lays down that a Court has no 

P-er to strike out the defence of a defend 

<iant of Us own molion under seel ion li6 of 

the Civil Procedure Code of 18S2, which 

corresponds to Rule 21 of Order XI of the 

new Code. If the defendant fails to comply 
Old’%r' ®'i™®'’® '^a’asl and 2 of 

1 * '® pblintiff may apply under 
the second clause of Rule 21 for an order 

triking out the defence; hut if no such 

app icahon is made, there i.s no power given 

to the Court to strike out the defence of its 

own motion. The decision of this Court 

t*t rffifr ^ 

Procedure Code, and the lower C;Yr’t td 
therefore, no power to act under that rule’ 
Apart from Mii.s, one of the defendants’ 

Rules r;nd '7 of aaJer 

lAii r. 1 ^ ^ be aforesaid Crder on the 

14tli February 1909, and the lower ^ourt 

does not seem to have disposed of th 4 

petition. As against Lala Da.s, at any rate 

the^order passed under Rnle 21 was obviously 

lo Jer^r"""J Jec-ree of the 
lowei Court, and send the case hide for 

thifcoTT to law. The eosis in 

tins Court will be cost.s in ||,o caii.se. 

(I) 80 P. It. 1889 . I'otithu accepfed. 

(2; 59 P, it. 1892. 
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RAM RATTAN SJTAU r. KtRPA RAM. 

(s.c. 8G P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

FtRST Civir. Appkal No. 674 of 1909. 

April 14, 1910. 

Presmf-. —^Ir. Justice Rattigan, 

R A M R .A'l’ rAN SHAH— Defexdant— 

Appellant 

ver.<us 

KIRPA RAM —Plaintiff and others 
Defendant.^—Respondents. 

C'it»7 Prorptliiie Cotie (Act V of 190S7, s. 105 (2), 
0. XLlIl R. 1 (n)—Appeal — Rcninml — Poteer of Chief 
Court OH appcil aij'titn^f oi\l >r of reniund—Waierrof 
riffhf —Pie-eiitplor fakimj active p irf in negotialiouit for 
fxilein favoiirof vendee — irfr/ri*»'- 

Tho Chief Court is competout on aii appeal a'^ainst 
an order of remand to into questions of fact 
decided by tlie lower appellate Cotirt. 

Where it was found that the pre-emptor had 
taken actie<* part in the ne;jotiations for sale, that 
lie hnmfrht his suit ffu- pre-emption onlv about a week 
before the expiry of the period of litiiitation prescrib- 
cd for the suit and that he was pre.sent when mutation 

was effected in favour of the vendees and raised no 
objection : 

Held, that the pre-emptor must be deemed to 
have waived bis ri-ld and his suit must be 
di.smissed. 

^Miscellaneous appeal from the order of tlie 
Divisional Judf^e, Jliehim Division, dated 
the April 1909. .reversing that of the 
District diidge, Gu.ir,it. dated tlie 19th 
Au(rust 1907, dismissing: claim. 

The Uon'iile Mr. S/ixtH hd and Mr. 
Nnnalt Chnnd. for the Appellant. 

Pandit Ham nh-.f Diffn, for the Respond¬ 
ents. 

Judgmcnl.—in tins case plaintifT, a 
cousin of the vendors, instituted a suit for 
pre-emption in respect of a sale which had 
been made in favour of defendant on the 
22iid May 1901. Tlie suit was instituted on 
the Uth May 1902 and has been, for various 
reasons, protracted up to the present date. 

Pandit Joti Par.sha.l, District Judge, 
before whom tlie case came in tlio lirst 
instance, dismissLuI tlie claim on tlie ffn)und 
tliat no (aistoMi existed in Monza Rangpnr 
by whicb an agirite of the vendor excludes 
other sliare-holders from purchasing land. 
This decision was nphehl by the Divisional 
Jiitlge on appeal, hut on fnrtlier appeal this 
Couit rever.sed the decrees of the lower 
Court and remamled tlie case for determina¬ 
tion upon tlie otlier issues. 

'I'iie case then came before Lala Moti Rim, 
a ^fiinsif of tlie 1st Class, who gave plain- 
tiIF a decree for pre-emption on payment of 
Us, 5,180. Tlii.sidecree was set aside by the 
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Divisional Judge on the ground that the 
Munsif had no jurisdiction fcD piss it. 

The case was, therefore, reTnandsl lo the 
Court of the District Judge. 

The District Judge, upon this remand, held 
(1) that plaintiff had acquiesced in, and 
consented to, the sale and was, therefore, 
debarred now from challenging it; (2) the 
plaintiff's claim must also fail because he 
had not sued for the whole of the property 
sold, he having omitted from his claim a 
plot of land which he claims as his own; 
and (3) that plaintiff had failed to prove 
tlie existence of a custom cf pre-emption in 
I'espect of tliis property which was situate 
in the town of Gujrat. He accordingly 
dismi.ssed plaintiff’s suit. The learned 
Divisional Judge lias reversed the findings 
of the District Judge on tbe fir.sb two points 
and has remanded the case, under Order 
XLIII, Rule 23, to the District Judge for 
decision on the merits. 

Defendant has appealed to this Court and 
challenges the correctness of the lower appel¬ 
late Court’s findings on the grounds above 
referred to. Mr. Ram Bhaj Datta objected 
tliat it was not open to tlie appellant in an 
appeal under Order XDIII Rule 1 (danse 
(u) to contest the findingsof the Court below 
and that he was entitle 1 merely to show 
(if lie could) that the order of remand wai 
erroneous in other respects. 

This contention appears to me to be 
untenable in view of the stringent provisions 
of section 105 (2) of the Civil Procedure 
Code, and I accordingly overrule it. 

The first question, then, with which I have 
to deal, is, whether the plaintiff has, by Ins 
own conduct, debarred himself from 
impugning tbe present sale and seeking for a 
decree for pre-emption in respect of it ? 

The Di.strict Judge has held that plaintiff is 
proved by the evidence of three very respect¬ 
able witne.sses to have taken an active p.art 
in the negotiations for the sale; that he 
brought his suit for pre emption at the 
eleventh hour, and that he was pre.seiit 
when mutation w,as effected in favour of the 
vendees and raised no objection. The Divi¬ 
sional Judge admits that the tluee witnesses 
in question are re.spectablo, but he summarily 
rejects tlieir evidence, because there is one 
small di.screpancy (of no particular import¬ 
ance), between the statements of Tara 
Chaud, Municipal Commissioner,’ oq th© 
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one side, and Jhanda Mai and Narain Das 
on the o'ther side. These witnesses were at 
the time deposing to facts that had occurred 
some 6 years previously audit would have 
been surprising if in some minor points 
their statements had not been at variance. 
It is, to my mind, astonishing to find a 
Divisional Judge of experience rejecting the 
evidence, in toto of admittedly respectable 
witnesses, because, some 6 years after the 
event, two of them say that Tara Chand was 
sitting at Jhanda Mai’s house when Ram 
Rattan came and asked them to come to 
his shop, whereas Tara Chand states that 
he was stopped by Ram Rattan while he 
avas walking past his shop. The Divisional 
Judge cnriously^^ enough regards this 
^ discrepancy ’ as material.” In m}'^ opinion, 
it is absolutely trivial and such as one would 
naturally expect when evidence was being 
given of facts that had occurred years ago. 
TTpon the main facts the three witnesses are 
m entire accord, and if their evidence is to be 

., , _ I see no reason why 

it should not, it conclusively proves that 
plaintiff not only acquiesced in the sale, 
but that he took an active part in bringing 
it about. The fact, that the vendees were 
mortgagees in possession and that the 
property was apparently burdened ivith 
mortgage charges up to tlie hilt, would seem 
to sufficiently account for his conduct. 

But not only have we tlie evidence of 
these three witnesses in support of tlie plea 
that p aiiitiff waived liis right of pre-emp¬ 
tion; it IS also established that mutation took 
place on the Uth May 1901 i„ favour of 
the vendees,1 and that the entry in their 
favour was made in the presence of plaintiff, 
who in this entry is e.xpressly referred to 
as the cousin of the vendors. He raised 

mutation. Jlr. Rarn 

Rliaj Datta argues that all this evidence was 

wJTr''^'' late stage-only when the case 

Judge to 

D ea? ,l V nothin/wa. 

to the instance, 

(if f Pln.ntilf ha.l lost his rights 

\V hen the case hrst came into (lonct in IWl 

issue ffon,. I 

was “\Vjis H l^aiidit Jawala Pershad 

If the nki <’>'>«»■• 

his Lht It ’ '>e relinrinishe.l 

his light of pre-emption?- It was not 


necessary for the Courts at that time to go 
into this question, as the suit w'as dismissed 
on the first issue. T agree with the District 
Judge, that plaintiff is proved to have 
waived his right of pre-emption, and I, 
therefore, accept this appeal and, setting 
aside the order of the lower appellate Court, 
I restore the decree of the District Jud,ge. 
Plaintiff must pay costs throughout. 

Appeal accepted. 


(s. c. 87 P. L. R. 1910) 

PUNJAB OHIEP COURT. 

CitiMi.viL Rrvi.siox No. 200 ok 1910. 

July 2, 1910. 

Vresent: ~^\v. Justice Chevis. 

SITAL DAS— PfiTirio.VEii 

versus 

EMPEROR —Respoxdrxt. 

Crimin'il Procedure Code (A t V o/189S),j?. 190 — 
Comyilninf—Information to Mry!$lrite—Initiation of 
Criminal Proceedin'!.^—Prmieciition in conformity loilh 
an ultra vires o-f?f*r. 

Whore a District Jiirlgo directed the prosecntioii of 
a guardian of a minor and the District Magistrate 
ordered tlio cass to bo tric'd by the Additional District 
Magistrate, the Chief Caurt oa revision set aside the 
order of the District Magistr.ito as one jjassod without 
jurisdiction on the gro'.iud thnl the order of the Dis¬ 
trict Judge was illegal and tlioro was no autliority for 
the lu-o.seeutiOn. The order of Di.strieb .Judge c'juld 
not he regarded as information, within tlie mean¬ 
ing of section 190 (1) (<•) of the Criminal Pro¬ 
cedure Code, 


Petition f<)r pevision of the order of t.iie 
District Magi.stra'’e, Der.xGlnzi Khan, dated 
the 17tli January 191X), directing tdie trial, 
under sections R79. IJSO and 406. Indian 
Penal Code, of the Petitioner upon informa¬ 
tion supplied by the District Judge, Dera 
Ghazi Khan, in his order, dated the 16tli 
January 1910. 

Mr. Pesionji Dad iIAtc:, for the Petitioner. 

Lala Saugnin ]/aI, for tlie Respondent. 
Judgment.- -It, is admitted on all 

sides tliat tlie Dls'rlct Judge liad no power, 
as a Civil Officer, to order the prosecution of 
Sital D.is. But the learned Government 
Advocate contends tliut the Distrit-t Judge’s 
ordei'm ly lie i*og ii<led as ini’‘rmation n-de 
section 190 (1) (e). (himinal PriTCCclnre 

Oole—and the order of th-.* )) 'trict !Magis- 

tnite as an order faking c upon in- 

forniation I’Hceivf'd. " I donht. however, if 
the District Olagistr.ite took this view of the 
case wlieii he passed his order. I fancy lio 
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never thoucrhfc of loakliig throagh the Guar¬ 
dians and Wards Act to see if the order of 
the District .Judge was warranted thereby, 
and I take it that the Distiict Magistrate 
simply passed his order making over the case 
to the Additional District Magistrate for trial 
on the understanding that a case had pro¬ 
perly been instituted. I do not think the 
District Magistrate ever considered the case 
on the merits as to whether the facts called 
for a prosecution or not. 

The order of the District Judge being 
ntfra vtrcn goes for nothing. The order of the 
District Magistrate I take simply as an order 
of transfer from his own Court to another 
and not an order for prosecution. I liiul that 
up to the present no criminal ease has been 
properly instituted, and I direct that no 
further proceedings be taken on the District 
Magistrate's order ot 17th January 1910. At 
the same time I note that notliing in tlie 
present order is to he regarded as a bar to 
any furtlier prosecution which may ho direct¬ 
ed against Sital Das, cither on complaint or 
otherwise: I express no opinion whatever on 
the merits as to wliether such a prosecution 
should or should not be started, but I merely 
pointout that if a prosecut'on is to he brouglit 
proceedings must lie iliily initiated as required 
by section 190, Ci’lminal Procedure Code. 


(s. c. 8S V. h. It. 1010.) 

PUNJAB CHIEF COUUT. 

Civil Hkvision No. 2239 or 1910. 

.July 2, 1910 

Present: —Mr. Justice Chevis. 

SIT.VL DAS—Plaintiff—Petitioner 

versus 

Musamuiat JESl B.\I— Defendant— 

Respondent. 

OuanUnui tnul Wnr.ts Art (VIIIof \H90)—auurilian 
ami Ward —fi nilfdiim, jioircr of //intrirt Jud'je to 
ordrr itrogccufiim of — Ajuirnl. 

Uj)im an aj)pfal against an onlt-r pas.seU hy the Dis¬ 
trict J iidgo, (lir<*cling p«vi>eciition of .a person who 
was appointcMl guardian of a minor and required to 

furnish security: 

♦ 

Jleftly that tiu* cinlcr was not :rpj)ealahlo. 

furtlnn*, thatllio DUtrict Innl no juris- 

«liction to j>ass thoonlor which must bo reversed aiul 
set aside as nltfu tr/rf.s. 

Petition, under section 70 (.1) (a) of Act 
XVI11 of 188-t as amended hy act X.XV of 
1899, for revision of the order of the District 

•Judge, Dera Glia/.i Khan, dated the 13th 


January 1910, directing the instifcafcion of 
criminal proceedings against the petitioner* 

Mr. Pestonii Dadahhai^ for the petitioner. 

Lala Sangam LaU for the Respondent. 

Judgrment •—The order complained of 
is not an order passed under the Guardians 
and Wards Act and is nob appealable, but I 
treat the appeal as an application under sec¬ 
tion 70 (1) (rt) of the Punjab Courts Act. 

Counsel for respondent does not defend the 
order of the District Judge; in fact he points 
out that his client never wished Sital Das to 
he prosecuted. There is nothing either in 
tlie Guardians and Wards Act or in the 
Criminal Procedure Code, authorizing the 
District Judge to order the prosecution under 
the Penal Code of a person who has been 
appointed a guardian; moreover, Sital Das* 
appointment was conditional on his furnishing 
security and that security he never furnished, 
so he cannot be regarded as guardian. In 
any case whether he J)e regaided as guardian 
or nor, the District Judge had no jari.sdiction 
to order liis prosecution, and the order being 
ultra vires is set nside. 

No order as to costs. 

Order set aside. 


(s. c. 89 I’. L. R. 1910.) 

PUNJAB CHIEF COURT. 

Civil Revisio.n No. 2028 ok 1905. 

June 14, 1910. 

Present: —Mr. Justice Shah Din. 
MUHAMMAD AZIM and ofhers— 
Plaintiffs— pEriTiosEits 

The SECRETARY of STATE for INDIA 
IN COUNCIB, THRODUH THE DePOTV 

Commissioner, Rawalpindi—Defendant— 

Respondent. 

Dcclnrntoru suit—Sail for declaration that plaintiff 
hclongcd to the Miiglml tribe. 

A claim for ft dpcluratioii tlmt the plaintiffs belong- 
e«l to the Mufjhnl tribe and not to tlie Miami tribo, 
as siiown in the Kevemio Records, was tnaintainablo 
aiic) the plaintiffs were entithul to the declaration, 
for in the Shaj^a-uasah of 18G(), their ancestor waa 
shown as Miana Mu.jhal n\u\ the ontry Was not rebut- 
toil by any evidence. 

Petition under section 70 (c) of Act 

XVIU of ISSd as aineuded by Act XXV of 
1899, for revision of tlie order of the Divi¬ 
sional Judge, Rawalpindi Division, dated the 
12ili Jane iyj8, cjiilirming th.vt of the DU- 
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t.ricb Judge, Rawalpindi, dated the 25th May 
1908, dismissing plaintiffs’ claim. 

Bhagat Qovind Dus, for the Petitioners, 

Mr. Peifiian, for the Respondent. 

J UdgrniCntli —After hearing arguments 
and referring to the original Settlement 
Records of 18d0 and 1905-06 of the village 
of Darkali Shershahi, TaJisil Kahuta, I think 
that this revision must succeed. In the 
Shajra-nasah of 1860 of the said village, 
Niaraat-ullah, the ancestor of the plaintiffs, 
is shown as Miana Mughal, and there is a 
note to the effect that the descendants of 
Muhammad Salim, the great-grandson of 
Niamat-ullah, had settled in the village of 
Dera Khalsa. It is not disputed that that 
entry refers to the plaintiffs and that the 
plaintiffs are descended from Niamat-ullah, 
the original ancestor. The entry in the 
Settlement papers of 1860 being thus in 
favour of the plaintiffs they start with a legal 
presumption that they are Miana Mughals, 
and it is for the other side to show that the 
above-mentioned Settlement entry is wrong. 
It is not seriously disputed by the learned 
Government Advocate that it is nothing short 
of an anomaly that, whereas in their ancest¬ 
ral village, Manzi Darkali Shershahi, the 
agnatic relations of the plaintiffs are shown 
up to the present moment as Miam Mnghals 
in the village of Chhappar Dakhili Dera 
Khalsi, to which the plaintiffs* ancestor had 
migrated before 1860, the plaintiffs should 
be shown as only Mianas and not as Miana 
Mughals. In my opinion, in the part of the 
country to which the plaintiffs belong, Miana 
denotes or signifies a profession and not a 
ciste or tribe, and I am equally clear tliat it 
has not been proved that the entry in the 
Settlement Records of 1860, which is'iepeat- 
ed in the Records of the current Settlement, 
in which the members of the plaintiffs’ family 
are shown as MttghaU, is erroneous. Until 
this entry is shown to bo erroneous, tlie 
plaint.ffd are entitled to have tliemselve.s 
entered as Miana Mughals in the Revenue 
Rscm-ds of village Chliappar; and I hold that 
the Courts below were wrong in refusing to 

gran o the plaintiffs the declaratory decree 
prayed for by them. 


I accept the revi.sion and reversing th 

cui: 


(s. c. 37 P. W. R. 1910 Or.) 

PUNJAB CHIEF COURT. 

Criminal Revision No. 500 op 1910. 

July 16, 1910, 

Present: —Mr. Justice Ryves. 

SOMAN SON OP MOHAMMAD BAKHSH— 

Accosed—Petitioner 

verstis 

EMPEROR— Prosecutor—Respondent. 

Ci iminal Procedure Code (Act V of 1898d, s. 110 (c) 
— Non-liability oj mayiager of a shrine jreely open to 
public where fheives resort—Previous coni»icfio?is of 
gmnbling and of offences not relating to property. 

The Manager of a Public Shrine, which does not 
belong to him and is not under his exclusive con¬ 
trol and which Is freely open to the public, can- 
not bo called upon to furnish security for good 
behaviour under section 110 (c) of Act V of 1898, 
although some theives have been arrested there 
on several occasions and it is generally used as a 
gambling resort, and among the people, who come 
up there, are a number of thieves and bad characters; 
and although the manager himself has nine convictions 
against him, none of which has anything to do with 
property and six of which are for gambling; inasmuch 
the shrine is not his liouse and ho cannot bo said 
to harbour thieves and such like convictions cannot 
fairly be raked against a person involved in tho pro- 
ceedings under the said section 110 (r): 

An order under this section is not justifiable where 
apart from tho police officials only two persons are 
produced to support the prosecution, jigainst a large 
body of apparently respectable witnesses of ini. 
mediate neighbourhood who testify in favour of the 
accused. 

Petition for revision, under sections 435 and 

439 of Criminal Procedure Code, of the order 
of the District Magistrate of Amritsar, dated 
2Ist March, 1910, confirming the order of 
S. Jiwan Singh, Honorary Magistrate, 1st 
Class, Amritsar, ordering the accused to 
furnish a reliable surety for Rs. 1,000 and 
execute two bonds and a personal recogni¬ 
zance in a likesum for good behaviour forone 
year, or in default to undergo one year’s 
rigorous imprisonment. 

ilr. Lai Cliand. for the Appellant. 

liUClgrriGntl-—Tlii.s is an applicatiou 
to set aside the order passed 1)3'' tlie Hono¬ 
rary Magistrate, Fir.st Cla^.s, of Amritsar 
calling on the petitioner to furni.sh a security 
for Rs. 1,000 under section 110 of the Crimi¬ 
nal Procedure Cotle. 

The learned District Magistrate in his 
judgment on appeal say.s: "‘What brings 
accused within the provisi ms of section 110, 
Criminal Procedure Code, is the proof that 
he consorts with thieves and harlioiirs them. 
This is clearly proved from the arrest.s made 
in his house and from the discovery timt 


Petition accepted. 
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well-kno^n badmashes were being kept by 
bira” 

I qaite agree with the learned District 
Magistrate tliat if it was proved that the 
petitioner harboured thieves, he would 
come within section 110, Criminal Pro¬ 
cedure Code. He says, this is proved by the 
arrests made in his house. On examining the 
record I find that no arre.sts were made at his 
house. 

It appears that the petitioner is, or was, 
the raanagei of a shrine in Amritsar. It is 
proved by the evidence of tlie prosecution 
that this shrine is freely open to the public 
and in fact is used genenilly as a gambling 
resort. It is admitted by the Court of first 
instance that this shrine docs not belong to 
the accused. I do not think it is proved tliat 
he has exclusis^e control of it. If it is a fact, 
as 1 have no doubt it is, that among the 
people who come up to this shrine, particular¬ 
ly for purposes of gambling, are a number of 
tliieves and bad characters. Hut I do not sec, 
bow this fact alone is sufficient to prove the 
petitioner comes within section 110 of the Cri¬ 
minal Pi’ocedure Code. It is very unfair that 
no le.'is than nine previous convictions, none 
of which had anything to do with property 
and () of which were for gambling, should be 
raked up against the petitioner in these pro- 
rcodings. Apart from the evidence of the 
police officials, only twopersiiis havesuppoi’t- 
fd tlioir case. One of them speaks entirely 
from hear.say and theother,ifanything, favours 
ti;e petitioner. Tiioie is large body of appa¬ 
rently respectable witnesses of the immediate 
noigbbourhood, wiio testify in favour of the 
petitioner. 

Under tiiese circumstances, I do not think 
that the order under section 110 was ju.stilied 
and 1 hereby set it aside. 

Pi’fifion acf'pptfil. 


< c UH V. w. It. 1*. It. b.JlO, Cr.) 

PUNJAB ('HIKF COURT. 

ClilMlX.M- Ai-I'KAL No. 8 OF 1010. 

March 29. I'UO. 

rfeaent :—SirAithm Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 

(,1'Tj HAS.SAN am> otiikks—Convicts— 

Aimii-lants 


venu^ 

FMPUROU — Piro.sFi UTOU—Rf.si>oni>knt. 

a iH'fHOii not iuiiAifnllug 
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liimseJf—Inadmissibility of such a statement—CirexMAm 
stnntinl evidence—Evidence Act (lot 1872), ss. 11 and 
'■iO—Murder. 

A statement of an accused to the effect that 
under threats of (leatli lie was forced to sit out¬ 
side the door of tlic lioiiso where a murder was 
being committed to warn the murderers of the ap- 
proacli of any body, and not to divulge the secret 
and to remain a passive agent in the crime and that 
he took no part in committing the crime, does not 
nmojnt to a confe.ssion of either murder or its abet- 
nient, and consequently is inadmissible in ovidenco 
under section 30 of Act 1 of 18/2, against the 
co-accusod. 

Satisfactory proof that clotlies found on the body of 
a iniiidered jier.son belong to liim and were worn, 
by liiin immcdialoly before disappearance, is 
siillicient to find that tlie corpse is of that per¬ 
son although it is too tlecomposod to bo identified 
otherwise. 

Appeal from the order of E. A. Estcourfc, 
Esquire, Session.s Judge, Attock Division, 
dated the l.'lth Decemher, 1909. 

^fr. Vishnu Singh, for the Appellants. 

The Onvenimenf Adrocate, for the Respon¬ 
dent. 

Udgfmcnta—Three persons, namely, 
(1) Said Rasul alias Rasul Khan ; (2) Gul 
Hassan, brother of the said Said Rasul; and 
(0 a youth by name Muliammad Khalil 
(aged 18, and the cousin of the two first 
named persons) have been convicted by the 
Sessions Judge of the Attock Division, agree¬ 
ing with the opinions of the assessors, of 
the murder of one Mnsnmniaf Giil Jan, alias 
Rahmat Jan, at Mianwali on the ‘i5th May 
1909, and have been sentenced, the first 
two to dealh and the third to transpoitation 
for life. Tlioy have appealed from the order 
of the Scssion.s Judge and their case also 
comes before us under section 874 of the Cri¬ 
minal Procedure Code, for confirmation of the 
sentences pns.sed upon the first two accused. 
The case is one of peculiar difficulty and for 
tliis reason is al.so because it involves a ques¬ 
tion of lifeor death, we have given it our most 
careful consideration. It seems tli.'.t on the 
2.Ttli July 19.9, one Said Muhammad, a 
warder in the Mianwali Jail happened to be 
passing by a disused well near the jail and 
by cliance looked down into it. He saw a 
body floating on the surface and forthwith 
went off to file police thana ami made a 
report of what l:e had seen, and lie added 
I hat he was unable to say wliether the body 
was that of a human being or an animal, 
information was at once given to the Sab- 
Inspector who happened to lie away from 
the thana when the report was made and the 
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same evening that oflBcer proceeded to the 
■well and finding that nothing could be done 
at the time as the well was very deep and 
it had become dusk, he put a guard over 
the place. On the morning of the 26th 
July, the body was taken out and found to 
be in very decomposed state. It was at once 
sent to the Civil Surgeon for examination 
and was found to be that of a woman. The 
corpse when found had upon it a Jchahi hirta 
and certain glass bangles, but owing to the 
decomposition which had set in, the Civil 
Surgeon was of opinion that identification 
was impossible so far as the body and its 
features were concerned. He was of opinion 
that the body must have been in the water 
for 2 to 4 weeks or even more; and that the 
woman must have been dead before she was 
thrown into the well, this opinion being 
based on the facts that the legs crossed each 
other and the thighs touched the abdomen 
and that there was no water found in the 
stomach or the lungs. On the 30th July, 
the Sub-Inspector on examining his registers 
found that there had been received a report 
to the effect that one Kudrat Khan, a jailor 
in the Mianwali .Tail, had in April abducted 
the wife of the son of one Saadat, a 
of Rajoya. He accordingly went to the jail 
taking with him the kurta and the glass 
bangles, in the hope that some one might be 
able to throw light upon the affair. 

^ The Jailor, Wali Ahmad, to whom the 
&ub-Inspector first applied for assistance, 
seems to have suggested that the material 
of which the \nrta was made was similar to 
that of which the pigris or s^fas of native 
infantry soldiers are made, and he throw out 
a hint that a brother of Rasul Khan had 
baen to .Mianwali on a visit and that the 
former was a 6-/»po// in a regiment. He sug- 
gested that the articles might be shown to 
asiniia./ Alam Khafun, the jail matron, 
m was done and the matron at once identi- 
e le infa as belonging to a young woman 
ot the name of Mn-mnimit Gul Jan who, she 

Hving in the quarters of 

S and was 

r 1 Tj ^ wife of the latter’s brotlier, 
, ” a native infantry 

men . She said that she had no hesita- 

hula as it was 
c L 1 presence and that in 
nflrf ^ i'^rself sewn a cert\in 

P 0 xt, The mn,trDn further informed 


the police that Said Rasul had three women 
living with him in May 190.9, (1) Musam^ 
mat Bukhtan, who was said to be his own 
wife; (2) Mtisammat Sharfo ; and (3) Musam- 
mat Gul Jan, the alleged deceased woman. She 
has in her evidence before the Sessions Judge 
deposed to similar effect and has stated 
that Gul Hassan came to Mianwali and that 
on one evening about 7 or 8. p. m. Musammat 
Gul Jan informed her that she {Musammat 
Gul Jan) was going away early with Gul 
Hassan and that they were going to the hills. 
Since then she never saw Musammat Gul Jan 
again; but she had no hesitation in identify¬ 
ing the kurta and the bangles as those worn 
by that woman. 

After examining the above persons and 
certain others (inelnding one Muzaffar Sliali, 
a warder, with whom Musammat Gnl Jan is 
alleged to have bad an intrigue), tlie Sub- 
Inspector found that Said Rasul had taken 
leave on the 10th July find had gone to his 
home which was stated in the “service book” 
to be manm Nartopa, in the Attock District. 
On the 3rd August he arrived at tlie Hazro 
tliana and from inquiries there made he dis¬ 
covered that Said Rasul was in fact a resi¬ 
dent of mauza Rajoya in the Abbottabad dis¬ 
trict and he accordingly proceeded to the 
latter village, where he arrived on the 6tli 
August. The houses of Said Rasul, his father 
andliis cousin were promptly searched and 
in the former was found a trunk which 
was locked. Said Rasul said the trunk 
belonged to his bpotlier, Gal Hassan and 
tliat tlie latter liad the key, whereupon 
the trunk was broken open and found to 
contain various articles of jewellery worn by 
women. Said Htsal was examined by the 
police but stated that he knew uotliing about 
any woman of the name of Mnsimmit Gul 
.Tan and that the jewellery and the trunk 
belonged to liis brotlier Gnl Tlassan. We 
refer to this statement silely liscause it is 
in entire accordance witli t he statement lie 
mari^ subsequently, on the 22nil September 
190?T7 to the ^lagistrate. 1st class. 

Said Uasul was aia*ested at mmiza Rajoya 
on tlie 6th August and taken to .Miainvali on 
the 9th idem. On the 13tii .August ^Vluliam- 
mad Khalil wlio was at the time a war<ler 
in the Multan dail. airivcal .at Mianwali 
under arrest, and from the polic?o papers it 
appears tliat on the mnrniiigs of the 14fh and 
1.0th August, he (for some unknowm reason) 
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made two more or less identical and detailed 
statements to the police, as a result of which 
further search is said to hare been made in 
the well, leading to tlie discovery of pieces of 
the bag in which the corpse is said to have 
been enclosed previously to being thrown into 
the well. On the Idth August, Muhammad 
Khalil made the st.atement to Rai Ganga 
Ram, which is referred to, and treated by the 
Sessions Judge, as a ‘ confession.” It is, in 
point of fact, nothing of the sort, as we shall 
px’esently show, and there can be no doubt 
that it was wrongly admitted in evidence 
against the two other accused. We shall 
deal with this part of the case later on. 
It is only necessary liere to remark that this 
“confession” was suhsecinently retracted, and 
is said to have been made in consequence of 
police malpractices. 

On the 29th August, Gul Hassan, who was 
with his regiment at Kohat, was then arrest¬ 
ed by the police. 

Tlie three accused were tried for the offence 
of miirdeiing Mnsamviot Gul Jan and the 
Sessions Judge sums up the case against 
them in the ing words :—”Tlie evitlence 

produced, apart from the confession, clearly 
shows that tlie l)ody found was tluit of 
mof Gul Jan, otherwise Musaininaf Ralimat 
Jan ; (hat she had been living in the jail 
((uarters with Said Rasul ostensibly as his 
brother's wife: that Oul Hassan was in 
^fianwali for some days hefme the night 
of llio 25th May and tiiat he went away 
on the morning of the 2Gtli ^fay, that 
Mii-«unmul Gul Jnn liad liad (niari’cls with 
Sai<l Rasul and Gal Hassan. and that she dis¬ 
appeared on the night of the 25th May. 
Taking this into con.sidei'ation.and also taking 
into consideration the confession made by 
Muhaimnad Khalil, the recovery of the pieces 
of sacking frt)jn the well out he 15th August, 
.'.ud the jewellery at Kajoya on the dth 
August, including the biokeii nose ornament 
and the necklet with the broken string, 1 find 
the eoiroborativo evidence is so overwhelm¬ 
ing that there can lx; no doubt hut that the 
coiilession made by Muhammad Khalil is siih- 
stanlially correct. 'I’he assessors carefully 
considered the case and airived at the same 


t» 


opinion. 

We might here add that Musammnf Gul 
Jan. Uahmal .)an, is said to have been 

originally married to one I’atteh Klian of 
Xawan^ha!.r. and to have been abducted from 


him some four or five years before the alleged 
murder. Eatteh Khan has been examined 
and be purports to identify a certain nose 
ornament and some clothes as the property of 
his wife. He admits that ‘ other people 
have clothes like this” and he says that one 
Nur Alnnad made the nose ornament. Nur 
Ahmad (P. W. Xo. 9) deposesthat he made the 
gold part of the nose ornament for Fatteh 
Khan some five or six years ago, but adds 
that other goldsmiths make similar nose orna¬ 
ments. In view of this evidence it is hardly 
fair to the accused to say that the cloth and 
tha nose-ring were identified by Fatteh Khan 
and Nur Ahmad. In a sense they were, 
but the so-called identification of articles 
very like those generally worn by women 
cannot be regarded as entitled to much 
value. On the other hand, Musammat Alam 
Khatuii (P. W. No. 14-), the jail matron, 
appears to have no doubt as to the jewellery 
produced being the property of Mnsammnt 
Oul Jan, and there seems to be no reason to 
discredit her evidence. She would appear to 
he an impartial disinterested person who had 
ample oppoi tunity of becoming familiar with 
Musannnat Gul Jan and the latter’s cloths 
and ornaments. Nor do we see any reason 
for not accepting lier evidence to the effect 
that on the day previous to her disappearance 
from Mianwali, Mnsammuf Gul Jan had told 
her that she was going away early the next 
day with Gul Hassan to the hills. In view 
of this evidence and of Musammof Alam 
Khatnn'svery positive statement that the 
JtHii'i found on the body of the corpse belong¬ 
ed to Mnsa7ninot Gul Jan, we must conclude 
that the body was that of the young woman 
who was known to the jail people as Musani- 
viaf Gul Jan and was at the time living with 
Gul Hassan in the jail quarters adjoining 
those occupied by Said Rasul. That this 
young woman was foully murdered and that 
her corpse was thereafter thrown down tlie 
well, are facts, in our opinion, well sub¬ 
stantiated. Rut tliere comes tlio next, and 
most important que.stion. who committed this 
murder? 

Tlie learned Sessions Judge, in arriving at 
the conclusion that it was co nmitted by Said 
Rasul and (ml Hassan with the connivanco 
of Muhaiuniad Khalil, has relied very largely 
upon the so-called confession” made by tlio 
last-mentioned person before Rai Ganga Ram, 
though the* other facts proved in the case 
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lend, in his opinion, corroboration to the 
statements made by Muhammad Khalil. 
Before proceeding, we might here observe 
that it is only in this “confession” that any 
motive is alleged for the crime, and that if 
this confession is ruled out of Court (as, in our 
opinion, it must be), there would seem to be 
no very strong reason for Said Rasul and Gul 
Hassan putting the unfortunate young woman 
to death. Even in the “confession”, the 
motive assigned is a very weak one, the 
suggestion being that Uusammat Gul Jan had 
insisted on going back with Gul Hassan 
whereas the latter was not in a position to 
provide accommodation for her at Kohat 
where his regiment was quartered. Gul 
Hassan had abducted the woman and was 

apparently fond of her. for it was on her ac 

count that he seems to have paid the 
visit to Mianwali in May 11309, and deceased 
was It seems a young and attractive woman. 
She had not been able to get on very well 
with Said Rasul and Uusammat Bukhtan, 
but It IS not very easy for us to appreciate 
this motive on the part of Said Rasul and 
Gul Hassan for suddenly resolving to put 
her to death. If .e eliminate M^ammad 
Khalil s confessions,” there is little on the 
record to support the prosecution theory that 

the unhappy woman had proved herself to be 
Pa^thanr' accordingly these two 

Bubject of the value of a woman’s life had 

clecided to kill her. This brings us to a con- 
sideratioii of Mulmmmad Khalil’s so-called 

s: “>'« <•" 

We are entirely unable to accept this as a 

confessmn” within the meaning and for the 

pu poses of section dOof the Indian Kvidenee 

pmentYv ‘i 3 deal 

the first i'nstn doing so, we must in 

fact that n it is a curious 

defint was 

crimel an nnt ^ detads of the 

at Rajoya disrf made 

able Zn J „ f‘‘«tt'>at “a respect. 

"ame“ cam^ 1?,''°! 
practically everythinl^l 

stated by MuhamS KhaTr 

though obviously ‘K:'‘rad: "S'u:; 


prosecution theory) could be known io 
only three persons. Said Rasul [who was 
then under arrest and was stoutly denying 
all knowledge of the murder, Gul Hassan 
(who was at Kohat) and Muhammad Khalil 
who was at Alultan], This respectable 
person even went so far as to point out 
that the body before it was thrown into the 
well, had been put in a sack”—a fact which 
should have led the police to search the well 
for the sacking before Muhammad Khalil’s 
statement to the same effect, ten days later, 
suddenly inspired them with that idea. 
Now, how came this respectable man to know 
all these details on the 6th August? It is 
quite clear that Said Rasul had not made 
mention of the murder, and he was the only 
one of the three accused present at the time 
at Rajoya. Then again what necessity was 
there for the police to get Muhammad Khalil 
t) twice repeat his “coiifessim” to them on 
the l-l-th and lOth August respsctiv'ely before 
they took lum before tlie Magistrate on the 
iGtIi August? These are facts wliich per sc 
must make us pause before we c.an accept 
without reservation tlie so-called confession 
made by j^Iuhainmad Khalil on tlie 16t,h 
August, a confession wliich (apart from otlier 
objectioiKs) is of but little value in face of the 

fact that it was afterwards retracted in the 
Sessions Com t. Before proceeding, we must 
refer to one other incident. The learned 
Government Advocate, quilo riglitly, laid some 
stress on tlie evidence of one Bliagwaii Das 
a of Rajoya (P. Xo. 7). Standing 

by itself the evidence given by this witnes.s 
does certainly lend strength to tlie prose¬ 
cution theory, for Bl.agwan Da.s deposes that 
the day before the accused Said Rasul was 
arrested, tlie latter (who was illiterate) 
brought him a letter and asked him to read 
It.. Ihe witness says that tin's letter was 
to the effect that the body had lieen found, 
and that the accused had better take 
measures for his safety, and ho adds that the 
accused thereupon snatclie.l the letter away 
an.l went off with it. 0,i reference to the 
police Hies, we Hiul that on the 7Hi of August 
this witness informed the police that the 
accused had brought him a bearing letter 
to the above effect. The learned Govern¬ 
ment Advocate who had not alt the facts be¬ 
fore him, siigge.sted to us that thi.s letter 
must have been written by either Gul Hassan 
or Muhaiumad Khalil, and .-bvioiuly that 
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■would be the inferenc?. Bat a scrubiay oE 
the police file discloses the very important 
fact that this tetter was actually written by 
one Muhammad, son of Hayat, and that the 
latter wrote it because he had heard from the 
jailor and others at ilianwali that the body 
found in the well was that of Rasul Khan s 
(alias Said Rasul’s) sister-in-law. It is, we 
think, a matter for regret that a piece of 
evidence whicli prinia facie appears to tell 
strongly against the accused, but which in 
reality only shows that from the outset of the 
case the Mianwali jail authorities liad made 
up their minds that the corpse was that of 
Jilusammaf Gul Jaii and that Said Rasul had 
had a hand in getting rid of her, was allowed 
to stand as it does on the file of the Sessions 
Judge witliout any explanation. As matters 
stand, the deposition of Bhagwau Das must 
necessarily have carried weight with the 
assessors who heard it given in open Court, 
and who had not the police papers before 
them. Tliat this must have been so i.s evi¬ 
dent from the fact that the learned Govern¬ 
ment Advocate himself laid no little stress 
on this seemingly veiy iiicriminating letter 
and suggested with the most perfect bona 
fides that it was sent as a warning to Said 
Rasul by either Gul Hassan or ^luhammad 
Khalil. And yet we find tl)at it emanated 
from neither of the latter, and that it was 
written merely in conseipience of the gossip 
that was going on in the jail after the body 
had been found. In our opinion, it would 
have been more fair to the accused if the 
prosecution had produced this man. Muham¬ 
mad, and l.ad allowed him to give bi.s expla¬ 
nation of the letter which the witness 
Bliagwan D.is refers to. Had this explana¬ 
tion been given, lliere can be little doubt that 
the incident deposed to by tlie witr.ess would 
have been regarded as of no weight. 

To turn now to the so-called “confessions” 
made by Muhammad Khalil on the Ifitli 
August and the 22nd September 1909. Sec¬ 
tion dO of tlie Indian Evidence Act, 1872, 
provides that “when more per.sons than one 
are being tried jointly for the same olTence 
HTid a confe.ssion made by one of .such persons 
atVecting himself and some other <»f such 
per.sons is proved, the Court may lake into 
c-‘>nsideratioii such confession as against such 
other per.soii as well against the person who 
makes such confession.” OlTence, ’ as used 
ill Ibirj section, includes the abetment of, or 


attempt to commit, the offence (explanation). 
But it is settled law that a confession, in 
order to ha admis.sible under this section, 
must implicate the confe.ssiug prisoner. .>ub- 
stautially to the same extent as it implicates 
the person against whom it is to be used, 
Sinca the amendment of the seel ion, it may 
well be that a confession which inculpates 
its author merely of abetment, may neverthe¬ 
less be used as a confession against the other 
co-accused who is therein charged with being 
the principal offender. But in the present 
instance, Muhammad Khalil has througout 
maintained that he w’as forced, by threats of 
death, to remain an impassive agent in the 
crime. On the 16th August he stated as 
follows:—“Said Rasul awoke me from sleep 
and asked me if I would go by their w’ord or 
by Musanimaf Rabmat’s. I said, 1 will do 
neither and exhorted Gul Hassan and Said 
Rasul not to murder Musammat Rahmat 
but let her off. They replied they would 

never let lier off.Said Rasul 

and Gul Hassan asked me to .sit at the door 
and Avarn thorn of the approach of any body, 
otherwise they held out a threat to murder me. 
I sat at the door out of fear ... I .stuck 
to my post. They returned at about 1 a. jr. 
and told me that they had put some bricks 
in the sack and thrown the sack in a well. 
They told me not to divulge the secret; if ib 
were done, I too would be murdered.” Again 
on the 22nd September, be stated that the 
woman was murdered by Gul Hassan and Said 
Rasul and thrown into tlie well, and lie added, 
“they threatened to kill me, and so I kept silent 
for fear of my life.” He furtlier explained 
on this occasion, that the two other accused 
“seated” liim outside the door, saying “if any 
one comes, inform us. otherwise keep quiet. 
After this Gul Hassau and Said Rasul 
strangled her, I heard her cries aud became 
afraid of my life aud kept quiet.'* We do not 
lay any stress on the fact tliat on the 22nd 
September the confessing accused informed 
tlic Magistrate that he had bscn offered a 
pardon by the Superintendent of Police. The 
Magi.strate disillusioned him on this point be¬ 
fore he made his statement. But wo cannot 
possibly accept the .statements made by 
^liihaininad Khalil as a “confession” within 
the meaning and for the purposes of section 
30 of the Evidence Act. Ho does not even 
admit that lie abetted the murder. His al¬ 
legation IS tliat be was forced by tlireats of 
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death sit outside the door and that he acted 
in this impassive manner because he was in 
fear of his own life. This is not a confession 
of guilt in any sense of the term. We must 
accordingly eliminate from our consideration 
the statements made by Muhammad Khalil 
on the 16th and 22nd September, and 
we have the less hesitation in doing so in 
view of other facts to which we have already 
referred. 

There is then no direct evidence against the 
accused peisons of either ( 1 ) any immediate 
motive for the crime, or ( 2 ) their participa¬ 
tion in its commission. 

The case against the accused persons thus 
rests on purely circumstantial evidence. We 
must, on the evidence, accept as proved facts 
(1) that Musamruai Gul Jan was seen 
alive on the 25th May, and that on this date 
she informed Mus.ivimat Alam Khatun that 
she was going off early next day with Gul 
Hassan; (2) Gul Hassan went off on the morn¬ 
ing of the 26th May; (3) that Gul Hassan 
was living at the time with Musammat Gul 
Jan in quartes adjoining those occupied by 
oaid Rasul; (4) that Musammat Gul Jan dis¬ 
appeared after the 2oth May and was never 
heard of until her body was taken out of the 
well on the 26th July; ( 5 ) that the unhappy 
woman was unquestionably murdered some¬ 
where about this time and her body thrown 
into the well; and ( 6 ) that Said Rasul, when 
arrested on the 6 th August at Rajoya, had in 
hiH possession a trunk which contained 
jewel ery (including the necklet with tiie bro¬ 
ken thread and the broken nose-ring) winch 

has been identified as belonging to the de¬ 
ceased woman. There is further, the very sig- 
nificant fa 3 t that though Musamviaf Gul Jan 

undoubtedly disappeared on the night of the 

-^utli.^fith May, no report other disappear- 

ment n neither of them 

beforp 7 *' question 

three T these facts the 

we Muhammad Khalil, 

Zy cZ He was in no 

IZeZlT interested in. the 

Advocatfl learned Government 

.. 

i". “ "r r"~“ 

thev nipr 1 Uf^eept them as they stami, 
y eiely gu to show Muhammad Khalil 


was compelled by fear of death to take the 
very minor part that he is said to have taken. 
According to his own statement, he protest¬ 
ed against the crime and tlie only thing that 
could be alleged against him (so far as his 
statements go) is that he did nothing to pre¬ 
vent a murder. We are by no means satisfied 
that his statements, which were subsequent¬ 
ly retracted, correctly represent the facts, but 
even if we take them as true, he cannot be 
held guilty of the murder of Musammai Gul 
Jan, or indeed of its abetment. Cowardice 
is not a criminal offence, and pracfically it 
is to this alone that Muhammad Khalil pleads 
guilty when he says that after vainly trying 
to dissuade the two other accused persons from 
committing murder, he sat outside the door 
in fear of his life. We must, therefore, ac¬ 
cept liis appeal and set aside the sentence 
passed upon him. Hut as against Gul Hassan 
and Said Rasul, the case is, in our opinion, 
clear. ^fH>tamnutt Gal Jan was unquestion¬ 
ably in their company on tlie 25th May iind 
was to have left Mianwali with Giil Hassan 
on the 26th Jfay. She w'as never again seen 
at the jail and Gnl Hassan arrived at Kohat, 
admittedly witliout the woman, on the 27th 
May. And on the 6th August a trunk con¬ 
taining jewellery which has been satisfactori¬ 
ly proved to have b?en tl>e property of 
Musammat Gul Jan, and to have been worn by 
her at Mianwali, is found in a trunk in the 
house of Said Rasul at )nauza Ilajoya. The 
accused have given obviously false explana¬ 
tions to account for tlieir possession of this 
jewellery, and wliat is even more significant, 
neither brother gave any information to the 
police regarding tlia mysterious disappear¬ 
ance of Mnsainmaf Gul Jan on tlie niglR of 
the 25th-26tli May. The suggestion that 
she may iiave been murdered by some lover 
who was averse to lier going back with Gul 
Hassan is fanciful and in view of tlie fact that 
all her jew’ellery was found in tlie posse.ssion 
of S lid Rasul—and e.specially with reference 
to tlie necklet witli tlie broken thread, very 
improbable. If the woman was intending to 
elope witli a lover, she would liardly Ixavo 
abandoned her ornaments or g )ne out of lier 
way to forcibly break off her necklet and lier 
no.se-ring. 

We liavegiven the c iso our most caieful 
consideration ami we I’cgret to say tliat we 
must hohl tliat there can be no doubt Miat 
the unhappy woman was foully murdered on 
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tlie niglifc of the 25th*26th May, and that 
her murderers were the two brothers, Gul 
Hassan and Said Rasul. What their object 
or motive may have been i.s not altogether 
clear, bub there can be little, if any, doubt 
that the woman had become a nuisance to 
the brothers, and it is unfortunately not un¬ 
known to the Court that Pathans liold life, 
and especially a woman's life ratlier cheap. 
But be their motive what it may, we are 
satisfied that Gul Hassan and Said Rasul 
have been rightly convicted of the murder of 
Musammnt Gul .Tan. and we accordingly re¬ 
ject their appeals and confirm the sentences 
of death pas.sed upon them. The murder 
was cold-blooded and cowardly, and no sen¬ 
tence other than that of death would be ap¬ 
propriate. 

Appeal (./ Mithammad Khalil accepfeJ; that 
oj the other accii^seil rejertol. 


fs. c. -40 ?. W. R. 1‘UnCr.') 

PUN.IAB CHIKF COURT. 

Criminal Utvisiox No. 553 of HHO, 

August IS, 1910. 

Prewnf :—Sir Arthur Reid, l\T., Chief Judge. 
H A R1 KRISHAN—C ox vicr— P kti r lox e m 

versus 

KMPK ROR — PROSEi l TOR- Re.SI'ONDFNT. 

Chniiiiiif — Mmitjniior lujl tit/n-lufiiij hig ilrjfi'livr iitfc 
Co(U' SIX of lh(:o>. j.. ’120. 

Mere supjn'i'ssion of some fads at tlio lime of 
borrowing mimey «lc>es not anionnt to elieatiiig 
where there i.s no evi«le>K<^ of eithei-active <leee|)- 
tion or ilishc)ne''t or IVauclulent adion. So where 
a (lersou morigsiged to smother for Its. l.fK)0 a 
SI niortgsige execntdl in his isiv«>ur of a honse for 
Us. 2.(KH) smd also agr»-ed tlssit in essse of hi.s mort¬ 
gagee ti<»t being al»le to ree«iV(?r his money from 
tlie moi'tgsig<* riglits. he nvouI'I make g«)od the nmni-y 
from his otln-r in-operty: 

Il'-fd, tliat there «as no element of eheating 
itt that person's act «'ven if lie kni'w at tlio time 
of borr«iwing iinniey tliat liis mortgagor’s title to the 
house was defective and cinl md disclose tliis defect 
to Ids ereilitor. 

.V mortgage of a mortgage ol a house is not a re- 
inortg:ige of the house. 

L<il V. .[f'diii .l;'C KIiiiik -A- >^02; 

W. N. (l‘HH) 2().') ; 1 Cr. L. .1. lUft and llmpvror v. 
Jt/s/eo, 27 A. .'*(31 : W. X. (1!K)5) 9M; 2 A. L. J. 

2(3S ; 2 Cv. b. .J- 21 h, rcdeneil to. 

Petili iii for revisioti of the order of W. 
A. beUos.signol, Kstiuiic, Sessions Judge, 
Aimit.sui, dated the 1st April, 1910, con. 
hrniing that of 0. Gordon, Ksquiie, Magis¬ 
trate, 1st Clas.s, Amritsar, dated the 17lh 
Mulch, 1910, convicting the petitioner. 


PS-CtSB—In 1906, one R a grandson of 
one T mortgaged a certain house with pc.s- 
session to H (accused) for Rs. 2,000 by a 
registered deed of mortgage. Tn.stead of 
giving actual posse-ssion, R executed a lease 
in favour of H. After this one M, brother 
of H, obtained a decree against R and in 
execution thereof attached tho house sub¬ 
ject to the lien of his brothers’ mortgage. 
On 29th November, 1906, T filed an objec¬ 
tion that the honse belonged to him. In the 
course of these proceedings M executed a 
viukhtaniama in favour of H for the purpose 
of opposing T's objection. On 29th July, 
1907, the executing Court decided tlie objec¬ 
tion in favour of T and released tlie bouse from 
attachment. 

No regular suit to get the orderofreleasing 
the house was filed by M. 

On 10th April, 1908, H borrowed Us. 1,00J 
from one of his customers G on the security 
of his rights as a mortgagee of the house 
for R.s. 2,000 and agreed that in case of 
G being not able to realiy.e the said sum of 
R.s. l.OdO by the sale of his rights G will be 
entitled to realize the money from his other 
property. H also executed a lease in favour of 
G and made over to liim the mortgage-deed 
and tlie lease executed by R in favour of H. 
This mortgage was acted npon both by H 
and G and H went on paying interest for 
some months. In September 1908,T died leav¬ 
ing the house by a Will to hi.s other grand¬ 
son K. It was not till towards the end of 
1909 tliat G rushed into Criminal Court 
with a complaint under section 420, Indian 
Penal Code, alleging tliat he \vas deceived by 
H as H did not disclose the liouse did nob 
belong to R. 

The main defence of H was that the hou.SG 
belonged to R who ^Yas in its po.ssession and 
that he did not know anything about the ob¬ 
jection proceedings. 

Both the Courts unanimously found tliat 
H was aware of the objection proceeding.s 
and he knowingly deceived G and according¬ 
ly convicted II and gave him a sentence 
of 9 months’ rigorous imprisonment and a fine 
of Rs. 1.000. 

Ijala Jlukani Chnud^ for the Petitioner. 

Mr, VtshuH Singh, for the Complainant. 

Order■—The Couits below have appa¬ 
rently been misled by the false impre.ssion 
that a mortgage of a mortgage of a honse is n 
ic-mortguge of the houuc. 
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All that the petitioner did was to mort¬ 
gage to the complainant For Rs. 1,000 a mort¬ 
gage executed in his favour of a house for 
Rs. 2,000. Even accepting the facts that the 
house was the property of Tilok Nath, grand- 
father of the mortgagor, Radha Kishen, and 
that Tilok Nath has left it by Will to 
another grandson, the elements of the 
offence of cheating punishable under sec¬ 
tion 420 of the Penal Code have not been 
established. 

In arriving at this conclusion, it is unne¬ 
cessary to go as far as the Allahabad Court 
went in Gendan Lai v. Abdul Aziz Khan (1) 
and Emperor v. Btshen Das (2). Neither 
fraud nor dishonesty has been established 
and the Courts below have apparently over¬ 
looked the words “fraudulently or dishonestly” 
in section 415 of the Penal Code, their atten¬ 
tion haying apparently been distracted, by 
tno finding that the defence set up was 
false, from the true issues for decision in this 
case; and, moreover, no active deception 
has been established. The complainant’s 
remedy was by Civil suit, ho rushed into a 

Onmiual Court, adopting the erroneous and 
cheaper remedy. 

I allow this application and set aside the 
conviction and sentence. 

The fine, if realised, will be refunded. 

07 A om * I.r -vr / (lUoWCd. 

2cl /.'Ais ‘ ^ ^ '• 


(b. c. 42 P. W. It. 1910 Cr.) 

PUNJAB CHIEF COURT. 

First Criminal Appeal No 879 op 1910. 

August 31,1910. 

Sir Arthur Reid, Kt., Chief Judge. 

JvHADAM—Accoseo—Appellant 

versus 

EMPEROR— Prosecotor—Respondent 

JzzrTT' 

XLrofrfimT* Code It 

m, ^ »54, 376/.3 u. ^ ^«e f .4.« 

the girl merely 

by the arm ami asked hi. t ? 

him. ^ connection with 

etl her nearly naked ^*^**^*^ accused stripp- 

cries attracted people t^th ^ 
offeiic under sect?onr 37fi *!’n an 

section 361, Indian Penal Code.“" 


Appeal from the order of H. A. Smith, 
Esquire, I. C.S., District Magistrate, Jhelum, 
dated the 25th May, 1910. 

I^Ir. uud Lai, for the Appellant. 

Dhe Assistant Legal Demenihrancer^ for the 
Respondent. 

Order.—The only evidence of’penetra- 
tiou is the statement of the girl herself that 
penetration was effected. 

Having regard to the fact that the re¬ 
cord contains no evidence of injury to her 
person, to the diflBculty which w'ould be ex¬ 
perienced by an unaided man in overcoming 
at once the struggles of a Lehar girl of 18 
or 20 and to the fact that in the first report 
the girl merely stated that the appellant 
seized her by the arm and asked her to 
have connection with him, the conviction 
of having committed rape, cannot be 
maintained. The evidence, however, con¬ 
tains ample evidence that the appellant at¬ 
tempted to commit tlmt offence, that he 
had stripped her nearly naked and that he 

was lying-on her when her cries attracted 
people to the spot. 

The argument tliat the facts depos¬ 
ed to hy witnesses for the prosecution 
constitute only tlie offence of assault punish¬ 
able under section 354 of the Penal Code 
IS hopele.ss. 

i*‘ I see no reason for rejecting the evidence of 
the witnesses for the prosecution except 
thegirls statement as to penetration which 
IS unsupported and cannot, in my opinion, 
safely be acted upon; and while I allow the 
appeal to the extent of setting aside tlie con¬ 
viction and sentence under section 37G of 
the Penal Code, I convict tlie .appellant 
of an attempt to commit rape and seii- 
tencs him to rigorous imprisonment for 
four years, including solitai-y confinement for 
two months, under sections 37()-5Il of tlie 
Penal Code. 

Appeal parihj allowed. 
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MADRAS HIGH COURT. 

Second Civii, Appeal No. 40S of 1908. 

■ September 3, 1910. 

Present: —Mr. Justice Muiiro and 
Jlr. Justice Sankaran Nair. 

rONNUSAMI, MINOR |{Y NEXT FRIEND 

SANNASI MUTIIIRIAN, df.clared now 

A Major—Appellant 
versus 

VYTHILINGAM PILLAI and another— 

Respondents. 

Cu’it Pyoredurc Code XI I' of 1SH2), s, 317 —Suit 

for specifir prrformanre and )iosi-essioii ayninst rvrlijictl 
2 inrcha:fer — Atnciulniciif of jdtiint — Vatnages. 

IMaintilT, a minor, siumI by his next fiioiul for 
spocific pcTforinancc* of an iijfroenient by ib-feinbant 
wlio had j)ioinisod to ]nnchaso certain lainU in u 
Court auction for the minor ami to deliver the same 
to liim ami al^o for possession of those lands: 

that the .suit for specilic performance ami 
possession was barred by section 317, Civil Procedure 
Code: 

J/e/ft,also. that as the plaintiff was a minor, tlie plaint 
shonUl he allowed to l>e amemlcd by tho insmtion of 
fi prayer for (lnma;>es. 

Second appeal agrainst tlie decree of the 
District Court ot Tricliinopoly, in Appeal 
Suit No. l^boflbOG, presentetl apfainst the 
decree of tlie Court of the District Munsif 
of Srecrangain. in Original Suit No. 74 
of 1005. 

Judgment.— AVe think that section 
317 of the Code of Civil Pioceduro of 18&:i 

i.s a clear Itar to tin? salt for specific perform¬ 
ance and possession. But in view of the 
minority of the i)laintiff we tliink tho plaint 
should he allowed to he tiniended hy adding 
a prayer for damages, and we must ask the 
District Judge to find to wliat amount, if any, 
file plaintiil is entlfled as damages. Fresh 
evidence may ho taken. Tlie finding should 
he submitted within six weeks and 7 days 
will he alloiveil for the filing of ohjectioiis. 

In compliance witli tlie above order, the 
District Judge submitted the following 

FINDING. 

Tho appeal lias been remanded hy the High 
Court witli a direction tliat (1) tho plaintilT 
sliould he allowed, in view of his minority, 
to amend ids plaint hy adding a prayer 
for damages and (*2) this Court should 
record a finding, after taking fiesh evidence, 
on the question “To what amount, if anj', 
the plaintiff is entitled as damage.s?” 

2. It appears that the plaintiff has now 
attained Ids majority. He appeared in per.son 
and declared his intention to pioceed witli 
the suit. Under Order XXXll, Rule 12 (1) 


he should apply for an order discharging the 
next friend and for leave to proceed in hia 
own name. 

3. It is said these steps will be taken 
in the High Court where this appeal is now 
pending. I do not think it is the duty of this 
Court to grant leave on such an application 
at this stage, or to delay proceedings while 
such steps are taken in the High Court. 

4. The plaint has been amended and the 
plaintiff claims Rs. 1,800 ns damages from 
(he 1st defendant. Whether the plaintiff is 
entitled to damages nt all depends on the 
decision on issues 1 and 2. 

5. The District Alunsif found both issues 
in plaintiff’s favour. My predecessor in 
first appeal did not consider these issues, 
as he found the suit was barred hy the pro¬ 
visions ef .sectiem 317 of the C ivil Procedure 
Code of 1SS2. 

6. I have no doubt that the decision 
of the District Munsif on these issues was 
correct. From Exhibit A and the evidence 
of Iklr. Gaiiapathi Aiyar it is clear that 
plaintiff’s next friend withdrew from contest¬ 
ing the suit O-.S.No. 3 f of 1901, on the under¬ 
taking of 1st defendant, who was plaintiff 
1 lie rein, to purchase two items of Nanja 
and Survey No. 221 in Advatur at the 
Court auction and re convey them to (he 
minor plaintiff without payment. 

7. Tlie.se lands were only a small fraction 
of tlie family lands concerned in 0. S. No. 34 
of 1001. The 1st defendant did not cany out 
liis part of the agreement. 

8. The Rs. I,t00 now claimed is the 
supposed value of the lands at the date of 

Court auction. , 

t 9. The claim is not an exorbitant one. 
The evidence now recorded proves that 
the lauds are now worth much more. The 
two items of Nanja are well supplied hy a 
channel and similar land adjacent has been 
sold for over Rs. 600 an acre in 1895 ride 
Exhibit G. 

10. Under Exhibit F, land not so 
favourably situate was sold at Rs. 400 for 
",• crticiu'in 19u9. From the evidence of plain¬ 
tiff’s 7th witness it appears that such Nanja 
lands can he rented for 18 kalams of paddy per 
acre per annum. Such lands would, there¬ 
fore, yield at R.s. 3 per kaiatn Rs. l08 per 
annum. Tlie evidence of defendants’ 6th 
\%itne.ss oorroh'jrates this. He is now a 
Survey peon hut until Iw months ago he was 
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1st defendant’s agent. He has leased plaint 
-Kanja for 2 years past. As 1st defendant’s 

agent, he probably got tbe lands on better 
terms than an outsider would have to pay, 

for there is no reasonable doubt that defen¬ 
dant ISo. 2—the purchaser at Court auction¬ 
's really a henamidar for 1st defendant. I)e- 
lendants’ 6th witness pays 32 Icalams rent for 
the two lands. According to this witness he 
had to pay Rg. 4f per Ulam for 5 ImJaws 
of paddy retained by him out of the produce. 

P^ce fetched 

rial u “"a ° '■«P'-«set.ts their 

real value at the date of the auction 1905, as 

t .s shown that plaintiff’s next friend bid the 
lands up at the auction. 

at Conrf^ 

t"! 

^atue. the auction purchaser 
^nows that he will probably have much 
more expense to undergo before he acquires 

fu Ir^ ••eason to anticipate 

deCdant t I litigation. The 1st 

detendant, who had promised to buy in the 

bid a?a”n tham to plaintiff, did not 

md at all but set up 2nd defendant to bid 

dext f’LTf u-'T plaintiff’.; 

ext triend to bid at tlie auction but it must 

also have had the effect of restricting the 
the lands'! 

^•erent the V'. Plaint Nanjas 

Rs. 1,200 '" auction worth at least 

iaettenfirr’’‘'’®“"’"^^°- 221, 8 acres 
Defendants’ ^ cocoanut tope, 

nnreb ble'^ num -'1 

young cod I'aadreds 

8lb witness nu,‘pr‘ I’l^ialiHa 

only 45 tree.s 1 7'‘‘«ai.t tope with 

size for Rs 70n a *'*''‘'* '’all hho 

Hapees 600 do' U 

for this plaint'item. ’‘"'l^‘''’al nation 

tlint the ngitcn'ien't'di 

dant’aletter dated defeu- 

Dosikachariar,isvaiil 

On issue 2 ! tW 

l.st defendant’s mull * iconsideration for 

e.l was the withd-t f 

No. u of 1901 ancUn .1 
that the Carnages elaimS 


Rs. 1, 800 are reasonable and that plaintiff 
is entitled to iuch daranges. 

T!.is second appeal coming on for final 

hearing, after the return of the finding of the 

lower appellate Court, the Court delivered 
the following 

“"""I* *l'e finding. 

iiie plaintiff has attained majority and has 

elected to take the benefit of the agreement, 
Exhibit A He will, therefore, have a decree 
lor Ks. 1,800 against the 1st defendant with 
costs on this appeal as filed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 527 of 1910. 
August 9, 1910. 

Preseiii:~Siv George Knox, Kt., Judge, and* 
!Mr. Justice Karaniat Husain. 

EM PEROR— Appellant 

versus 

CHANDAN SINGH and oth.ers_ 

Respondents. 

LndcnceArf (I of 1H72), s. lOo-Ouu.-Stafement 
of Hitne.s.s and of accused j/crsou uiadc 1 o Police officer 
dunug n,vest,gation cannot hr talccn in evidence- 

Adm,ss.h,h ,jof evnlence-Spccinl dl„nj~Pres,nnpUon 
Cl uninal Procedure Code (Art To/lSO.s;, ... 162 
i he burden of proving the existence of circiunstancos 
bnnginga case wiilnn any special exception or proviso 

contained many part ofthc Penal Code is upon tlm 

person accused and the Court shall i)re.snn.o tl o 
absence ofsncli circumstanco.s. 

Statements n.aclo ton I'olieo Ollieee l.v witnesses 
<Iunng .nvestignt.on .and redneed to writing ean.m? 
1,0 used ns ov.donee ngninst tl.o neensed. Xor enn I Im 
s ntoments ot .accused persons under .arrest made to n 
Sul,.Inspector of Police and redneed to writim- .and 
|iilt in a special diary be ii.sed agaimst tlie accused. 

t-nminal appeal again.st tlie jiulgment, of 
the Sessions Judge of Banda. 

Mr. p,7Zon and Jlr. ,1. li f„,. j|,g 

Opposite Party. 

The Government AdvocaU^ for tho Crown. 
Judgment. —Chandan Singh and 

eight others wilii him were convicted for 
trial to the Court of Se.ssion on the following 
offences, namely, tliat on 2:)th :^^alcll 1910, 
tliey committed riot being armed with dead¬ 
ly weapon.^, to w'xt lathis, that on tlie 25fh 
March 1910, tliey caused tho deal Ijs of Cliinto 
Singli and Gandlia Singh and so c unmilted 
culpable liomicide not amounting to murder. 

In the case of Chandan Siiigli the lalter licad 
of cliarge ran tliat on the 25tli Marc’i 1910 
he committed miu’der. 

The learned Judge lias gone into the ease 
with very gieat care and at great lengtii aiul 
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it is, therefore, witli the greater legret that 
we find ourselves compelled to record that the 
procedure adopted by the learned Judge has 
rendered the trial infruotuous and thus leaves 
us no alternative but to order the accused to 
be re-tried. As this is the case, we for obvious 
reasons abstain from commenting in any way 
upon the value of the evidence, recorded in 
the trial. They will stand committed for 
trial lo the Court to which we shall commit 
them precisely in the same position as they 
stood when they were committed for trial on 
the ISth i^fay 1910. There is, however, one 
error in the charge against the eight accused 
(other than Chandan Singh) which we 
find ourselves obliged to put light. Both the 
learned Magistrate and the Sessions Judge 
seem to have quite misundeistood the law re¬ 
garding an offence under section .SOI, Indian 
Penal Code. Section 300, Indian Penal Code, 
lays down that 'except in the cases herein¬ 
after excepted, culpihle homicide isnnuder, if 
the act. hy which the death is caused, is done 
with the intention of causing death, or bodily 
injury likely to cause death, or bodily injury 
sutlioient in tlie onlinary course of nature to 
cause death nr if the person committing the 
act knows that it is so imminently dangerous 
tliat it must in all probability cause death 
or such bodily injury as is likely to cause 
deatli and commits sucli an act without any 
excuse for incurring tlierisk of causing death 
or such injury as afore.said.’ 

In the pre.sent case the learned Magistrate 
who committed the accused arrived at the 
opinion that Cliamlan .Singli did not cammlt 
any offence less than murder. Now we do 
n >t say whetlierthe opinion of the committing 
Atagistrate was c irrect or not, but if there 
was any ground for it, then not only Chandan 
Singh l)ut tlie otlier accused persons w'ere, by 
the provisions of section 149, Indian Penal 
(‘ode, guilty of the offence of murder, provid¬ 
ed it be found tliat the offence of murder 
was committed in prosecution of the common 
object of the assembly, th., to commit an 
assault upon Chinie Singh and Gandha Singh, 
i.r if it be found tliat tlie offence was such 
tliat the members of the assembly knew it 
likely to be committed in the prosecution of 
that object. 

Nor must it he forgotten that under the 
provisions of section 105 of the Indian Evi¬ 
dence Act, when a person is accused of any 


offence, then the burden of proving the ex¬ 
istence of circamstance.s bringing the case 
within any special exception or proviso con¬ 
tained in any part of the Code, is upon the 
person accused, and the Court shall presume 
the ab.sence of such circumstances. An 
illustration given is that of A accused of 
murder alleges that by grave and sudden 
provocation he was deprived of the power of 
self-control, the burden of proof is on A 
and the Court has to presume the absence of 
such circumstances as would bring the case 
under grave and sudden provocation depriving 
him of the power of self-control. As re¬ 
gards this portion of the case, the learned 
Judge appears to have been quite wrong, but 
there i.s a still more serious error of procedure 
vitiating the trial as held by the learned Ses¬ 
sions Judge. In the case of witness after wit- 
ne.ss and more particularly in the case of Abdul 
Jalil Khan w'e find that the learned Ses.sions 
Judge took from the mouth of Abdul Jalil 
Khan the .statements made to that officer in 
the course of investigation. The Sub-In¬ 
spector has not merely been allowed to re¬ 
fresh liis memory by referring to the diary 
bat the learned Judge has actually used the 
.statements which the Siib-Inspeefcor reduced 
to writing as evidence against the accused. 
For this there is no authority whatever in law. 
The learned Judge has also taken into account 
the statements made hy the accused, to the 
Suh-lnspeotcr while under arrest, statements 
which were reduced to writing and put in the 
special diary. It is impossible to say that 
these statements did not influenco the learned 

Judge and the asses.sors who assisted him in 

holding the trial. Indeed we ourselves have 
felt very great difficulty in consequence of these 
admissions. We might have decided the case 
upon the evidence, but then we .should have 
had to call upon the accused Bishnath Singli, 
Ram Charan, Nanku, Sheoraj, Dulare, Mullah 
Singh, Raninath and Hazari to show cause 
why they should not have been cimmitted of 
the more grievous ofTence of culpable homicide 
amounting to murder. 

We wish it to be distinctly understood 
again thatweare not pronouncing any opinion 
whatever either npor. the guilt or innocence of 
the accused persons. The change in the 
charge would have been nece.ssary and it would 
have to bo made before we had evan looked into 
the evidence. As a re-trial in the case of the 
eight accused above mentioned becomes neoes. 
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sary, ifc is only riglit to order that accased 
Chandan Singh be also re tried. 

We, therefore, reverse the finding and the 
sentence in the case of all the accused and we 
order them to be re-tried by the Court of Ses¬ 
sion at Jhansi. The accused will be restored 
to the lock up as usual. 

Tie-trial ordered. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1957 op 190S. 

September 2;ii, 1910. 

Viesent: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswamy Aiyar. 

HUKDAR STED BACHA SAHEH— 

Appellant 

verstts 

KARUPPANA PIIjLAY and other.?— 


Respondents. 

CompromUe decree-Scttlemevf for a irxrticuhir period 
— tlaun for future years on the ba.^is of the compromise 
Res judicata Conutruction of compromise de:ree. 

IJy the terms of a compromise, which was made a 
decree of Court, the plaintiff a<rrc«ed to his hemg ad. 
judged entitled to a certain share for a particular fasti, 
oil the basis of an admission by the 4th defendant. 

In a claim by plaintiff for the share due to him fur 
Bubsecjuent years: 

i/dd, that plaintiff was not estopped by the rule of 
les judicata from claiming a larger amount by reason 

y compromise decree which only settled 

plaintiff s share for a particular period. 

In re South American and Mexican Co., 1 Ch. 37 - 

referred to. 


Second appeal against the decree of the 
Temporary Subordinate Judge’.s Court of 
Madura, in .4ppeal Suit No. 718 of 1907, pre- 
Rented against the decree of the Court of the 
District Munsif of Dindigul, iu Original Suit 
No. 571 of 1905. 

of the case are fully set forth in 
the following judgment of the lower appel¬ 
late Court; — 


Plaintiff and defendants Nos. 5 and 6 

*’eirs of or 

Habibuddm Sahib. Defendants Nos. 7 and 
are the sens of one Abdul Khadir. Defei 
ants Nos. 1 to 3 are members of the mosqi 
Committee, and 4th defendant is the manage 
He i.s the appellant before the Court. 

1 here are nine villages attached to tl 

plaint mosque. The net income is divide 
into 5 shares, 2 of which are allotted for tl 
expen.ses of the mo.sque and the remaining 
Rharesgo to the descendants of the Sail 
byyed Sultan Allauddin Avulyar. These d. 


scendants are grouped into three classes so 
that each class would get Jrd of 3/5ths of the 
net income. The class with which we are 
concerned in this suit is called the third class 
or the third Pangu. 

3. The third Pangu was divided into 10 
shares at the time of the Inam Settlement, 
For purposes of this suit, it may he mentioned 
that Syed Habibuddin Sahib alias Masumiali 
Sahib, Syed Abdulkhadir and Syed Hussain 
Sahib formed the third Pangu. Of these 
Syed Hussain is dead and his line is extinct. 
Plaintiff and defendantsNos. 5, 6, 7 and 8 are 
the representatives of the other two persons 
as stated at the outset. 

4. Notwithstanding ground No. 3 in the 
Memorandum of Appeal, it is admitted before 
me, just as it is was admitted in the written 
statement, that plaintiff anddefendants Nos. 5 
and 6 are entitled to and were receiving 

7iths/16 shares out of l/5th of the total net 

income and that defendants Nos. 7 and 8 
were similarly entitled to and were re- 
ceiving 2ith/l6 .shares. The whole dispute 
now relates to (i/l6 shares in the tliird Pangu 
originally owned by 8yyed Hussain whose 
line becjime extinct. It is not clear wliea 
the line became extinct. 

5. By an adjustment before tlie lower Court, 

it was agreed, among plaintiff and defendants 
Nos. 5 and 6 on the one hand and defendants 
Nos. / and 8 on tlie other hand, that tlie former 
should take ll^/ld shares and that the 
latter should take 4^/16 shares. In other 
words they appropriate among themselves 

in certain proportions the share of the extinct 
line. 

6. The first question for consideration in 
appeal is whether the 6/l6th share of Syyed 
Hussain has lapsed to the Durga or enure.s 
for the benefit of the surviving members of 
the branch to which he belonged. Tlie 
original grant was made, Jirsllij, for the 
maintenance of the mo.sque, and sccowUtj. for 
the subsistence of descendants of the Saint 
whose remains lie buried in tlie mosque. A 
definite share of the total net income, namely 
2/5th,is allotted for tlie former object and the 
balance should be utilized for tlie latlerpiir- 
pose. The surplus iniMine attiu* dedm^fitig 
what is allotted for the maintenance of the 
mo.sque should be distributed among tin* 
surviving ilescemlants in (*ach bramdi. In 
the third Pangu with which wo aio concci ti¬ 
ed in this .suit, admittedly, the oidy su; viving 
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members are plaintiff and defendants Nos. 5 
to 8. It is not tlie cas? for the appellant 
that the deceased Syyed Hussain has left any 
nearer heir than these persons. I agrree with 
thelowerCourt in finding that (he 6/l(3thshare 
in the third J’angu does not lapse to the 
Durpa but ll»at (ho manager of tlie mosque 
bolds the surplus income in trust for the 
descendants of the nrlginnl Saint; in other 
words, tliat this C/lfiih slmre is held by the 
manng’er in trust for such parties as may be 
found entitled (o it. 

/. As regards plaintilY’s case to a share in 
the said (i/l6tlis sliare. tlie first objection raised 
is, that his claim is barred as re.s* judicaln. The 
facts which give ri«c to tliis plea are these, 
in 0. 8. No. 526 of IDOO on the file of tlie 
^Madura ilunsif's C.onrt. plaintiff sued for i 
of l/5th sliare appertaining to tlie t liird Pangu. 
It will be remembered tliat the third Pangu is 
entitled to l/5th of (he net income. Plaintiff 
is one of thiee biolhers, one cif wliom had 
gone abroad tlien. Plaintiff, therefore, claim¬ 
ed that he was entitle'! to a moiety of l/oth 
and tliat the other moiety hehmgcd to his 
In-oMier who was present. Thereby, he ignoi- 
eil not only the el lim of his absmit brotlier 
but also of I lie defendants N.is. 7 and S. The 
present 4th defemlant (nniiag(M-) was also 
tlie 4th defendant inthai^uit. He spe(nlical- 
ly raised the pnril that plaintiff was not en¬ 
titled to of l/oth or l/lO of the im'ome but 
tliat he was entiih*.! only to j’jrd of 7;iT6 
of l/oth of ih(* income. fn other \voni'<. his 
defence was that i)laint i If and Ids two lirot hers 
were not entitled to tlie whole of the third 
I’angu leit were entitled only to 7^ Phh of 
tlie Pangu and tliat, plaintiff as one of three 
brothers was ent itl^d to rd of it. It is an 
admitted la'-t. that Syyed Hussain's liiu; 
beeame exlinet long before the ilate of tliat 
suit. It plaintill was entitled (o participate 
ill I lie .share of S> etl l lussain's lu aiieh. it was 
ti claim wliieh hi- ndglit, and ought to have 
ma<le a groiiinl of altar*k in the former suit. 
Nay. he did iuak<- it a groiiml of attack iu 
that suit. f>'r li<! <daimed md. only 7,1 Tt) to 
whi<di his branch was entitled but (be wliole 
of the 16 shares of tlio third Pangu for hi.s 
biancii. The only giound upon which he 
could lay such .a claim was an alleged right 
to smreecd. either by inheritance or survivor- 
sldp, to tlio share of the defunct Inaiieii. I 
have mcntioiu'd tlicse fact.s in some detail to 
make it cleai- tliat the very pjint now in ijsSJe 


Ualo 


formed the subject of controversy in the 
former suit. In fact, the .Srd issue raised in 0. 
S. No. 523 of 1900 was:—" Is plaintiff entitled 
to l/lOth of the gross income (and to l/6th of 
the surplus of 2/5th of the gross income) or is 
he entitled only to ^rd of T^th 16 of l/5th of 
the net income (after deducting the items of 
expenditure mentioned in para 2 of 4th de- 
fendant’.s written statement). The portions iu 
parenthesis relate to other matters with 
which we are not concerned. Plaintiff claim¬ 
ed a certain proportion of the gross income 
whereas the defence was that ho wa.s en¬ 
titled to a smaller propoidion of the net in¬ 
come. It is now settled that the net income 
and not gross income is to be the basis of 
calculation, lint the main point to be noted 
is that whereas plaintiff claimed l/lObh 
for himself, the plea was that was entitled 
only to ;\rd of 7j/l6 of ]/5. Now to the al¬ 
legations in this suit, plaintiff’s two brothers 
are both before fhe Court. And so instead 
of claiming 4 of l/5 be lias now sued for Jrd 
of l/5th but. the defence is just wdiat it was 
in the earlier suit, nninely, that lie is en¬ 
titled only to ;'[rd of Tp/lO of l/5. This point 
is incliKled in the ilrd issue raised in the 
prc.scnt suit. I think I have shown with 
sullicient cleat nes.s that both in the former 
as well as in the present suit plaintiff’s claim 
included the share of the defunct br.inch, but 
the 4th defendant resisted his claim to any¬ 
thing more than 7^/16 of the third Pangu, 
thereby excluding the share of the extinct 
line. This matter has formed the subject of 
a specific i.ssiie in both tlio suits. 

8. Suit No. 526 of 1900 was compromisetl. 
Hefore the tiling of raziufimah, plaintiff 
presented tlie application X (r) alleging that 
he had ngieed to accept of 7^/16 of l/5tU 
sliate. The final nizCnn^tMih was to the same 
effect. [Viih X (r) and X (d)]. 

9. I do not think the lower Court is right 
in remarking that the pleadings in the former 
suit do not .show that the question was raised 
iu the present form. The wording of the 3rd 
issue iu b^th the suits is substantially the 
same. It is urged that there was no .specific 
i.ssue as to wliefher Sayyed llussain's lino 
was extinct and as to wlu) was entitled to the 
share appertaining to fhe said line* 'I lie 
issue in the former suit is, no dmbt, not 
woriled in tliat manner but there cm possibly 
be no doubt that it did comprise the share 
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of the extinct line as part of the matter 
raised for adjudication. It will not be in¬ 
appropriate to point out that the issue in this 
suit is not worded in the manner suggested 
by the respondent and that the logical out¬ 
come of upholding this contention would be 
that the matter would not be set at rest 
even by the adjudication in this suit, 

10. The lower Court is also wrong in 
observing that there is a reservation in the 
razinamah so as to prevent the operation of 
res judicata. The reservation, it must be noted, 
bas no reference to the extent of the share 
claimable by plaintiff but relates to the 
amount of collections made for two faslies, 
the claim for which had matured before the 
date of razinamah. 


11. I am also of opinion that the lower 
Courts view that the consent decree can 
operate as res judicata only so far as the claim 
for the fashes to which it relates is concerned 
18 incorrect. What was the subject-matter of 
the former suit and what was the matter ac¬ 
tually decided by the razinamah? The point 
was not the particular amount due for a parti¬ 
cular/a^ but the rate at which plaintitf may 

claim. It was a question of right, which, when 
aecided in one suit, must operate as res judicata 
lu a subsequent suit. 

filed 0. S. No. 566 of 1902, on 
the 6 e of the Madura Muiisif’s Court alleging 
hat he had been defrauded iu the suit of 
■lyuu. He objected to the razinamah X (d) 
not on the ground that he was allotted therein 

of fffound that the amount 

to him T."- properly represented 

* 1,0 * • compromised, but 

nowunr^”' 

now under consideration. 

hotlfV^^ admitted fact that plaintiff has 
tWo subsequent 

receTvrr^^ «uit 

The ^ ^ Pangu. 

did not 

acquiesced in it even 

uurii.g the suit of 1009 ^ l i i 

granted receint. i.- u ^ 

share to be h onvlr"'\ '‘“knowledge bis 

he cannnf t ^ urn of opinion that 

liiffher rale. 

S^No^r26'of'l9oS'’^“ftl.e decree in 0. 

und that “there wL Tt ^ r 

‘e Wds not even a judicial 
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pronouncement regarding plaintiff’s conten¬ 
tion.” The question for consideration is 
whether a consent decree would operate as 
res judicata. A judgment by consent or by 
default raises an estoppel just iii the same 
way as a judgment after the Court has exer¬ 
cised a judicial discretion in the matter. 
[In re ooath Amerircm and Mexican Company 
(1).] When a state of fact.s is accept¬ 
ed as the basis of a compromise whereby a 
suit pending decision is amicably adjusled 
and when the compromise is not vitiated by 
fraud, those who were parties to it and their 
privies should not afterwards be beard to say, 
for the purpose of reviving the controversy, 
that the real state of things was otherwise 
\_NilaTiandhen Nanibtidirapad v. Padmanahha 
Feviiarma (2)], It follows that a consent 
decree is just as binding on the parties to the 
proceeding as a decree after a contenticus 
trial. [Nicholas V. Asphar (3)]. The same prin¬ 
ciple is applied in cases in which a decree is 
passed after the taking of an oath on a ques* 
tion of fact [Ve7ikatapnthi Naid/c v, Tirumalai 
Chetly (4)]. Boma Nalh Das v. Mchesh 
Chundar Lai (5) is a case wliere the 
doctrine of res judicata was held to apply 
where in a previous suit one of the parties 
made default and his counsel said that ho 
had no instructions. It is needless to mul¬ 
tiply analogous cases. 

15. I’hough the present claim relates to 
different faslics from the claim in tlie former 
suit, the same issue has aiiseti in both suits 
and the decision iu the one suit operates as 
res judicata in the other suit notwitlistandiiig 
that the former decision was based upon a 
compromise. Tlie application of the princi¬ 
ple of res judicata is regulated by tlie ground 
of legal riglit on wliicli the claim is based 
rather upon the casual circumstance that the 
present claim relates to a different period. 
[Udaiya Tevnr v. Katama Xafchiyar (6) and 
Jlama liao v. Surii/a Iiao (7), Sitanath ^lidda 
v. Dasudcv Midthi ( 8 ).] 

1(). In the result, I find on Tiio 7tli issue, 
that plaintiff is concluded by the decision in 

(1) 1 Ch. .^7; 12 H. I; 71 b. T. 59-1; 12 \'L H. 12J. 
C-1 b. .T. Ch. Ifi9. 

(2) IS M. 1 ; 22 r. A. 12S. 

(2) 24 C. 2H> at }». 227. 

(-1) 24 M. 447. 

(.■•)) 9 \V. N'. <)79. 

(li) 2 .M. lb C. K. 121. 

(.7) 1 SI. 

(S) 2 C. L. J. 5-la 
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O. y. No. 5'36 of 1900 from claiming more 
than ^ or 7g/16 of 1/5 of the net income 
—unless by a reason in the change of circum¬ 
stances since the said decision, plaintiff lias 
become entitled to a largo share. Hut there 
is no allegation to that effect. 

17. It is admitted before me that in the 
light of II (f/), the cl aim for fasU 1310 was 
fully discharged. For/^/^•^i 1311, plaintiff is 
entitled to recover U«. $6-1-1, minu^ Rs. 37 
or Rs. 49-1 1: for f>ts}i 1312. plaintiff is en¬ 
titled to recover Rs. 62-2 2. (Vule I d). Plain¬ 
tiff will get a decree for Rs. 111-3-3. 

1$ I.i inodilication of the lower Court's 
decree. I direct (hat plaintiff do i*cco\’cr 
Rs. 111-3 3 from tlio Durga funds in the 
liands of the 4tli defendant. Tlie rest oi the 
claim is dlsmisse*!. Proportionate costs 
throughout between plaintiff on the one hand 
and the 4ih tUfendant on the (dher hand. I 
make no order as to tire c>sts of other defen¬ 
dants. 

Judgment. —The t>nly question raised 
by the pieseni appeal relates to (he construc- 
fion of Kxliilrit Xlc. 'rirat is a decree in 
pursuance of a coinprnniso between the 
parties in a previous suit (O. S. No. 526 of 
lOO;:) fur I-C rovei y of the anionirt due to the 
preseni plaintiff, appellant, on account cf his 
sliare. The que.stiun is. did the decree settle 
the dispute b(‘W(*(M5 (he parties as to tho 
share to which the plaintiff was entitled? 
The deci-ee tloes not in so many words pui- 
port t<r <leciile wliat is the propm* s!.ai-e of 
the plaintiff. Does what is tlecided thereby 
involve tlurr a decision as to the share to 
wliiclr the plaintiff was entitUnl ? Paragraph 1 
recites that the Ilh defemlant in that suit, 
the l^t resporrdciit, admitted that (he jrlaiir- 
1 iff was cut ir led to a 7s .shar e w it h Iris biother. 

The parties emsented to a decree in favour 
<if the plaintiff for' certain f islii on that 
basis. Hut the acceptance by the plaintiff 
of the amount dm; to him f‘U’ sv particular 
pei’iorl calculatial on tiro basis of his share 
admitted by (he 4th defendant, does not im¬ 
ply that tire pai’ties necessaialy intended to 
settle wlial should be the shai'cs of the plain¬ 
tiff for future 
cm (I ad Mi'.ci 
<lecree for* the exact amount claimed due 
[••r the 2nd instalment and the dismissal of 
till* counter-claim with r-eferenco to (he 1st 
in^.t}ilinent, necessarily inv<dvcd a (leei.sion of 
the <iue»dion as to tlie truth of thogruiit. 


years, [/a to South Amcn'~ 

:an Compauu (1)]. Tire 



Further, in that case there were other cir¬ 
cumstances set out in the judgment of Lord 
Herscbell wbicli clearly pointed to the parties 
having settled the dispute as to whether the 
agreement propounded was true. In the pre¬ 
sent case all that is embodied in the decree, 
E.vbibib X (c) is consistent with the plaintiff 
having agreed to accept what was admitted 
to be due without the parties having de¬ 
cided the question as to future years. The 
respondents having failed on the question of 
res Jndicil iy and the plaintiff being found to 
he entitled to Jrd of Rs. 111-2 of the third 
Pairgn, the decree of the Subordinate Judge 
will ho varied by adding Rs. 68 to the 
amount awarded by him. Eich party will 
bear his or tlieir own 20 .sts. 

Decree varied. 


M.VDRAS high: COURT. 

Second Civin .\ppe\i> No. 6S2 of 1901. 
September 13. 1910. 

Present: — Mr. Justice Munro and 
Mr. Justice Krishnaswami Aiyar. 

VENICATACHAIiA ASARI — 

Appellant 

versus 

SUHRAMANIA CHETTY and others— 

Respondents. 

Lunifalion Act (X\'of\H77). Srh.U, art. \l—Civil 
Pmrcibicc Codr (.17 A'/P of I«S2), x. 335— hroiifjht 
u ltltin itnr i/rar of ndrct‘.-!r ordrr under r. 335, Cu’il 
Prfrrdupc Code—Soil h/j ht^iititiudar— Adt'erse poss^cs* 
(IS oii’iinat suhscipient to fitjrffjitjc^JIoiV 

far (iffeels morlijaijee's rights. 

riaiiifilT, airaiiist whom an order was passed under 
iJcction 3.35. Civil Procoffiire Coffv, 1882, .sued for 
|)o.s.-i<*.ssioii wiMiin one year from the date of the order. 
,\t the hearitig it was fouii<l that ho was only a 
Imuntidur and tho 2iid jdaintitT was brought on record 
as the real owner. It was contended for defeudatits 
that the suit was barred nmler article 11 of Schedulo 
1 f of the Limitation .Vet as the 1st plaintiff, as bcnitni- 
d tr, was not entitled to sue and time liad run oufc 
hofore 2nd plaintifT was hronght in as such. It was 
al.so foiiml that after the Mortgage to plaintiff, 4th 
»lefendant had held possession e)f property a Iversoly 
to the mortgagors for over 12 ye.ars: 

Hfld. (1) that the phiintiff, (hough a hrn'intid'tr, 
Was enfitlo<l to sue as the per.son agiinst whom tho 
order was made under suction 33’», Civil Procedure 
Code. ISS2. 

(2) thatastlie 4th d.‘fendant’s a lvar.SD p»}? 03 n‘an 
CojuiiK-ncc 1 sul>.se(|nont to the d ite of tho pi lintiJT's 
mortg.ige, it wns not adver.so t > the pt unti.T till tho 
latter pnichuicJ the property in Court anctiou in 1‘JJA, 
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Aimadar Mandal v. J^alchan L'll l>.Ty, 33 C. 1015 j 
10 0. W. N. 931, followed. 

Second appeal against the decree of the 
District Court of Salem, in Appeal No. 237 
of 1907, presented against the decree and 
judgment of the Court of the Principal 
District Munsif of Salem, in Original Suit 
No. 2-13 of 1906. 

Facts of the case are sufficiently clear 
from the following extracts from the j udgment 
of the first Court. 

This is a suit for a declaration of plaintiff.s’ 
title to the plaint houses etc., and for re¬ 
covery of possession thereof from defendants 
together with costs. 

2. The plaint is based on the following 
allegations:—The properties in suitoriginnlly 
belonged to one Arunachala Asari, tlie 
adoptive father of 1st defendant, and to his 
brother, Ulagappasari. Subsequent to their 
death, they were owned and enjoyed by 1st 
defendant and Ulagappasari’s widow and, 
after the death of the latter without issue, 
1st defendant and his natural father, the 
2nd defendant, were iu possession of the 
same. They mortgaged the properties to the 
plaintiff for Rs. 350 on IdthOctober 1391 and 
raised the amount to meet the expenses of 
Ulagappa’s widow's obsequies and to meet 
their own family neces.sities. A decree direct¬ 
ing the sale of those properties was passed 
by this Court upon the said mortgage in 
Original Suit No. 292 of 1903, in execution 
of which the plaintiff purchased them and 
obtained a certificate of sale. On attempting to 
obtain possession, 3rd, -Ith and 5th defendants 
at the instigation of 1st and 2nd defendants 
obstructed and as the result of a petition filed 
by plai::tiff for removal of their obstruction 
and for possession, the Court, upon the conten¬ 
tion of tlie 4th defendant, referred the peti¬ 
tioner to a regular suit. Fourth defendant is 
a mere tenant under 1st defendant and he 
has no manner of right to the plaint pro- 
pertie.s. He was also a party to Original 
Suit No. 19 of 1897 of the Salem Sub-Court 
instituted by one Akilandammal, the daugh- 
ter-in law of Ariinchalasari, for po.ssession of 
the plaint properties and was placed ex parte 
and hence tlie 4th defendant Is estopped from 
contesting the plaint claim. 

3. Fiftii, Gth and 7tli dofendaat.s are ini- 
pleadod for the roasoi that they are tonints 
occupying the plaint hou.ses. 

First, 2nd and 3rd defendants pray for 


their exclusion from the suit on the ground 
that they offered no obstruction to plaintiffs* 
possession and that they are unnecessarily 
impleaded. 

5. Fourth and 5bh defendants totally deny 
the plaint allegations and lay claim to the 
suit properties under a gift by Ulagappasari 
to the 4th defendant made about 40 years 
ago. It is alleged that these defendants were 
not under any necessity to contest the claim 
in Original Suit No. 19 of 1837 referred to 
in the plaint by reason of the withdrawal by 
the plaintiff in that suit of her claim to the 
properties in question and one ICasturi Cliattiar 
is stated to be the beneficial owner. Fourth and 
5th defeadauts pray for dismissal of the suit 
with costs. 

6. Sixth defendant contends that tlie house 
in question was built by him on 4th defen¬ 
dant’s vac.anb site with his permission about 
1 0 years ago, agreeing to pay a monthly rent 
of 8 annas to tlie-Ifch defendant therefor. He 
further pleads that the suit is birred by limit¬ 
ation and prays for dismissal of the claim 
with costs. 

7 Seventh defendant states that he is only a 
tenant under VelayiuUsari, the 4th defendant, 
and tha'-. lie has no other right to the proper¬ 
ties in suit. 

8. Kasturi Clietti, referred to in the wri;teri 
stitement of IMi and otli defeiiliiib was mide 
Soh defendant in the suit, but subsequently on 
hi.s own application he was made 2nrl plaintiff. 

* * ^ # -* * 

10. L-sue No. 12.—The plea of limitation 
involved in this issue is of a two-fold cha¬ 
racter. One aspect of it has to be dealc 
with, before we c.in proceed to consider the 
r3m3»inin^ Qiisstions iii tliGCJisp* It Jirisss iu 
this w<y. The 1st’plaintiff, who purchased 
the plaint property in Court sale in execution 
of the decree obtained by him against the 
1st and 2nd defendints in Original Suit 
No. 292 of 1903 on this Court’s file, proceed¬ 
ed to take delivery thereof and he was ob¬ 
structed by tlie other defendants and thei'o- 
upon he applied to the Court for delivery 
of po.sses.sion free of tlie ()b>fruction. The 
application wa.s disallowed an 1 lie was re¬ 
ferred to a regular suit on 8t1i August 1905 
(rn/e K.xiiililt VI). lie tlien instituted this 
suit under sect ion .'hlo, Civil Proc(*iiiire C^iile, 
on 5th .filly 190 ) or within one year fi’Oin the 
date of tlie said order. The contending de- 
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fendanfs in their written statement objected 
to the suit on the pround that the 1st plain¬ 
tiff was only a beuamitlay and that the bene¬ 
ficial owner was one Kastnri Chetti, who was 
then added as Sth defendant. Upon his ap¬ 
plication Since made he was transposed as 
the 2nd plaintiff by order dated 12th Septem¬ 
ber 1906. Xow, the contention is that 2nd 
plaintiff ought to be deemed to have actually 
instituted this suit on the la.st-mentioned date 
and as it is more than a year from the date 
of the order cn 1st plaintiff’s application to 
lemove tlie defendants’ obstruction and give 
him possession, the same is barred. The 
former pait of the contention is, no doubt, 
light. Ja considering tlie latter, several 
questions arise. First we liave to see 
whether the 1st plaintiff was a hennmtthir at 
date of the order or when he filed the suit. 
The 2nd plaintiff state.s in Exhibit 1, the affi¬ 
davit filed by him when seeking to he made 
a plaintiff, lhat he is entifle<l to the property 
in suit in the iiiannei alleged by tlie 4th 
and 5fh defendant.s. Ja lii.se\idence lie e.\- 
plains that liis right was derived under an 
agrrement from the 1st plaintiff. It would 
show tliat when Ihepropcity was first pur- 
elia.'^ed iii Coiwl auctron, it was in his own 
right and not on behall of the 2nd plaintiff 
that tlie l.st plaintiff purcha.sed it and that 
he agreed to admit the ^nd plaintiff to a 
right tlitiein cn some future date. 'NViiat 
fliat date is, it is not expressly specified. 
But it is clear lhat it mujt have been sub- 
sifjuent to tli(‘date of ihe oidei* refeiring 
the 1st iilaintiff to a legular .suit, for we 
find that, in opposing the Fst plaintifi’s appli¬ 
cation for deliver-y. the 4th and 5rh defendants 
liave not inised tlie contention (hat he was 
only a hmamidor and that the leal title Jay 
in another. I'^ven now it would appear from 
the 2nd plaintiff’s evidence that his right 
is inchoate, ami the extent of it too lias not 
yet heeii settled. 4’l:cie is absolutely no 
evidence on the other’ side that the 2nd plain¬ 
tiff was the real bc-nefieial owner at the 
Ccurt pniehase, so that the proecedri’gs 
whicli led to t lie or del’under’ Exhibit could 
iiffeet him. Supposing, however’, that this 
Wins the case, it ise\ident that 2nd plain¬ 
tiff slionld have the lierielit of 1st plaintill’s 
act ill insi ituting the suit. Jii his affidavit 
J'ixliihit 1, he swiars tliat he ga\'e coii.sent 
tu the 1st ]ilaintiff to institute the suit. 
Tills means lie had constituted him his agent 


for the purpose and under the ruling in 
Kuthar.crnmal liajuU v. The Secre 
fory of State for India in Conucil (1), be 
can maintain a suit as an agent, even if bo 
were a hendmuiar. If no agency can be 
implied from this, the principle of the rule 
ill v. Kriahnan (2) is applicable. 

The presumption is that all acts done by a 
henamidar are done with the knowledge 
and consent of the real owner. He is held 
to he his agent and, in consequence his acts 
are held to hind the principal. Conversely, 
if il'.e Icniamidor'n acts would bind the real 
owner with liabilily, if, follows that the 
rights arising out of them would enure to 
h:s benefit. In this view', the in.sfitution of 
the suit by the 1st plaintiff would enure for 
the benefit of the 2nd plaintiff also. This case 
ha.s some affinity to the one dec'ded in Moha- 
dev Horn ilM/a Sutur v. Bahi Chimnan 
butar (.1) with a distinction in its own favour, 
Ihe 2iul plaintiff is at best an as.signee from 
the first. An order having been passed 
against the a.ssignor, he filed regular suit in 
time in (liis ease which was not done in the 
other'. I^lacing a liberal and equitable con- 
sfniction on the matter-, Ihe High Court held 
that the assignee was entitled to hringa suit 
williin one year from the date of his assign¬ 
ment and in this case ns it has been found 
that lhea.«signment or the agreement to n.ssign 
must liave been subsequent to the date of the 
order, it may be presumed to havebeen within 
one year hefoi’e the 2nd plaintiff's addition on 
the record as .such. 

11. Another view of tlie matter is tlmfc 
if tlie proceedings iristituted by a hc?ia7)iidnr 
arc null and void, behind tlie back of the real 
owner', tlie latter is not affected by tliern. Pfe 
can regard ihein ns not liaving been initiated 
by him and his general rights will survive. 
Assuming that the 2iid plaintiff was the real 
owner*, he can avoid all the proceedings rnsti- 
tiilttl by the 1st plaintiff and bring a suit on 
I he basis of his title under the sale certificato 
and ask for possc.ssion within 12yeais fi'onr its 
date. Viewed in all its aspects, the objection 

under coiisideiation has no force and 1 Jiold 

lhat the suit is not barred under article 11 of 
the secoml Schedule to the Limitation Act”. 

On the question of adverse possession 
ill respect of a portion of the property by (he 

4th defendant, the Munsif hold tliat his nos- 

(I) yo M. 2-i5. (2) 15 iM. 207. 

(- 6 ) 20 li. 7yO; 1 buiu. L. It. 013. 
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session was adverse to that of the 1st and 2nd 
defendants from lb91, ^.e., more than 12 years 
prior to the institution of this suit, and 
hence it was adverse to the plaintiff who was 
a mortgagee from 1st and 2nd defendants. 

The Munsif decreed plaintiffs’ claim except 
in regard to the said portion. 

The defendants appealed and the District 
Judge affirmed the Munsif’s decree in the fol¬ 
lowing judgment:— 

Tl»e first question raised in this appeal is 
the plea of limitation discussed in paras. 10 
and 11 of the Munsifs judgment. It is 
strongly urged for appellant that the ruling 
in Kuthaperumal Fajali v. Secretary of State 
for India in Council (l) bars the suit abso¬ 
lutely. In that ruling the general principle 
enunciated is that the question whether a 
hcnamidur can sue depends upon his showing 
that the facts of the case are such as to give 
him seme right to sue under the general law. 
In the case of Shnngara v. Krishnan (2), 
quoted in the former case, it was held 
that theie is a presumption that a lenimidnr 


sues with the consent of the owner. In th( 
present case the 2nd plaintiff (2nd respoiv 
dent), who wan brought on tlie record nffei 
the institution of the suit, has given an eX' 
press statement that lie gave his consent tc 
the institution of the suit by 1st plaintifi 
and there is no evidence to the contrary 
The suit was admittedly brought in time hy 
the 1st plaintiff and I think that the view oi 
the Munsif that he must be held to have in¬ 
stituted the suit as an agent for the 2nd 
plaintiff IS correct and that 1st plaintiff is not 
O' mevehenamidar. But even if this view 
not con-ect, and the institution of the suit 
by 1st plaintiff is of no effect, the 2nd plaintiff 
cannot he held to be bound by his action Tlji« 
case appears to mo to be similar to the case 
quoted m Aiyuan Oheiti v. Poongavanan{4:), in 
^ limitation provided 

to I® l^imitation Act applies 

Cor n Civil Procedure 

in who^« / M iiffainst the person 

co-^leanon^rn’ “r ‘'-t 

joined *’’,*‘*^ otl'er persons wei-p 

on *1 * * limitation period as parties 

a rrni 7 f®'’T**" ™®'J®he was only 

C ,io,^ 

nlaintiff wnV I'i me tliat 2nd 

plaint ff was not bound by the order under 

(4) IS M. L. J. 46t. 


section 335, Civil Procedure Code, and has 12 
years from the date when he was brought 
on record within which to bring the suit. 
No objection was apparently taken to the 
addition of 2nd plaintiff before the lower 
Court and the objection now taken that 
he is not the real owner cannot be held to 
be valid. 

2. On the evidence, I have no hesitation 
in coming to the conclusion that the phaof 
gift by the 4tli defendant is not proved, 
and that the oral and documentary evi¬ 
dence shows that the main portion of the 
houses in dispute was in possession of the 
1st and 2nd defendants. It is objected hy 
I’espondent’s pleader that the Munsif was 
wj’ong in not decreeing for the whole of re¬ 
spondents’ (plaintiffs’) claim, but ihe evi¬ 
dence for the plaintiffs shows that 4th de¬ 
fendant has been living in part of one of 
the houses for more than 12 years before 
the suit. The evidence of 2nd defendant 
(7th witness for plaintiff) and Exhibit V 
seem to prove that his possession was ad¬ 
verse and that his claim was not resisted. 
I think, therefore, that the objection fails and 
that the decree is correct. The appeal is dis¬ 
missed with costs. 

Mr. F. Venkata Chariar, for the Appellant. 

Mr. T. Suhramania Aitjar, for the Respond- 
ent. 

J lJCl@f mGtl't.—The 1st plaintiff against 
whom the order under section .385, Civil 
Procedure Code, was passed, was entitled tosue 
and this suit was in time under article 11 of 
Schedule II of the Limitation Act of 1877. 
The appeal is dismissed with costs. 

The memorandum of objections raised 
the question whether the lower Court was 
right in holding that the suit w'as barred 
by limitation as regards tlie northern 
portion of house No. G. The plaintiff was 
mortgagee under the Ist and 2ik1 defendants. 
Subseciueni to the mortgage, the 4tli de¬ 
fendant was in possession adversely to the 
1st and 2nd defendants. That po.ssession 
was not, however, adverse to the plaintiff 
until in 1901 he b )iiglit tlie property in 
execuLion of a d(?cree [_Aiinfti/'ir Mandcd v. -1/n- 
khan Lai Day (5)]. 

We, therefore, allow the nieinoranduni of 
objections with costs throiigliont. 

-1 ppea I (lism issad. 

Meinoran>lnni (>f objectto)is alloiva.l, 

(0) 33 C. 101.5 i 10 C. W. \V. X. UOl. 
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lu re DADDAPANENI RARATANAPPA. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 956 of 1910, 

October 6, 1910. 

Present: —Mr, Justice Krisbnaswami 

Aiyar. 

In re DADDAPANENI NARAYANAPPA— 

Appellant. 

EiuIchcc Act (/ of 1872), >•. JI2 (3)— an to 
oxvncrnhip—Recital in a docutneuf vclating not to nuit 
land hut to neiijhbottriny land. 

Where the question was as to who was the owner 
of H certain land: 

KrM, that a recilnl in a doeuinent dealing with a 
neijfhbourinjr land that the land in question belonged 
to the phiintifT was not legal evidence. N'or was it 
udiiiissible under section 32 (2) of tlic Kvideiicc Act. 

Riijaiida v. lihannaiijm, 23 D. G3, not approved. 

Second appeal against the decree of Ibe 
Court of Temporary Subordinate Judge’s 
Court of Guntur, in Appeal Suit No .‘174 of 
1907, presented against the decree of the 
Court of the District Jlunsif of Bapatala, 
in Original Suit No. ::47 of 1907. 

Judgment- —I do not think that I 

shall be .justified in admitting this second 
appeal. T!ie only ground urged before me 
is that the Suboidinate Judge was wrong 
in treating Exhibit A as irrelevant. 

Exhibit A is a document relating to a 
neighbouiing propeily. The neighbouring 
owner gave the suit propeidy as one of the 
boundaries of his land. It seems to me that 
such a statement made by a tliii-d per.son 
in respect of the suit property as the pro¬ 
perty of the plaintiff is not legal evidence. 

Reference was made to tlie decision in 
yigauda v. Dharmappa (1). 

That case appears to support the appel¬ 
lant. Section 92 clause (9) of the Indian Evi¬ 
dence Act, 1 of 187*2, is relied on as justify¬ 
ing the admission of this evidence. But I 
fail to .see how it is a statement against 
tlie interest of a person to say that his 
property is bounded on tlie north, south, east, 
or west by a certain other man’s property. 
But if the Suboidinate Judge's judgment 
bad rc.sted practically on tlie rejection of 
tins evidence, 1 should have felt, out of 
deference to the learned Judges of the 
Bombay High Court, inclined to admit the 
appeal so that the appellant might have 
an opportunity of a pronouncement by a 
bench of (wo Judges. But as I r-ead the 
Suboi-dinato Judge's judgment, he re.sis his 
cumdusion upon a large body of other- evi¬ 
dence whi{-)i the appellant cannot attack 

Cl) 23 b. 03. 
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ill second appeal. The decision of the Subor¬ 
dinate Judge, therefore, being supported 
by ample materials on record, even though 
I were wrong in my opinion as regards 
the admissibility of Exhibit H, I am justi¬ 
fied in dismissing this second appeal. 

I, therefore, order accordingly. 

Appeal dismuseJ, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 841 of 1909 
September 19, 1910. 

Present :—Mr. Justice Abdur Raliim and 
Mr. Justice Krishnassvami Aiyar. 

PERIA PERUMAL MUTHIRIAN and 

CTHEits—A ppellant.^ 

versns 

riCIIAN alias KARUPAN MUTHIRIAN" 

AND OTHERS—ItESPOXDENTS. 

Civil Proceduve Code A7ro/‘18S2), x. 303— 

Kjectment suit a jainst neveval tvenpanners—Death of one 
of the deJcndants—Ahatcoieiit of nidt—Withdiawal of 
suit irith consent of sueviviny defen lints—Subsequent 
Sint ayninst representatives of deceased defendant — 
Tr/<c//irr barred, 

la an action fur ojoctinent against several tres¬ 
passers, the <Ieat}i of one of the defendants, whoso 
lep»I representatives were not brought on record 
within the time allowed by law, does not cause (ho suit 
to abate against the surviving defcnilunts. The right 
to sue survives against tlnuii so far us their interests 
are concerned. 

Joy (iohind Saha v. Moiimotho Xath IianerJi,3‘S C. 
nsOand rpendra Kuin-ir Chakravarti v. Sham Lai 
Mondol, 34 r. 1020. 11 C. W. X. 1100; (i C. L. J. 715, 
followed. 

Raj Chnndcr Sen v. (lanyi Das Seal, Itamyate Dhur 
V. Raj ChunderSen, 31 C. 4S7; 8 C. W. X. 412; 31 I. A. 
71, distingaished. 

Where, after the death of one of the defeadants, 
tlie suit was witlidrawa with the consent of the 
taoaaitiing ilefendants and the Court gninted leave to 
plaintiff to bring a fresh suit: Held, that the leave was 
ii'>t noncst by r<*ason of (be 2iid defendant’s represeii- 
tatives not having consented to the withdrawal but 
was operative till sot aside on review or revision. 

Second appeal against the decree of the 
Distr ict Cour t of Trichinopoly, in Appeal Suit 
No. 187 of 1908, presented against the decree 
of the Court of the District Munsif of Sri- 
rangam, in 0. S. No. 4*21 of 1904. 

—The second defendant 
in the first suit having died and his legal 
representatives not having been brought on 
the record within the time allowed by law, 
the first question is whether the suit which 
was due in ejectment abated only ns against 
him or against tho oilier-defeudauls as wt‘ll. 
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The language of section 368 of the node of 
Civil Procedure of 18?2, is no doubt general 
but that section has b:jen the subject of 
many decisions and we think the view taken 
of it in Joy Gohind Saha v. Monmotho Nath 
Banerjce (1) and Upendara Knmar GhaJcam- 
varti V. Sham Lai Mandal (2), is correct. No 
doubt in a case like the one in Raj GJumder 
Sen V, Oanga l)as Seal, Ramgate Dhur v. Raj 
Chunder Sen (3), where the s'-it was for tak¬ 
ing accounts and the winding up the affair.s 
of a partnership, the right of action could 
not be said to survive against the remaining 
defendants partners alone, since the relief, in 
a suit of that nature, can only be granted 
when all the partners and their legal repre¬ 
sentatives are before the Court. A suit to 
recover possession of land from a number of 
trespassers stands, however, on a different 
footing. The plaintiff could proceed against 
one or more of them as he chose. We are, 
therefore, of opinion that the right to sue 
survived against the surviving defendants 
so far as their interests are concerned. 


Now so far as the present suit as against 
the representatives of the 2nd defendant is 
concerned, the position is this. The first 
suit in which the 2nd defendant’s representa¬ 
tives were not brought on record was allowed 
to be withdrawn with leave to institute a 
fresh suit. The order purports to be mile 
with the consent of the defendants, but as a 
fact, the 2iid defendant on the date of tlie 
order was dead and his legal representatives 
had not been brought on the record and tliere 
could, therefore, be no consent on the part of 
his legal representatives. But that order 
granting leave to institute a fresli suit wa? 
not called in question by review or by re¬ 
vision. The question then is, was tlie order 
of no effect in law or was it one whicli would 
be operative unless set aside. 

This matter is nit free from nome difficulty 
but on the whole we are inclined to tlic 
view, that the respondents ought to have gifc 
the order sab aside, and, not having dine s>, 
ni objection can be taken now to the suit on 
t e ground that the order granting leave w 
made on a misconception of facts or that the 
leave was inoperative. Tiie Court has juris¬ 
diction to grunt leave to institute a fresh 

31 defendant onsentel to it 

o ^ 1 lO^i fi C. U J. 7lo. 

(3) 31 0. 487; 8 C. W. x. 4-12; 31 I. A. 71. 


or not, and apparently the Court thought that 
it was a proper case in which leave ought to 
be granted. 

Under these circumstances, we do not think 
that the leave can be treated as nonest. 

The appeal is allowed and we reverse the 
decrees of both the Courts and remand the 
suit to the Court of first instance for dis¬ 
posal according to law. Costs will abide the 
result. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appral No. 165 op 1907. 

October 7, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 

MUTHU NAICKRN— Appellant 

reriMS 

SRINIVASA AIYANGAR and others— 

Respondents. 

—Aliemfloii by widoio int hlirliny on 
reveriiion?i‘!< — Voliditij of f.lieu'ition diirinj )i'/doivh'>od 
— Rp-nniu-iiiye of n'idnir, effect of, on nlieir'e'a n'yhts — 
Uiii’ln Widoin'a R?-m'irn'r/(fe Act (XT of IS56), 2. 

An alionation by a Hindu widow, wliich is not for 
p'urposos binding on tli3 raver.^i in, is only giod during 
wiilowluiod and to the extent of hor limited interest 
as widow. Tiio alienation (^easss to bo binding on 
tlie reversioner on lior re-mvrriage, the widow’s life- 
interest also lapsing on tliat event. 

V. I i n III, 2> M. 1 fl at p. 155 

1 2 M. fj. J. 197, yif nj i .1/ » Ti I />/ - v. Si-hnth Ohm Ir.i 
Ch'i 'k^i’Uiifty, 8 C. fi. J. 51J and Run i^-rishn'i v. 

Writ Knij;}n:tnr.n\ 33 U. 8S ; 10 llo!n. L. II. 
1029; I Iml. t as. 047, referred to. 

Appeal against the decree of the District 
Court of Coimbatore, dited 5th day of March 
1907, in 0. S. No. 27 of 1901-. 


Judgment,— T he plaintiff sue.s as the 

assignieof a martgig3 e.xecnted by the two 
widow.s, Bommakal and Chiiiuammal. Bom- 
makkal was tlie widow of one of two brothers 
wlio died fir.st, and Cliinnanim il and Tliim- 
makkal, mw deceased, were tlie widows of 
tlie other brother Palnni who dio,! in 1898. 


There werequirrel-i and criminal proceedings 
between tliese wi li.vs ant t Iumh irtgage sued 
on was executed in.f.ivi.ir <)f the plaintiff .s 
lOdi witno-s-;, flic hushin l of Palani s sister. 
The ddi -leFondvnt, wh i alleges he is in posse.s- 
sion of put of t!u> mii-fgagel property by 
right of piitchas' fr.i n rii.e wl liw.s, contests 
the validity of tli3 mndgife. Biiuniakkal, 
wluhalni interest in the mortgaged pro- 
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perties, acquired an one-third share in them 
by virtue of the compromise Exhibit V enter¬ 
ed into by the three widows. Thimmakal, 
who is (lead» was no party to the mortgagre. 
There are twelve items of consideration recit¬ 
ed in tlie mortgage deed. Items Nos. 2 and 3 
are given up, while Items Nos. 1 and -!■ are 
admitted. As regard.s items Nos. o, 0, 9, 10 
and 11 of the consideration, we see no reason 
to di.s.sent from the District Judge’s conclu¬ 
sion, tliat they were debts by the husband 
Palani or borrowed for liis funeral expenses. 
Chinnamal, who is practically the only witness 
for the defendants on this matter, contradicts 
the recital in E.xhihlt A to wlii'-h she was a 
party and lier evidence cannot be accepted. 
The plainliff has exaininod several witnesses 
to prove tlie payments made in accordance 
with Kxliihit A and tlieir evidence is sup¬ 
ported i)y the receipts .1. S. and M. We 
accept tl)is evidence and upliold the District 
Judge’s finding. 

As regards items Nos. 7, Sand 12, the Dis¬ 
trict Judge ha.s given a decree against Chin- 
narnmars life-interest in the suit proper¬ 
ties. Mr. T. R. Uainacliandra Aiyar has 
strenuously argued before us that these item.s 
of consideration are also binding on the 
reversion. The evirlence with regard to tljem 
is of tiie plaiutift's 2nd. Gth and lOtli wit¬ 
nesses. None of them knows for what purpose 
the last item 1 ' w.is borrowed. The evidence 
of the titli witness li.as no necessary connec- 
tic)n witli any of tlin suit items J'lie evidence 
of tlie 2nd witness is vague and general. 'I'lie 
10th witness’s evidence is not .snfliciently 
specilic. We cannot regard the purpose for 
wliicli these items were borrowed as estalilisli- 
e<l. In tliis view’, items N«)s. 7, 8 and 12 can 
only iiind the widow’s estate of Cbinnammal. 
lint lliat came to an end. wlien she re married 
(see section 2of .-Vet XVof 1850). 'I'lie aliena¬ 
tion was not good, as the District Judge has 
erroneously supposed during Chinnarnmars 
life-litne but only daring wldowliood. See 
Sifrro)unh< v. K ristn/Dniim (1) and iV/Vf/a 
htisv. Sn'iiaffi ('hitudra ('}nic\'^i'hnlftj 
(2/. It is unnceessaT'j for ns in tliis case to 
(•onsider the (juestion on which the <lecisions 
111 .'•/v'fo’oam/a v. A’r/V/a'Jwuau (1) and llama- 
hnshnn v. Tn'pufa Bai (‘■^) <lilTer. Tlie 
l^u•mel• of these cases distinctly reeognizos 

( I ) 2(\ M. 1 n at p. 1.'.',; 12 M. L. J. 1U7. 

(21 s C r., I. .-, J2. 

{:>,) I'M H. SH; 10 Bi,m. L. H. 10251; 1 In.l. Cas. 017. 




ihe rule that a widow’s alienation which is 
uot for pnrpo.se3 binding on the reversion is 
only good during widowhood. It follows that 
as C.hinammal has re-married, her widows* 
interest has ceased to exist, and no decree can 
be passed against the properly as regards 
items Nos. 7, S, 12 of the consideration. 

It remains still to deal with the claim of 
the respondent to proceed against Survey 
No. 352. We c.annot accept the evidence as 
to Palani’.s oral instructions. Admittedly the 
widow.s themselves have no power to make a 
gift of strulhmiavi to the husband's-sister. 
The item in question was clearly the property 
of the widows of Palani on his death. The 
plaintiff’s mortgage is anterior to the gift 
Exhibit I. It is, therefore, good against Survey 
No 352. His acceptance of Exhibits U and 
Iir .subsequently treating Exhibit I as a gift 
of sfri(}hn)Htm cannot affect lii.s right to 
proceed against No. 352 under the prior mort¬ 
gage. 

The decree of the Court bel )w will be 
modified by striking out the portion relating 
to items Nos. 7, 8 and 12. of the consideration 
as against the mortgaged property and by 
including Survey No. 352 among tlie proper¬ 
ties that may be proceeded against. As bet¬ 
ween the plaintilf and the 4tli defendant each 
will bear his costs througliout. 

Decrop modified. 


ATiCAHARAD HIGH COURT. 

Civir. Revision No. 73 of HUG. 

August 29, 1910. 

Preseut'. —Mr. Justice Ivaramat Husain. 
Siiviaii NANI) RANI —Defendant— 

AiM’ELLAXT 

versus 

S WAS 11W A NI-IS W A R M U K E R J f -- 

Plaintiff—Respondent. 

Viovinrial SiniiU C>tus‘ Courts A’'t {IX nf 18S7), 
II, cl. N1— PcQjii.< of iiinnovahle pcoprrl{/, .suit for, 
not crujuh.nhlc h,j SuiuU 'Cati^c Court—Jnci-nUction. 

suit f«>r a <U*finito .Slim of piofits of immovaUlo 
propi-i iy is not cojmizaljle hy n Court of Small Cniiso.s 
alt)iou';li it involves no remlition of accoimt.s. 


i:<n.ic.<lnair v. Dui-.jii 23 137, Rup 

Slioih V. hichnii ICifir. 2 (> A. 321 , folloucil. 



ItmjUur., V. PHtaj Kiirn,,,2<\'S\.\H\,Inna>^i MuiUu Piflai 
v.Sfi*othiii Ptllttl, 13 M. L. J. 130, Aiitone v. Mahadeva, 


Vol. VIII] 


INDiAti cAsSs. 


271 


SRIMATI NAND RAXI V. SWASWA NESWAR. 

25 B. 87, Kesri Singh Beni Singh y. Narain Singh 
Mohabhai, 10 Bom. L. R. 733, referred to. 

Revision against the order of the Small 
Cause Court Judge of Allahabad, dated the 
80th of April, 1910. 

Mr. Haribuns Sahai, for the Appellant. 

Mr. J.N.Chnudhri, Hon’ble Mr. Mali Lai 
Nehru, Dr. Satish Chandra Banerii and Mr. 
Harcndra Krishna Mnkerji, for the Respond¬ 
ent. 

Ud^rnGnl^*—The facts of the ca.se 
are as follows. The plaintiff brought a suit 
in the Court of Small Causes, Allahabad, 
against ifunslii Newal Kishore claiming a 
definite sum of Rs. 1-1-14 as arrears of rent 
of a house alleged to belong to the plaintiff. 
Mnsammat Nand Rani was also made a de¬ 
fendant on the ground that Munshi I^ewal 
Kishore declined to pay rent to the plaintiff 
and contended that he bad taken the house 
on rent from her on a cerfaiu arrangement 
as to its payment to her. One of the reliefs 
sought by the plaintiff was a decree against 
Nand Rani for rent that might have been 
paid to her. Nand Rani regarding tiie owner- 
sinp of the house made a confu.^ed statement 
in the Court of Small Causes. She, however, 
did claim to be the owner of it. The Court 
below ^ntecUI,e plaintiff a decree agai.nt 
iNand Ram for the sum claimed with interest 
and coasts and exempted Kewal Kishore be¬ 
cause he had paid the rent to Nand Rani. 

Nand Ram applies in revision to Miis Court 
and the point taken is that the decree of the 
Cour below was witimut jurisdiction because 
the claim being for the profits of immovable 
property belonging to the plaintiff, which 
had been wrongfully recovered by the defen- 

dant was within the provisions of clause 81 
of Schedule Hof Act IX of IS87 and was 
not with,,, the o-nizance of a Court of Small 
Causes, fn supp:)rt of this content'on th^ 

i..dro'f"‘ti.ron.T'"-‘’ 


rr 

‘S 


cd from the cognizance of a dourfc of Small 
Causes. He says that suits for profits of 
immovable property in which the taking of 
an account is necessary are not excluded 
because intricate questions of title may have 
to be tried, but because a Court of Small 
Causes has no machinery for taking accounts. 
In support of the proposition tliat a suit for 
profits of immovable propeify whicli in¬ 
volves no accounts is not excluded by 
clause 31 from the cognizance of a Court of 
Small Causes, he relies on the view taken 
by the majority of the Judges in the case of 
Kunj Behari Singh v. AfuJ/m Ghander (Si) and 
on the case of Musimmat Kishen Knar v 
Tulsa Singh (3). 

In the course of argument.s, the following 
cases were also referred ioi—Suhha B-ao v. 
Sita Mam Savarimuthu v. AHhurusn 

BoihaY{j:i)-,SnnimsiaUiighava v. Vicliai Karan 
(6); Innasi Mnthn Pillai v. SavathiaPillai (7)- 
Alltone V. Mahadeva (8); Kesri Singh Beni 
Singh V. Narain Singh Mohabhai (9). 

The learned Advocate for the plaintiff dis¬ 
tinguishes the case in Bameshwur Singh v. 
Vurga Bass (1) on the ground that there 
IS nothing in that ruling to show that 
he claim in that case did not necessitate 
the takingof accounts and that, therefore the 
case IS no authority for the proposition that 
a smt for a definite sum of profits of immov- 

able property is not cogni.sable by a Court of 
omali Causes. 

The plaint, however, in that case, as appears 
from the paper-book rMi.scellaneous No. 75 
of 1,)01), shows that a definite sum of Rs. 15 
being the rent of pie^.g of land was claimed, 
and yet a Bench of this Court held that the 
suit v\as within !he provisions of the latter 
part of clau.se 31 of Schedule II of Act IX of 

'"^thin the cognizance of 

a vourt of^Small Causes. In Bhup Singh v 
LnchmanKnnnwir. (10), alsoa decree for R.s 1^0 
on account of crops of Katik Sambat 1957 
and Baisakii 1958 was asked for and iD was 
urged (hat tlie suit was nothing more than 
a suit for money had and received by the 
defendant for the use of tlie phuntilf and, 
tlierefore, it was within (lie cognizance of a 

(2) 2:i C. Hi. 

(3) a.-) p. p. 1902; Hi P. L. K, 1002. 

(•t) 2+ M. J18. 

?f‘ JJ- (<0 20 Af. ISt. 

(<) 13 M. Tj. .T. (H) 25 P 87 

(0) 10 B„n,. L ]{. 7:^3 n. 73.5 
(10) 20 A. 321. 
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Court of Small Causes. This Court repelled 
the contention and observed “ we do not think 
that this contention is correct.” The suit 
was not one for money had and received, but 
was rather one to recover from the defen¬ 
dants rents of property ^Yhicll had under a 
special agreement been appropriated for the 
purpose of providing an annuity to tlie 
plaintiif. It was in a sense **a suit relating 
to maintenance” as also “a suit for the profits 
of immovable property belonging to plaintiff 
which had been wrongfully received by the 
defendant” and so comes within the excep¬ 
tions contained in tlie second Schedule of 
Act IX of 1887, clauses 31 and 33. Tlte 
learned Judge of this Court was, therefore, 
right in overrnlitig the preliminai'y objection. 
Tlje above two cases of this Court are au- 
tliority for the proposition that a suit for a 
definite sum of profits of immovable property 
is not cognizable by a Court of Small Causes 
nltiiougli this point is not expressly laid 
down. Tliese cases, irrespective of my own 
views, are binding on me. 

1. therefore, hold that the Court below had 
no jurisdiction to entertain tljo suit. The 
result is tliat 1 set aside the decree of the 
Court below and direct that the plaint be 
returned for presentation to tlio proper 
Court. The applicant will be entitled to 
her costs in tl»is Court. 

Jieriftion (dhm'od. 

(.«. r. y.i (). c. 2CO.) 

OUDII JUDICIAL COMMISSIONER'S 

COURT. 

Misckm.ankol’s Civil, Appkai, Xo. 32 or 1010. 

July 12, 1010. 

—Mr. Evans, O. J. C. and 
Mr. Lindsay, A. J. C.l 
M .\ IT Alii R PRAS.Vl)—D kkkxoant — 

Ari’KLI-ANT 

vcrsKn 

R.VM .HWAN li.VL AND oinrKS—PnAiNiiFFs 

— Rksimndknts. 

fi'iiUi f. iivA .-1<7 (.Yr///<>/IHTOl. 0 —— 

In jnvKii' •>} (inv of M'Vft al ri/nrilly cntitli.ul 

it) of of tho fn-ojK'ihj t^old. 

'I’liu last ulaii!'!* ol' sri'tioii Hot' ilu- Omlli Laws ,\ct 
IS applicable* not only wlicri* tiioro an* pcrsojis equally 
riiiitlfU to l>uy a propi-rty ainl tin* proiicrty has licen 
sol 1 to a stranger or to a pernoii whose to 

n(;i|uirc it is inferior to tiiat of tho ])ei*.son.s who are 
etjiially eiititlcil to ]>re*eiiipt but is applicable also to 
case.s where two or tii >ro persons are equally entitled 
to buy the property and one «ir more of th.*tn has or 
h:i ve sieqniri'd it. 


A person seakingpre-omption must suo to pre-empt 
all the property inchuled in tho convoyanoe of wliich 
lie claims tlio benoQt in respect of which his right of 
pre-emption exists, wliother such right is a superior 
one giving him a preferential right of purchase or 
only an equal right to be exercised by the drawing 
of lots. 

Whore several properties were convoyed under the 
same sale-deed and tho plaintiff brought a suit for 
pre-emption in respect only some of the properties in 
" hicli he had a preferential right of purchase but did 
not claim pre-emption of the properties in which ho 
had an equal right of purchase with tho vendee: Heldf 
that the suit must be dismissed. 

Wali-uKHnqf^ V. Mohammed Ghaai^uUHaqQyS 0.0, 
330, followed. 

Duryn 2*ro$nd v. Mundii, G A. 423, referred 
to. 

Appeal again.st the order of the District 
Judge, Gonda, dated 21st JIarch, 1910, 
rever.sing the order of the Afiinsif of Turab- 
ganj, dated 25th August, 1900. 

Babu I2as7uiev Lai, for the Appellant. 

Babu Laehhman Das, for the Ke.spondents. 

Judgment. 

Lindsay^ A. J. C.—The facts of tho case 
out of which tlii.s appeal 1ms arisen are as 
follow.s: — 

By a .sale-deed executed on the 2Sfch 
Eehrnary, 1908, one Durga Dube transferred 
to Mahabir Prasad for a sum of Rs. 595 
eight separate 7jamimlarL shares, namely, 

fl) ]\f. Kairidih, I^lohal Jawahir Singh, 
S pies. 

(2) i^f. Knrnipur, Mohal l^Iajahra, 8 pies, 

(3) M. Karnipui*, ^folml Angad Singh, 
8 pies. 

(4) i^r. Karnipur, ^Tohal Bhaggu Singh, 
8 pies. 

(5) M. Karnipur, Mohal Har Ratan Singh, 
8 pies. 

(C) M. Karnipur, !Mohal Sital Singli, 
8 pies. 

(7) Charauna, Jfohal Court of lYards, 
8 pies. 

(S) M. Debipur, ^fohal Hira Dube, 2 
annas 8 pies. 

Tlie plaiiitifTs brought a suit to pre-empt 
shares (1) and (2) in this list alleging (hat 
the purchaser was a stranger so far as these 
.shares were concerned. They also alleged 
(rn/c pai’a. 3 of the plaint) tliafc they Iiad no 
right of pre-emption in respect of the other 
shares conveyed to ^^ahabir Prasad. 

Mahabir Prasad contested the suit on the 
ground that the plaiiitill's could not enforce 
their i*ight of pre-emption in respect only of 
a portion of the property sold. He asserted 
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tbat tbe plaintifFs had a right of pre emption 
in respect of all the eight shares conveyed 
to him and he offered to let them have the 
entire property on payment of the price 
mentioned in the sale-deed. 

The Munsif dismissed the sait. From the 
admission made before him by the pleaders 
for the parties it appeared that the plaintiffs 
and the defendant-vendee had equal pre¬ 
emptive rights in certain of the shares other 
than those in suit, and he held that as the 
plaintiffs had omitted to seek pre-emption 
of all the property comprised in the sale 
deed in respect of which they had a pre¬ 
emptive right their suit could not be main¬ 
tained. 

According to the judgment of the lower 
appellate Court the shares in which the 
plaintiff and the defendant-purchaser have 
equal pre-emptive rights are Nos. (G) and 
(8) in the list. 

In appeal the District Judge reversed the 
decree of the first Court and remanded the 
suit for disposal on the merit.s. The learned 
Judge was of opinion that tlie omission of tlie 
plaintilTs to sue for pre-emption in respect 
of tl.e shares in wl.icl, their rights were not 
superior blit only equal to that of the pur¬ 
chaser was not fatal to their claim to pre¬ 
empt the shares in respect of which their 
riffht was superior to that of Mahahir Prasad. 

the learned 

Jil.siricfc Judge says :_ 

, "It lms andoubtedly been held in cases 
in winch the plaintiff and the vendee were 
found to be equally entitled to pre-empt the 
property that the question ns to who is 

entitled to the property should be decided by 
drawing lots.” 

^ 4 

It does not, however, seem to me that 
the law contemplates the possibility of a 
P aintiff coming into Court and filing a 
p a.nt saying what practically amounts to 

s- A the vendee has the same right of 

W) H fee on this suit so that the question 
^liether A is to keep the property oi I may 

Iw -bitrame^t 

type would litigation of this 

and simpl . Vt^akrZ' 

i^of the T ^ section 

operation of 1 ^"'^ ulilize tlie 

U.. risl.l ir'pT.n'il! 


tion^ against a stranger as a means of deter¬ 
mining which of those persons can e.xercise 
the right.” 

The view of the law liere taken by the 
learned^ District Judge is opposed to tbat 
winch is expressed in the judgment of a 
Bench of this Court in the case of Tfn/f-n/- 
Tlaqq v. Mohammad Ghaui.nlHaqq (1). 
In that case it is clearly laid down that 
the last clause of section 0 of the Oudh 
Laws Act is applicable not only where 
there are persons equally entitled to buy a 
property and this property has been sold to 
a .stranger, or to a person whose right to 
acquire it is inferior to that of the persons 

who are equally entitled to pre-empt, but is 

applicable also to tlie case where two or more 
persons are equally entitled to buy the pro¬ 
perty and one or more of them has or have 

acquired it. 

■ learned Judge is, therefore, in error 
m thinking that the ease provided for by the 
Inst clause of section 0 arise.s only where 
there ha.s been a s.ale to an outsider. If thi.s 
view of the law \vero adopt,ed the rosnlfc 
would he that the right of one of two 
persons whose claims to pre-empt were 
equally strong could he defeated by the other 
aking a conveyance of the property behind 
the back of the first. The law undoubtedly 
does contemplate that in a case of this kind 
wl.ere there has been a transfer to one of 
two persons equally entitled to pre-empt the 
other .s nail be entitled to come to the Court 
and to demand that the question of his right 
to acquire the property slnall be decided by 

the drawing of lofs. 

It IS settled law that a p?rsm seeking 
pre-emption must sue to pre-empt all the 
property included m tlie conveyance of which 
he claims the benefit in re,spent of wliich his 
right of pre-emption exists. A.s explained by 
Mahmood, J., m Ffaroa J'rnsad v. Mnu^l 
the reason of this mile is that the 

very nature of the pre-emptive riglit means 
that the pre-emptor can siih.^titute himself 
in (lie place of the purchaser only by taking 
all tlie benefits as well as all Mie dlsa, I van" 
tages of the sale in re.spect of which h(> 
choose.s to pre-empt—an illiisiriti in of tlio 
maxim of hiw tliat lie wini t:ikes I lie benelil 
ought also to bear tlie burden," 

In the case now before us it is udinitted 

n. c. 

(2>^ A. 


S- N. DAR, B A.LU. 
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274 


INDIAN CASES. 


[1910 


NARATAN V. EurEROR. 

that the plaintiffs have a rig-lit of pre-emp¬ 
tion in respect of two of the shares sold to 
the first defendant. This defendant, it is 
true, has an equal righ.t of pre-emption as 
regards the same two shares, a fact which 
involves the consequence that the plaintilfs* 
right can only be exercised in a particular 
way, namely, by the drawing of lots. But 
the plaintiffs’ right exists notwithstanding, 
and this being so they were bound to assert 
it in its entirety and as they failed to do so 
their suit was liable to be dismissed. 

In my opinion, tlie judgment of the Court 
of first instance is correct and the order 
passed by the lower appellate Court is wrong 
and should be sot aside. 

I would allow the appeal, set aside the 
order of the District Judge and restore the 
decree of the Munsif. 

Evans, 0. J. C.—I concur. 

By the Court.— The order of the Court 
is that the appeal is allowed, tlie order of the 
District Judge is set aside and the decree of 
the ilnnsif is restored. The defendant-apptd- 
lant will get liis costs in this, and in the 
lower appellate Court. 

Appral olloireil. 


l(s. c. C N. L. H. 114.) 

NAGPUR JUDICIAD CO:MMrsSIONDR'S 

COURT. 

Criminal Revision No. 120 of 1910. 

April 29, 1910. 

Present: —Mr. Stanyon, A. J. C. 

N A R A Y A N—A fpli o a > t 

versus 

KMPKHOR. 

Bnur MunUijal hnr of |S8G 1.1G. l.^l — 
mnnlrr intirrsttuf hi ronf.avt \ritl, fhe 
MmiirijHil Comniiffi'c — i((uiirc iiiiilv,- l(jS i,f the 
Iniiioii Pfiial Coth’. 

A iiiciiiIki- of a Municipal Committee in Uorar, who 
]>vcou\vs «lireetlyor imlircctly intcrosled in a contract 
with the Corniiiittee, in violation of .«cclion 110of tlie 
Hei'.'ir Municipal Law, commit.s an olYeiicc not puiiish- 
ahle uinler tin- ilunii-ipal Law, hut pnni^hahle iimlcr 
j^cetion IG80I the Indian I’enal Code, and section 151 
of the Municipal Law has no application to his en.se. 

Section IGl jijipHes only to what are generally 
known as Municipal olTences, that is to .«;iy, olTcnces 
again>l the power.s, rules ami hye-hiw.sof a Munieipal 
CommiUeo, in re.^pect of which the Committee is 
given a diseretion to complain or not to complain, and 
tin- Criiiiinal Courts are rcstraineil from taking 
.-ogni/.ance unless and until the Committee has eonr. 
1 Iuine<l. 


Petition for revision against the order of 
the Sub-Divisional Magistrate Amraoti, 
dated the 4th April 1910. 

Mr. M. U. Dt.viiy for the Applicant. 

JudgTncnt.—The applicant, Narayan 
Krishna Godbole, i.s a Berar pleader; who 
also carries on a money-lending busine.ss. 
In Maich 1903, he was elected to be a mem¬ 
ber of the Amraoti Town ^lunicipal Com¬ 
mittee, and on the 2nd June 190.3 was made 
Vice-Chairman of that Committee. By an 
order made under section 197 of the Code 
of Criminal Procedure, 1893—tlie date of 
which order is not apparent on the record— 
the fjocal Government sanctioned the 
prosecution of the applicant under section 
IfiS of the Indian Penal Code, on the accusa* 
lion that he had, as a ^lunicipal member, 
become directly or indirectly interested in 
contracts made with the said Committee, in 
violation of the piobibition contained in 
section 14G (1) of the Berar Municipal Law. 

1 hat^sub-.section is in these terms: — 

If any member, officer or servant of a 
committee is, otlierwise than with 
tlie permission in writing of the 
Commi.ssioner, directly or indirectly 
interested in any contract made with 
tlie coniniittee, he shall be deemed 
to have committed an offence under 
section 168 of the Indian Penal 
Code. ” 

In pursuance of Ibe above sanction a 
complaint was filed, on the 23rd February 
1910, by the Amraoti City Inspector of 
Police, in the Court of Mr. Soiabji Shapurji, 
a Magistrate of the first class, wherein the 
allegations of the prosecution were set out, 
and tlie trial and punishment of the applicant 
under section 168 of the Indian Penal Code 
were claimed. On the 4th April 1910, the 
applicant filed before the Magistrate a written 
objection totlie fuither progrc.ss of the trial, 
upon the grounds, (o) tliatthere was no legal 
and proper sanction for the pro.secution from 
tlie Local Government, and (/O that no such 
complaint, ns required by section 151 of the 
Beiar Municipal Law, had been made. On 
these grounds the Magistrate’s jurisdiction 
was questioned. Tlie ^lagislrate summarily 
dismissed this objection, .stating that a com¬ 
plaint under section 151 aforesaid was not 
neces.sai y, and that the sand ion of the Local 
Govetninent was in proper form. Orders of 
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this kind, unsupported by any reasons, satisfy 
no body except those who favour an autocratic 
and arbitrary procedure; and no judicial 
decision which does not display careful 
consideration of a doubtful point, can ever 
command public confidence. It i.s not surpris¬ 
ing* that the applicant has moved this Court 
to give his objections that consideration 
which the Magistrate’s order seems to have 
refused. Ko word was, however, said before 
meto^ sustain the objection thatthesanc- 
tion given by the Local Government, regarded 
as a sanction under section 197 of the Code 
of Criminal Procedure, 189--, is in any way 
defective. It is also manifest that such 
sanction is quite correct in form. Indeed, the 
application for revision now before me does 
not repeat the first of the objections made 
before the Magistrate. The wl.ole case in 
revision rests upon an interpretation of sec- 
ions 146 and l£l of the Berar Municipal 
Law. Section 146 (1) has already been 
quoted. Section 151 is in these terms:— 

A Court shall not fake cognizance of 
an offence punishable under this 
law, or the rules made under this 
law, except on the complaint of tlie 
coininittee or of some person autho¬ 
rized by tlie committee in tliis be¬ 
half." 

^ shortly put, the argument for the applicant 
IS that the oifence, allegedly committed by 
applicarf, is an offence against Municipal 
Law, and not against the Indian Penal Code¬ 
ia otlifr words, tliat the oifence is one 
puni.shabie under section 143 of the Berar 

Municipal Law, and that section 168 of the 

Indian Penal Code is only used as a con¬ 
venient method of stating the amount and 
form of punishment. If, is then contended 
that no Court can take cognizance of an 
otrence under section 146 aforesaid, except 
^y way of section 1;>1 of the Berar Municipal 

Ij'iw. 

1 have carefully considered all that has been 
Raul in .support of the applicant’s case, and 
uppn^ the same point in another case, 
Lriminal Revision No. lUof 1910, which 
was also argued hef.ue me to-day. I am of 
opinion that, the contention,tliat section 151 of 

the Berar Municipal Law stands in the way 

T hnlH tl* V f is un.souud, and 

T hold that, If the facts alleged are true, ap¬ 
plicant has committed an oifence under sec¬ 
tion 108 of the Indian Penal Code. X am 


very clear that section 151 aforesaid applies 
only to what are generally known an Munici¬ 
pal offences; that is to say, offences against 
the powers, rules, and bye-laws of a Munici¬ 
pal Committee; in respect of which the Com¬ 
mittee is given a discretion to complain or 
not to complain, and the Criminal Courts 
are restrained from taking cognizance unless 
and until the Committee has complained 
I his interpretation finds clear support from 

e same Law. 

Section 168 of the Indian Penal Code pro- 
vide.s^ as tollow's: — 

Whoever, being a public servant, and 
being legally bound, as such public 
servant, not to engage in ti’ade, 
^p^iifsps in trade, sliall be punished 
with simple imprisonment for a term 
which may extend to one year, or 
witli line, or with both." 

The Indian Penal Code contains—probably 
with deliberate object—no definition of the 
very general word hi*ade’, and no explana 
iionofthe equally wide term “ engages in 
trade". Therefore, section. 168 thereof has 
been made ti.e radix for a number of special 
enactments going to control the comhict of 
public servants in tiie matter of varied 
de.scnptions of trafiic and money dealings 
Section 146 of the Berar Municipal Law i.s 
only one of a host of such enactments, and 
follows them in bringing a particular form 
of dealing, forbidden by it, within the dtfini 
tionofthe word* trade’ as u.sed in .section 

168 of the Indian IW Code. It is merelv 

a referring sectioii-a .soit of conduit pipe 
that leads to the main .section wliich sets out 
the elements of, and provides the punishment 
for, a particular oifence. Section 168 requires 
three elements only to constitute tlie oifcncp 

with which it deals, iiamel)-, 

(i) that the offenderis a public .servant- 

(ii) that, as such, lie is legally 
..... to engage in trade; and 

OjC that lie has engaged in trale so 
foi bidden. 

It will be seen that tin- .section is in a wny 

incomplete without the a>sistance ,.f'some 

other enactment or rulettf law which iinposc.s 
tlie legal prohibition i-efriircd ;,s ' the 
second of the above elemciif'; jmkI the 
enactment containing tiie proliiiiit i m natar- 
ally and nocess *1 ily defines the aivt which 
is covered by it, botli as ij tin? diss of 
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public servants to' whom itlfapplies, and 
llie nature of tlie dealings in whicli^ those 
Ffivants are prevented from engaging. In 
the majority of cases, the ilunicipal Law. 
so to speak, hands over to the Indian 
Penal Cede an offender who engages in any 
commercial dealing prohibited by it. But 
there are cases nhere fie penalty for 
such an offence is provided by the spe¬ 
cial Act itself, e. g.^ ^Madras Municipal Act, 
1 of 18^4, section 29; the Bengal Municipal 
Act, Ill of IS84. section 57; and the 
Burma Municipal Act, HI of 1898, section 
40. 'Ihere are also* case.s where no penalty 
at laches, as in City ot Bombay Muni¬ 
cipal Act. Ill of 1888, sections GO and ^7. 
AVhere. however, such wor ds ar'e used as we 
fii^d in section 14G of the Borar Municipal 
Law, 188G, it seems clear that the inten¬ 
tion of the law is that the offender 
should be pnnisbed under section 168 of 
the Indian Penal Code. Therefore, the 
offence charged against the applicant is 
not one pnnisliahle under the Municipal 
Law. hut one piini.-^liahlo under that Code, 
and section 1.>1 of such law has no appli¬ 
cation. This application for revision is 
accordingly dismissed. The recoi-d will at 
once he returned. 

Pfiifioii dismiisfd. 


(s. ( . fi N. p. p. nr.) 

NAGPUR JUDICIAL CO.MIMISSIONKR’S 

COURT. 

.SixoNO Civil, Aii'rai, No. G21 of 1909. 

Jlaicii 4, 1910. 

LVr.'cn/:—Mr. Stanyon, A. J. 0 . 

RAM C H A N1)RA — D kfe.x dant— 

AII’EI.LAKT 

ver6ns 

CIIINDIIOO —Pi AiNTiFF— Rfsioni ent. 

('• iih<il Vroviiircit homl lit'rcnuc Act {XVIII of JS81), 
79—Wnjib-iil-fiiz— ViUntje AVsijib-ul-urz 
effect tf— ('iiltiriition bcgJir— cvfs 
—to ct>foecc^>Sm<iU Cnwic Suit. 


'J'lic I.ocal Oovc-inmfJit of tbo Cfiitrnl Provinco.s, i 
ottl a of Iht* Kaintliii '/.umimhn 

• •f iho Itliaiidara iit or about the >’(‘ar ISbt 

< anted to t o |.rf )>u»cd a HVi/ifc.for the who) 


estate, called the 2amin(lari Waj(b»uUarzJ~ A. village 
Wajih-nl.arz was also prepnredfor the village of Kudwa 
in the said Znmindari. The Zamindari Wajib^nUarx 
recognized the existence of begar. Thero was no 
mention of it, however, in the village Wajib^uhayzi 

llchl, (I) that the Zowiiwrfari Wojib’-ul-arz was a 
clear record made under the provisions of section 79 
of the Central Provinces Land Revenue Act, and the 
entries therein concerning bej 7 flr comprised a deter¬ 
mination and record by the Settlement Officer of cer¬ 
tain cesses leviable tliroughout the ^owindori. The 
village II ojib’iil-firz was merely supplementary to the 
Zauiiudaiu M'aJtb-uUarz, and nota substitution there¬ 
for. The former may have repeated matters i^ the 
latter, but its omission to do so in any case would not 
affect the application of the latter in any degree. 

Every ccss which is ]>aid, delivered or rendered, 
it^ money, kind, or .service, by a tenant on account of 
then.se oroccnj)ation of land lot to liiiti, is a part 
of the rent M ln'eb the Central Provinces Tenancy Act 
spccitically charges on bis holding. Such a ccss ia 
the cultivation hrgav reiulcred by a tenant as saoh. 
Hence the suits, in whicli that kind of begar forms 
pai t of the claim, are not of a nature cogniz¬ 
able liv the Court of Small Causes. 

Second Appeal from the appellate decree 
of the District Judge, Bhandara, dated 
the 19th July 1909, modifying the decree of 
the i^funsif. Tirora, dated the 16th January 
1909. 

^fr. 0. P. for the Appellant. 

Rao Bahadur V. P. Pamlif^ for the Ke- 
spondent. 

Judgment. —It i.s r.6Ce.«.«ary to set 

out the facts of this case in detail. The 
plaintiff is (he inferior proprietor cf the 
village of Kudwa in the Kamtha zemintJari 
of the Bhandara Di.strict. On the 22nd and 
24th August 1908, the plaintiff filed 19 suits 
in the CourL of the Munsif of Tirora against 
different tennnts of Kudwa, claiming that he 
was entitled to claim gratuitous assistance 
from each tenant in hi.s village in the cultiva¬ 
tion of his land for each crop, and in the 
annual thatching of his house, and was fur¬ 
ther entitled to receive frt in each such tenants 
two cart-loads of fuel every year. The 
as.si.stance in cultivating was staled to be the 
use of one plough and two bullocks, with the 
services of one man. for two days during the 
Hanf, and two days during the rohi sowings. 

T lie assistance in tliatching was represented 
by the services of one man per house in the 
village. The plaintiff alleged that these 
services were not rendered during the Fasli 
year.s 1315, 1J16, and 1317, and he claimed 
that the Court should oitlier compel their 
reiulitiun duiing the Fasli year 1318, or 
give him compensation for the same in money. 
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The money value of the demand was thus 
computed: — 


(a) 


[Rs 


P. 

One plough for foui 

L’ days 




in each of the 

fbi’ee. 




years at Re. 1 per plough 



(6) 

per day. 

... 12 

0 

0 

Two-cart loads of 

fuel 




per year at Re. 1 per load 




for three yeais 

... 6 

0 

0 

(c) 

Labour of one man 

fur 




thatching each year 

at d 




annas per job 

... 0 

12 

0 


Total .. 

IS 

12 

0 


The defendants in all the cases denied the 
claim and their responsibility for the services 
and fuel, but the Munsif held that they were 
liableanddecreedthe sum of Rs. 9-9-0 in every 
case. The defendants all filed appeals in the 
Court of the District Judereof Rhandara, which 
also, after the reference to t he Munsif for 
finditigfson certain issues, decided on the main 
point against the tenants, namely that under 
a prevailing custom, recognized in the 
zcmimlari Wajtb-ul-arz, liie tenanfs were 
bound to assist their landlord in his cultiva¬ 
tion. He, however, found no such authority 
for the levy of the demand for cart-loads 
of fuel, and he disallowed the claim 
therefor. In tlie result a decree in favour 
of the plaintiff for Rs 0-9-0 and proportionate 
costs was passed in each case. Thereupon 
the defendants came up in second appeal to 
this Court, and their appeals have been 
heard together. Tin’s judgment will 

govern the disposal of all the said 19 cases. 

* * # * 

The services and fuel which the plaintiff 
claims are known by the name of hegir. It 
appears that the Local Government, in carry¬ 
ing out a re-settlement of tlie Kamtha 
aemmian'in orabout the year 1898, caused 
to be prepared a ^Vajib-^d^arz lov the whole 
estate, called the ""zamindari Wajib-iil-arz'\ 
Besides this paper, Wajib-nl-arzessQBn\ to have 
been specially prepared for each one, or at 
least some, of the villages in the zamimlarl. 
At any rate such a paper, called the "village 
Wa3ih.nl-arz'^ was prepared for tlie village of 
K-udwa with which we are now concerned. The 
zamindariWa}ih-ul-arz recognizes theexistence 
of hegar in its 7th clause in terms which 
may be translated thus:_ 

It is customary fur the zonUndav to take, 


I 

in each village^lflieldjlin direct 
management, from each tenant 
for the cultivation of his home-fariu 
in that village, hegar of one man 
with one plough and bullocks for 
two days for the hharif crops, and 
for two days for tbe rahi crops, and 
to take hegar of one man from each 
house in the village for gharcliaoni^ 
or thatching his houses, in that 
village. Similarly inferior pro- 
prietors and lessees may also 
take such hegar \n their villages. 
Each such village .shall supply once in 
each year at any place appointed by 
the zamindar within ten miles of 
the village, grass, fuel, and bamboos 
as detailed below: — 

(Here follow the names and fuel 
details in respect of 28 villages 
apparently under the direct 
maoagement of the zamindar, to 
which tbe clause seems onPinerl. 
At any rate the village of ICudwa 
does not appear in this list. The 
iryay-record then concludes thus;—) . 

If it appears tliat the Zhniindar isactinf^ 
oppressively in the exaction of hegar, 
the Ouputi' Commissioner ni ly 
suspend for a term, and, if the 
offence is subsequently repeated, 
may altogether abolish the liability 
for their services in any specified 
village or village.s. 

The village ^Yanh■ul^arz is entirely silent 
on the matter of hegar, and this silence has 
been made the bed-rock of the defence. 

Both the lower Courts have concurred in the 

view that the zamindati \Yajih-iil-arz gives 
the plaintiff the right to claim hegar, and 
the lower appellate Coiiit drew tlie some- 
W'hat reckless inference tliat hegar finds no 
place in the village ^\ll,nb^v}^ayz owing to 
inadvertence. The Courts below and parties 
have I’egarded the .«5ait as one governed by 
the three years’ rule of limitation, and in his 
plaints the plaintiff lias declnred his cause of 
action in respect of the services for ploughing 
and thatching to have arisen in respect of llio 
three years as follows : — 

(1) On the dlst August lOOuand 2,0tli Ocio 
ber 1905 for the hegar of Farit 

(2) On tlie 2lst August 190dand iSth Octo¬ 
ber 1900 fur the hegaroi Farli lulO. 
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(3) On the 8Hi September 1907and8th Octo¬ 
ber 1907 for the hegar of Fasli 1317. 

1 he money value of such services is no 
longer in dispute, the finding of the lower 
appellate Court liaving been accepted: nor 
does plaintiff question the dismissal of his 
claim for fuel. The Courts seem to have 
taken it fur granted that the cultivation and 
thatching services, left unperformed, became 
commuted into money aiidcotild he sued for 
ns a debt. It is the case that in some irn.;V6- 
nl-ar::es in these provincts, when legar has 
been sanctioned, an option lias been 
given to the tenant to pay a specified 
some of money in lieu of rendering the 
services ; but no such provision exists in the 
W'ajib-ul-urzoo uhich the plaintiff relies. 

1 he first piiiit taken before me by the 
learned counsel for the plaintiff-iespondent 
IS that no second appeal lies because tlie 
claim is fora sum cf money below Us. 500 
in eacli case, and of a nature cognizable 
by tlie Court of .Small Causes, 1 am very 
clearly of opinion that this contention is 
unsound. St^otion 70 of tlie Central Pro¬ 
vinces hand itevenue Act, ISSl, provides 
that the SettlementOlIicer shall determine 
ami reconl the village cesses, and tlie person.s 
by and froin wliom. and the rates at wliich, 
they are leviable; and such cesses shall if 
sanctioned liy the Chief Comrnis.sioner! bo 
leviable accordingly. Section M-O of the same 
enactment defines "village ce.ss.’^ as ‘any cess 
nhicli a person, resident or holding hinds in 
a village, pays vv renders to tiie pro- 
prietuis, as such, of the village, [or to their 
transferees or assignees, as such, or to the 
patel] iii.il iiu-luUcs i^evvice roiuJered oi* 

1 lungs furnislK?d as well as money paid’. It 
is obviou-s that which has been Meter- 

niincl and recorded' I.y a, .Settlement Olli- 
eer, ami .‘‘anctiontal by ibo Chief Cominis- 
siom 1 . t)(comes leviable as a village eess. 

1 am cleai- that a claim for such a cess, 
when di.''pufed, rai.ses a question of title in 
land where it is imposed as an incident of 
land tenurt*. In I'liurennnu v. JhiUi (1), a 
Jlench of throe Jmlges hehl that a disputed 
elaim for inaliluiua — an annuity made pay¬ 
able as a condition of a vendee’s tenure of 
land by virtue of a eontract between vendor 
and vendee—directly involved a question 
of title to immovable property, ami was 
not of a nature cognizable by the Small 

(1) 0 A. oyi. 
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Cause Court. In the course of his judg- 
inent, in which both the other Judges con¬ 
curred, Edge, C. J., said:— 

VVe do not question tlie correctness 
of those decisions in which it has 
been held that in those cases in 
which the suit is otherwise within 
the jurisdiction of a Small Cause 
Court, that jurisdiction is not oust¬ 
ed because it may become necessary 
incidentally to decide a question 
of title. In this case it appears to 
us that the question of title to 
immovable property was directly 
involved. The respondent’s case 
was and is that he held the land.s 
free of any charge. The appellant'.s 
case was and is that the respondent 
lield the lands subject to the charge 
of Ks. 25 annual payment. We 
arc aware that it has been decided 
that a suit to recover the principal 
money and interest secured by a 
hy'pothecation-bond on immovable 
property can be maintained in a 
Small Cau.se Court. In such cases, 
unless otlierwise provided by the 
hypothecation-bond, the mortgagee 
would be entitled to his personal 
remedy against his debtor for the 
debt, or on the debtor’s promise to 
pay, of wliich the bond would prob* 
ably be evidence. Here there is no 
purely personal contract on the 
part of Balli to make the annual 
payments: liis liability arise.s out 
of the fact that be is the person 
who is in possession of the pro¬ 
perty charged with the payments. 
He cannot take tlie benefit to be 
derived from the profits of the land 
without taking up at the same time 
on liim.self the liability to make 
the payments charged on the 
land.” 

These lemarks are very pertinent to tho 
I>re.sent case. Tlie bvgar claimed by the plain- 
till is against each tenant, as sucli, in respect 
of t he plough and labour for cultivation, and 
uguin.st the occupants, as such, of houses 
ataiidiiig on plaintitl’s land, in i*espect of 
the a.ssistancc, in thatcliing. .Sever such 
tenant,s from their holdings and such occu¬ 
pants from their residences, and their liability 
for higar instanlly ceases. Tliero are, of 
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course cesses which are outside the dehnition of 
rent* in the Central I*rovinces jjand Revenue 
and Tenancy Acts, e. g , the gliarcliaoni begar 
in the present case. But every cess which is 
paid, delivered, or rendered, in money, kind, 
or service, by a tenant on account of the use 
or occupation of land let to him, is certainly a 
part of the rent which the Tenancy Act speci¬ 
fically charges on his holding. Such a cess 
is the cultivation begar which is rendered by 
a tenant, as such. That kind of begar 
part of the claim in tlie present suit, and, 
therefore, the suits are not of a nature cogniz¬ 
able by the Court of Small Causes, and the 

aforesaid second appeals liave been properly 
admitted. 

Turning to the cases on their merits, as T 

have already said, the bed-rock of the appel¬ 
lants cases is the absence of all mention of 
in the village Wajth-al-arz. The lower 
appellate Court has inferred this to be due 
to an inadvertent omission. Tliere is no justi¬ 
fication for such an inference. Humanly 

speaking, in records so prepared as w'ere the 

zamtndart and village ]\'ajib-nl-arz connected 
with the present litigation, it is impossible 

that any such error sliouM have been made 
and perpetuated. I have no doubt that the 
omission of all mention of begar in the 
village 11 ajih-ul-arz was deliberate and in¬ 
tentional, and if the parties had taken the 
trouble to file copies of the correspond¬ 
ence connected with the preparation of 
this paper, that fact ^von\d probably have 
been brought to light. The circumstance 
IS easily explicable. Tliere is no such 
contradiction between the two Wajib-ularzeii 
as the lower appellate Court seems to have 
supposed, ar.d as the appellants contend. The 
village Wajib-id-arz wa.s merely supplemen- 
taiy to the za,Tnind(iri W tijih ul~aTz, and not 
a substitution therefor. The latter dealt 
with matters general throughout the 
za7mndari\ the former was supplemented 
to it as a record of matters particular to 
the village to which it appertained. The 
village lV(!jib‘ul-arz may have repeated 
matters \n the zaviindari Wajib-ul-arz, but its 
omission to do so in any case would not atfect 
the application of the zimMari Wajib-ul-arz 
in any degree. The zamindari Wojib-ul-arz 
is a clear record made under the provisions 

of section /9 of the Land Revenue Act, 
and the entries therein concerning begar 
comprise a deteimiuutiou and record by the 


Settlement Officer of certain cesses leviable 
throughout the zamindari. These cesses liav- 
ing been generally sanctioned throughout the 
zamtndari, not only in villages under direct, 
but also in villages under delegated manage¬ 
ment, it would be absurd to credit the same 
authority with having omitted mention of 
them in the village Wajib-id-arz with the ob¬ 
ject of cancelling its own general recognition 
and sanction of andtothem. The appellant-i 
have been in pursuit of a phantom if 
they considered that such omission would be 
held to justify them in refusing to rend?r 
the begar. 

* # 

For these reasons, this appeal in dismissed, 
and it is ordered that each party do bear his 
own costs as incurred in all tlu'ee Courts. I 
allow Rs. 10 as pleader's fees in this Court. 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIOXFa'.S 

COURT. 

First CTvit. Appeal Xo. 90 op 1909. 

March 1, 1910. 

Present: —Mr. Stanyon, A. J. C. 
KARAX 8IXGH —Dependant— 

Appellant 

t^ersus 

KAXHAT LAL —Plaintifp—Respondent. 

En'dciicc Act {I id 1872), 92—Divece of a Civil 

Court—Suh.-icqiient oi\d nijreeinout to rescind or 
modifij it not admisifihiv. 

Under no circumstances is evidence admissible to 
prove the existence of a distinct subsequent oral 
agreement to rescind or modify the decree of a Civil 
Court. 

Fir.st Appeal from tlie decree of tlie Di-^- 
(rict Judge. Hosliangabad, dated tlie Ttli 
August 1909. 

Mr. Atma Jlam Bhagwa)d, for the Appel¬ 
lant. 

^fr. ^Uttra, for the Respondent. 

Judgment. —The facts material tothe 

decision of this appeal may be briefly stated. 
Tlie respondent.s obtained against the appel¬ 
lant a decree under tlie Transfer of Property 
Act, 1832, for over Hs. 21,000. That decree 

was made absolute some time ago, and was iti 
proces.s of being executeil, wlien the appellant- 
filed the application giving rise to the proceed¬ 
ings now hefoi e me. Tliis application asserted 
that ail oral agreement had been made lie- 
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tween the parties in snparsession of the de¬ 
cree, and concladed with a prayer that the 
decree should be rescinded. It was not pre¬ 
tended tliat any sanction of t)je Court was 
obtained to tlie allei?ed compromise on behalf 
of one of the decree-holdeis who is a minor. 
In response to notices issued to them, the 
dccree-liolders nppearcil and denied that any 
compromise had taken place. The lower 
Court admitted oral evidence in proof of such 
compromise as tlie applicant alleged, and 
lidding it to he unworthy of credit, dismiss¬ 
ed the application. Hence this appeal by the 
applicant. 


At the hearing I raised tlie question of the 
admissibility of evidence In proof of the al¬ 
leged oral agreement in rescission of a sale 
decree, and as it was a question of pure law 
it was argued witljout adjournment, on ad¬ 
journment being applied for. I am of 
opinion that tins appeal most fail, because 

(oj the alleged oral agreement cannot 
legally be pi'ove<l; ard 
Qi) if proof tlieieof b.^ permissible, the 
proof adduce<l is (piite nnu'ortliy of 
credit and has been lightly dis¬ 
believed. 

riie li:st point is st) obvions tliat I am 
surprised tliat it sliotild not have occurred 
to the lowii* C«nirt and the legal advisers of 
the p.'ii’ties. 1 he <*ont(Mtts of a sale decree 
under the Transfei of Ihoperty Act, 1882, 
are cleaily niartei- re(iuii(Ml by law to 1)3 
reduced to tin* firm of a docinuent. There¬ 
fore, the tcians of suc*h a decret* can only bo 
proved, it disputed, under the provisions of 
section 1)1 of the Indian I0viden(!e Act. 1872. 
Seidion 1)2 of tie? same Act als<> applies to 
suca a de(*ree. J’liis section, of course, applies 
as miKrli to a written contract, grant or other 
disposition of propeidy, and mattei* required 
by law' to lie in writing wliCM-e the same has 
been tiihniif'-l as where, nut being adinitted, 
it has been necessary to prove it acording to 
section !'l aforoaitl. In the presetit proceed¬ 
ings the sale «hi'i'ee af«»re>aid stood both 
admitted and prove I, 'J'hat bL-ing so. section 
Di ex<*lui!ed all evitlcnce of any oral agree¬ 
ment <»!• statement as between ibe parlies to 
the <l(*cree or their I'epresentativos in inter¬ 
est for the purpose of contradicting, varying, 
ad«ling to. or subtracting from its terms, 
exeept. such <‘vi«len(?e as (V)nhl be got in under 
one of t he six provisos tt) the section In the 
prc'iciit case appellant seeks to prove the ex¬ 


istence of a distinct subsequent oral agree¬ 
ment to rescind the sale decree aforesaid. 
Unless such proof can be admitted under 
proviso 4, it is clearly forbidden. This 
proviso allows proof of distinct subsequent 
oral agreements to rescind or modify coii- 
tract.s, grants or other dispositions of pro¬ 
perty, but nothing else. Matter, required 
by tbo law to be in writing, which is not 
a contract, grant, or other disposition of pro¬ 
perty, is not within the purview of the proviso. 
If a decree, required by law to be in writing, 
is neither a contract nor a grant or other dis- 
po.sition of property, then the proviso cannot 
let in evidence of a distinct subsequent agree¬ 
ment to rescind or modify it. If, on the 
other Imnd, a sale decree under the Transfer 
of Property Act, 1882, is a document embody¬ 
ing tlie terms of a di.sposition of property, 
then by virtue of the exception contained in 
the proviso itself, in respect of dispositions of 
property by law required to be in wiiting, evi¬ 
dence of a siib.sequent oral agreement, to 
rescind or modify it is equally excluded. The 
law is thus clear that under no cii’cumstances 
is evidence admissible to prove the existence 
of a distinct subsequent oral agreement to 
rescind or modify the decree of a Civil Court, 
and tlie oral evidence in the present case was 
admitted in violation of section 92 aforesaid. 

On tlie merit.s of the case it is sufficient 
to say that the appellant was given every 
reasonable opportunity for producing evidence, 
and that the evidence he lias produced is 
wortljlcss. I have read that evidence for 
myself, and I concur in the criticisms of the 
lower Court in respect of it. It is an insult to 
common sense to invite creden<re in the story 
put forwjird. It is impassible to believe that, 
\\'.u\ there been any canipromiso of such a 
decree, no writing should have been made in 
memorandum thereof. The whole fabric of 
appellant's case is a concjction to obstruct 
and delay the sale of bis estate in satisfaction 
of the decree. The absence of appellant 
liimself from the witness bo.v is of fatal 
signilicancc. 

For these reasons the appeal fiils and is 
dismissed with c:)sts. 1 allow two sovereigns 
as pleader's fees. 

Appeal •Jismisse.l. 
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NAGPUR JUDrCIAU COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 543 of 1908. 
February 16, 1909. 

Present: —Mr. Skinner, A. J. C. 

GOKULDASS— Plaintiff—Appellant 

versus 

P AROIAN AND— Defendant- 
Respondent. 

Pvoinisiionj’note—Insufficientlij stomped — Inodmi.<‘ 
siblc in ecldsnce — Ori-jinal cause of ai’tion—Suit may he 
brought even ichen promissory-note taken in the sains 
transaction. 

A plaintiff may fall back on his cause of action for 
money lent, though he has, at the time of the loan, 
accepted an insufficiently stamped promissory-note 
for the amount of the loan, and his suit brought on 
the said note has failed by reason of defect in the 
stamp. 

Second Appeal from tlxe appellate decree, 
of the Divisional Judge, Jubbulpore Divi¬ 
sion, dated the 4t’a May 1908, oafirming 
the decree of the District Judge, Mauclla, dated 
the 9th December 1907. 

Sir Bipin Krishna B ise, for the Appellant. 

Judgment.— T he plaintiffs,-appel¬ 
lants, sued on a plaint, which alleged that 
they had lent the defendant Rs, 500 on the 
2nd May 1907 on his promise to re-pay it on 
the ’2nd June 1907. In accordance with this 


promise the defendant gave them a hnndi for 
U.s. 50D payable in 31 days on a 5 annas 
stamp, though a 6 annas stamp was required. 
The defendant failed to honour the hnndi, and 
a suit brought on it failed by reason of the 
defect in the stamp. The plaintiffs accord¬ 
ingly sued for their money and interest, and 
also for the costs of the abortive suit. 

The defendant did not deny the loan, but 
disputed the rate of interest charged, ami 
also took exception to having been again 
sued for the same debt. The first issue 
framed by the first Court was ‘‘Whether 
there is a cause of action in this case on whicli 
the present suit can be based?”, and the 
second “Gan the suit lie in its preient form?” 
On these issues the first Court found the suit 

barred, liolding that the, plaintiffs could not 

be allowed to set up a case independently of 
the hnndi, and prove it by oral evidence. 
And this decision has been upheld by tiie 
lower appellate Court on the authority cf 
Sheikh Akbirv, Sheikh Khan (1), Radhakant 
Shaha v. AbJwychnrn Mitter (2), Parsotam 


(1) 7 0. 256: 8 0. L. R. 533. 

(2) 8 C. 721. 


:^8t 


Narain v. Taley Singh (3) and Yarlagadda 
Veei’a Ragavayya v. Oorantla Ramayya (4) 
The only authority, the learned Divisional 
Judge say.s, in support of the plaintiffs’ case 
is the judgment of Petheram, C. J., in 
Pramatha ISath Sandal v. Dwarka Rath Dey 
(5), with which Rainpini, J., agreed, but 
which was dissented from by Aikman, J., of 
the Allahabad High Court in Parsotam 
Narain V. Taley Singh (3), and shown by him 
to be based on an entire misunderstanding 
of the judgment in Sheikh Akbar v. Sheikh 
Khan (1). 

Tlie plaintiffs have come up in. second 
appeal, and tlie appeal has been heard ex 
parte. I havecarefully examined the author¬ 
ities relied on by the learned Divisional Judge, 
and others favourable as well as those adverse 
to his contentions, and I am unable to concur 
in his estimate of the weight of authority as 
affecting the plaintiffs’ claim. TlLit“When a 
cause of action for money is once complete in 
itself, whether for goods sold, or for money 
lent, or for any other claim, and the debtor 
then gives a bill or note to the creditor for 
payment of the money at any future time, the 
creditor, if tlie bill or note is not pai l at 
maturity, may always, as a rule, sue for the 
original consideration, provided that he has 
not endorsed or lost or parted with the bill 
or note, under such circumstances as to make 
the debtor liable upon it to some third per.son”, 
is laid down in the judgment of Garth, C. J., 
in Sheikh Akbar Sheikh Khan (1) relied on 
by the learned Divisional Judge. It is the 
English rule, and has been recognized by all 
the other Chartered High Courts in cases in 
which the judgment in Sheikh Akbar v. Sheikh 
Khan (I) has been cited with approval. 
DifiicuUy only arises with regard to the ex¬ 
ception to this rule laid down by Girth, C. J., 
that when d'he note is the only contract 
between the parties, and if for want of a 
proper stamp or some other reason the note 
is not admissible in evidence, Mio creditor 
must lose his money”. And this rule is 
certainly laid down by the learneil Chief 
Justice in terms and witli illustrations, winch 
would preclude the plaintiff from recovering 
in a case like the present, in which the lo.an 
and tlie giving of a/i/oc/i for its amount seem 
to have been practically one transaction, 

(3) 26 A. \7^; A. W. X. (191)3) 217. 

G') 29 M. Ill; lo .M, L. J. -ISl. 

(5) 26 C.851. 
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Ulougli the loan may liave come first in order 
of time. And though the facts of that case 
were different, and could easily be distin¬ 
guished from lliose of the present case, I must 
admit that I am unable to distinguish those 
of Uadhuhaut Shahn v. Abhotjchuni Mifler (:2), 
iu which the plaintiffs had advanced the 
defendants Rs. 500 on the security of a Itnndi 
payable in 15 days and being unable to recover 
on the liundi as it was not properly stamped 
were not allowed to fall back on their loan. 
That case was decided by Garth, C. J., and 
Bose, J., following llie decision in c-heikU 
Akhar v. Sheikh Kh-in (1). That decision 
was, however, qualified by a Bencli of tlie 
same High Court, consisting of Petlieram, 
C. .l.,aiid Kainpini, J.. in Pramatla Noth 
Snwlal \ . Vivarka Noth Z>c»/(5),and the plain¬ 
tiff allowed to fall back on Ids cause of action 
for money lent, thoiigli he had at the time of 
the 1 »an, and in the course of what seems lo 


have been equally one transaction, accepted an 
insufficiently stamped promissory-note for the 
amount of tlie loan and interest. And though 
in Paryoluni Narain v. 'Paley Simjh (d), in 
winch a prornissory-note had been given at 
tlie time of the loan, a single Judge of the 
Allahabad lligli Court piefened the view 
taken on this point by Garth, C. J., a Bench 
of that Court (Stanley, C. J., and Knox, J.) 
ill Die hiler case of Jhinarsi Praml v. Fnznl 
(0), though they professed to follow 
Sheikh Akbar v. Sheikh Khan (l).held the 
plaintiff entitled to recovei- on a loan, for 
which he had taken a promissoi y-note at the 
time it was made, the allegation in (he plaint 
being that “tlie defendant took a loan of 
Ks. 572 ami executed a promissory-iiote*’. 

And in Yarloijadda Veeni Uagantyya v, 
(iomudit Pamaijyn (J), cited by the ieariieil 
Divisional .Judge, in w hich a Divisional Bencli 
of the i^Iadnis High Court (Boddam and 
Sankarati Xair. JJ.) professed to follow N/ie/U 
Akbnr \\ Shnkh Khan {\) i\\Q plaintiff was 
lu'ld entitled to recover a loan of Rs. 4('0 
on the original consideration, though lie had 
accepted an unstamped proniis.sori'-iiote for 
tlie amount only a few hours later on the 
same day, whilst in KriAtnaji ^araynn 
Pttrkhi V. Pttjninl Mat ioadi (7) 

a Divisional Bench of tlio Bombay High 
Conit (.lenkins, C. J.. and Candy, J.) ro- 
fciied with approval to the explanation of 


tr.) A. '2UH. A. w. X. (1900) 9} 0 A. I.. J. 
t7) LM li. 000. 


the judgment in Sheikh Akhar v. Sheikh Khr.n 
(U given by that of Petheram, C. J., in 
Praniaiha Nath Sandal v. Dicarka Nath Dfy 
(5) and^gave the plaintiff a decree for a loan 
of Rs. 6/5, for which a huiuli was said to 
have been given him by the defendant at the 
time of the loan, but dishonoured. 

On a review of the authorities, therefoie, 
I do not think the plaintiff’s claim lo recover 
his loan is barred by his acceptance of a 
hnndi^ payment of which has been refused, 
and I am confirmed in this opinion by a recent 
iudgment of my brother Stanyon iu Nathtui 
V. Phulchamha (Pirst Appeal No. 35 of 
1D08), which I have liad the advantaire of 
seeing, though the facts of that case were 
different, the hiindtg in question in it having 
been given in satisfaction of an antecedent 
debt, the appeal must be allowed, the 
decrees of the lower appellate Court, audof 
the Court of first instance dismissing the 
Silt set aside, and the case remanded to 
the Court of first instance for a fresh deci¬ 
sion. Ihe plaintiffs-appellants will receive 
refunds of the stamps on their memoranda 
of appeal, and their other costs in this Court 
and in the lower appellate Court will be 
paid by the defendant. The costs in the 
Court of first iiistariee will hs dealt with 
by tliat Court, wlien finally disposing of the 
suit. 

Appeal allowed. 


(s. c. 0 X. L. Jt 129.) 

NAGPL'R JUDICIAL COMMIS.SION'EIl’S 

COURT. 

Misckli.axeous Oasi: No. 19 of 1910. 

July 2fJ, 1910. 

Prvfvui : — Mr. Batten, O. J. C. 
and l^Ir. Stanyon, A. J. C. 

EMPEROR 

t'ersus 

KODHATKAR—OrrosiTE Partv. 

P.tu-titinner^i Act {XVIIl of 1879), 12, 13 ct. 

()) —Convictiou /vi* t-ciUtitm — Mtuconducl —‘M/jy other 
rcnsonaUc enn^c", so/iiijtrancc o/—Kjusck'm generis, 


yrih-iyh' of—Sn.<pctK-n'on or coiisitlcr.ttious 



, , . . nisc (f) is not limited 

l.y (ho |unin|.le ol rjusil.-n, yrnvrl.-^. Therefore, the 
wonts any other reasomihlo eanse” in the isaid cinuso 
are not confmeil to misconduct of which a prncti- 
lonci js guilty in )iis professional capnoitv hut 
embrace ail cam^cs wl,ic!i. in the opinion of tho High 
Louil, uiav afTvul rcuboiuiblc urouiul fur hid diupeu* 
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sion or dismissal; and a conviction for sedition con¬ 
stitutes “reasonable cause” within the purview of tho 
said clause- 

Where a leofal practitioner is convicted of a crime 
involving a form or degree of moral depravity which 
makes him permanently unfit for association with the 
members of tho honourable profession, so that his 
present continuance in, or any future ro-admissiou 
to, tho profession could only bo allowed at the expense 
of degradation of the profession itself, perpetual and 
linal dismissal is the only proper course. But there 
arc acts which, though punishable as offences and in¬ 
dications of a character nnlit for practice of the law, 
are more venial and expiable, because devoid of the 
lower forms of dishonesty and moral depravity. Tlie 
offence of sedition may be in this cati goiy and in such 
cases a locita peiiitenfue should be left open to the 
offender. 

Where a legal practitioner has been convicted by a 
Criminal Court of competent jurisdiction >vhose 
decision has become final, such conviction must be 
taken to have made res jiidiaila tho fact that tin* 
])i’actitioner concerned has been guilty of the offence 
whereof ho was convicted. Nevertheless, a discretion 
remains, under section 12 of the Legal Practitioners 
Act, in tho High Court to decide whether or not tlie 
convicted practitioner should be suspende 1 or dis¬ 
missed. 

Miscellaneous Case under section D of the 
Legal Practitioners Act, XVIII of 1879. 

Sir B. K. Buse^ for the Crown. 

Judgement, —This is an application 
by the Local Government for the removal of 
non-applicant, Achyufc llalwant Kolhatkar, 
B. A., LL., 13., from tfie roll of pleaders en¬ 
titled to practise in the Central Provinces. 
The non-applicant was enrolled as a pleader of 
this Coiut on the 2nd January 1907, under 
rules framed hy this Court in accordance with 
section 6 of the Legal Practitioners Act, 1879. 
By virtue of such enrolment he became entitl¬ 
ed to practise as a pleader in the Central Pro¬ 
vinces, subject only to the annual renewal of 
liis pleader's certiticate. Tlie last renewal of 
such certiticate in his case took place on llie 
1st March 1903. 

Early in January 1907, uo!i-applieaiit be¬ 
came the editor of a newspaper styled the 
Desha Seu-ah\ which was printed and pub¬ 
lished at Nagpur in the Marathi language. 
On the 12th December 1908, in respect of 
certain matter published hy him, or under 
his responsibility, in the form of a pamphlet 
tlie non-applicant was convicted by the Court 
of Session, Nagpur Division, of an oifence 
punisliable under section 12-J;A of the Indian 
Penal Code, and sentenced to rigorou.s im¬ 
prisonment for a period of 2^ years. This 
conviction was upheld in appeal hy this Court 
(Drake-Brockii^iu, J. C.) on tho Oth March 


1909, the sentence being reduced to ono of 
fifteen months rigorous imprisonment. Hav¬ 
ing undergone this sentence, the non-appli¬ 
cant was released on the evening of the 27th 
February 1910, and on the following day 
was the object of a demonstration in the City 
of Nagpur, in the course of which he made a 
speech, of the purport w'hereof we have been 
furnished with what the non-applicant admits 
to be a correct report. On the 1st March 

1910, tho present application was filed by the 
learned Government Advocate. A rule issued 
to the non-applicant to show cause on the 
26th April 1910, On that date Mr. Abhyan- 
.kar, Barrister-at-Law, appeared for the non- 
applicant and obtained an adjournment to the 
28tb June 1910, upon the ground that non- 
applicant was ill. On the adjourned date 
Mr. Abhyankar showed cause against the 
rule, and endeavoured to establish that, not¬ 
withstanding his conviction, the non-applicant 
was innocent of the ott’ence of sedition. The 
ai'gnments had not concluded wlien the hear¬ 
ing was adjourned to the 12:h July 1910, to 
allow certain translations to be obtained and 
filed. On the doth June 1910, Mr. Abhyankar 
put in a declaration signed by the non-appli- 
cant, the material part whereof is in these 
terms: — 

‘'1, Achyut Balwant IColhatkar, hereby 
solemnly declare— 

I. That I abide by the judgmeiit of tho 
Couit pronounced upon niy publi¬ 
cations : 

II. Tiiat I siiall be loyal to the King* 
Emperor, his successors, and British 
Government established by law in 
India: 

HI. Tliat I .shall be a peaceful and law- 
abidiug citi/.un : 

iV. And that I shall abstain from sedi- 

t * ^ 1 

1011 , 

A copy of tiiis declaration was sent hy order 
of this Court to the learned Government Ad- 
vo(;^te for his information. On the 12tl» 
July 1910, ]\rr. Alohyaukar informe<l us, and 
his client there and then conlirnied tlie state¬ 


ment, that non-applicant did not wisli him to 
appear any further’, hut preferred to conduct 
his own ease. Mr. Ahliyankar uas tliereupon 
permitted to wit'udiMW. 'Plie lo.irned Govern¬ 
ment Advocate liaving pointed out, and, iu 
onr opinion, correctly, that tlie declaration of 
tlie 39th June 1910, contained no apology or 
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aijy definite undertaking ns to tlie non-appli¬ 
cant’s future altitude. beyond an idle under¬ 
taking to avoid falling into the clutches of 
the law, we expressed curselves willing to 
receive and consider any amended applica¬ 
tion which non-applicant might wish to 
put in at a future date. The non-applicant 
asked for time for this pm pose, but left the 

Court wiilicut awaiting the order fixing I he 
said date. However, the 19(h July 1910 
was settled ferfurther hearing. On the iJ^Ih 
July 1910, the non-applicant tendered another 
application, which purported to be nothing 

more than a slight amplification of (he state¬ 
ment contained in the declaration uf oOlh 
June 1910. He was infoimed that the race 
was fixed for the 19th July I&IO. on which 
date any application he might wish to put 
)n would he tonsidered. On (lie 19tb July 
1910, the applicant was absent andnnrepie- 
sented; but he had picsumed to address the 
Judicial C< mmissioiier directly, by telegram 
ar.dan infciiral Utter. The Utter wbidi bears 
date ‘ Kaprur. the M(h July 1910,”—the 
vciy date non applicant personaily appeared 

ill Couit—is in flie.se teims:_ 

May it please your Honour, 

“I cm going to Poona foi-tlie piiipose of 
confulting iny fatlier, I?„o Haliadnr 
\\airan IJao Kolhalkar, about the 
Mafemeiit’ wl.ieli I intend to put 
• n. J lope to come back in t iini», 
but if I nni unable to do sf>. I hope 
your Honour will be plea.nd to 
giant me an adjoiniinient.*' 


Tbe matciial wcids of tlie telegiam arc:_ 

“ h'atber c( nsullid. Hecommends uncon¬ 
ditional apology. 

Adjourniiient humbly solicited,” 

1 be non-applicant, as a pleader, was pei’feclly 

awaie of fbo piojitr pioceduieformoving this 
boiiit, aiidtliat lie vas entirely eml of oider 
in wilting and telcgiaphing to the Judicial 
Commissioner as above. AVe are, tberefoie, 
iimUi- tlie impression lltat he has endeavoured 
t<) tiifU; with tills C-(<iiit. At any I’afe wo 
could make no ordei’ of aeljuui iiinent upon the 
Utter and telegiam, and as non-applicant had 
liiii given ample* oppe 1 1unijy of sltowing 
eaiise against tl:e.‘ inlc, wecloseel tlie ease anel 
leseived tie older wo aie now' about to 
deliver. 

The law governiig (he pi cscnl case is to 
bo fouiul in rectioiiu 111 aiitl Id of (he Uegul 




Practitioners Act, 1>79. Section 12 cm- 
powers the High Court to suspend or dimiss 
any pleader holding its certificate “who is 
convicted of any criminal offence implying a 
defect of character which unfits him to be a 
pleader. Section 13 gives a similar power 
over any such pleader (1) found to have been 
guilty of five specified forma of professional 
misconduct and (2) for any other reason¬ 
able cause.” The proper interpretation of 
tlie words last quoted lias been tbe subject of 
some debate and several judicial decision 
which may well be considered at once. The 
w^ords constitute clause (j) of section 13 
afoiesaid, and it has been urged with eozne 
degree of plausibility that tbe principle of 
Ousfitjn should be applied to them: or 

in other words, that having regard to their 
po.-^.session following upon five specified forms 
of professional misconduct they must be taken 
to have been associated 1 herewith for the 
pm-FO-ce of covering generally all other forms 
of professional misconduct not specified, and 
nothing more. This argument follows the 
rule laid down by Lord Bacon that ropH^/b 
verbontm huUcat ueveptatiouvm in codem sensu. 
jJiit we do not think that tbe Legislature in- 
tended, in any way, to couple clau.se (f) 
aforesaid with tlie clau.ses which precede it, 
so that it .should be understood in tbe same 
sense. Sections 12 and 13 deal, respectively^ 
with legal piaciitioners convicted of crime, 
and legal practitioners not so convicted. In 
tlio one case the High Court proceeds upoii^ 
the chfirarfer indicated liy tlie crime : in the 
other it has to deal with a particular act of 
viisamilitcf; and here the Legislature inakc.s 
an elfoit, for the purpo.se of codification, to 
ciystallizc matter which is otherwise in the 
nebulous state of an unwritten law—(he 
uti writ ten law of professional etiquette. 
Having done so in five clanse.s, tlie Le- 
gishitiire then leaves to the ab.solnte dis- 
eielinii of judicial authority all oilier 
po.ssihle cases in wliich the Court would 
consider it proper to suspend or dismiss 
a legal practitioner subordinate to it.s 
antliority. Tl.e view (hat the significance of 
chnisetflafoicsniil is not limited hy (he princi¬ 
ple of c;,Wcni (7C!,cr,V is supported direcfly 
or analogically by ample authority, namely, 

/» //.c rf Pun.a dnnuhr Pol, Mukl.tar 

Ih the mailer of Sasl.i lihushan SarhhaM. 


(1) 17 f. toil; 1 C. IV. ab!t. 
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mry (2); In the matter of a Pleader (3); ie- 
Masurier v. Wajih Hossain (4) and In the 
matter of A. 0, GanapatJii Sastn (5). The 
two last are Pull Bench decisions, and in the 
Calcutta case the conflicting judgments of 
Ghose, J., and Hill, J., respectively for and 
against the limited interpretation of the 
words any other reasonable cause” may be 
taken as exhaustive of the argument on both 
sides. It will be seen that the view of Hill, J., 
in which we concur, is considerably fortified 
by the remarks of their Lordships in the 
above Allahabad case, at page 108= Though 
their Lordships declined to give a definition 
of the words * reasonable cause” (as used in 
section 7 of the Letters Patent whereunder 
the High Court at Allahabad was established) 
they nevertheless declared it to be “obvious 
that the intention of the Crown w’as to give 
a wise discretion to the Higli Court in India 
in regard to this disciplinary autliority”—■ 
meaning the suspension and removal of advo¬ 
cates. It cannot reasonably be contended 
that tho Indian Legislature intended to allow 
the same Court a power less plenary over 
legal practitioners appointed by itself in 
grides lower Ilian Advocates called to the 
Bar in the Lnited Kingdom. Wc, therefore, 
hold that the words any other reasonable 

cause”, in section 13 clause (/) of the Legal 

Practitioners Act, 1979, are not confined to 
misconduct of whicli a practitioner is guilty 
in his professional eipaeity, but embrace all 
causes which, in the opinion of tlie Higli 
Court, may aiford reasonable ground for Ins 
suspension or dismissal. This view is in 
accordance with the decision of nrake-Hrock- 
inan, J. C., in the unreported case In re .Lie, 
Miscellaneous Petition No. 12':# of 1909. 

Oil the further question whether a convic¬ 
tion for sedition constitutes h’easonable cause’ 
within the purview of the above clause, we 
have no hesitation in coming to a decision in 
the affirmative. Thi.s follow.s frnn the 
further view which we take that the onvic- 
tiori of an enrolled pleader foi* .seilition, prinia 
facie implies a ilefect of character which 
unfits him to lie a pleader, and renders liini 
liable to be dea.t witli under section 12 of the 


(2) 20 A. 0.-,; 17 M. r. .T. 7-i, -i A. L. .T. 0 Hon, 

I.. R. 0: 11 C. \V. X. 272; 5 1,. .1. 120; 2 .^[. L. T. 1 

0 Cr. li. J. 1.^2. 

(3) 2(> M. 41-S; 13 M. J. 6-,. 
ht) 20 0. SOO. 

(«) 19 M. L. J. r,:)ti 0 M. H. T. ([•’. li.)- 3 I,h1 
Cna. 3 11 Cr. h. J. 274. 


Legal Practitioners Act, I 579. No publish¬ 
ed case of the suspension or dismis.sal of a 
pleader upon tl.is ground has been brought 
to our notice: but, in Miscellaneous Petition 
No. 129 of 1909, already mentioned, this 
Court suspended from practice a pleader, 
who had been bound over to be of good 
behaviour, upon the ground that he had made 
a seditious speech at a public meeting. In 
our opinion, loyalty to the Crown is a funda¬ 
mental and indispensable part of the structure 
of the legal profession throughout the 
British Empire. It is upon an assumption 
of the presence of such loyalty that every 
member of that body is enrolled and given 
the particular privileges, including independ¬ 
ence of speech, which are so highly valued. 
Every practitioner at law is bound to uphold 
and maintain the honour and dignity of the 
Courts of the realm in wliich he elects to 
carry on his practice and earn his livelihood. 
By enrolment in any such Court lie becomes 
an integral part thereof. But if he is, in heart 
and tongue, disloyal to the Government by 
which such Court is e.stablished, lie cannot 
entertain towards llie latter those feelings 
whicli should actuate him, and he is unlikely 
to maintain such attitude as is demanded 
from him. By admi.ssion as a legal practi¬ 
tioner a per.son is given exceptional opportu¬ 
nities of obtaining public confidence, of 
enlightening public ignorance, and of sway¬ 
ing public opinion. It would, therefore, 
clearly be wrong and opposed to pn.blic policy 
for a Court to admit to or retain in such a 
position a known seditionary. It is tlio duty 
of every Court to upboM tlie lav and to 
vindicate the autlioi-ity of tlie Oovei-nnient 
established by that law. 1’his duty oannot 
be complied with by a CNiurt which maintains 
on its rolls legal practitioners who are proved 
to have made it their business to defame and 
disparage that (Jovernaient and its machin¬ 
ery, including the Court it.self, by seditious 
libels. In the uni^eported case already cited 
Drake-Brockman, .T. wrote; — 

’’This Court cannot let Ane’s conduct pa.s.s 
without .serious luitico. As a plea- 
dei‘ he jsli’iisled witli special pri¬ 
vileges and special status in the 
(’om ts «stabli-lied by the Very 
(loverriinenr \\lii<-li lie tried by bis 
spei'ch to bring into liatred. [Iiidei’ 
the jcgis of that (i<)verninent he had 
been earning his livebhooil fui alioiit 


2SC 


INDIAN CASES 


[mo 


EWrERCR I*. KOLilATKAR 


a year in a ^profession of wliich the 
ostensible object is to secure the 
cp>*^Ltio»-^f tlie law, and the sooner 
it is understood that such conduct 
is incompatible with continued en¬ 
joyment of a legal practitioner's 
privileges the better for the pro¬ 
fession and for the public alike.” 
These remarks have our entire concurrence. 

Tn the course of these proceedings the point 
was raised that the suspension or dismissal 
of a pleader who has undergone his sentence 
for conviction of the offence of sedition, 
amounts to a second punishment lor the same 
offence—a retribution for a past delinquency 
already expiated. We see no force in such 
a contention. It might he enqnally well 
n.sed in the case of a pleader convicted of .i 
di.shonest or disgraceful crime. Suspension 
or dismissal from the rolls of .such a pleader 
dees not follow as a duplication of his penalty 
foi- the crime, but in protection of an honour¬ 
able profession from association with a 
criminal who has stained his own reputation, 
and destroyed conlidence in his futuie good 
behaviour until such time as is ever, he can 
re-habilitato that reputation, and levive tiiat 
conlideiice. A man cannot i*easonably com¬ 
plain if his character and future disposition 
are judged by liis past corduot. Human 
agency has, no other t/fiM, pending further 
experience, upon which to judge them. In 
J'Ja' f.artv JiroKUsn} (0), which was the case of 
an application to sti ike off the roll of attor¬ 
ney one who had been coinicted of theft, and 
punishtMl by imprisonment and branding on 
the haml, bord Manslield said; — 

"'I'his application is not in the natiuo of a 
second trial ora new pnnishiucnf. 
But the question is whether, after 
the conduct of this man, it is proper 
f hat he should continue a member 
of a prfjfe.ssion which should stand 
iieo Irom all supicion. Suppose 
he had l>een a justice of peace, the 
coiivi(*tioM itself would not i*omove 
him liorn the commission: Imt could 
I here he a ilouht that he ought !•> 
1)(* struck out <if tlie coinmissiony 
As at present advised, I am of 
opinidu, without any doubt, (liat the 
rule should be made absolute. But 
as it is foi’ the tligiiity the pro- 

lession tliat a solemn opinion should 
(t'l) (177S) 2 Cowper’s Itfports 


be given, we will take an opportun¬ 
ity of mentioning it to all the 
Judges.” 

On a later date Lord MansBeld further 
said:—— 

We have consulted all the Judges upon 
thi.s case, and they are unanimously 
of opinion, that the defendants 
having been burnt in tbe hand, i,s 
no objection to his being struck off 
the roll. And it is on this princi¬ 
ple; that he is an unfit person to 
practise as an attorney. It is not 

by way of punishment; but the Court 
on such cases exercise their dis¬ 
cretion, whether a man whom they 
have formerly admitted, is a proper 
person to be continued on tlie roll 
or not. Having been convicted of 
felony, we think tlie defendant is 
not a fit person to be an attorney. 

Therefore, let the rule be made 
absolute.” 

This case was quoted with approval in Th 
the mntler of Voiemiro Nath Muhern {!), It 
is manifest that suspension or dismissal from 
the ranks of a profession is only one form of 
file social degradation which inevitably 
follows upon (he footsteps of conviction and 
legal punishment for crime. 

Til the case last above cited their Lordships 
oftheBrivy Council also ruled that a con- 
viction by a competent Criminal Court could 
not be re-opened on the rnerif.s thereof for the 
purpose of a proceeding under section 12 of 
the Legal Practitioners Act, lS7i), though 
accepting .such conviction a.s correct, the High 
Comt still has a disci'ction to decide w'hetlier 
the culpability involved was such as to dis¬ 
qualify the convict for continuance in the 
legal profession. In tlio case before their 
Ijord.ships the conviction was under sec¬ 
tion 471 of the Indian Penal Code for the 
tiMudulerit use of a document known to bo a 
foi’gery. and the I^rivy Council held that the 
conviction, followed by a sentence of im¬ 
prisonment for two years, constituted suflici 
cut cause without further inq„i,y, 

< .M„,ssaloftl,e\ .kil. U, is „u.s apparent 
that the non appl.eaut before ns was well 
advised Ml abandoning tl.e attempt to ques- 
10.1 the correctness of his onvictiou. We 

hold that, for the purposes of every case 
under senioii l*2offl,o Local P... 
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Act;, 1879, where a legal practitioner has been 
convicted, by a Criminal Court of competent 
jurisdiction whose decision has become final, 
such conviction must be taken to have made 
res judicata the fact that the practitioner con¬ 
cerned has been guilty of the offence whereof 
he was convicted. Nevertheless, despite the 
conviction, the language of section 12 aforesaid 
makes it apparent that a discretion remains 
in the High Court, to decide whether or not 
the convicted practitioner should be suspend¬ 
ed or dismissed. We are not disposed to fetter 
this discretion, or impair its elasticity, by 
laying down any hard and fast rule. As re¬ 
marked by their Lordships of the Privy 
Council in In the maiter of Sashi Bhitsan 
Sarhadhicary (2), ‘ I'lvery case must depend on 
its own circumstances”. There are, however, 
certain broad lines of procedure which with 
expediency may be set down here. It is 
manifest that where a legal practitioner is 
convicted of a crime involving a form or 
degree of moral depravity which makes him 
permanently unfit for a.ssociation with the 
ntemhers of an honourable profession, so that 
his present continuance in, or any ftitni’e re- 
adrnission to, the profes.sion could only he 
allowed at the expense of degradation of (lie 
profession itself, perpetual and final dismissal 
1 .S the only proper course. Such was the view 
rightly taken of the attorney, permanenlly 
branded as a thief, in the English case above 
quoted, and of tlie pleader convicted of 
fraudalently using a forged document. Hut 
there are acta svl.ict,, though piiuishahle as 

olTences, and indications of a character unfit 

for practice of the law, are more venial and 
expiahle hecanse devoid of the lower forms of 
dishonesty and moral depravity. The offence 
of sedition may be in tliis category. 1 1 may 
, doe to yo.ithful fantasies, to onvironinent 
o evil infinences, to inllammatory litera- 
ore, to errors of judgment, and other 

hat in such cases a h,cuH slioiild he 

Wt open to the olfender_a path by wliich 
after due expiation and reform, he may return 

to the precincts of the hononrahle society fron 

■ pelled. ^\e propose to leave onen 
sacha/nca.s penitently, in the pre. ert Jse 

but we do not think that a niere oliet of 

suspension for a term will 

is impossible to make a v 

r- ^ . , . *“‘^6 any estimate ot the 

1 un wiich, if ever, non-applicant will 
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re-gam fitness foPflVd VTiities and privileges of 
a pleader. ^Ve think that an order of dismis¬ 
sal, until tlie non-applicant can establish to 
the satisfaction of this Court, his restoration 
to a condition of fitness for re-admission, is 
the only proper course open Ions. Before 
coming to this conclusion, we have considered 
the youth and antecedents of the non-appli- 
cani: we have studied the main features of 
tlie evidence upon which he was convicted 
for sedition, and his puhli.shed opinions before 
conviction ; we have scrutinized and w'eighed 
the report of the public speech made by him 
the day after he concluded his punkshment 
for that offence: and we have taken into 
account the application containing promises 
of future loyalty and suhmisson to the law 

which he has preferred in the course of these 
proceedings. 

As to the first point, we are unable to find 
ei her in his ap or his antecedents, anything 
winch stands in mitigation or explanation of 
us present attitude. His age is ^7 years, and 
he is the son of a loyal and upright Govern 
ment servant, now retired, who conferred 
upon him a liberal education. He has there 
fore, had loss excinre than many others for 

giving l,iiii.self np (o disloyally nod .sedilion 
As regards (he next point, it has been 

hronght to our notice that the phamphelt in 

respect o which he was convicted^a 
pamphlet that purported to reproduce (),„ 
seditious speeches of one Arahindo Ghosh— 
was not an i.solated insfance of seditious 
pubhration by the non-applicant. The matter 
coiKained ,n the pamphlet had been previous- 
ly pnhlished in the fe/m 

applicant s control of that paper and while he 
wa.s editor thereof, several article.,, 
editor.a . appeared in the .same journal from 
tune to (line, indicating non-applicant's entire 
conciiirencewith tiie views and sentiments 
piih ished in the pamphlet. From a perusal 
of (he,se artiele.s we find (hat non-applieanf., 
•sedition took the form of iniphieahlo hatred 
towards the British rule and everything eon 
necled will, it, indicating a d.-sire and inten- 
tion. not lo correct, hut (o r(„,(- out, tl,e u.vist 
ing Government of Jmlin. W,. fi,,.! pns.^uc^o.s 
inwJncli Briti.sh Imlian Courts "f .1 ii.^iit-c aio 
licid np to opprolii iiirn and contt nipt. W’y 
arc surprised to (ind a person pjof.-sfng f,, 
hohi juca opinion.s stniggling to maintain lii.s 
name on the roll.s of a Ih itisli Indian (’onrt 
and siipplicatin.g, fi-om tlie Goveiaimcnt lie lia.s 
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denounced, the favour of being allowed to 
practise as a pleader, and the privilege of 
enjoying forensic independence, under the 
legis of its protection. Then we turn to the 
first public utterance of the non-applicant, 
following upon the sobering, if not always re¬ 
forming, influence of legal punishment and we 
read words, and observe sentiments, that con¬ 
vey, beyond doubt, a stubborn adherence to his 
ctiininal tendencies, and an entire absence of 
any change of character or disposition in the 
direction of loyalty to the Crown. We find 
his conviction for sedition defianantly pro¬ 
claimed to be an bonourable distinction, and 
incarceration in jail for that offence rocom- 
meiuled as a pleasant sojourn to be sought, or 
at least, welcomed, by every true lover of this 
cmntry. Finally, in this Court, with reason¬ 
able opportunity given to him of establishing 
a reformation of character which alone could 
make his retention on the rolls of this Court 
proper, the non-applicant has shown himself 
to be unable or unwilling to lay before us any¬ 
thing better I han a superfluous acknowledg¬ 
ment of the correcttiess of his conviction, an 
empty promise of loyalty, and anavo val of a 
wise intention to avoid breaking tlio law in 
future. We place no value whatever on this 
application, 1 ogarded eitlier as expiatory of 
the past, or as an emblem of hope for tlie 
future.^ No wonl of regret for his scandalous 
libels on tlie Government and its magistracy 
has been said or wr itten by the non-applicant: 
nor has he attempted to adduoe any evidence 
of :i cliange in tiic feelings. hai)its, com¬ 
panions, or literature, which helped him to 
jail, or of any voluntary denunciation of the 
.seditious opinions whicli he sowed hroa<lcast 
among his fellow sul)jects hefor-e the arm of 
tlie law stopped him. Had we been convinc¬ 
ed of sincere r-epeiitance, and of the initiation 
of a permanent reform of character and dl.s- 
position—of some rwival of gratitude and 
alTeclionale regard for the Government to 
wliieh ho and his class owe all their 
advantages of aHluenee, peace, and educa¬ 
tion— we might iiavo been disposed to confine 
our oi-cler to one of suspension fora substantial 
term. Hut. as niatleiK slami, we are driven 
to (he conclusion tlial non-applicant lannains 
sulistantially <if the disposition wiiicli led him 
In violate section lli-t.V of the Iitliaii Penal 
('*ale, aj.d alt liongh wo do not finally and 
perpti ually clu.se against him, as a pleader*, 
ihc d«u)i.s of (his Court and the Coiirt.s sub¬ 


ordinate it, wa raasfc 90 until He c\n 
prove by his words, deeds, and conduct, ex¬ 
tending over a period long enough to leave 
no doubt of bis sincerity, a total and perma¬ 
nent ab.xndonment by him of tendencie.s con¬ 
stituting a defect of character which, at pre- 
sei'.t, renders him unfit for retention on the 
rolls of an honourable profession. 

For these reasons we find and declare that 
the non-applicant Achyut Balwant Kolhatkar 
is, by defect of character, at present anfit to 
be a pleader of this Court; and we hereby 
dismiss him and order that his name be struck 
off the rolls. 


(s. c. G y. L. H. 140.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civid Appead No. G1 op 1909. 

July 22. 1909. 

J'refenf: —Mr. Skinner, A. J. C., 

D111R A J SINGH — A p p K r.T, N T. 
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TrauKjer of Vioyortij Art ([V rtf 1882), x. 52—“CoM- 
triitio$is'\ in-'iinlntj of—Api>iirntion of doctrino of 
Hs? poudens tiffer nisi in a morfjnge suit—Lease 

— Ofdiufiri/ inn7Wijriiiriit'^Trnaut. 

The worti “contentious” in si'otion 52 of tho Transfer 
of Proporry Act is used in distinction to such non¬ 
contentions proceedings ns unopposedn]>p)icntions for 
jirobate. Therefore. ji suit to enforce a inortpfago lien on 
immovable property is a contentions suit and does 
not cease to he so bec.'iuso the decree actually passed 
ill it is the result of acomproiniso or is consented to 
by the defendant. 

The rule of li.t prndriK njiplies to transfers after 
the decree mxi in a mortgage suit and lieforo the 
institution of proceedings by the decree-holder to get 
tho decree* made nhsolute or for bringing tlio pro- 
p<*rly to sale. 

'riie language of section 52 is whlo enough to iiicludo 
a lease, and there i.s no difference in principle between 
a lease for agricultural purposes .tiid a lease for any 
otln*r purpose. 

Under the terms of s(>ction 52 the qiie.stlon of 
ordinary management «loes not arise, nor is a lea.so 
of waste land, with the option of <>ither culitvating it 
or keeping it under gra.ss, an ordinary and reasonablo 
incident of inh •rial lienoficial enjoyment which would 
avoiil the application of the section. 

<t/*i/rj*—In the Central I’rovinccH even an ordinary 
tenant aeipiires an int«*re.-^t in hi.s holding, which, so 
long as he pays Ids rmit and has lineal lieirs, is 
permanent. 

Secoiul :ipueal from the appellate decree 
again.st the decree of the District Judge, 
Saugor, dated the 24th November 1908, 
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DUIRiJ SI.'JGH V. DISA XATH, 

rdversingthe decree of tlie Subordinate Judge, 
Saugor, dated the 30th June 19C8. 

Messrs. 3/. B. Badahhoy and G, L. Suhhe- 
dnr, for the Appellant. 

Mr. J. for the Respondent. 

JUdgrTIGntl.—The plaintiff sues for 
cancellation of a lea.se by his predecessor- 
in-title to the defendant Dhirajsingh and for 
pocsession of the land held by the latter 
under it. The first Court dismissed the 
suit, but the lower appellate Court, hold¬ 
ing the lease void as agaimst the plaintiff, 
has given him a decree for possession and 
costs, against which the defendant has come 
up in second appeal. 

One Hiralal was malguzar mav.za Chikta 
in the Sangor district, and liad mortgaged 
it (o one Lachmandas, who in 1902 sued on 
hi.s mortgage: and on the 3rd October 1902 a 
conditional sale-decree was passed providing 
for payment of Rs. 4,336*12-0 by instalments, 
but that on default in payment of any of 
the prescribed instalments the moitgaged 
property shonhl (after a delay of six months) 
be sold in satisfaction of the whole amount 
remaining due. Default was made, and on 
tlie 26th October 1905, the Court ordered that 
the decree^ be made absolute for sale, tliougli 
a formal decree absolute’ was not signed 
until the 19tb June 1906. Meanwhile on the 
9th Uecember 1905, the lea.se in question 
had been given hy Hiralal to tlie defendant- 
appellant. It is a lease in pei'petuity with 
occupancy right for a premium of Rs. 200 
and a rent of Rs. 30 of some 350 acres of 
waste land, of which the lessee had already 
been recorded as ordinary tenant at a rental 
of Rs. 25. Evidence was adduced in the 
first Court to tlie effect that the mortgagee 
had authorized Hiralal to give leases to rai.se 
money for payment of the mortgage debt, 
though the plea had not been specifically 
raised. Rut it was admitted before me 
tliat the Rs. 200 premium were not in fact 
paid to the mortgagee by Hiralal, and an 
offer was made to pay the amount over 
ngaiii to the plaintiff, if l.e would in con¬ 
sideration thereof withdraw his objection to 
the lea.se. 

The decree of Ihe lower appellate Court 
was attacked before me on five gronnd.s. 
with wlncli 1 will deal seriatim. Eiist it 
wa.s uiged tliat, as tljo decree in the mort- 
gngo suit was a compromise deci-ee, the 



^Utis conte^tatio' thereupon ceased, and the 
rule of Us pendens no longer applied. The 
cases cited in support of this proposition are 
Vytlnnadayyan v. Snhramanyi (1); Kishory 
Moliun Roy V. Mahomed Mnjaffar Jlnssein (2) 
and Jogendra Chunder Ghose v. Fnlkumarl 
D.issi (3). But of these only the first direct¬ 
ly support the proposition. The second case, 
though the judgment contains remarks favour¬ 
able to it, was decided on other grounds, 
whilst the third is distinctly against it (see 
particularly the remark.s of Banerjee, J., at 
page 84). And the judgment of the Divisional 
Bencli in VytJiuiadayyan v. Suhramanaya 
(1) has been directly overruled by the deci¬ 
sion of a Full Bench of the same High 
Court in Annamalai ChetUnr v. MalayandC 
Appnya Naik (4). Tlie law on the subject, 
English and Indian, is fully discussed in 
the learned judgments of White, C. J., and 
Siibrahmanla Ayyar, J., and 1 accept their 
conclusion that the w'ord contentious in sec¬ 
tion 52 of the Transfer of Propertj’’ Actis 
used in di.stinction to such non-contentious 
proceedings as unopposed applications for 
probate. And on tin’s view a suit to en¬ 
force a mortgage lien on immovable property 
is clearly a contentious suit, and does not cease 
to be .so because the decree actually ))assed in 
it is the result of a compromi.se, or is consented 
to by the defendant. As is pointed out in 
Annamalai Cheftiarv. Malayandi Appaya Naik 
(4t, the contrary view' would allow a defen¬ 
dant, whilst ostensibly admitting the plain¬ 
tiff’s claim, to defeat it by a lea.se or convey- 
ance behind his back—the very conduct the 
rule of lis pendens is intended to pr event. 

Tliere has been some difference of opinion 
ns to whether the rule of Us pendens applies 
to conveyances made after decree in a mort¬ 
gage suit, but before any action lias been 
taken by tbe deeree-liolder to get it made 
absolute (see Siiivjiram Sahebnini v. W'atnnu 
Numyan Jodii (5) and 'I'haknr Prasadv. Gaya 
SaliH (6). Butin this case the lease in suit 
was admittedly executeil during t he pendency 
of sale proceedings, and tliough there had 
been a previous or al lease in ordinary tenant 
right, no plea has lieen rai.sed tliat sale pio 


(1) 12 :\r. 42'). 

(2) IH C. IHS. 

(2) 27 C. 77. 

(t) 2!i :m.42(>; 1 .\[. b. T. 1 i.'k K) ^f. r . 
(■>) 22 !i. n2n. 

((>) 20 A. 
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cesclings were not pending when it was grant- 
el. And on tlie principles recognized in 
Annimaltn Chetfiar v. Malai/audi Appif/a 
Naik (4-), it seems to me clear that the 
protection given to the plaintiff in a mort¬ 
gage suit hy section 52 of tlie Transfer of 
Propeity Act should be extended up to 
the final .salisfa.'tion of the cjuditional 
decree, since it might otherwise be rendered 
nugatory by the judgment-debtor’s dealing 
with ibe mortgaged property diiring the 6 
inontlis grace necessarily allowed him by the 
conditional decree, during wliich the decree- 
holder cannot apply for a decree absolute. I, 
tlierefore, concur with the view taken hy 
Hurkitt, J., in Th'tkur Pi\tsail v. O-iiji Sihn 
(6), and tliough the decision in Sltirjiram 
Sfthehr'tDi V. irtnuoi Yarr/y.ijj Jtjshi (5) leaves 
open tlie question of (lie applicability of the 
doctrine of hf: pendf)is between the decree 
nisi ami the institution of proceedings for 
bringing the property to sile. that ques¬ 
tion did not directly arise in tlie case, wiiich 
was decided on the ground that sale proceed¬ 
ings having b?en instituted the dictrine of lis 
penijens applied. 


Tlie second p-)int taken for the appellant 
was that the property now in (piestion being 
a tenant right was not ‘directly and 
specifically in (inostion' in tlie moidgage 
suit, but I am unalile to accept tliis conten¬ 
tion. The whole of the 10 annas of the 
proprietary right in mnnza Cliitai was 
mortgaged, ami was in question in tlie 
mortgage suit; and tliat, in my o[)inion, incliid- 
e 1 all possible rights in tlie village, subject 
only to any special rights in sir land, which 
might arise under tlie provisions of statutes 
on a transfer of tlie proprietary right., aiid 
to any subor<Hnate i-ights alremly existing 
when tlio suit was filed. I tieed not in this 
case consiclerthe question of riglits created in 
fraud of the mortgagee after the mortgage, 
but pi'ior to his suing tliereon. 


'I'he third and fifth p)ints are connected 
ami may be dealt uith togctbei*. They are 
that tlier'e sliould liavu been an issue tlie 
• juestion whether* the gi'aiit of the 

lease in f|uestion was an act of ordinary 
mauagement, and that even if the grant of 
occupancy I'lght is oancelleil the appellant 
honld he recognized as an oflitiary tenant, 
and tlie plaintiff’s claim to posse.ssion dis- 
allowed. In support of tlie.se contentions 


I was referred to the judgment of my learned 
brother Sir Bipin Bose in Kesnckatvl v, 
Gtimansingh (Second Appeal No. 47 of 
1909). But that was a case of a lease grant¬ 
ed hy t]*e manager of a joint family, and the 
view taken hy my learned brother that a 
lease for cultivation (carrying with it by 
operation of law the privileges of an ordinary 
tenant) was an act of ordinary and 
prudent management within the manager’s 
powers hut that tlie conferral of occupancy 
rights was not, is not, in my opinion, 
applicable to the present case, since 
under the terms of section 52 of the 
Tran.sfer of Property Act, the question of 
01 dinary management does not arise. The 
parties had the option of obtaining the sanc¬ 
tion of the Court to the leases in question; 
and as tliey omitted to do so, they were 
incompetent to deal with the pi’operty so as 
to affect tlie rights of any other party to 
the suit under any decree or order, which 
might be made tlierein. And in I'^aratn 
Patel V. Ahihd Mojid Khnn (7) a case very 
similar to the present one Ismay, J. 0., held 
f liat the language of section 52 was clearly 
wide enougli to include a lease, and that there 
is no ullTeience in principle between a lea.se 
for rigricnltnral purposes and a lease for any 
other pnrpo.se. In Sri-^^ri Sri (iajapafi v. 
Sri najnpfiti (8) a party in pos.session subjecr. 
to the rule of Us poudens was held not entitl¬ 
ed to grant a perpetual lease, and though 
incidentally an opinion was expressed that he 
might ‘grant yearly leases’, and do such 
other acts as are either the necessary or the 
ordinary ami reasonahleincidents of an interim 
beneficial enjoj'ment’ I am certainly not pre¬ 
pared to differ in this case on tlie strength 
of tliis from the ruling of Ismay, J. C. 

In these provinces even an ordinary tenant 
acquii'cs an interest in his holding, which, so 
long as lie pays hi.s rent and lias lineal heirs, is 
permanent. Aiidthouj'h a fresh lease to avoid 
lo.ss of rent of a holding that had been 
abandoned hy a tenant might possibly be 
regarded as an ordinary and rea.sonable 
incident of i7\terim beneficial onjo)^!^^’, I am 
clearly of opinion that a lease of 850 acre.s 
of waste land with the option of either culti¬ 
vating it or keeping it under grass is not 
sucli an incident nor neces.sary, bub an act 

materially curtailing the lessor’s rights in 
(7) 15 C. P. L. R. 0. 

(») 7 M. 0(3. 
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the village, which the mortgagee was entitled 
to bring to sale intact* 

The fourth point raised for the appellant 
was that the lower appellate Court had been 
mistaken m thinking- that no plea of estoppel 

has been raised in the first Court, and that 

this had coloured its view of the evidence on 
the question of estoppel. This plea is so far 
correct^ that in paragraph 5 (d) of the ap¬ 
pellant s printed statement in the first Court 
the word estoppel is u.sed, but there is no 
allegation of the fact afterwards attempted to 
le proved, ns., that the mortgagee had agreed 
to tlie moilgagor’s raising money by lea.ses to 
pay off In.s mortgage. What seems to have been 

relied on i.s the plaintiff's having had the 
means of informing himself of the appellant's 
lease. How this could work an estoppel I do 

me that the premium paid for the lease did 

he "’“•■'S'Wee, nor does 

he appellant seem to have taken any stops 

to.see that it did so. Had the sanction o |m 

Comt been applied for, as it should have 
been this point would probably have received 

-he Court's attention. B,.t as matters sCmid 

cjhe appeal fails and is dismissed with 

(/ismussr./. 


\r * ’ 

madras high court 

I iRst Civir, Appeal No. 291 of lOOS 

^ July 20, 1910. 

H.AJI I.SMAIb SAri'_Iv„.M-i,.T 

T 4 -xr r-..-. versus 

fo seller hij frlenraii~~\\!^nnfrs-Oih-r 
— Sclfrr not honnd~~}i 

1c plaintiff snoil i i- oj l.voker. 

theMv sore Manejnnos,. Con slmrcsin 

had pniThafeOfl from tliow T'/ 'V''’’'' -''h Rcd ho 

Hnd «rd defendnn SB ookT ; -hi.l 

‘Rfondantssont acalt to ^^ d 

thon in England comnniTiitV ; wh„ u-ns 

tih- but in tfio coursTo ^. 

seoTOB i„ have gob adS -tr*\-''" 

Htuicd. 11,0 in-st fiffomlant 


1^;!? fby liiju through Eeutei- 
J/fM.that Eofarastbe 3st defendant was concerned it 

JvasEn accEptancecfthe offer he actually received’in 

the cable and ho was not liable to the plaintiff. 

Hcselal v. Pope, {1870) L.E. G Kx. 7 followed. 

It IS a common f h„.g for « broker to act for both 
. Icsand if he does not exceed the limits of his 
authority, he incurs no por.^iona! liabililv. 

Dio liability of the agent arises from an iinuliE'd 
undertaking or proimVo made l.v him that the 

f'lc '"exi=? have, .loos in point of 

fact e.Mst and this implmd undorfaking cannot be 

displaced except by words whieh amount ?o a disHnet 

intimation that the agreem.nt made was in certain 

circumstances not to lie effect .ml. To render The 

agent liable under section Indian Contract Act it 

3 only ncce-ssary that the roinesertation .should Imvo 

ccn untnicin facfcnn.I it is not ntce.^snrv to show 

that the agent was m anv wav to hlamo ‘ 

roZ/ea V. IIV/,//,/. 8 K. A Ih (U 7 : 27 I I o ]» oi- 

0 J 355- 9 V' o ''■ ''h'i L. .1. 

i3,nfforrodt^ -S-i 7v. /fo/,,/,, 0 T. R. R. 


Bn'ghficpll, for tlie 

i laintiiT. 

He.ssis. :v7m,-f and ft,f,,,. 

1 zofpiinant. 

Brauson i\VA\ n}ans„.i, R r the 2 nd 

and Erd !)cfeiuini’t«. 

Judgment. —Ill Un'.s .suit fhe plniutiff 
■iiicd in rc.specl of (lie nnn-delivcrv of ccitiiin 
.sharps ," Ihe Jlysoro Mangaiicso f'omp.any 
w Inch he alleges 1,0 piiip-ha.s-ed from (lie 1st 
.clondnnt, Hr .James .^hort, (hroiigh tlio 
/ml and .Ird defcmlaids, Hcssi-s. .‘tcoK and 
Jed, who cany on l.imincsa as stock ami 
■share hrekr-rs in this city. 'J'he l,t dedemlniit 

dc-n,f.s (hat ho ever contracted to .sell at the 
price alleged and (he 2„d ,und Srd defendants 
deny (hat they have Inclined „ny personal 
liability. It IS adiiiilted that the 2iid ami 
•ird defendant.s in tl,e ordinary course of 
their busino.s.s pn.ssed bought and sold notes 
CKHiibits li and HI to (he plaintiff ami l.st 
dcteiidant respectively at (ho piiof, alleged' 
by tlio plaintiff, but it is alleged by ,l,e 1-t 
defemlaiit (hat he |nul m.( autlim-'hod the 
- 11(1 and drd ilefeu.huAs to sell at lliis 
price. 'I'he evidence is fliat the 2nd and 
.‘^i-d defendant.^ Iiaving :,u(lmiizcd hy 

the phuiifiR to hiiy at 2 ). cul.h'd thnnigii 
Renter Agency to (ho l.st del'endanl who 
was then in ^:ngIand. flnil ll.'t v c-.uld sell 
fnr him at R.s. 20 (I'hxhil.if ID. il.ut Renter 
varied the nicssago in tl.e cuii'.x- .d’ trans- 
nii.^.sioii liy iiisei'fing tin* wmd iiollt hefoie 
twenty (Kxhihir. ID and tInC il.o 1st. defen¬ 
dant cahled hack “seil" (IM.ilnl (.1) wlnMi 
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llie 2ncl and 3rd defendants read ai an 
acceptance of the offer actually made by them, 
'n hereas it was in fact an acceptance of the 
oifer as altered by Reuter. The 1st defendant 
having subsequently refused to carry out the 
contract to sell at I'O, the plaintiff brought 
the present suit. Now as regards the 1st 
defendant, his acceptance was an acceptance 
of the offer he actually received in the cable 
as altered by Reuter namely of a sale at 20 
profit and T cannot see on what ground lie 
can be held liable to the plaintiff in this suit. 
If authority he wanted Ifeseknl v. Pope (1) 
shows that in such a case there was no 
contract between the plaintiff and the 1st 
defendant and as against the 1st defendant, 
the suit roust be di.^inissed with costs. 

As regards the 2nd and 3rd defendants, 
it is clearly proved to my mind both from 
the correspondence and from the terms of 
the bought ami .sold notes in which the 
contract was emhodied that they were 
brokers acting for both side.s as appears to 
he usual in Mailias, that on receipt of the 
1st defendant's reply to their cable it is 
believed they hail authority to purchase 
for tlie plaintiff and to sell for the 1st defen¬ 
dant the shaies in cpie.stion ami proceeded to 
make out bought and sold notes in which 
eacli .side was cliarged with commission. 
There is. in myopinion,iio foundation for tlie 
contention that they were acting exclusively 
as agents for the 1st defendants. Nor is there, 
in my opinion, any foundation for the plain- 
titl’s next contentitm tliat in tins case tlie 
2ml and 3id defendants are liable under 
section 230, Indian Contract Act, because 
tlioy did not disclose the name of their 
pi'incipal. 3 lie liouglit notes whieli embodies 
the formal contract do disclose the name of 
t he 1st defendant as the principal. If tliis 
(‘ontention weie well-founded, it would follow 
that the 2nd and 3rtl defendants might bo 
made liable even if the 1st defendant admit¬ 
ted having anllioiised tlio contract into 
which they entered on his behalf but was 
nn:ii)le to perform it. It is quite a comraou 
tiling for a broker to act for both sides in the 
sale (»f produce as appears from Renjamin 
on Sale.s and if he does notexceed thelimits of 
liis autlioi ity. lie incurs no pei’sonal liability. 

The real question in the case i.s whether 

ai'coi (ling to tlie third contention urged for 

the plaintiff, the 2nd and 3rd defendants aie 
t 1) (IH-O; L. H. G Kx. 7. 


not liable to the plaintiff under section 235, 
Indian Contract Act, which embodies the 
rule in CoUen v. Wi'igJit (2) ns having 
untruly represented themselves to be the 
authorised agents of the 1st defendant to 
enter into the contract in question. To 
render the agent liable under the section, 
it is only nece8.sary that the representation 
.should have been untrue in fact and it is not 
ncces.sary to show that the agent was in 
any way to blame. That the terms of the 
section are in accordance with the English 
rule is shown by tlie recent case of Yottge v. 
Toynbee (3) overruling Smout y. llbeiy (4) 
in SD far as that case lays down a contrarj' 
rule. Nor does it make any difference that 
tlie agent as here was the agent of both 
paities. That point was expressly raised 
and decided by the Court of Queen’s Bench 
in Hughes v. Groeme (5), to which Mr. 
Justice, aftersvards Rord, Blackburn was a 
part3'. As explained in the most recent 
case already referred to the liability of the 
agent arises from an implied undertaking or 
promise made by him that the authority 
^Yllich he profe.sses to have, does in point 
of fact exist. That implied undertaking 
cannot be displaced except by word.s which 
amount to a distinct intimation that the 
agreement made was meant in certain cir¬ 
cumstances not to be effectual. Seo the 
decision of the House of Lords in Sunrf v. 
Huigh (d). There is no evidence of any 
such intimation here. There only remains 
the question of damages. Section 235 imposes 
on the agent the duty of making compensa¬ 
tion for any loss or damage wliich the other 
party has incurred by so dealing w’ith liin;. 
The contract was for delivery early in 
November at 50 and this is admitted by the 
2nd and 3i’d defendants (Exhibit Z). In 
my opinion the difference between the 
contract price 20 and the price at the date 
stipulated for delivery 50 or 30 per share is 
the lo.ss incurred by tlie plaintiff which makes 
Rs. 6,000 for 200 shares. This is the amount 
claimed in the plaint. At the trial it was 
further contended that the plaintiff was 
entitled to bo re-paid by the 2iid and 3rd 

defendants tlie costs whicli he is directed to 

(2) 8 E. A' B. 017; 27 L. J. Q. B. 215: i Jur. (n- s.) 
457; (3 \y. B. 12.'1. 

(5) (1010) 1 K. B. 215; 79 L. J. K. B. 20ft. 

(4) (1842) 10 M. nncl W. 1; 12 E. J. Ex. 357. 

(5) (1804) 33 I.. .1, (^. B. 35.5; 12 W. 11. 857- 

(0) 9 'J*. II. It. 183. 
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pay to the Isfc defendant, bat in my judg¬ 
ment the plaintiff had no ground for suing 
the Ist defendant as he knew when he 
filed the plaint that the 1st defendant had 
not in fact authorized the sale at 20. What 
gave rise to this suit as already staged was 
the gross blunder of Reuter in altering the 
terms of the offer cabled by the 2nd and 3rd 
defendants to the 1st defendant. For this 
the 2nd and 3rd defendants are in no way 
to blame, but the rule of law as to their 
liability as agents in such circumstances 
appears to me to be plain and I am bound to 
give effect to it. Judgment for the plaintiff 
against 2nd and 3i'd defendants for Rs. 6,000 
and costs. Suit against 1st defendant is dis¬ 
missed with costs. 

Suit against 1st defendant dismissed. 
Suit decreed against 2nd and 3rd defendants. 


(s. c. 1 M. W. X. 517.) 

MADRAS HIGH COURT. 

Crimi.val Revision Case No. 411 ok 1910. 

Referred Case No. 5G ok 1910. 

August 30, 1910. 

Present :—Mr. Justice Sankaran Nair. 

SANGILI N.AIC1CFN-- Accused 

versus 

EMPEROR —Opposu'b Party. 

Cvimin'd. Procedura Co:l’ (.I*? 1'o/ 1S9S), 4‘IS— 

Revision—Interference iritii u'lnitttlon reference h'j 
the District 3[(ifiigfrale. 

As tha Criminvl Pi'03J I iro CjU for iiu 

uppoal agjiinst si'’;qaittal I)/ (> t!io High 

Court wilt not interfere lunler section 4'JS. 

Tlio High Court lins no i>o\ver iti Revision to 
convert un acrputtal into a conviction. 

Case referred for tlie ordn's of the High 
Court, under section 438 of the C riniinal 
Procedure Code, by the District Magistrate of 
Coimbatore, in his letter, dated 5tli August 
1910. No. D. Dis. 777 M. 

Order • —As there is an appeal against 
an acquittal under section 245 of tixe Criminal 
Procedure Code, the proper cjurse would 
be for the Government to appeal. The High 
Court have no power in Revision to convert 
an acquittal into a conviction. 


VENKATAKRISHNA V. LAKSHMI KARASIMIIAM, 

1 

(s. c. 1 M. W. N. 532.) 

MADRAS HIGH COURT. 

Civil Suit No, 295 ok 1903. 

August 24, 1910. 

Present: —Mr. Justice Walli.s. 

G. VENKATAKRISHNA CHETTI— 

Plaintiff 

versus 

C. LAKSHMI NARASIMHAM and others 

—Defendants. 

Insolvent Act {\\ n/irf 12 ri'r. Chri2>tcr 21), .•<.21 — 
Fraudulent preference. 

The plaintiffs sued on a mortgage by a deposit of 
litlealecds to secure the amount of a promissory-note 
alleged to havebecix o.Necnted on the 10th of August 
by defendants Xos. 1 to 4-, who absconded on the l2tU 
of August ami against wliom a petition for adjudi¬ 
cation was pi’osented on the 13th of August. The otli 
defendant was the Ofticial Assignee, who put the i>lain- 
tiff to the proof of his allegations and pleaded that 
the mortgage w.as frandnlent within the meaning of 
section 24 of the Insolvent Act, and hence void as 
against creditors. Two issues were framed:—(1) \\'’as 
the suit mortgage fraudulent within the meaning of 
.section 24 of the Insolvent Act? (2) Were tljo title- 
deeds deposited with tlie plaintiffs before the date of 
tlio insolvency? Held, that tlie onus of showing con¬ 
sideration for tlie mortgage ami of proving that the 
mortgage was ercatetl before the date of insolvency 
was on the plaintiff; but tint it lay on the Ollicial 
Assignee to show that the mortg:ige was void under 
the Act as a voluntarv settlement, though verv little 
evidence was reipiired to shift the onus. 

Tiio plaititiffs attempted to prove tint the mortg.igo 
by deposit of title-deeds Nvas to secure certain old 
advances and ct'rtain further advances imnlo on the 
day of deposit: Held, on tlie evidence, that tliu 
further advances wore not jiroved in face of tlie 
frequency %vith which insolvent debtors att.'mpt on 
the eve of insolvency to put their jiroperty, movalilo 
and immovable, beyond tiio roicli of tlie general b;).|y 
of creditors and of tlie assist lucj whicli they some¬ 
times receive fro:n pirticular creditors in cm- 
sidoratiou of an undue preference for themselves or 
evmi out of simple frietidsliip: Held, further, tint 
the plaintiffs cas * w.is stispicious, tint forthopisb 
imlebte liiess the <l‘pxib was a volnntiry conveyancj 
made with a vie.v of givin ^ nn I'le prid'ereace to tlio 
plaintiffs; tint it was modi' oo tlie I've and in conte:n- 
plation of the insolvency an I there w.is no ovideuc > of 
legitimate pressiuui or other circnmstaiieos whiirli 
couhl take it out of that character and, therefore, that 
the transaction came within tho sc:)po of section 21 
of tlie Insolvent .-Vet. 

Section 21 only reqnii'os that the dominint vie.v 
must be one of iireforence. 

Mr. C. P. It'unaswnmi A/tjur, fur the Plain* 

tiff. 

Messrs. SVtor/ aiul Rures, fur the Re.sp xml. 
snts. 

Judgment.—-in tins {mso, the plain¬ 
tiffs sue on a inuidgage l>y dep asit of tit lo- 
deeds to secure the atnonnt of a protnis.s iry- 
noto alleged to h ivo e.\ec itc I ua tho 
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lOtU of August by defendants Nos. 1 to 4 who 
absconded on tlie 12th August and against 
whom a petition for ailjmlication was present¬ 
ed on the idc-h. 

I.)efendauts Nos. 1 to 4 are r.c parte and 
the oth defendant, the OlUcial Assignee, puts 
t!ie plaintiff to the poof of all tlie allega¬ 
tions in tlie plaint and pleads tlmt the 
nioitgage w.i". fraudulent within the inean- 
ing of section .4 of t!io Insalvency Act and 
is void against the oredltor.s. The issues 
settled were “was the suit mortgage fraudu¬ 
lent within the meaning of section 2t of the 
Insolvency Aet ? And were the title-deeds 
deposited with the plaintitVs hefore the date 
of insolvency.” At the trial I ruled that the 
onus of shewing cmsiihu-ation for tlie mort¬ 
gage was on the piaintilfs. and also that the 
mortgage was created hefore the date of in- 
solvency h it that assuming llie.se filings in 
favour of the plaiiililfs. it lay in the Hrst in¬ 
stance on the contesting def.'iidant to show 
that file nii.rlgage was void under tlie Act 
as a voluntaiy seltlenienf. lliough no doubt 
as stated in Williams on Jlanhniptcy at page 
2 Hi not very mucii w.mid he required to turn 
tl.o scale. .Mr. iiamasawiiiy for the piaintilfs 
then elected to adduce his evidence on the 
whole case in flu* lir.^l instance. Tlie ontest- 
iiig defendant also lenderett evidence and I 
liave now t).stale the c mclnsion at winch 
1 liave arrived. 'I he insolvents, whose failure 
was one <.f the most extensive of recent 
years, were in a large way of business, and 
appear to I.ave enjoyed good ravilit. One 
of tlie Kiiropean Banks in Madras is returned 
as a eivditor fur Ks. amt other t!uiks 

arc also .shown lo have had dealings with 
fheni loi wlneli (hey may or m.iy not have 
seeurity. The seiicdule whi.di has heen pre¬ 
pared 111 Ihe absence of tlie Insolvents shows 
large liabilities of (he .late of insolvency and 
no .stuck ill ti-ade but c msideralile oiilstaud- 
ings. The schedule .;ho shows ilems of 
iinmovablj proj>crty of which the first is 
staled in the .•.<-hed'ile t • 1).* under mortgige 
lo one i’eiiegoiida Venkiaii and the 2nd to 
Sinka ltama.sawiny Ohotty. Tliere i.s, I tliink, 
n«> evidence in the case about the Hr.st but 
the mortgage on the 2nd lias been recognised 
and pairl off liy the OlHcial Assignee. The 
r.onaining seven iteais form t lie snbjoet of the 
present suit, and the “only other item of 
property consists <d’ jewels seized under 

v. Aiiiiutas to which a 8uit is pending’’ and 


e.stiinated in the schedule as worth Rs. 40,000, 
but ns considerably less bjr one of the wit- 
nesse.s who denies that all the jewels 
seized belonged to the insolvents. Early in 
August the insolvents were in di65calties. P. 
AV. No. 10 proves that a htnuU of theirs for 
Rs. 2.500 drawn on Bombay in favour of his 
firm in Madra.s was dishonoured in Bombay, 
and news of the dishonour received in Madnas 
hy telegram on the 4tb or 5th. The insol¬ 
vents asked for time until the return of the 
fiuudi and paid Rs. 1,000 towards it on Satur¬ 
day the 8th and the balance of Rs. 1,500 on 
Monday the lOtli. It is also shown that on 
the 8th, the insolvents transferred the valu¬ 
able jeweks already mentioned which have 
been seized under a warrant and are the 
subject of C. S. No. 305 of 1908, to Ibe minor 
son of Sanka Hamaswarny a relation of theirs 
who bad died about two inontbs before and 
in whose busiiic.«s they acted as agent. Ac¬ 
cording to the Otlieial Assignee, this was a 
fraudulent transfer. According to the written 
statement Exhibit V, the minor’s guardian 
(.<1 litem coming to know that the defendants 
were in bud circumstances*, he brought pres¬ 
sure to bear upon them and obtained from 
tlicm jewels as secui ity. lie was called as D. 
AV. No. 2 ami conlinntHl the above statements 
on catb. It further appears by his evidence 
and bi.s written statement that be only admits 
jewels worth about Hs. 1*2,000 to have been 
the property of tlie insolvent.s and the sub¬ 
ject of tlio transfer of the 8th of August. 

Pri7n(t fac e a transfer to secure part debts 
on the eve of insolvency is void as a voluntary 
preference and the fact that the defendants 
Nos. 1 to -I- were tlie near relations of the 
minor and managinghis business ami that ho 
already held secuiilj'^ will not make it any 
easier to prove tliat the alleged transfer wa.s 
made under such pressure us to deprive it 
of tlio character of a voluntary conveyance. 
But however this may be, the fact of the 
transfer is undoubtedly evidence of the embar¬ 
rassed circumstances and I may say also of 
the impending insolvency of the firm of de¬ 
fendants Nos. 1 to 4 on the 8th of August and 
tlie following day wlien tlie tran.sactions now 
in di.spute must have taken place. According 
to the plaimifTs, the arrangements foi* a 
fiirtlier advance by the plaintiffs to the 
defendant’s firm anl for tlie deposit of title 
deeds hy the tirm with tlie plaintiffs as 
security both lor thU advanoe and p.\ 5 b iu- 
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debtedu6ss were effected on Sunday and 
Monday the 9th and 10th August. Business 
■was only carried for one day more, Tuesday 
the 11th. On Wednesday the T2th the pre^ 
raises were closed in consequence of a holi¬ 
day, and on the morning of Thursday the 
13th, the premises were not opened, the 
members of the firm were found to have 
absconded, and a creditor’s petition was pre¬ 
sented for adjudication on which an order 
was subsequently made. So far I have been 
dealing with the uncontested facts in the 
case. There is also one further fact which 
appears to me to be beyond question. Ac¬ 
cording to the plaintiffs’ books, the indebted- 
ne.'s of the defendants’ firm to them in their 
three branches on the sth of August amounted 
to just over Rs. 6,000. Some of these had 
been recently incurred, but I see no reason 
for questioning the figures. Now the amount 
for which the defendants are alleged to have 
mortgaged apparently the whole or nearly 
the whole of their nnincumbeied immovable 
property to the plaintiffs on the 10th August 
the last day, but one on which they tran¬ 
sacted business was between twenty and 
twenty-one thousand rupees or a fresh in¬ 
debtedness of between 14 and 15,000 rupees. 
In face of the frequency with which, as ex¬ 
perience unfortunately sliows, insolvent deb¬ 
tors attempt on the eve of insolvency to put 
their property movable and immovable 
bej'ond the reach of the general body of 
creditors and of tlie assistance which they 
sometimes receive from particular creditors 
m consideration of an undue preference for 
themselves or even out of simple friendship, 
the mere statement of tlie above facts and 
figures is sufficient, in my opinion, to throw a 

cloud of suspicion on tlie plaintiffs’ case and 

to make it incumbent on them to show by 
veiy clear and satisfactory evidence that the 
full consideration on which tliey rely svas 
really given and is not a mere blind to de¬ 
ceive the Court and conceal the real nature 
of the transaction. Can it be said tViat the 
plaintiffs’ evidence satisfies tliis lest as to 
the manner in which the fresh consideration 
is made up or the transfer came about ? 
The plaintiffs who are admittedly old friends 
of the insolvent debtors had regular dealings 
with them and carry on business in the same 
street a few doors off and have three branches 
of business none of which is money lending 
though they say they havo at times made 


advances. The whole of the pre-existing in¬ 
debtedness of Rs. 6,000 of the insolvents fo 
them is for goods supplied; they had not previ¬ 
ously made any advances at all to the insol¬ 
vents in 1908 or 1907, and were notable to 
show they had accommodated them with 
more than Rs. 3,000 at a time receiving 
similar accommodation themselves from the 
defendants 

This being the case the large advance 
made on the 10th August certainly requires 
explanation. The story of the Isb plaintiff 
P. W., the only plaintiff called, is that on, 
August 8th his firm advanced Rs. 3,000 to 
the defendants as agents for the minor sons 
of their relative Sanka Ramasawmy lately 
deceased whose business they were managing 
in pursuance of a letter of demand of that 
date Exhibit P signed by the 3rd defendant 
and brought by their gamaslUa Cauniah, that 
on the 9Lh Canniah came again and asked 
for an advance of Rs. 15,000 to the defendants 
themselves. The plaintiff.s said: “ We liave 
been asking for our money ft)r four or 
five days ami can't give that. Canniah 
said they wanted it badly and would re-pay 
in a montli. They had already x'dilized for 
their own purposes the R,s. .3,000 they borrow¬ 
ed on the previous day for the iniiior’.s and 
now only wanted Rs. 12,0 0. The 1st plain¬ 
tiff said: ‘If you give securiry, we will make 
the advance, wo have not till now advanced 
such a large sum’.” The only orroboratian 
of the 1st plaintiff as to this inslancj is the 
git-mn-shfa Canniah on wliose evidence I slia I 
have to comment later. Pausing here I may 
say that thi,s part of the plaintiffs’ sinry 
lack.s probability. It is not their case that 
the transaction arose out of u demand or 
security made by them in the first iinslanco 
and I do not think t im evid(MH.*e establishes 
that the defemlant.s liad l)ecn snl)i(‘cted to 
any pressure hy tlie plaintiffs for re-payin-mt 
of their indebte lne-ts wlii vi was l•e;■ent. If 
the defendants really wanted to raise money 
for carrying on tlieir l)nsinoss why slioald 
they not liave t,iken tlieir jewels and tlieir 
unincumbered piMp?rti to sijme one wliose 
business it was tii lend money and to wiioni 
they were not alrendy iiidebied and fri):u 
wliom a mneli huger advance could have 
been obtained. Fiufher it v-'ns odd to ac¬ 
company a dematnl t'>r Us. 15.030 witli a 
statement that yon Ind alivady rnisappr*.- 
priated Us. O.OOOof it. The IsL plaintiff ne.vt 
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Kiiys tlie debtors sent for him on the same 
day and lie went to .their house with !)is 
gumashta Rainaiah and found all four defen¬ 
dants tliere. Ihe 1st plaintitf said that they 
owed already near 11;. 9,000 (this includfs 
two debts aniountioff to Rs. 3,000 not due to 
the plainlilfs but to two minors related to 
them whose alfairs 1st plaiiititf says his firm 
were manai?intj) and that be would ffive a 
further advance of Hs. 9,000 if they g-ive 
security for Us. 20.000. The defendants" he 
says, agreed and signed Exhibit H which he 
calls a list; bub wliich is really a letter 
from the defeixlants to the plaintiffs offering 
to execute a promissoiy-note for Rs. 21,000 
in respect- of about Us. 9,00) already owing 

and a furthei a Ivanca of Rs. 12.000 and to 

deposit lirle-deeds of the properties mention¬ 
ed in the letter wiiicli are the suit proper¬ 
ties and impiirinr if the plait.tiifs would 
grant (he bians. this letter, it is important 
to notice. 1st plaiiililf states, was wi'itten 
by liis gum Uiiniiali who accjiupanied 

him in the tiefend uits' house and was then 
and tliere signed by defentlibs Xos. 1 and 

3 for theins -Ives and on be!i ill* of tlieir two 

brotliers 1 am n d ptvp iivd to accept bis evi- 
dence on tliis point. 1 be gtitii't-iltf i Haniaiah’s 
evidence cm linrdly besiid to corrob-n-ate fiim 
as this witness at first said tbatKxiiil.it II was 
written inibe l>t pi dntilf’s bouse tboug!i 
he afterwards enre.-fed liirnselF. Uiing a 
letter from the defen-iants and signed by Two 
defendants and written acording to the evi- 

dence f.n-lhe pb.iniilVs.m the 9di of A.ignst 
when it is not suggested tliat the ilefeml-ints 
went to t lie pl,ii:it ilf’s house it oiigiit, no doul.t, 

in oi-iler lo fir in with tlie plaintitVs cise, t. 
have been writ ten in (lie def.nrl uit's lumse: 
but tliere are cirtMiM'.tances wliieli .suggest that 
it- was not. 

It is odd enough that a letter of the de- 
iendanls asking tlie plain( ilf lor an adi'an(!e 
slcMibl Ii ive l.MMi written in their own bouse 
i»ytlie plaintilf’s f/nom.vA^/. It is also odd 
that it is II »t on tin,* paper of the defend ints; 
f )i a la?-gj tir/n like the defendants always 
Invc* pap*r with a printed headingand ad.tress 
anil that these defendants ha*l such paper ap- 
P'.irs from Kxhibit V wbicli is another letter 
f'f tlieir.s. What, however, is not only odd 
bit, in my opinion, most signilic.int is that 
I 1 m* other most important document J. which, 
acMonling to the plaintitfs, was written thi 
next day tlie I'Jlb also by their guiiiu^hta 


Ramiah in the plaintiff’s house also written 
in exactly the same plain ruled paper with 
the same >vater mark. According to the 
pliiintiff’.s case, the arrangement between the 
plaintiffs and the defendants was entered into 
at the defendants’ house on Sunday the 9th 
and was embodied in H and pursuant to such 
arrangement the suit title-deeds were 
sent to the plaintiffs the same night. If for 
tlie reasons given we cannot, as I think, act 
on the plaintiff’s evidence that H was 
written at the defendant’s house on the 9fch, 
we cannot accept the evidence that the 
mortgage and the loan were negotiated on 
that occasion and no other is suggested. On 
the other band, the fact that K.xhibib U and 
.1, wb'cli, as will be seen, are the cardinal 
documenfs in the case, are both written on 
tlie same p.aper.s and are both admittedly 
in the handwriting of the plaintiff’s 
gnuiTihl t, Ramiah, goe.s some way t> support 
the suggestion wbicli is put forward by the 
Odiciul Assignee tliough he is naturally not 
in a position to give allirmitive evidence 
tb it Kxhibits II., J. and K. do not represent 
a real transaction but were concocted at the 
same time and place probably with the 
assistance of some one ii)t unac iiainted with 
bankruptcy law as pvrfc of a scheme to 
defraud tlie general body of ere libor.s. To 
return to the evidence of two former 
gninushtug of tlie defendants* firm, P. W. 
No. b and P. W. No. 8 speak to taking the 
title-deeds from tlie defendants to the plain* 
tiffs on the evening of the 9ch but produce 
11 ') receipt and if other parts of the plaintiff's 
evideneo are unsatisfactory, 1 am not disposed 
to place reliance on the evidence of people 
in the position of Mie.su witnesses. Here I 
may ob.serve further tliat the witness 
C'aniiiai), who corroborates tlie 1st plaintiff, 
generally gave bis evidenc 3 -in*ciiief in such 
a manner as to iiidiico me to note at the time 
that lie appeared to bo repeating a story 
leai’iit by lieart. Coming now to the 10th 
August, aeordiiig to P. \V. No. 1, defendant 
No. 1 and defendant No. 3 executed in tlio 
plaintiffs bouse the pro-note Exhibit J for 


its. 20,9G2-l-tj. The consiilerationsliovvn ill the 
body of the note is about Us. 6,000 previous 
indebtedness Us. 3,000 saiil to be due under 
tSanka Uamasawmi Clietty’.s son’s account, 
that is, Rs. 3,000 the d-feiuiant.s had 
boi'i’iiwed from him on tlie 8th and used 

tlieiuselve.s, two promissory-notes by tUo 
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debtors in favour of the two minors whose 
affairs the plaintiffs say they were managing, 
on nne of which Rs. 1,700 and on the otlier 
Rs. 1,200 were alleged to be due. These 
promissory-notes are stated in J. to have 
been transferred to the plaintiffs but were not 
in fact transferred to them hy the guardians 
of the minors until some days after the 
insolvency. The inclusion of these debts 
suggests to my mind that the plaintiff knew 
of the impending insolvency and the fact 
that tho promissory-notes had not been 
transferred at the date of J as therein stated 
shows how the transaction was hurried 
through. The promissory-note also acknow- 
ledgesthe receipt on the day ilselfof Rs. 6,501 
and thepayment of Rs.2.500 on account of one 
DoraSrallikarjunudu making Rs. 20,962 in all. 
As to the pnyment of K.s. 6,500 to defendants 
Nos. 1 and 8 and of Its. 2,500 to Mallikarjumi- 
du, we liHve tlie evidence of tlie 1st plaintiff 
No. 1 and P. W. No. .‘1 one Uamase.sIiiaU 

who says he paid Its. 010 to the plaintiffs 

and saw tliein include it in a payment, on tlio 
10th to some other person.s w)io lie was told 
were Car.them s people, lie does not show 
how Ra. 3,000 was clue by him but says it 
may have been for goods supplied and to be 
supplied. I attach no weight to his evidence. 
Then we have the evidence of S. Paupiah 
P. W. No. 4 who dc.scribes himself as a 
merchant living opposite toCanthem’s and 
who attested J. and K. (Mallikarjunudu’s 
receipt) and says he t!'e Ps. 6,500 and 
Rs. 2,500 paid. In cross-e.xamination he says: 

‘ Kanthams were indebted to him; but he had 
not proved his debt." He would not say if lie 
was insolvent or not, or if he owed money to 
the plaintiffs. I am not prepared to act on his 
evidence. If it be asked what motive a 
witness like this could have for giving false 
evidence, 1 can only say that assi.sting tlie 
insolvents to save something from the wreck 
of the fortunes at the expense of the general 
body of creditors, might not appear so 
reprelien.sible to fideiids and neigliboiir.s such 
as this witness and the plaintiffs as it mu.st 
to the Court ; and that where tliere i.s a 
motive for swearing falsely, the obligation 
of their oatli sits very lightly on witness. 
The only otlier witnesses to the payment are 
gnmashtus of the plaintitfs and the defendants 
whose evidence does not appear to me to he 
entitled to any weight. There was one 
person who could, if so minded, have thrown 


a flood of lig4ft%h^i^^Q[\ISaction and 
whom the plaiiitifpsjj^^j^ venture to pul. 
into the box, although 1st ’ plaintiff stated 
he was in Court and coming as a witness. I 
mean Mallikarjiinudu, the executant of K and 
the alleged recipient of Rs. 2,500. He 
is undoubtedly a near relation of the defen¬ 
dants Nos. 1 to 4,—the witness would not tell 
the exact relationship—and a partner in their 
cotton press business. According to the 
schedule compiled on the accounts left by the 
defendants, he was at this time indebted to 


the defendants in the sum of Rs. 58. No 
reasonjs given or suggested for thinking that 
Rs. ii,o00 could hone.stly have been paid to 
him on this occasion. I do not accept the evi¬ 
dence that any payment was made to him and 
think it much more probable that he signed 
the receipt K to deceive the Court and a'ssist 
the defendants in making away with their 
assets. The plaintiffs also rely on his accounts 
and those of the defendants, but I do not 
think they carry the case any further. There 
is no evidence nor does any presumption arise 
that the plaintiffs’ accounts of the 10th were 
written up on the day itself on the llth, 
and they certainly would not have beeii 
written upcn the 12th which was a holiday. 
Kven if the whole transaction was a sham, [ 
should still expect it to be borne out by the 
plaintitf’s accounts. As for tlie defendants, 
they had according to the plaintiffs’ own 
evidence ceased to keep accounts in regubir 
books before this. They left only rough 
hooks of loose sheets stitched together from 
which I'jxhibit N lias been prepared in tho 
Odicial Assignee's oflice. It would, therefore, 
have been perfectly easy to falsify these 
accounts in support of their transaction. 1 am, 
therefore, unable to accept I'lx'hibit N a.s 
proof that Ks. 6,00d wbiuh is entered thei. 
as received from the plaintitfs on the 10th was 
paid away by the defendants in the ordinary 
course of busine.ss before they chxsed. Mven 

assuming to be genuine, it is not easy to see 
what these entries of credits and dt-iiits 
prove and the importance attached to it by 
the plaintitfs’ adviser.s may bo judged hy 
the fact that they have faileil to have it 
translated before the trial. That tho defen¬ 
dants, wl'.o were clearly c.infeniplating in¬ 
solvency on tiie lOch, pai,l away Its, S,500 as 
suggested by the plaintitfs is to me incrediblo 
Tlie only indepemleut evi<lonc9 of any pay¬ 
ment by the defeiKlantj iu the.u day.j i,j of 
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Rs. 1.000 on the 8 th and of Rs. 1.500 on the 
lOtli on the dislionourc-d hnuiH already men¬ 
tioned. In m 3 'opinion the plaintiffs have failed 
to prove by satisfactory evidence that tliey 
made any further advances to the defendants 
Nos. 1 tc I. They are not, therefore, entitled 
to retain the suit title-deeds as seciirit 3 '’ for 
such advances. As to previous indebtedness, I 
think that no further advanc3.s bf?ing proved, 
the necessaiy infereuce wluch arises on the 
other facts of the case is tiiat in receipt of 
the past indebtedne.ss, the deposit was a 
voluntary conveyance Uiade with a view of 
giving undue preference to tliese creditor.-?. 
It was made on tlio eve and, in iny opinion, in 
contemplation of the insolvenc 3 ' and there 
is no evidence of legitimate pressure or of 
otlier circumstance.s wliieli could take it out 
of tlisit character, it was argued on some 
of (he old cases I)efoie the B.mkniptcy .-Vet 
of IbOll (liat tliu intention t j pi’efer must l)o 
for tlio .sole motive that aciiia^-ed the debtor 
to bring the <Mse within section 21 of the 
Indian Act wliich contsponded to t!je 
hjuglish decisions before tlie statiitor.v 
provision as to uinliic preference introduced 
in the A(.‘t of ISbO. The decision of tlie 
House of Lords in iinfclicr v Sfeul (1.) ainl 
otlicr cases sliow tlirrt in this respect tlie -\ct 
of 18d‘J made no dilTerence ami I tliink tliat 
file later decisions in I'^rigland, wliic'i slio-.v 
tliat it is enough if ihe dnninant view bj 
to pi’efer, are appliealile to ciso.s arising 


trail of the insolvency for the purpose of 
defrauding the general body of creditors. In 
the language used by Lord Jiistica Rowen 
in a miidi le.^s fUgr.iat ca^e, Hill, 

In re Bird (2), an elaborate farce was devised 
to conceal the real truth, but the eyes of 
common sense can .see through it ; case.s .such 
as. hi re Mchinei, Bx-p.irie Bumatejd (3), The 
Thftmns(4) in wliich a debtor in difficulties but 
hoping to struggle through, charged his assets 
tocreditor.s in consideration of future advances 
have no benring in the pre.senb case. Nor 
am I called on to discuss the ruling of Cave, 
J. hi re Aniot (5), as I Iiave found the far¬ 
ther advances not proved or to refer to the 
11111)3'other c ises cited before me on bith 
sides. In 013 ’’ opinion, the .suit f lils and in ufc 
bedisinis5ed wibli osts—tvo onnieU. 

. . Suit dismissed. 

(2) 23 Ch. I), o.l.j at p. 70>. 

(3) S T. L. R. Uj (> .Vsp. 31. ('.030. 

(t) (J3 L. T. 333. 

(5) 0 Morr. 21.3. 


U V. 1 M. U*. X. 5(11.) 

madras high court. 

Kihsi- Civil Apckxl No. IIof 19 d 7 . 
August 23, 1910. 
htfsenf: —Mr. Justice Muiiroaiid 
Mr. Justice Abdiir R iliini. 
I’.WDA VKXIC.VMMA a.vdan'otiis:: — 

I) tVE N’ DA \ rs —.Vl’i’K l/LA N'T.S 


under .secti >11 2 I of tlie Act of ISIS. 

In tl:i.s case, however, tlie furiher Jidvances 
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not being proved, there is no .s,iti.sfact»>ry 
evidence of any other motive iinle.ss it bo 
tlnit of ohtaiiiing in consideration of such 
preference, the as.si-itance of tlie plain! ills 
in depriving (he creditors of the benefit of 
the I’esidue of the seciiril 3 '. that is to sa 3 ' of 
perpetuating a fraud on tlie lnsijlvenc 3 ' liiw, 
Mdiile I cjiisider tliat t)ie finding that tlie 
further advances are not proved is .sullicient 
to enable me to ilispo.se of the case. I have 
no liesitation in g‘)ing furtlier ami lioldiiig 
on a full considerjttion of the evidence and 
all (he facts and circumstam^es of tlie case 
wliich as pointed out in Halsbury'.s Ij iw.s <if 
i'Jngland, Vol. 2 at page 2S7 are what the 
C/Oiiit lias to look l<i. Tliat tlie transiction 
evidenced by the M.vliiliits II, J and K was 

a pretemro :ind a sham devised in iMiitempla- 
(1) (|.H»;o)7 M. I.. ^33: II L .I. HI:. !:>!); 33 L. T. 
o U i 21 W. R. 103. 


-IvKSrOXDKN'l’S. 

IiIhIh 1. iirAI ii'irifimi hr/tt iritl'ii’'nf l.ci' 

SiiH hj r.'vrrshni-r^Xo nfu-fioii. 

Wleae a wi.low ala.ii itos lier life-iuterost in tho 
pioperty, ihc i-i-vi-i-sion'U* Ins no eins>’ of action as it 
111 M ) way alVeets liis vi'.rlits. 

Appeal ag.iiiist t!ie tl.?cre 3 of tlie Dis¬ 
trict Court of Guntur, in Original Suit No, 3 
of 1905. 

for the Appellants. 
la for the Ite.spondents. 

JllUg’mCnt,—[t is cjiiterided tliat thd 
plaintilT has ni c luse of action. Tlie case in 
the pi lint is that 1 > 3 '' I'hvliibit A, there wjvs 
an alienation 1 ) 3 ' tlie 1 st defendant of the 
e.state of Iicr liu.sband in favour of tlis 2 nd 
ilefendant s liush.uid Picltay 3 'a and that the 
alienatitiu w'as invalid because it was rnide 
without an 3 ' leg.al necessit>'. The prayer 
was that the Jilienation should 1>3 declared to 
be void CLvcept for the life of the 1 st de- 
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fendant or till her marriage. Xow if the 
alienation, if any, made by Kxhibib A is 
sach as to affect the plaintiffs’ right as re¬ 
versioner, the plaintiff has undoubtedly a 
cause of action to sue for the declaration 
sought. But from Exhibit A, it is clear 
that all that the 1st defendant relinciuished 
ill favour of Pichayya was whatever right 
she might possess in the family properly 
and it cannot be denied that a widow may 
relinquish her own interest. See lari T)idt 
Koerv. Hanshntti Koerain (1). The utmost, 
therefore, that the 1st defendant relinquished 
by Exhibit A was her life-interest and her re¬ 
linquishment of that interest in no way affecis 
the plaintiffs’ rights as reversioner. The 
plaintiff has, therefore, no cause of action for 
a declaration that the alienation made by Ex¬ 
hibit A is void except for the life of the 1st 
defendant. On this ground we must reverse 
the decree of the District Judge and dismiss 
the suit with costs throughout. 

Appeal di:imissed. 

(1) 10 C. 32i at p. 332; 13 C. L. U. 418; IQ I. A. 
130. 


(h. V. 1 M. W. N. 

MADRAS HIGH COURT. 

Civil Soit No. 46 of 19G1>. 

August 26, 1910. 

Presenf.: —Mr. Justice Wallis. 

GENTHEY SUBBIAU CllETTY— 

Plaintiff 

versus 

SONTHAEKR ABDUL KARIM BAKER 

SAHIB — D K F E .S' DA N T. 

J.i'Hcrs Pdlt'iif x. 12— Leuve to .iue ijraiilcd 

—Molion t<t revoke — U'rilten utitteinciit. 

\Vhuro leave to sue was ‘jrunte.l, as a major 
]iortiou ol' the cause ot' action hutl arisen iu 
Jladras, a motion to revoke tiiat Lave sliouUl bo 
made at once or the party should take an e.\ten- 
sion of time for filin'? his writteo statement on 
that ground. It is for tlic interest of the parties that 
the (incstion whether leave is to bo revoked or not 
shouUl be decided at the outset before any costs are 
iiic irred. 

Judgement.—As a major portion of 
the cause of action seems to ms to have 
arisen iu Madras, leave was given to tile 
the suit here. A motion was put ia to 
revoke that leave which came on betore ilr. 
Justice Bakewell and it was directed by 
Mr. Justice Bakewell to bo posted along with 
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the case. Personally in such a case I prefer 
that the party who seeks to revoke the leave 
should do so at once and should always be 
prepared to extend the time for filing his 
written statement on that ground because it 
is for the interest of the parties that the ques¬ 
tion whether leave is to be revoked or not 
should be viecided at the outset before any 
costs are incurred. I see no reason whatever 
to revoke the leave to sue which was granted 
and dismiss the motion with costs. 

Motion dismissed. 


C. 1 lU. »V. OOU.) 

MADRAS HIGH COURT. 

Civil Revision Petitio.x No. 553 of 1909. 

August 30, 1910. 

Present:—Mr. Justice Sankaran Nair. 

T. Y. RAJARAM RAO—Defe-'idant_ 

PEriTlOXER 

versus 

S. SU.VDARAM ATYAU— Plai.viiff__ 

ReSI'ONDRNT. 

M iilr.is K.dofes Loud Art f[ of 1908), .v. 3, hhI-s. 2, cl. 
(d) (in I 8 —Jiirisdiction of Cicii C 'iirts. ’ 

The pliiiutifT was tliu receiver of the Tanjoro 
Palace Kstatc which compri.sed a number of viU 
lagc-^. These propm-tic.s wore taken possession of 
by the East India Uompany in the exercise of 
their Sovereign power and they were granted 
b:ick iu 18G2 hy the Britisli Govonimenb to tho 
The land iu (luestion l;ad been treated 
as a sci)ariite village. IL was cojitended bv tho 
defendant that the laud fell M'lthin the pu'rview 
of clause (/t) of section 3, sub-soctiou 2 of the Madras 
Estates Laud .-Vet. It was conceded that tho 'tares 
have been enjoying both tho mr(iin.i: 

/Wd, that tho land in (juestiou ceased to be nart 
of the estate titid fell within the exception to section 8 
ol tho .Vet, and that tho Civil I'oart luid jurisdiction 
to try the suit m respect of the land. 

Petition, under .section 25 of Act IX of 
18S7, praying tlie High Court to revise tlio 
decree of the Subordinate Judge's Court of 
Tanjore, dated 3rd May 1909, i.i Small Cause 
Suit No. 1317 of 1908. 

Mr. 2\ li. Veiik-.it iriiniasasfri, for tho Ap¬ 
pellant. 

Mr 5. Venk itachari-ir, for the R^.spond- 
ent. 

Judgment. —The defeinlant lias taken 
a plea to tlie iuri.sdi<*ti«)u of tho Chvil Goiirts 
based on Act I of 190S, ‘'Estates U iml .Act.'’ 
Thera is n.) finding on tliat (inestion. 

The S'.ibDrdiniti Judgj will return a find- 
ing on til it qiiostiia after takiag evidonoo if 
tendered. 
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The finding will be returned within one week 
after the re-opening of tlie Jiubordinate Court. 
Seven days will be allowed for filingineinorari- 
dura of objections. 

[In compliance with the order contained in 
the above judgment, the Subordinate Judge 
of Tanjore submitted the following 

FINDING. 

The High Court has remanded this suit for 
a finding on the i.ssue framed by it tf/.., 
“Whether the jurisdiction of the Civil Courts 
to try the suit is barred by Act 1 of 1908, 
Estates Land Act.” 

*2. After remand the defendant examined 
one witness and filed no dt)ciiments. The plain¬ 
tiff examined one witness and filed a namb?r 
of documents. 

3. Defore proceeding to deal wiGi the 
issue. I may state here that the objection 
to the jurisdiction taken r.vther vaguedy 
and in geneial terms in the defendant’s 
written slatemont was not at all brought 
to my notice by the defendant’s pleader at 
the former trial. Mucli less was tlie p)int 
argued ami pressed by liini. Therefore, I ditl 
not state it as one of the poinls in on* 
troversy between the parties and give a 
finding on it. 

•1. The plaintiff is the Ue(a?iver of wliat 
is known as the Tanjore Palace Estate 
which comprises a number of villages, A'., 
Tliese properties along with others had been 
taken po.ssession of by the East India Com¬ 
pany in the exercise of their sovereign 
power and trust for tl»e British Government 
by an act of State in 1800 shortly after the 
<leath of Sivaji Maharaja Sahib. They were 
graiite<l in 1802 by the Bi'itish Government 
to the 'riie land in question is pai’t 

of Yennar Hamasami Thottam which has 
been treated in the accounts as a separate 
village (See Exhibit.s B series, Jamnh ni'hj 
accounts from T200, 1858 and also the 

evidence of the K'iniant, defendant’.s 1st 
witness) ami is one of the villages attached to 
tl)e Palace Estate. The defemlaut’.s pleader 
co!itends that this land falls within the pur¬ 
view of clause (//) of sub-section 2 of .sec¬ 
tion .3 of the Madias Estates Land Act. From 
Exhibit S series, it appears that the owiier.s 
of tlie Palace Estate liave been enjoying full 
l ights in this village, and it is in fact on- 
ceded by the defendant’s pleader that fora 
long time the liavc been enjoying 

both the in respect of the laud iu 


Ll&lo 

question. There is absolutely no evidencd on 
defendant's side to .show that the former 
owners were entitled only to meloaram in res¬ 
pect of this land and that the grant to the 
lianees was only the right to cMlect the 
mclvaravi. Assuming for the sake of argu¬ 
ment that it is so as the Bane?s have been 
.admittedly enjoying b^th the va,ram for a 
long time, it has to ba pre.sumed that they 
have acquired the hudivaram interest also. 
In that case, the land in question by virtue 
of exception to section 8 of tlie Act ceases 
to be part of the Estate. I hold that the 
land in que.stion is not, or lias ceased to be, 
part of 'Estate” as defined iu sub-section 2 
of section 3 of the Estates Land Act, and that 
the jurisdiction of Civil Courts to try the 
suit i.s not birred by tha said Acu I find the 
is5ue r.iised in the negative anJ agvinat the 
defendant.] 

This petition coming on for final hearing 
after return of tiie fnidlng of the lower Court, 
the Courtdelievered the folio.ving 

Judgrment. —On the facts found, the 
Civil Court has jurisdiction. 

I agree with the Judge that the amount 
ivmnined with Arbiithnot at the petitioner’s 
risk even after renewal. Tlie petition is dis- 
inis.sed with costs. 

iiism {>S!>cd. 


(s. c. 1 M. W. N. .^(57.) 

MADRAS HIGH COURT. 
C.ti.MivAC Revision Case No. 47.3 o? 1910. 
(Refskrek Case No. (>2 of 1910). 
September 15, 1!H0. 

I'crscuf-. — Mr. Justice Sankaran Nair. 

KOrrAPARAMBIL KUNIIAMMAD and 

ANOTlIEi:—A ccosed 
versus 

E M PEROR —Ofpoiite Pauty. 

d l^ni-c.hti-r Co l-; (A.-t of x. .>J5 — 

.Y of I fiji II j i\\ 

W lu-re llierc is no previous conviction, tho nccusod 
shall not ho nskcil tJ notify his rosidoiico. 

Case referred for the ordei'S of the High 
Court, under section 43S of the Criminal 
Procedure Code, by the District Magis- 
tr.itc of Malabar in lus letter, dated 21fcli 
August Ref UM C. No. 1327.M..10. 

The Public Prosecutor, Contra. 

Order.—As ( here i.s ii) previous eon- 
victiou, the order iu so far us il direcU 
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the Isfc accnsed to notify his residence is 
set aside. 

Order set aside. 


(s. c. 1 M. W. N. 568.) 

MADRAS HIGH COURT. 

Criminal Revision Case No. 475 op 1910. 

(Referred Case No. 64 op 1910.) 

September 15, 1910. 

Present'. —Mr. Justice Sankaran Naii-. 

S. K. S'yed KHADl HUSSAIN —Acccsed. 

versus 

EMPEROR —Opposite Party. 

Fugitive Offender's Act (U and 45, Vic. Chap. 69) 
8. JS—Warrant—Endorsement ihereon—E.vtrodition 
J903^, .<5. 19 cl, (c )—Jurisdiction of Magis^ 
trnte—Pischarge of sureties. 

Where ^ a Magistrate failed to endorse a warrant 
after satisfying himself that it was properly issu¬ 
ed under section 1.3 of the Fugitive Offenders Act, 
the arrest thereunder and the subsequent proceed¬ 
ings are not in accordance -with law and, therefoie, 
the amounts deposited hv the sureties must he re¬ 
turned to them. 

Section 19. clause (r) of the Extradition Act, 
empowers only a first class Magistrate or any 
Magi.strnto empowered by the Local (iovernment 
in that behalf, to enforce the provisions of the Fuffi- 
tivo Offender’s Act. 

Case referred for the order.s of the High 

Court, under section 438 of the Criminal 

Procedure Code, by the District Magistrate 

of Tanjore, in his letter, dated 22nd June 
1910. 

^ Prosecutor, for the Crown. 

Order•—l ngree with the District ^Fngis- 
trate. 1 he Sub-Magistrate failed to endoi'.se 
the warrant after satisfying himself that 
it was properly issued under section 13, 
Pagitive Offender’s Act (44 and 45 Viet. 
Chap. 69). Further it is only a first class 
Magistrate or any Magistrate empowered 
by the Local Government in tliat helialf 
who has been authorized by section 19, 
clause (r) of Act XV of 1903 to enforce the 
provisions of the Fugitive OfTendtr's Act. 

I he arrest and the subsequent proceedings 
are not, therefore, in accordance witli law, 
i ho amounts deposited by the sureties will, 
therefore, be returned to th(m. 

Order set aside 
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(s. c. 1 M. W. N. 616.) 

madras high court. 

Second Civil Appeal No. 262 op 1909. 

September 20, 1910. 

Present: —Mr. Justice Munro and 
Mr. Justice Krishnaswami Aiyar. 

TITTI BALAKRISHNAYYA NAIDU— 
Defendant—Appellant 

versus 

DOODA RAJAMAIA and others— 
Plaintiffs—Respondents. 

Contract Act {IX o/1872),s. 14—Penal interest. 

Where a document provided that on tho expiry of 
two years if the principal was not paid, interest at 
the rate of 1.I per cent, per mensem should be paid: 
Held, that the stipulation was not penal. 

Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit 
No. 61 of 1908, presented against the decree 
of the Court of the District Alunsif of Sompeta, 
in Original Suit No. 610 of 1907. 

Mr. J{. BnlaJerisJina Pow, for the Appel¬ 
lant. 

Judgment. —The provision in Exhibit 

A for enhanced interest is that, on the 
(.\piry of the period of two years if the 
principal was not paid, interest would be paid 
thereon at Rs. 14 per cent, per mensem. 

There is nothing penal in this pr:.vision 
and the rate is not exorbitant. We, there¬ 
fore, allow interest at 14 per cent, per mensem. 
The appellant will put in an account show¬ 
ing tlie amount due to him on this basis, and 
tlie case is set down for Friday next. -.Tbis 
second appeal again coming on for hearing, 
this day the Court delivered tlie following 
judgment.] The account called has been put 
in by tlie appellant. here will be a decree 
for redempn’nn rn tl;e plaintiff paying 
Rs.-417-2 -3 ill 6 months fro m this date, the 
parties will bear (l:eii own costs throughout. 

Decree modified. 
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is. c. 1 M. W. X. GIO). 

MAORyVS high court. 

Ckisiinal Revision No. 253 of 1910. 
Criminal Revision Petition No. 203 cf 1910. 

October IL 1910. 

Praenf: —^Ir. Justice Aiyliiigr. 
M. 4 INA SKRVAI andotiieis—Petitioners 

vcri^tis 

KMPHROR— 

Penal C(»h'(Art XJ,V of 1R(;0\ »•. IRK nml 430— 
Ovcn^rcr oi the P, 11'./.*, ttof n srernut hiufuUtf 

cmpowrecfl tn j'rountl(]iite an onh'i’ — Iftsi'brtlirurr 
thereto — Soo^^riicr under s. ISS. 

1'lif accused, riioti< of .a cortaiti villaco, wore (-on. 
victfd l»y the Dcjmly Majristralo f)f ofToucos under 
.sections 4?0 .and ISS. Indian P<*nal I'ode. for ilanniiinj? 
a certain odal and feedinir the tank in contravention 
of an order issiitd hv ilu* I’. W. I). ()vcrs<'{,»r. The 
Scs.sioiis .lud're r( V(‘rscd tlio conviction under cection 
4^0 Imt couHnncd the conviction jimlei’ secti<m ISS, 
Indian Penal Code. Irwas <'ont('ndtd f)n hehalf of 
the accused rliat the Overseer’ .< ordcT did luit come 
within section 1>*K: 

Held, tli.at the contention was valid. 

'J'he order of the ()vers(‘(‘r could not operat<‘ to 
make an act unlawful n liieh was lawful hefore its 
)*rt:mnl‘ra(ion. 

Petition, under sections -135 and 130 of 
llie Criminal Proecdino (Vule, prayinjf 
till* Hijrli Conit to revise I lie jnd^rrnent of 
the Additional Ses.sjons (’oui t of .Madura, iti 
Ciiminjil .\ pptul No. 25 of 1910 (C. 0. No. 10;j 
C)f 1909. on tlu* filef'f the l>t cl;:ss Deputy 
Mnui.sttate of Mailnra). 

.Mr. 'P. Jtoiifi'irharifir, f.»rtlic Pcitioneis. 

1 lie Vuhhe /5o.vrc/f/or, for tin? Crown, 

Order■—'riie petitioners, of Vyia* 

vanatlmin villaj'e, were eonvieted by tbe 
Depuij' Maj^ristraie (»f Madura Division of 
otTenccs umler sections ami iSS of the 
Indian Penal Code for daniminj' a certain 
Oilai feedings flieir taidc in contravention 
of an tJrder is.sucd by the P. \V. 1). Overseer 
fl'^xlnbit !*)• 1 lu‘ htssions .Itidj^e leversctl 

llie conviction umbr sect ion I 3t) of the Indi Ull 
Penal Code on tlie jrroinul that t he apiieilants 
iniplit, in jro<nl biltli, liavo believe*! that lliey 
were entitled to take tiie ‘’O.hii" water to 
their lank; hut conllrmed tin* eonviction 
iimln-section lS;^oflhe Imlian Penal Code. 

'J'iie niaiji eontei.tit)n mnv advanced liy the 
leaimd N^ikil for the pet it iom-i s is lliat Iho 
0VC r.scer's eider dm s md emm* w illiin (ho 
.'-c* pe of stction ISS, Imlian Penal C'tule, 
wliich spiaksof an older promulj^ated by a 
I nblic s( r\ a nt law fully enipowei c<l to premnU 
tcatc sue); an order” ami I think tliis nui.st be 
:ilh)W(d, Witlmut cndoi.sinj' the CNtieme 


View’ put forward by liim {vtz.^ that the 
section only contemplate.s orders passed under 
powers expressly conferred by a statute, sucli 
as oidcrs of a Maf^istrate under the Criminal 
Prccednie Code), I am certainly of opinion 
that this Older of an Overseer cannot operate 
to make an act unlawful wbicb was lawful 
Caccordiiig- to (be finding' of tbo Sessions 
Judge) before its promulgation: vide High 
Court Proceedings No. 106. dated the 18th 
January 1$7S and Criminal Revision Ca.se 
No. S3 of 1835 reported on pages 138, 139 
and 141of dVeir's Criminal Rulings, Volume I. 
There is no question of the right of Govern¬ 
ment to control the distribution of water 
for irrigation purposes wbicb is unquestion¬ 
able; but of the operation of this order of a 
siihordinate ofiicial under section 188 of the 
Indian Penal Code, 'j'be fact of its existence 
and communication to the accused miglit 
very well have been considered in connection 
w'ltli the charge under section 430 of the 
Indian Penal Code, in determining whether 
the accused were reallj’ acting in good faith 
in damming the stream: but it cannot be 
made the basis of the charge under section 188 
of the Indian Penal Code. 

3'he convictions and .sentences are set aside 
ami the bail bonds canetdled. 

Convict ion set aside. 


<. 1 .M. \V. N. OIK.) 

^lADliA.S HIGH COURT. 

Civil Sl ii' No. 66 of 1909. 
September 27, 1910, 

Vrrsput: — Mr. Justice Wallis. 

ANGbO-I.\M)IAN TRADING COMPANY 

—Pl.untiff 


xersns 

G. F. RRIKUIjY—Dekenpant 

Per.<(iiiiil Iifiliilitij — Pr(iiiii.<f^nrt/-itote — J^tea of Jnilnrc 
of eioisiileriithiu hie coiiiiiih'iuitiofi con onh/ support onC 
rtinh-orl — llelftliims hi tirern jeirtieit entereil in doruiiienl 

— Itojlilsfinilliohilifitu onltj tjorernrd hij p—Mortfjotjii 

— MiirOjiofor'ii prrsohol lifihiliti/. 

'1 he (h leiuhiiit onttuuMl into .tu ngreciiicnt reciting 
th:i( Sami (he <h femlaiit lta*l ol>tniiie*l u Mangaiieso 
eoii('(wsion hi Myjjoi'o am] that they ngreed tomlinifc 
K ton share of the i»r«)fitM arising or to arise from Iho 
I'oneein in con.'-ithnaiion <jf J-l’.s e.'in.‘;ing the ]i]nin(iff 
<'oiii)auiy lo umhrlakt' flo' inaiiagi-imuit nml develop* 
nifht ol ilu; I'iglits rinnprised in their license nml lo 
lit.anci'the eoneern. .All thi-ce entered info nn agreo- 
nn lU wiili the ]ilaintin'company on the same day 
reciting tliat at the mpiest of K, the i>hiinlilT company 
have umlertakeii to manage and develop the rights 
amladianee the money.s form time lo time. 'J’ho 
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agreement further laid down that the said plaintiff 
company should find all monies required from time 
to time for working, prospecting and developing the 
lands and also all monies for the hist etc, and that all 
snips so paid or advanced by the said company as 
aforesaid shall bear interest at 2 per cent, above the 
current bank rate and be paid or deducted Ivom the sale 
proceeds oi the ores, as are disposed of or shipped, and 
the deed further provided a remuneration for their 
services. Under the agreement, the plaintiff company 
were making the advances to the parties one of whom 
was the defendant. The concern failed and the mine 
had to be closed and tho defendant was called upon 
to pay his share of the expenses. He executed the 
plaint pro-note for this and some other indebtedness 
which is not in question in this suit: Held, that under 
the a^cement above set out there was no personal 
liability on tho part of tho three members that 
entered into the agreement and, therefore, against 
the defendant. * 

^ It is well-settled that there is an implied covenant 

mail mortgage instruments making the mort«n"-or 
personally liable. 

Yates V. Aston, (1868) 4 Q. B. 182 • 12 L T n n 

100 i 3 Cr. and D. 351, followed. * 

But where the mortgage instrument contains clear 
provi.sions making the mortgage-debt re-paj-able in a 
pai ticular way, such provisions must be given effect to 
and in such cases there is no personal liability. 

Maihewv. Blachmore, (ISoCll H N 762 • 2(5 T T 
IC.'c. 150j 5 W. R. 363, followed. ’ * 

^Vljcro a contract is reduced to writing, in order 
to define and give evidence of a transaction between 
the parties, the writing should regulate their res- 
lectivo rightsand liabilities. 

r 5"' Co.. (190o) .A. 

'• n r L u '''• ’' C"”'- 

^ ’ A ■ upon. 

(Imrn tO paV (loOS UOt folloW wllClO 

here 18 an express promi.se to pav in a particular 
manner and on a certain event happening. 

a r® on tho facts above set forth that 

0 endant having given a ]iiornissoi v-note for the 
»ino.int, ho was not at liberty to plead t hat there was 

itailnreof consideration: Hrld, that ho wa.s entitled 
to raise such a jdea. 

Finmurv. jrnf/ht, H C. It.-JSl, relied upon. 

I A consideration for a contract could operate only 
I oncenml \vlicnit had opeiated as consideration for one 
/contract it was spent. A single consideration cannot 
jJJomndeliy force of the definition in tho Indian 
j Contract Act (as inclinling past services at ilie re¬ 
quest of tho promisor also) to support an indefinite 
series of suhacqnont contracts. 

^ lh(*julvance made by the pluintitf c<impanv, heiug 
in consiileration of (he fir.stagreement, there was no 
consideration for tho ino-note by tho defemlanl. 

Fondi Thaliarnr v. AuUmppn Clndfitir. 
10 M. L. J, 422. relied upon. 

_ llessrs. Grant ami Gre'ifore.r, for the Plain¬ 
tiff. 

Messrs. Short and lieices, for tlie Defen¬ 

dant. 

tjUd^rnGHtla—Tliis is a suit on a pio- 
note brought by the Anglo-Indian Trading 
Co., Ltd. against G. V. Hrierly. The defen¬ 


dant pleaded partial failure of consideration 
and said as to Rs. 4,055 that if due this 
sum 'was payable to the plaintiff company 
by \y. J. Bales for and on whose behalf the 
plaintiff company acted and formed the 
con.sideration for the granting to the said 
W._ J. Bales his one-fourth share.” Now this 
written statement doe.s not admit that any¬ 
thing was due even by Mr. Bales to the 
plaintiff company and to cover this ground, 
an issue was claimed at the settlement of 
issues and the issue was “Was there any 
failure of consideration in respect of the pro- 
missory-notesuedon?” Now, the question 
arose in this manner. On the 17th February 
p08, Messrs. Subba Row, Brierly and Bales 
entered into an agreement reciting that 
Mr. Subba Row and Mr. iirierly had obtained 
a Manganese concession in Mysore and that 
they had agreed to admit Mr. W. J. Bales to 
a sliare of the profits arising or to arise from 
the conce.ssion in consideration of the said 
W. J. Bales causing the Anglo Indian Trad¬ 
ing Company, Limited, Madras, to undertake 
the management and development of the 
rights comprised in tliesaid license and to 
finance the concern.” This so far as Mr. 
Bides is concerned is rather a carious agree¬ 
ment wi.ich his I)irector.s miglit, if so mind¬ 
ed, liave taken exception to. However, tliey 
liave not done so. 'J’hen on tlie same day an 
agreement was enfeied info Iiefween Stibha 
Row, Piierly juid Bales aiul (lie Anglo Indian 
Trading Company, Limited, which recites 
that wheions pnrsuant to tho previous agree- 
inent of (he 17th Ft-luuary, “the Anglo Indian 
Trading Conipany, Limited, at the request of 
the said Joliii Bales, have undertaken to man¬ 
age and develop i lie lights comprised in the 
said liecnseaiul to advance monies from time 
to time for .sucii purpose, now it is lierehy 
agreed bet ween the parlies lieretoas fo]iow.s-” 
under this agieeirient ceitain advances were 
made l.y the .Anglo-Indian C’ompany to (lie 

ofiitr p;u(i(,s to the agreement one of whom 

is :Mr. liiierly. It was extended on the part 
of the defendant li.at (I,e recital that this 

agieenient was ent.led into;it tlie request of 

the said Bales is „f ii.^^elf sufiieient to show 
Unit the advances made und. r tin's agree- 
iiunt were re-pay:iiile l.y .Mr. Bales a.s the i e- 
cital that they Wfie ni.ule at Ins icqiiest lai.s- 
(d ar. implitd eontiact to pay. Now o,, the 
terms of tin's agreement, read with the pro. 
vious agreement, to which 1 liave referred, 7 
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am quite clear tliat this recital is put in to 
evidence that Mr. Eales has given the con- 
eideration which was stipulated for in the 
other agreement as a condition of admitting 
him to a share in the conce.ssioii and, there¬ 
fore, ii seems to me that its fair and obvious 
meaning is that it sliould be read to raise 
any further inference ofany special implied 
contract on the pai’t of Mr. Eale.^ as opposed 
to ill’. Iliieily it Mr. cubba Row to re-pay 
these advances. IfEale.s is not personally 
liable for this advance as distinct from Subba 
Row <t Rrierly, we have to .see whether under 
the agreement any of tliese paities is per¬ 
sonally liable. Now the agreement j'ccites 
that the saiil Anglo Indian 'I’rading Coni- 
piiny. Limited, shall find all monies I’erpiired 
from time to time for working, prospecting 
ami developing tlie lands comprised in tlie 
said liccn.se as also all monies for the AoV or 
other charges and e.vpenses of and in rela¬ 
tion to tlie said prospecting license’* and that 
it shall niainta.in and keep proper brinks of 
aeeoniit. ' And tlien in paragraph-t wliieb i.s 
t he material paragraph for tlio purpose of 
this ease, it is piovided tliat all sums so 
paid or advanced by tlie .saiil Anglo Indian 
Irading Company. Limited, as aforesaid sliall 
bear inteiest at per cent, aliove the cur¬ 
rent Rank of Madras rate for the time being 
and sliall lie taken to account monthly and lie 
paid or dediictetl from tiie sale proceeds of 
the ores as are disposeil of or shipped. ’ 
Eiut her. the agreement goes onto .stipulate 
that (he said Anglo Indian Trading Com¬ 
pany, Limited, shall he entitled hy way of 
remuncratiun for tl.eir servii’es to a commis¬ 
sion of one rupee per ton of ore despatclie<l 
from the Masoialialle Railway .'station and 
shall 1)0 paid immediatedy after shipment.." 
Now the main (|uesti<>n in this case is whetliei' 
under this agreement tliere is .any per.sonal 
liability on the part of Subba Row, Rrierly 
ami I'jLiIes. It is wtdl settled tliat ordinarily 
in a niortgageagi eemont the mortgage imports 
an implie<l eo\enant to pay, /.<■., there is an 
implied covenant making the mortgagor pei- 
sonally liable and the leading case on that 
point is the wall-known e.ase of Yah-sv. 
Asfnu (I). But if. is equally wadi-settled 
e\a-n in nioi lgage agreements that t lieso con- 
t tact-s aic notan exception to tiio rule tliat 
till* terms of the documents alone must be 

(1 > (I'-ns, 1 It. I.S2; :i (;. A 1). 12 h. j. ti. 

1’.. lUil. 


looked to, if theie are clear provisions 
making the mortgage debt re-payable out 
of a certain fund, such provisions will bo 
given effect to and the leading case on that 
point is the case of Mathao v, lilaeJcmoTe 
(2) in which Chief Baron Pollock says :—- 
‘it was argued before us on behalf of the 
plaintiff that the fact of a loan involved in 
it a liability to pay and subjected the bor¬ 
rower to an action of debt and that the 
circumstance of a mortgage, a charge upon 
land being given to secure it, did not affect 
the right of the lender to sue the borrower 
and the casa of Yafes v. Aston (1) was cited. 
On the other hand, it was argued on behalf 
of the defendant that the lending and borrow¬ 
ing of money is like any other contract and 
that the right of the lenderand the liability 
of the borrower depends upon the contract 
between them ami that there was no reason 
why in the case of a loan of money the 
ordinary rule should not .apply, tfz., that 
where the contract is reduced to writing, 
in order to define and give evidence of the 
transaction between the parties the writing 
and the writing alone sliould regulate their 
re.spcctive rights and liabilities.” That is 
the piinciple which w'as adopted by the 
Court in that ease and the same principle 
was adopted in the judgment of the Privy 
(hmncil hy Lord Davey in Kalku Siugh v. 
}*n)as }{am (.*1), whiel: laid dow'ii that al¬ 
though tlie nnqualitied admi.ssion of a debt 
implies a promise to pay it, this implica¬ 
tion doe.s not nece.s.sarily follow where there 
i.s an express promise to pay in a particular 
manner and on a certain event happening. 

And accordingly in that case it was held 
that there was no personal liability. The 
agreement in this ca.se is not a mortgage 
agreement. It is primarily an agreement 
for certain advances bsiiig made and it pro¬ 
vides for tlio manner in which the .sources 
out of whicdi, and for tlio time at whicli, 
the advances should he re-paid because it 
s lys they should ho taken into account 
montlily and ho paid or deducted from 
the sab? proceeds of the orders as disposeil 
of or .shipped." So tliat it provides, payment 
is not only to lie made out of the proceeds 
ot the ore hut it is to lie made when tlie ore 
is disposed of or .shipped. As regards the 


(2) 1 II. X. 702: 2G t,. .1. Kv. I'-Oj .-j \Y. U- 

(:0 22 C. 421; 22 I. A. ()i>. 
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expression “and be paid or deducted,” it 
seems to rae quite obvious that one or the 
other of the modes should apply according 
as the ore and the sale proceeds were or were 
not in the possession of the Anglo Indian 
Trading Company. In case they were not 
in the possession of the Anglo-Indian Trad¬ 
ing Company there was to be a payment 
and in case they were in the possession of 
the Anglo-Indian Trading Company, there 
was to be a deduction. Now I cannot see 
any sufficient reason for refusing to give 
effect to the express terras of this agree- 
ment, especially as this is not primarily a 
inortgage agreement. No doubt on the pnn- 
^ple laul down by the House of Lords in 
^•andfs Sons, Co., v. Dunlop Euhber Co., (4), 
the Coart would read this clause as creating 
a charge in favour of the Anglo-Indian Trad¬ 
ing Company, on the sale proceeds. But 
Tinma/acie it is an express provision as to 
the method in which the advances are to be 
re-paid and I see no sufficient reason for de¬ 
parting from the written terms of the con- 
tract or for implying anything which is not 
provided for m the contract. I may ob- 

«ervyurther_that the Anglo-Indian Trad¬ 
ing Company is not only to get a very high 
rate of interest but also a remuneration of 
Ke.lperton of ore despatched, which, if 
tins concession turned out like some otl.er 
successful ores which were granted about the 
same time would, of course, have been very 
considerable. Moreover, even if 1 were at 
liberty to go outside the terms of the written 
contract, winch in tliis case I think I cannot 

yet having regard to concession—knowledge 
ns to what was thoaglit of these Manganese 

concessions about the time this was granted— 
and having regard also to the part which 
Air. bales himself takes in both of these 
agreements, I should not come to tlie con¬ 
clusion that it was intended even to make 
these parties personally liable. However 
the conclusion I have come to is that they 
are none of them liable p3rsonalIy upon thh 
contract. 

Now to tl,e facts of the case snbsenueutly 
theie i.sno evidence given in this case but 
it has been admitted and I will read fLa i 
mission that Mr. Kales as diree 'or of ii 
Anglo-Indian Trading Oomnanv 
claim of Hs. 4 000 and nd i ' ^ ’ niade a 

*.uuuanLl odd in regard tj this 

(.M (190:.) A. C. 434- 74 L T IT i> or. 

493; 11 Com. C. 1 , 21 T. b. il Vwi. ' 'J’ 
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account on Mr. Brierly and he gave a pro- 

further indebtedness to the 
pkintiffs. All that is shown is that Mr 

bales, acMng on behalf of the Anglo-Indian 

Irading Company, made a demand on Mr. 
Jlrierly to pay his share of e.vpenses which 
had been incurred by the Anglo-Indian Trad¬ 
ing Company, for this conce.ssion, (which 
afterwmrds failed and the mine had to be 
closed) and that Mr. Brierly executed the 
pro-note for this and some other indebtedness 
which, however, was discharged and is not 
m question in tins suit. Mr. Brierly hav¬ 
ing given a promissory-note for this amount, 
IS he now at liberty to plead that there was 
a failure of consideration ? Looking to the 
mglish Law, I am of opinion tliat he is 
entitled to raise that plea and it is sufficient 
to refer to the case of Firwane v. Wright (5). 

>e further question, however, arose— 
which I .ought well to have discussed— 
as to whether the fact that under the de- 
hn.tion of consideration,’ under tlie Indian 
Contract Act past services at the request of 
the promisor constituted a consideration 
there was any difference in a ease like 

h,.s been dealt with in a case which is re¬ 
fer, ed 1.1 Mr. BhashyanTs and Adyga’s use¬ 
ful work 0.1 Negotiable Instruments Act, 
J.e., iii the case of Itamiisamg FaniU Thaliarar 
V -L, /mpp„ Chetiiar (G), wl.ere it was held 
by hahramama Iyer and lAIoore, J,I tl.at a 
consideration for a contract couldoperato only 

consideia- 

cm dlt it 

could not h.ive been intended by force of the 

conoid '°'V" ‘ Act to make a.single 

consideration fora contract sufficient to.sup- 

poit an indefinite series of subsequent con¬ 
tracts. I am of opinion tliat in this ca.se the 
adiance was made by the Anglo-Indian Trad- 
mg Company, m consideration of tlu; agree¬ 
ment of the 17th February 1008 an.l ifc wa.s 

consideration for that agteemenb and that be¬ 
ing so, it cannot be treated as consideration 

tor further ngreements by Brierly and others 
to make payment.s to the Anglo-Indian Trad- 
mg Company. On tliese grounds 1 am of 
opinion that the suit fiiil.s ami must be dis¬ 
missed with costs. 

, Sni! d/'.^nrJs^'pd, 

(r>) (1833) 11 C. B. 4M. 

(0) 10 -M. h. .1. 122, 
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n«GAM JAN V. QADAR KHAN. 

(s. c. 85 P. R. 1910.■) 

PUNJAB CHIEF COURT. 

Civrr. Rkvisiox No. 344 ok 1910. 

July 20, 1910. 

Present: —Mr. Justice Ryves. 

MHeainniui BSG.AM JAN and others— 
Defendants--Appellant.s 

t ersHs 

QADAR KHAN AND ANOTHER —PLAINTIFFS 

—Respondents. 

Custom — Alipii'ition —Mok.'irriiluri creation of 

— Ponii'inrnt til lentil Ion. 

The creation of nrfJcnn'uhrl rii'hts is cfjnivalcnt to 
n permanent alienation. 

Miiyn Dos. V. }[,itU: .\nllrt Khnn, 10 P. U. ISOC. Rer.. 
followed. 

Petition, under .section 70 (b) of Act XV'III 
of 1884, as amended by Act XXV of 1899, 
for revi.sion of tiie decree of C. fj. Dundas, 
Esquire, Divisional Judg-e, Rawalpindi 
Division, dated the 5th May 1909. 

Mr. ]).iKohu, for the Petitioner.s. 

^Ip. .IfomVoa, for tlie Respondents. 

Judgment.— The fact.s of the c.i.se 

are given in the .judgments of the lower 
Courts. The p.artios come from the Rawal¬ 
pindi Division. 

The chief question for decision in this case 
is whetlier (lie creation of rnnkirriiliri rights 
is equivalent to a permanent alienation. 
Both the Coni’ts below have concurred in 
holding that it is. 

The status of a iniikarridar in the 
Rawalpindi Division is described in Mui/a 
Dis V. Malik Attlia Khan (1). A vxnknrruiar 
can alienate without consulting his landlord, 
and the right is not extinguished at his death’ 
but can be inlierited by a cjllateral irrespective 
()f whether the common ancestor occupied the 
land. This being so, it seems to me that for 
all intents and purposes tlie creation of a 
mukarridtiri I'igbt amounts to a permanent 
alienat ion. As shown in Matja D is v. Milik 
.[jitia Khan (IJ, I lie grant of occupancy riglits 
liave in some cases been held to amount to 
permanent alienations. 

The only other gi'ound for revision 
cliallenges a liinling of fact arrived at by the 
learneil Divisional Judge, witli winch I do 
not tliink it is necessary to interfere. 

The result is that the appUcatiou fails, and 
i.s dismissed with costs. 

lie vis ion rejocted. 

(1) 10 P. n. I HUG, Rov. 
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PERUMAL I*. KADHIR IBRAHIJf, 

(s. c. 1 M. IV. N. 626.) 

MADRAS HIGH COURT. 

Second Ciyrc Appeal No. 1198 of 1939. 

September 28, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
PERUMAL NaIKER— Plaintipf— 

Appellant 

VSTSttS 

KADHiR IBRAHIM ROWTHERand 
OTHERS—Defendants—Respondents. 

property—Mortgage by maternal uncle not 
guaydian of minor — hene^tt. 

Where the maternal uncle of a minor obtained 
money on a pro-note and discharged debts due by the 
minor’s father and five years afterwards e.xecated a 
mortgage of the minor's properties to his creditor:— 
Held, that though the original disbursement was for 
the minor’s benelit, yet a.s the uncle was not the legal 
guardian and as liis remedy against the minor’s estate 
was barred, the mortgage was not for tlio minor’s 
benelit. 

Secund appeal against the decree of the 
District Court of Trichinopoly, in Appaal 
Suit No. 289 of 1108, presented against the 
decree of the Court of the District Mansif 
of Srirangam, in Original Sait No. 162 of 
1907. 

Mr. K. Parthasarathi hjenjary for the Appel* 
lant. 

Mr. T. Kihiraftihi Madatiary for the Re¬ 
spondents. 

Judgrment. —It is argued that the 
mortgage was for the benefit of the minors. 
We may mention here that 1st defendant 
was apparently a ina.ior according to the 
Munsif at the date of the ti*ansaction in ques¬ 
tion and, therefore, the property of the 
minor.s is liable. No such issue was rais¬ 
ed. Besides on the admitted facts it cannot 
be said that the transaction which the plain¬ 
tiff i.s seeking to enforce was for the benefit 
of the minors. What happened was that 
the father of the minors left some debts, 
their maternal uncle borrowed the necessary 
amount on a pro-note and discharged the 
debts. Five years afterwards when Mahomed 
Mira’s remedy against the minor’s property 
was barred, he executed a hypothecation 
bond mortgaging the minor’s property in 
lieu of the pro-note. These being the undis¬ 
puted facts, the mortgage cannot be said to 
have been executed for the minor’s benefit. 
It was executed by Mahomed Mira who was 
not the legal guardian to re-pay himself for 
certain disbiirsornents wliich he hud m ide 
no doubt for the minor’s benefit bqfc fop 
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wliich at the date of the transaction in 
question his remedy against the minor’s pro¬ 
perty was barred. The second appeal is dis- 
missed with costs. 

^ Ajtpeal dismissed. 

(s. c. 86 P. R. 1910.) 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 778 of 1910 

July 12, 1910. 

P>*eseH^:_Sii- Arthur Reid, JCt., Chief Judge, 
and Mr. Justice Scott-Smith. 

HARNAM SINGH and others—Plaintiffs_ 

Appellants 

versus 

SAJAAVAL AND OTHERS—Defendants__ 

Respondents. 

^luhammailni La u’-O iff-Equity of iT.lcmption- 
Inhdity—^rorfgaye hy conditional salc—Foroclosuro— 
Notice—Necensify of notice to donee. 

A gift, by a mortg.igor of inimov.iblo proportv of 
tho equity of redemption, is vnlid under Jfulmmmnduu 
J.aw, and places tho donoe in tho shoos of tlio donor 
Mnlii.ud.din V. Mnnohar Shah, 6 R. 6.30- I^inail r 
Ramji, 2.1 B. 682, dissented froul ’ ’ 

Itahim }hkh.<h V. Muhammad Uu^^mn, 11 A 1- 
Ihrahim Onolam Ariff v. Snihoo, 35 C. 1 (P C V 4 A T ’ 

i c“l •i"rq-- 

10 P n 1 V i, Guffoor V. Malcka, 
i?- ur'‘ '*• Khicfija Jlusmin 

«norIgago by conditional 
sale gifts tho equity of redemption, notice of foroclo- 

f“ali^" although the donor 

Further appeal from the decree of S W 
Graoey, Require, nivisional Judge, Ferozepore 
Division, dated the 9th April 1907. 

Pundit Sheo Naraut, for the Appellants. 

Bala Lai Chand, for the Respondents, 

D -U Ol'’ REFKRKJ^CE. 

^ Reid, C. J.(l5;/i February 1910):_ 

The question for con.sideration i,s whether a 
gift, by a mortgagor of immovable property 
of the equity of redemption, the parties being 
JIuhammadans, is valid and necessitates notice 
of foreclosure on the donee during the life- 
time ot the donor. 

No authority of this Court more in point 

h^nr-^ ^ instance, was cited at the 

hearing, and no special custom was cited for 

rl""' ri'^' for 

sr(2r‘foir^'"f ■ 

.Vi< A followed in f.S',nm7 V. ■ (ni 

authority for the proposition tlmt^gifn;/: 

(3) 23 B. G82. 


mortgagor of land in possession of a mort¬ 
gagee was invalid under Muhammadan Law. 
The parties to the gift dealt with in Parlab 
Singh y. Faita (1), were Hindus, and the 
Bombay cases cited have been usually treated 
as authority for tlie proposition set up by the 
learned Advocate for the respondents. At 
the same time doubt has been thrown on the 
correctness of tlie Bombay rulings in section 
dO/ of Wilson’s Digest of Anglo-Muharamadan 

Law, (Ed. II), and by Mahmud, J., at page 

10 of Pahim Bahhsh x. Muhammad Hussan 

(4). 

The question was raised in the Court of 
first instance and by the second ground of 
appeal below, and is, in my opinion, of 

sumcieutirnportancefor reference to a Divi.sion 

Rench for an authoritative ruling. 

I refer thi.s appeal to a Division Bench 
accordingly. Very ^arly date. 

order of the 

loth February 1910, referring this case to a 

Division Bench, will be read with this. As 
stat^l therein, the question for consideration 
IS whether a gift, by one Muhammadan to 
another, of the equity of redemption of 
immovable property, is valid and necessitates 
notice of foreclosure on the donee daring the 

life-time of the donor. Of the authorities 

cited the following are not strictly in 
point:— 

1 . Ihmliim Gnnlam. A,iff v. Snibon {!j), in 
winch it was held that the doetrine of Umhaa 
does not apply to .shares in companies, or in 
free-Iioh. property in a large commercial 
town llieir Lordsliip.s adopted the ruling 

laid down in Mnmtaz Ahmad v 

Zubaida Jan ie), th^t the doctrine relating 
to the invalidity of gifts of Mnshaa is wholly 
unadopted to a progressive state of societv 

and ought to be confined within the strictest 

limits, 

n-ikhsh Khan V. /7„s, 

Jhhi (7;, in which there w'as a gift by one 
woman of 24 villages to tlie infant cliildreu 
of another woman. The plea w^as that 
possession was not given. Their Lordships 
overruled this plea on tho grounds that the 
gift was attended hy tho utmost piililicity, 
that tlie deed of gift authori.sel the donee.s 
P“'^session, and it appeared tiiat tliey 

(4) 11 A. 1. 

(5) 35 C l ([>. C.); 4 A. L. J. r,72; I I C. W. y. 97.a 
9 Horn L. U. .S,2: 17 M. L. J. 4')S; 6 C. L. .1. 69-,. 

(61 11 A. 4G0 (P. CM: Ki 1. A. 195. 

(7) 15 I. A. 81: 15 C. 684. 
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did in fact take pos^session. Their Lordships 
cited a case, X, of Macnaghten’s Precedents, 
to tiie effect that altlioiiga the wido.vs of 
late owners at the time of the execution 
by them of a deed of gift of immovable pro* 
perty are lot gei/.ei of it, yet if agreeably to 
the donor’s desire, the donee, in pursuance 
of a judicial decree, becomes .sub5eqaently 
seized of the property, the fact of the donor’s 
having been out of possession at the time 
of making the gift is not suflicient to invali¬ 
date it. 

Muhimm'iil Emph Riviitan v. Patfinma 
Atntncil (S) which dealt only with a lliha-hlU 
Iivaz. 

4. Mvhr^ih V. Tdjiih'n (0) which dealt 
with the case of a gift of a house for the use 
of ami neither donor nor donee was 

ever in possession before gift. Tlie house 
was in the pos.session of the donor’s brother 
and descended to tlje donor’s .son. 

In iUn7i/-n./-d/a v. Manohar Shah (2), two 
Judges of tlie Himbay Ifigli Court liold that 
a gift was invalitl if tlie dmor.atthe time 
of making it, was merely owner of the pro¬ 
perty wliich slie purported to give, the 
possession being with tlie mortgagee of (lie 
K'line. It was Indd that a sale would be 
valid tiiongli tlie gift was invalid. Campbell, 
J.. dissented and lodd tliat the gift was valid. 

The detnsion of the majority was followed 
by a Division llencli in h-inail v. K'lmji (3). 
Tlie plea that tlie donor, liaving applied to 
the Revenue authorities to transfer the 
mortgaged proiierty, subject to gift, into 
the naineof the ilonee, bad done all that she 
cmld to give po.ssession to tlie donee, and 
that the requirements of the Muhammadan 
Law had been complioil with, was overruled 
on tlie ground tliat the Muhammadan Law re- 
(piired that the donor should be in actual or at 
leastconstructive pos.session, a lid that lie should 
give actual or at least constructive possession 
to the donee. 

Muhi-ud-Din v. j[a)iohtir Ehau (2) was 
dissented from in article 307 of AVilson’s 
Digest of Anglo-Muhaminadan Law, K li- 
tion If, and tlie learned author expressed 
the opinion that the question whether a 
Muhammadan mortgagor can make a valid 
gift of his equity of redemption, in pro¬ 
perty of wliich tlie mortgagee is, at the time, 
ill possession, was not really in issue, the 

(H) 23 M. 70. 

(.0 13 11 . 150 . 



Court not being called upon to decide whether 
an equity of redemption, being a kind of pro¬ 
perty not susceptible of physical possession, 
ouldbe validly transferred by appropriate 
word.s of gift. 

8. Ill Jt-xhiiii Eahhsh v. Muhammal 
Tl'jssm (4), Mahmud, J., said that MoJii* 
nd-Dhi V. Manohar Shah (2) probably carried 
tlie law of seisin too far, ns is suggested 
by Syed Amir Ali at page 70 of his Tagore 
Law Lectures, 1834. The learned Judge 
cited MiiUick Ahdnl Gnffoor v. Muleha (10) 
and Shahzaflt llazra Begam v. Khioaja Hitssatn 
AfiKhan (11). 

In MuJIick Abdul Gaffoor v. Alaleha (10) 
Garth, C. J., said at page 1121 :—“We have 

been icferred to several authorities and 
amongst others to Dnrnd Mukhlar^ Book on 
Gifts, page 6^5, which lays do^vn that no 
gift can be valid unless the subject of it 
is in tlie possession of the donor at the time 
when tlie gift is made. Thus when land is 
in the po.sses.sion of an usurper (or wrong¬ 
doer), or of a ie.ssea or mortgagee, it cannot 
bo given awaj% because in the.se cases the 
donor lias not posses.sion of the thing which 
he purports to give. But we think that this 
rule, wbicli is undoubtedly hud down in 
.several works of more or less authority, must, 
so f ir as it relates to land, has relation to 
cases where the donor professes to give away 
tlie posse.ssory interest in the land itself, and 
not merely a rcvei.sionary right in it. Of 
course, an actual seisin or po.ssession cannot 
be ti'ansferrcd, e.xcept by him who has it for 
the time being.” The learned Chief Judge, 
went on to say:—“AYliat is u.sually called 
possession, in this country, is not actual or 
khan po.sses.sion, but the receipt of rents and 
profits; and if lands let on lease could not be 
made t he subject of a gift, many thousands of 
gifts, which have been made over and over 
again of znniindari propei’lies, would be in* 
validated. If we were disposed to agree with 
this novel view of Muhammadan Law (which 
wc are not), we think we should be doing a 
great wrong to the Muhammadan community, 
by placing them under disabilities with 
regard to the transfer of pi’operty, which 
they liave never hitherto experienced in this 
country. Such a view of the law i.s quite in¬ 
consistent with several case.s decided by the 
budder Dewani Adalat, (under the advice of 

(10) 10 c. 11-12. 

(11) 12 W. n. 49'=i. 
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the KaztSy and also by this Court; and it is 
directly opposed to the case of Amiruntnssa v. 
AOedoonissa (12). 

In Shdhzadi Hazra Bcgavi v. Khwaja 
Hussain Ali Khan (11) a Pull Bench, includ¬ 
ing: Peacock, 0. J., held, that the existence, 
at the time at which an endowment is made, 
of a mortgage of the endowed property, does 
not render the endowment invalid under the 
Muhammadan Law, and that the mutaivnlJi 
is entitled to the surplus proceeds of the 
sale of property in execution of the decree 
on the mortgage deed. The following was 
cited from page 453 of the Fataica Alam- 
geeri :— 

If a man mortgages land, and then 
makes an endowment of it previous to re¬ 
demption of the mortgage, the endowraentshall 
be binding, and this shall not cancel the 
mortgage. If the mortgage is redeemed 
after the land* has remained some years in 
the hands of the mortgagee, it shall revert to 
the purpose to which it was appropriated. 
Should he, the endower, die and leave suffi¬ 
cient assets for redemption, the redemp¬ 
tion shall be effected, and the endowment 
shall be rendered effectual.*’ 

At p^age 61 of Amir All’s Muhammadan 
Law, Ldition IT, the learned author expresses 
the opinion that the decision of the maiority 
in Mohi-ud-Din v. Mauohar Shah (2) is 
founded upon an erroneous apprehension of 
the ITanati Law, under wliich seisin is re¬ 
quisite for hypothecation; the correct view of 
the Kanafi doctrine on the subject being that 
there is nothing in it to preclude the mort¬ 
gagor from granting his canity of redemption 
to another. The learned author adds that 
under the law of haioalat the debtor may 
transfer his liability to another, with the 
result that, as the property forms the security 
for the debt, the transferee obtains the right 
to redeem the property subject to the pay¬ 
ment of the debt. Endowment is practically 
on the same footing as gift, and we have great 

respect for the opinions of Mahmud, J., and of 
Amir Ah on questions of Muhammadan Law. 
Ihe remarks of Garth, C. J., and of their 
Lordships of the Frivy Council, in Ibrahim 
Ooolam An^^ y^Saiboo (5) are strongly in 

fdllicar®'' 

tat?on ’'"ve no hesi- 


the cases of Mohi-ud-Din v. Monohar 3h(th(’2), 
Hmail v. Bamji 03) and in holding that the 
gift was valid, placed the donee in the 
shoes of the donor and necessitated notice 
on the donee of foreclosure, although the donor 
was still alive. 

For these reasons we dismiss this appeal 
with costs. The application, having been 
under section 70(1) (6) of the Courts Act and 
having been admitted, became an appeal and 
should have been removed from the register of 
revisions. 

Appeal dismissed. 


(s. c. 8 M. h. T. 238.) 

MADKAS HIGH COURT. 

First Civil Api-gal No. 226 of 1905. 

March 8, 1910. 

PrescH/:—Mr. Justice Munro and Mr. Justice 

Abdur Rahim. 

THANDU PARAKAL KARALI KATTJIj 

MUSSA KUTTJ— Dgfsndant—Appgll.\.\t 

rersns 

RAGHAVACHARIAR’S son ranga- 

CHARIAR AND OTHERS—Plaintiffs and 

I) K F E N D A N T S-R E S PO X D R N T S . 

Tmns/i’r of pyopcrfij Act (fV of 18H2), HI, 116— 
Lcage—Cocenaiit for rc<’nfry~h'.vprcg.-i — \:on.pfi,j,nent 
of rent — Forfeiture. 

If a clause iu a lease is so o.xpressod tiiat it cau 
only be read as reserving the right of forfeiture to the 
laiullord in certain circumstances, that is sulficientlv 
e-Kpress within the meaning of the law. 

Where there is a covenant for ro-entrv on brcucli 
of the conditions of the lease, the non-payment of 
rent operares as a forfeiture of tlie lease. 

Appeal against the decree of tlie Sub¬ 
ordinate Judge’s Court of South Malabar at 

Calicut, in Original Suit No. .*37 of 1903 

Judgment. 

Munro, J.—As to issue No. 3 there can 
be no doubt tliat Exhibit HI is not genuine 
and that the payment of Rs. 300 set up is 
not true. As to the question of forfeiture 
the last paragraph of tlie lease contains an 
express provision for re-entry on breach op 
the conditions of the lease, and at least tlie 
condition as to payment of rent lias been 
broken. Forfeiture was, therefore, clearly 
incurred. It is contended, liovvever, tliat the 
forfeiture was waived, and for tliis Exliiliifc D 
is relied upon. No such plea was raised in 
the Court below but even if it is allowed to he 
taken, E.xhibit D does not waive the forfeituie 
for non-payment of lent. The utmost tliat 
can be said is that it implies that if the rent 
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due is paid tlie forfeiture will not be insisted 
on. Ihe only other point taken is with re¬ 
gard to compensation for protecting trees. 
As the Subordinate Judge has properly point¬ 
ed out there is no satisfncioi’y evidence in 
support of the defendants’ claim. 

The appeal and the memorandum of objec¬ 
tions are dismissed with costs. 

Abdur Rahim, J.—Xhe first question argued 
in the appeal is whether there is an express 
condition as to forfeiture in the Kaichit or 
lease Exhibit C. As to that, I think that 
paragraph 10 of the deed» though somewhat 
loosely expressed, lays down that for con¬ 
travening the terms stated in the preceding 
paragraph or making default \ii I’egard thereto 
the tenant would be liable to be evicted 
within thepeiiod of the term. That para¬ 
graph is in the lollowing words;—“Except 
for ptiiticular reason such as contravening 
the terms above staled or making default in 
i egai d thereto, we should not be evicted from 
the hills wi hin the per iod of the term and 
permission should not i»6 given tn another 
man to cany on the works allowed to us.” It 
seems to he impossible to constr ue tiiese wor ds 
otber wise than as moaning that in the event 
of breach of Ihe oovenanis in the lease the 
andlord wonbi be entitled to defer-mine the 

lease. Tl.at being so. surely the provision 
tor re-entry IS express witldn the meaning 
of sectnni 111 „r tl.e Transfer of Property 
Act. "W bat is meant by an express condition 
ns not tliaf the wording of it should be in 
any pai-ticnlar form, but (bat the condition 
can be gatl.eied from tl.e words of ilie in- 
sti-ument giving f,, them their ordinai-y 
meaning so that the Court maybe certain 

that such condition was part of tl.e stipubi- 
tioii between the parlies and was understood 
to be .so by tlieni. If a clause in a leasers 
so expi-esscd that it can only be read as 
reserving the right of foi-feiture to tl.e l imU 
loi-d in certain circumstances that, in 
opinion, is sullieiently expre.ss witliin 
meaning of the law. 

J’be ne.xt que.stiun is wl.ell.er tbei'o 
been a breach of any of the teians of 
lease entailing forfeiture. As regards 
clause pr-ohibiting tian.^fer of tlie term witli 
out the consent of the landlord, the lattei 
lias in fact recognized the transfer to the 8rt 
defendant and cannot, therefore, treat it a: 
a gi’ound for forfeiture. Then tlie yubordi 
liute Judgo liuds Ibut the lessee failed 
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plant trees and to dig elephant pits as con¬ 
templated in the lease bat though the lessee 
was apparently expected to do these things 
there was no obligation imposed upon him 
to do them. But the lessee never paid any 
rent which according to the terms of the 
lease was payable annually. The plaint 
asks for a decree for possession, for payment 
of a sum of Rs. 2,280 due on account of 
arrears of rent with interest thereon from 
the 31st December 1895 to the 31st Decem¬ 
ber 1902, and for a decree directing the 
defendants to pay Es. 200 a year as rent in 
accordance with the provision in the Kaichit 
until surrender. Before the institution of 
the suit the plaintiff gave notice to the 
defendants first on the 27th July 1903 de¬ 
manding payment of the rent due, and 
stated in that notice that if the defendants 
failed to come to terms a suit would be 
instituted against them and^ on the 17th 
November 1903, tlie plaintiff gave another 
notice to the defendants calling upon them to 
pay the arrears of rent and surrender the 
land. No rent was paid in response to these 
notices and the landlord having instituted a 
suit in ejectment must pi’ima facie be taken 
then—if not at ihe date of the last notice— 
to have elected to detciinine the lease if he 
was entitled to do so. Under the terms of 
the lease the landlord was entitled upon a 
default being made in payment of the rent 
when it became due at the e.xpiry of each 
year (o put an end to the tenancy and I am 
inclined to tliink that if instead of exer¬ 
cising his riglit of forfeiture the landlord 
allowed the tenant to continue in possession 
of the premises and treated him as tenant, 
he must be held to have waived the forfeiture 
already incurred. But tliough there would 
bo waiver of forfeiture incurred for default iu 
icspcct of years other than the year last 
preceding tlie institution of the suit there was 
no such waiver with respect to the year 
ending the 31st December 1902. It is true 
that a decree for rent is asked for in the 
plaint until the defendants surrender posses¬ 
sion at the i*ate stipulated for in the Kaichit 
but the plaintifT is entitled to ask for such a 

decree under .section 116 of the Transfer of 
Propei'ty Act. Tliis prayer in the plaint 
cannot under the circumstances be taken to 
indicate that the plaintitf elected to treat the 
defciubints ,\s tenants when one of the 
principal objectLi of the suit is to recover 
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possession of the land. For these reasons, T 
agree that the Subordinate Judge is right in 
giving a decree for ejectment and would dis¬ 
miss the appeal with costs. I should like to 
mention here that it was contended on behalf 
of the respondents that we were not entitled 
to consider any question of waiver as it was 
not pleaded nor any issue framed raising the 
question. But if upon the facts stated in the 
plaint we found that the forfeiture if any 
incurred had been waived, I think it would 
be open to us to refuse to give any relief to 
the plaintiff on the ground of forfeiture. I 
also agree that the memorandum of objections 
should be dismissed’wilh costs. 

Appeal dismissed. 


(s. c. 87 IMt. 1910.) 

PUNJAB CHIFF COURT. 

First Civic, Api'gal No. 260 of 1910 

July 21, 1910. 

Freseul-.~Siv Arthur Keid, Kt., Chief Judge, 
and Mr. Justice Scott-Smith. 
Chatidhri K HUSH I RAil— Plaintiff_ 

ArPlil.LANT 

versus 

ASU RAil AND OTUERS—DEFENDANTS_ 

Respondents. 

^ l ui,jab Pre.cmi,lion Art {I[ of 1905). .s. 

0 /^!^}“* ^(iiiivtnbe -Uunlvn 

Aroras arc not a sub-UiviMuu of Khatri^. Aruras 
and Khatnsare not inei.ibcrs of the same tribe within 
the meaning of section 11 of the Punjab Preemption 
Act. 1 he burcleu of proving that Aroras arc a sub- 
division of Khatris is on the pre-emptor. 

Further appeal from the decree of S. S. 
HaiTis, Esquire, Divisional Judge, Multan 
Division, dated the 27th October 1909 
Mr. Balwant Eai, for the Appellants. 

Mr. Devi Ftal^ for the Respondents 
JUdgment.-This judgment dis. 
poses also of Appeal I^o. 261. The plain- 
tiff-respondent .s suits for pre-emption have 
been dismissed on the ground that he is 
not a member of an agricultural tribe and 
vendoT^ >Jolong to the same tribe as the 

cision^hef ’ question for de- 

cision before us ,g whether Aroras are a 

saL^Tr^e" '"‘d members of the 

same tribe within the meaning of the orc- 
tionAc“t P—P- 


The parties belong to Shujabad in the 
Multan District, and the lower Court.s 
have based their decision upon the Gazetteer 
of that district compiled in 1901-02 by 
Mr. E. D. Maclagan, Settlement Collector. 
T. he various tribes and castes are tabu¬ 
lated and noticed in pages 125 to 128 of the 
Gazetteer. The Khatris and Aroras are class¬ 
ed as separate tribes and there is no mention 
of any claim on the part of the latter to be a 
sub-division of the former. 

In Volume XVJI of the Census of India, 
1901 (Report by H. A. Rose, T. C. S., 
Census Superintendent) at page 302 we 
find a heading ‘castes of Kliatri type.” 
The Ivhatris, Aroras and Bhatias are treat¬ 
ed of under this heading and the fact 
that Aroras claim to be of Kbatri origin is 
referred to. Mr. Rose, however, does nob 
state hjs own opinion, but says at page 
303: Ihis is one of the numerous points 

which require further investigation in 
connection with the history of the Punjab 
castes.” 

^ Mr. Bhattacharji in “Hiudu Castes and 
Seels at page 142 says Tiie Aroras claim to 
be ICeshettri-s but otJier classes of Kesliettri.s 
neither eat witli the Aroras nor inter-irarry 
with them.” 

We are not prepared to lioid from the 
above that Aroras are Khatris, apparently 
some of them claim to be Khatris, but 
they do not appear to have definitely estab¬ 
lished their claim. Mr. Rose says (page 302 
of his report) tliat they inhabit the south¬ 
west of the Punjab, where Khatris are 
hardly tobefouud at all, and the Gazetteer 
of the Multan District is a clearly authority 
against the contentirn tliat they are of the 
Khatri tribe. 

The onus was upon theplaintilTto prove that 
he was of the same tribe as the vendor and we 

consider that be has not discharged it. lli.s 

appeals are dismissed with costs. 

A 2 )peals dismissed. 
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(s. c. 8 M. L. T. 241; 1 ai. W. X. 625.) 

madras high court. 

Second Civil Appeal No. 562 op 1908. 

March 11, 1910. 

Present:—Ur. Justice Benson and 
I^Ir. Justice Krishnaswanii Aiyar. 
ABHOy CHETTY alias AUTHIAPPA 
CIIETiy —Defendant—Appellant 

K. C. DEbIKA CHARIAR AND ANOTHER— 

Plaintiffs and Defendants—Respondents. 

Irrujaiton-^CoiittiinoHs casement—Sale of land _ 

Common aninisilion of easement. 

AVhero tlie ri-l.b to irri-atio.i in respect of some 
lands IS an aiipaivnt and continuous casement, the 

acquirer of the lands is entitled to the continuance of 
the casemtMit. 

On a severance of la.nl fron. eo.n.non o« neral,i|,. 
the owner of the tank- ch.i.neW a ri-ht to insist on 
the ,nuel.aser of the land to keep tl,e tank in koo<I 

hel'h”^’ '''t-’ f'ltivation at the tank 

;W,;. that the sale of the land did not in anvwav 
enlarge he r.Kl.t of the on,,er I,..yon,I that which he 

uaji entitled to ou its severance. 

Second appeal against the decree of the 
District t "f Madn.a, in Appeal Suit 

r ■ against the decree 

IV l-*>tttrict Miinsif of 

Judgment.— The plaintiff is the 
ownerof two-lhinlsof 2-5 .UaUu,,,, „f i„,„, 

under the Sail,vadan, tank. The tank and 
the lands belonged to Hief,,,. originally. 

I ley weresoldby hi.ntothH 1 st defendant. 

I he lands were being .rrigate.l with tbe water 
of tbe t:„,k. W ben tbe plaintiff aciniped bis 

ngbt to tbe two.thirds of 2 .o tbe 

right to .rrigation was an appa..e„t a,„l con 
Iniuous casement. He is, therefore, entitled 
totlie contimmiice of the easeiiKMit. ’ Xcifhm. 
E.xhildt B. the agreement of tl,e zanihalar 
^\lth the 1st ilefendant nor Exliihit 1 tl,e 
agreement between tlie rd»uW«raii<! certain 
other tenants can in any way enlarge t|,o 
plaintill's rights beyond what lie is entitled to 

on tlieseveranee of his lands from, (be 

inon owner.sbip of tlie 1st defendant. 
cannot insist upon any icstriction of the 1st 
defendant’s mode of enjoyment of tbe tank or 
it.s bed except in so far as .sucli enjoyment 
may aifeet Ids accustomed user of tbe wate,- 
Un irrigation. The plaintiff cannot ask tiiat 
there should be no tank bed cultivation, pro- 
vi.led it does not interfere with or reduce the 
customary flow to tbe plaintiff’s lands. Nor 
is (he plaintilf entitled to insist as dominant 
onner that tliclst dufeudaut should keep the 
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tank in good repair. There is no finding' 
that the tank bed cultivation will at all seasons 
affect the usual supply of water to the 
plaintiff’s fields. We must, therefore, modify 
the District Judge’s decree as follows. Omit 
all the words from “plaintiff” in line 8 of 
the printed decree to ‘attached’ in line 12 and 
insert 'defendant is not entitled to do any¬ 
thing to the Sallivadam tank marked A in 
plaintiff’s plan.” Omit “not” inline 12. 

Again omit all the words from “be” in line 
15 up to “and” in line 18 and insert “do” 
before “close” in line IS. 

As regards tbe damages, the plaintiff’s 
lands were on lease during Fasli 1311. He 
is not entitled to claim any for that Fasli, 
The decree of the lower appellate Court will 
also be modified by deducting Rs. 146-4-0 
from tbe amount awarded. 

Each parly will bear his own costs through¬ 
out. 

Decree modified. 


(s. c. 89 ?. R. 1910.) 

PUNJAB CHIEF COURT. 

Fikst Civil Appeal No. 780 of 1909. 

July 11, 1910. 

Present: —Mr. Justice Ryves and 
Mr. Justice Scott-Smitli. 

DEVI DIAL— Defendant—Appellant 

versus 

MUHAMMAD AMIN and another— ■ 

PLAisTiFK.s —Defendants—Respondents, 

Punjab Prccmjjtwn Art (11 of 1905), 3(2)— 

\ lUtKjc immovable p»oj»c»7j /—"Pitlauc site," meaniny 
"J I’arsHj fj<ilti Musa, not a toun —Extensions to 
inhabited jfortion of liltaye^Xciv biiildinys on u« 0 C* 
rupied land. 

Parao Lula Musa iij not a town. The houses stand¬ 
ing on tlie Parao constitute village iiniiiovablo 
property. 

Ham 'Xarnin Simjh v. Seivak Ram, 21 P. R. 1906; 110 

' Muhammad Jtin v. Shah Din, 90 P. R* 

1907. diijtiiigineliei]. 

If e.vten.sioiis are made to the existing nLndi of a 
'dluge, orif ;i hitherto unoccupied site within tho 
'oiiiithirjes of a village is built over and settled on, 
>''ich now hnihlings would become “village iniinovablo 
I'i<»pfrty’’ ami us .such would come within tho opera- 
lion el sub-section (2j, section 3 of tho Pre-emption 
Act. 

\ illugo site” does not menu only tho origiiint 
" adi deh. If iueliules new buildings or bazars, which 
^pnng upon the village lands, even though sepamto 
Iroui the original abadi deh. 

) Pye, s, , 7 .^ 

I be definition in section 3 f2) applies to all ini- 
Jiiov.ibl^: property njihiii the limits of the villngoj it 
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is not confined to immovable property actually within 
the existing abadi of a village. Tho word ‘village’in 
this secthm does not mean a collection of houses but 
jneans the whole estate or manza, and includes every¬ 
thing w’ithin the boundaries of tho village area. 

Per Scott-Sinifh, J .— 

The expression “village site” cannot be considered 
synonymous with “village” or “estate”. It means 
the inhabited part of the vi’lage or '\ihadi deh". Sub¬ 
section (2) of section 3 does not apply to all immov¬ 
able property within the limits of a village. 

Further appeal from the decree of Khan 
Bahadur Maulvi Inara Ali, Divisional .ludge, 
Jhelum Division, dated the l4th January 

1909. 

Mr. Sangam Lal^ for the Appellant. 

Mr. Fazal’t’Husstiiii, for tlie Kespondents. 

Judgement. 

Ryves, J.—This appeal raises a novel point 
in the Jaw of the pre emption applicable to 
this Province. 

On the 27th April 1900, one Imam-ud-din 
sold his house situate in the abatii known as 
Farao Lala Musa to the defendant-appellant. 

The plaintiff.respondent is the vendor's 
son, and he brought this suit against the 
vendee (defendant-appellant) for possession 
of the house, by pre-emption, alleging that 
the.a6adi where this house ■was situated was 
part of a village" as it liad been built on 
lands partly within the limits of rnaiiza 
Dbaraan and partly within the limits of manza 
Said Gul. 


The chief defence to tlie suit was that 
Parao Lala Musa was a town and that the 
custom of pre-emption did not exist in it. 

In both the lower Courts the point at i.ssue 
was Is parao Lala ilusa a town or iiot’’^ 
Both tlie Courts have held that it is not a 
town," and having regard to sub-section 
(2) of section 3 of tlie Punjab Pre-emption 
Act of 1905, it certainly is not a “town.” 

Now it is admitted that parao Lala Musa 
is not a village" within the meaning of the 
said Act. It appears that many years ago 
Government establislied a halting ground or 
3>nraoiiithe immediate vicinity and construct¬ 
ed anumber of shops. Since then the bazar 
has increased and a number of liouses have 
been built close by, so that at the lime of 
suit, this abadl contained 143 residential 
houses and 110 shops. The land occupied by 
the paiao belonged to mo«ca Dhaman and the 
aba:i or bazar includes land wiibiri tlie 
limits of that village as well as of the village 


The plea that this house is situated in 
town” and is, therefore, “urban immovable 
property” has been abandoned in this Court. 
But it is argued, for the first time here, that 
nevertheless the bouse is not “village im¬ 
movable property” and is, therefore, nob 
subject to pre-emption. The argument turns 
entirely on the meaning to be given to the 
■words within the limits of village sites” in 
sub-section (2) of section 3 of the present 
Punjab Pre-emption Act. It is said that 
“village site” means the ahadi. And iuas- 
mncli as ' ahadi parao Lala Musa’’lies at a 
distance from what is generally known as the 
of Dhaman and of manza Said 

Gul, it is argued that the ''ahadi' in suit does 
not come within the definition. This argu¬ 
ment suggests that there may be within the 
area of a village immovable property which is 
incapable of being pre-empted and which falls 
neither within the definition of “agricultural 
laud” nor village immovable property,” or 
in other w’ords that the definitions in section 
3 of the Act are not exhaustive. In my 
opinion to give such a limited construction to 
tlie term village immovable property” would 
be against the scope of the Act. 


I think the definition in suh-section (2) 
fipplies to all immovable property -within 
the limits of a village and that it i.s not 
confined to immovable property actually 
within the existing ahadt oi a, village. To 
bold otherwi.se would be to imply that the 
right of pre-emption would be confined to 
existing areas, and would not; apply to any 
extension of buildings outside such areas, 
and that the Legislature purposely so limited 
its operation. 1 think the word “vilinge” in 
this section does not mean merely a collection 
of houses, but means the wliole estate or 
mauza, and includes everything within tho 
boundaries of the village area. 


In many villages tlie populated portion.^, 
i.e., portions which are ahad, are .situated at 
a distance from each otlier either for topogra¬ 
phical reasons of convenience or for rea.sons 
of caste, yet I think it cannot bo doubt¬ 
ed that if extensions are made to tlie 
cxi.sfing abndi of a village, or if a liitherlo 
unoccupied site within tlio homKhuios of tho 
village is built over and settled on, such new 
buildings would become “village immovable 
property,” and ns such, would come w'ithin 
the opcTutiou of sub-scction (2). Two nil- 
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ings, i,e.. Ham ^Varatn Singh v. Sewak Ham 

(1) and Muhammad Bin v. Shah Bin (2), 

have been quoted in support of appellant’s 
arguments, but neither has much application 
to this case. In the first place both of them 
were decided with reference to the repealed 
sections of tlie Punjab Law.s Act of 1S72. 
In the case in Din v. Shah Bin 

(2) , the decision turns on its own facts as 
expressly stated in the judgment. The 
learned Judges say:— 

W'e may assume that to a considerable 
extent the quarter known as Killa Gujar 
Singh, even to this day constitutes a village 
and contains a village commiuuty.” 

1 here is within its boundaries a fairly large 

area of agricultural land which is assessed to 

land revenue, and tiiere are also the ordinary 

village alr.di. ordinaiy village proprietary 

body, the ordinary villageoflicers, a record-of- 

rights, etc. It may, therefore, be that Killa 

Gujar Singh in part at all events, retains its 

former character as a village community. U 

may be .so, hut upon this point we are not 

called upon to give any dellnite opinion as 

we decided this case purely on its own facts. 

Upon these facts we are satisfied that the 

present land in .suit does notin reality now 

form part of tl.e old village of Killa Gujar 
Singh." 

And tliey go on to find tliat tlie area in 
question has been absorbed within the limits 
of Lahore City, audit was on tl.is view of 
the case, that it was lui.l tl.at no prcsuinp- 
tion aro.se in favour of plaintiil's claim and 
that it was for liiin to prove tliat in tlie Sub- 
Division in question of iiaiioie City i]ie 
custom of pie-emption exi.sted and Ihat lie 
bad failed to establish this. 

Tlie case in /.Von Naruiu Siugh v. S, trak 
Ham (1), is .still less applicable. There it 
was held that a particular vhuk i„ tlie (’anal 
Colony Iiad not yet become a village w ithin 
the meaning of .section 10 of tli,. Pnnjah 
Laws Act. As in tliat case it was ItcM that 
it was possible for tlie dtak in question "to 
becomcMi village at some future <latc. .so in 
the present case it is quite po.ssible that i.nruo 
Uala Musa may in the future become a town 
witliin the meaiiirg ot the pre.sent Punjah 
Pj e-emption Act. but w e must hold that at 
present, until abadi pnraa Lala Musa has heen 
separated from, and ceased to be a part of, the 

G) 21 1’. n. ]wvy. 110 r. h It. itiou 
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estate of mauzas Dbaman and Said Gul, it 
remains a part of those villages. 

I would, therefore, dismiss the appeal with 

CODfs. 

Scott.Smitb, J.—The question at issue in 
this case is whether a shop situated in a 
bazar at the Lala Musa camping ground is 
subject to the right of pre-emption. 

In the lower Courts the defendant’s conten- 
t.on was that the properly in di.spute w'as 
urban immovableproperty,” LalaMusa being 
a town. The Courts, however, found it to be 
not a town, and this finding has not been 
contested before us. 

Here for the first time it ba.s been contend¬ 
ed that the property, though not ‘’urban 
immovable properly” is also neither “agri¬ 
cultural land” nor village “immovable pro¬ 
perty ’ as defined in section 3 of the Punjab 
Pre-emption Act. In other words it is argued 
tl)at the definitions in this section do not 
include every kind of immovable property. 

’1 lie Legislature may have intended the 
defiiiilions to be exiiaustive, but the only 
question w'e liave to decide at present is 
whether the property in dispute is “village 
immovable property" w'itliiu the definition 
as given. 

Mr. Sliadi Lai in his Commentary on the 
Pre-emption .Act says at page 13 in regard 
to snb-.section (2) of section 3;—“This defini¬ 
tion is very simple. Every immovable pro¬ 
perty witiiin the limits of a village, which is 
not agricultural land, shall be called village 
immovable property.” 

1 he definition, however, refers to immov¬ 
able property within the limits of "village 
sites and not within the limits of “ villages.” 

I do not tliink that the expression "village 
site can be considered synonymous with 
village” or estate.” It is not defined in the 
Act, but I lake it to mean the inhabited part 
of I lie village or ''abadi deh," The latter are 
tlie wmd.s used In the Urdu translation of the 
Act. As at pre.sent advised, 1 am, therefore, 
unable to agiee with my learned brother that 
the definitiun in sub-section (2) applies to all 
immovable property within the limits of a 
village. It is, however, not necessary for the 
I'urpose.s of this case to decide this question 
definitely for 1 agree with my brother in hold¬ 
ing that the baza/\ where the property is 
situated is part of the village sites of Dhamftu 
and 8aid Gul villages. I see no good ground 
lor lioldiiig that village situ muuua only tbo 
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original deh'' and does not include new 

buildings or bazars which spring up on the 
village lands, even though separate from the 
original ^^ahadi cie/i.” 

I concur in the proposed order dismissing 
the appeal with costs. 

A ppea I rejected. 


(s. c. 8 M. L. T. 242.) 

MADRAS HIGH COURT. 
Second Civil Appeal No. 1409 op 190S. 

March 14, 1910. 

Present: —Mr. Justice Benson and 
Mr. Justice Krishnaswami Aiyar. 

TUMMALA NAGABHUvSHANAM— 

Plaintiff—Appellant 


police the defendant subsequently assumes 
the conduct of it, he must be deemed to be 
a prosecutor for the purpose of the action for 
malicious prosecution. It is said that the 
plaintiff offered no evidence. But we are 
satisfied that the Munsif shut out the evi¬ 
dence on his view of the law. 

■\Ve reverse the decrees of the Courts 
below and remand the ca.se as against 
defendants Nos. 2 and 3 (the 1st de¬ 
fendant being now dead) to the Court 
of first instance for disposal according to 

law. 

The costs hitherto incurred will be provided 
for in tlie revised decree. 

JJecrce reversed. 


s 

MAUUNURU VENKATARATNAM and 
ANOTHER—Defendants—Respondents. 

Malicious prvscciitioii—Prosecutor. 

Itisuot noccssary for a case of nuilicioiis pro- 
secution that tlio name of a particular person shouhl 
appear as pi'C-seontor. 

‘ ^’cfrrred to. 

It a iiro.secution is really initiated bv the defejidinit 
ami ho keeps himself in the back grouhd Icavin- it to 

JO I olice to have the formal conduct of the cas<‘ or 
oven il the prosecution having been started bv the 

subsequently assumes the con- 
auctot It, he must bo deemed to be a in-osecutor for 
the purpose of malicious prosecution. 

Second appeal against the decree of the 

Kistnu, ill A. S. Xo. 407 of 
presented against tlie decree of the 
Court of the District Jtuii.sif of Giuliva.la, in 
0. b. No. 422 of ISO.-). 

Judgment.-It i.s allesrca in the 

plain, that the defendants (jaiiied over the 
police and that the 1st and 2,id defendants 
engaged a \ akil to conduct the case lieforo tlie 
Alagistrate. It is not necessary for a ease of 
malicious prosecution that the name of tlie 
particular pensoii .should appear as that of the 
proseciitoi-^ The question is, as pointed out by 
the I riyy Council in Gaya Parasal v. ISahay.t 
1 ’ whether the defendant 

eten “i r '"“i ^ P'**'*^ "f rro.secntor 

nrospTf' t'!' "■■■'" formally 

by the iM ■ V really initiated 

nc -Irn M ‘'"•■«.lf in the 

ho fo P^'-re I'ave 

secu <^' 0.1 if pro¬ 

secution liaving been originally .started by the 

( ) .iO A. 525 at p. 502 ; 12 C. IV. N. iui 7 (p, c.). 


(s. c. UU i’. n. 1910.) 

PUNJAB CHIBP COURT. 

JOrsT Civil Aim-eal No. 581 of 1910 

May 2u, 1910. 

Present: —Mr. Justice Sott-Smitli. 

BAIJ NATH AND OTHERS — DEFENDANTS_ 

Appellants 

versus 

GUfj-^B DIN AND ANOTHER—Plaintiffs_ 

Defendants—Hespondent.s. 

Custom—Alieuiition—Khol-hurs ofdujraf not foUoir. 
iii'jmjriru/lurea.^ thrirorrupnfioii—Presnuipfioii uijuinst 

a nrfctl jtotPcr of ulicunfian. 

Klmkliar.«t. who live iu iho town of (ijtjrat ami who 
do not live by agriculture, arc not goverued by agri- 
culftjral custom ill mafter.s of alieuatiou. * 

The iircsmiiptum a.iraiiist au miresti ictcil imwer of 
alienation of ancestral proiierly. as laid down in Cujar 
v. iShiiiii ]}iis, 10/ I*. R. 18S7, a|ij>lic.s oidy to members 
of aifriciiltural tribes, who are members of villa,<ro 
eomuiuuities anti whoso main occii|)atiou is agri¬ 
culture. ami not to those who have altogether drifted 
awiiy from agriciiMare as their main oeenpation, and 
have settletl for good to urban life and have adopted 
Ira.le, imlustiw or .service as tlieirpriiicipal occupation 
and means t)f livelihootl. 

.fiiiiii<il-uhSi.<(i V. ll'isUmut-ul-Sisn, 12-1' R. 11. 1908 
MultammaJ Jfa/jat Kh,iu v. !>,i,iillie Khan C5 R R 
190S; lUo R. \V. R. 1‘KIS, relied upon. 

Kiirtliei appeal from tlie decree of Klian 
Biiliadur Matilvi Inaiii Ali, Divisional Judge, 
Jlielam Division, dated the lOfli Jane 19U9. 

Mr. ddiDink Ch'fud, for the .Ajjpellanfs. 

^Fr. Alidfd (piitir. tor tin* |{.t*8pondent.s. 

J blClg’ITlBIlt.—Tin's has Imen atlniifled 
as a furtiier tippeal under section 70 (1) (/<) 

of the Jbin.iab C nii t-s Act. 1’iie Iinporlanfc 
(iae.stiou involved is wlieilu-r Kliokliars who 
live ill the town of Gupat and who tlo not 
live by agriculture are governed by cu.stoin in 
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matters relating to alienation. 

I note that the application forrevisioii was 
also under clause (a) of section 70 (1), but 
there is no ground for holding that tlie lower 
Courts have acted with material irregularity 
and I decline to consider the application as 
under clause (u). 

The lower Court’s findings on the ques¬ 
tions of plaintiff’s relationship to Nawab, 
deceased, husband of Musammof Fateh Hit i 
and of necessity must, therefore, be accepted. 

The Courts have, however, assumed that 
because the parties are Khokhars, they must 
of necessity follow the customs of agricul¬ 
turists. It was held in Jamtof-id-Nisa v. 
llashmof-td'^isa (1) that Awans of Ludhiana 
City, wlio were for generations past dependent 
upon service or other independent means of 
li velihood were governed in matters of succes¬ 
sion by Muhammadan Law and not by custom. 
In Muhmamad llnijof Kfinu v. S.imihv Khnn (2) 
it was laid down that the presumption against 
an unrestricted power of alienation of ancestral 
property as laid down in (.hyor v. .SAum J)ag 
(3) applies only to members of agricultural 
tribes, wlio are members of village conimuMi- 
ties, and wliose main occupation is agriculture 
and not to tliose who have altogether drifted 
away from agricukure as their main occupa¬ 
tion, have settled for good to urban life and 
have adopted trade, industry or serviceastlieir 
principal occupation and means of livelihood. 

1 his is a vei'y impoilant ruling and its pro¬ 
visions are applicable (o tlie present case, 
whei-e tliG parties are nut agriculturist or 
members of a village community, but live in 
a city and earn their livelihood by service. 
Tliere is tlms no ground for holding that tlie 
parties follow the customs of agriculturists 
in matters of .succession, alienation and so on. 

It was urged that according to strict 
^Muliammadan Law Mifsammul Fateh Uihi 
would nut have succeeded as an heir to the 
whole of the property in dispute, 'i'hat. no 
doubt, is true. At the same time lier liusbaud 
died 15 years ago and slie has been ever since 
in possession as ownei*, and lier possession has 
been adverse to the whole world. As tlie 
parties arc not bound by custom, (he plaintiff 
huH ui) locus blandi to contest tlie alienation 
made by her. The presumption is tiiat she is 
in possession as alxsolute owner of the pro- 

(1) 121 I’. It. 11K)S. 

(2) 55 V. K. lt)0.S ; 105 l\ W. It. lUOS. 

(.y; 107 V. u. isb7. 


perty and cannot be controlled in matters of 
alienation. 

T, therefore, accept the appeal and setting 
a.side the orders of the Courts below dismiss 
plaintiff's suit with costs throughout. 

Appeal accepted. 


fs. c. 8 M. L. T. 

SIAUHAS UIGK COURT. 

Second Civil Appeal No. 142 of 1908. 

March 10, 1910. 

Viesenl: —Air. Justice Benson and Air. Justice 

Kri.shnaswami Aiyar. 

X. X. NILAICANDHAN NAMBUDRIPAD 

AND AXOTIlEll—PLMXTIFKS—APPELLANTS 

versus 

l\ K. SANKARAN NAMBIAR and 
otHERs—D efendants —Respondents. 

l.iiimlic —Uralcr —U7ict/ier dircstctl of rights. 

Lunacy doess not divest t!ie estate already vested or 
the right of inanageineiit though it may be a ground 
for removal of the lunatic from the olKcc of trustee- 
sliiji which is hereditarv. 

I itlijaiittru'i Tirtifi v. Vtdtianiillii Thirthti~ 

sonmi, 27 M. 143 at p. 440; 14 M. L. J. 105, followed. 

Second appeal against the decree of the 
r)i.*-:(rict Court of South Malabar, in A, S. No. 
L>3 of 1907, presented against the decree of 
tlie Court of the District Muusif of Ottapalam, 
in O. S. No. 431 of 1005. 

Judgment. —The suit is by two 

Uralers to redeem a kanom. The 1st defen¬ 
dant pleadn a renewal by (he Uralers. The 
I)laintiff.s impeach (he validity of the renewal 
on the ground that the 1st plaintiff was nob 
coi;.siiltcd. But (he 1st plaintiff was not an 
Uraler at the time of the renewal. His 
karnavan was the Uraler. Bub the plaiiitiif.s 
contend that he was a lunatic and that thelst 
plaintiff was by operation of law the Uraler 
in his place. Tlie observations of Subramaia 
Iyer and Bashyam Ij'engnr, JJ., in Vidya- 
purauu Tutha Swami v. Vidyanidhi Thirtha~ 
(1) are against this view. Lunacy 
dues Mot divest the estate already vested or 
the 1 ight of management though it may be 
a grtnind for removal of the lunatic from the 
(■nice of trustee which is hereditaiy. The 
Ist plaintiff not being a trustee at the time 
of the renewal, the renewal cannot be deemed 
to he invalid because be was not consulted. 

It is now' argued for the iirst time in 

(1) 27 il. 143 at i). 440; 14 51 L. J. 105. 
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second appeal that the 2nd plaintiff has not 
signed the renewal deed though it purports 
to be in his name also, and that it is bad on 
that account. The document purports to be 
in the name of the 2nd plaintiff as well, 
though it is signed only by the 13th defen¬ 
dant. It may be the latter Iiad authority to 
sign for the 2nd plaintiff. We cannot allow 
the question of the absence of the 2nd plain¬ 
tiff’s signature to be raised now, when the 
1st defendant may be in a position to explain 
it as due to the 13th defendant having been 
clothed witli due authority to act for all. 

We dismiss the second appeal with costs. 

Appnal dtsmisifl:!. 


(s. c. 91 P. K. 1910.) 

PUNJAB CHIEF COUaX. 

Civir. aRVisroN No. 727 of 1009. 

May 2, 1910. 

Present: —.Justice Scott-Smith. 
MADHO RAM —Depexd.\nt—Petitio.ver 


ft M • ft V 

ll^A-DR-UD-DIN—PuAixTiFF—R rspoxdrnt. 

toi,tract Act {[X of 1872), 2o-I);istooi-i „ 

-^Public polirii—Ioimoral rn.<foiti. 

An agreement to pay (tnstoori or commis.sion o 

purchases is unlawful, Wing immor.al jind opposed t 
public policy. ' ‘ 

Courts"^"^"*^'^'cannot be rcc-ognizod by tb 

i^^ider section 2~) of Act IX o 
lbb7, forrevisicn of theoider of Kbawaj 
^vssuddnq Husain, Judge Small Cause Court 
Delhi, dated the 2lst January 1909. 

Mr. Sohan Ln]^ for the Petitioner. 

Abdnl Qadir, for the Respondent. 

n was a snit fo 

1 ^"' VfT ^ or commis.sion due t( 

Pluntiil on purchas3s of m>rtar from tin iU 
tendants. 

No spacific agreement was priced thnigb 

..... 

to 01 . 1 ^ nnable to regard an agreemeni 
he t emsider it t.: 

dealers cho » public policy. 1 1 


In re bama mitppan. 


accept the revision and setting a.side the 
lower Court’s order, distni.ss plaintiff’s claim, 
hut as the ple.a of the agreement or custom 
being not enforc3ible w.is not raised in the 
Court below, I leave the parties to bear 
their own costs. 


Periston accepted. 


(Cs. c. S M. L. T. 244.) 

MADRAS HIGH COURT. 

Criminal Khfrrenck No. 21 of 1909. 

January 18, 1910. 

Present:—'\\r. Justice Benson and Mr. Justice 

Sankuran Nair. 

In re KAMA ilUPPAN—Ai oosEo. 

I'incottij—Conrirtlou tf ui'vu.'trtl—l'ritloice. 

Tlio evidence of a person, who know the .accused 
previously and whoha<l ample opportunity of obsorviii" 
the accused at the dneoity and who'immccliatelv 
named him to the villagers and the Polioo ns one of 
the dacoits, is ontitl«M| to credit. 

Reference under section 307 of tlie Code 
of Criminal Procedure by tlie Additional 
Ses.sions Judge of the Coimbatore Divi.sion, in 
Ca.se No. 9.j of the Calendar for 1909. 

Judgment -We think that the pro¬ 

secution evidence clearly establishes that the 
accused, Rama i\[uppan was one of tliose who 
committed dacoity in Ganapathi Palyam on 
tlie night of the 'jnth Maj^ 1908. There is 
no reason to doulit the evidence of Anga 
Koravan (1st Prosecution witne.ss) wlio knew 
tlie accused previously and wlio had ample 
opportunity of observing him at tlie dacoity 
and who immediately named liim to the other 
villagers as one of tlie dacoif.s and also named 
him to tlio Police soma few liours after the 
dacoity. 

'I’he offence was a serious one and the 
other daoits have been sentence»l to five 
years’ rigorous imprisonment each. We 
convict tlie .accuse:!, in this case, Rama 

iippin t)f the offeiico of dacoity iindor sec¬ 
tion 395 of the Iirli.in Penal Coile charged 
agiinst him and sentoica Iiirn to five year.s’ 
rigorous ini prisonmciif. 

.h‘'vrsVf7 ronrirted. 
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(s. c. 92 P. R. 1910.) 

PUNJAB CHIEP COURT. 

Civil Revision No. 1702 op 1908. 

May 4-, 1910. 

Present :— Mr. Justice Jolinstone. 

BEIIARI LATj and others—Plaintiffs— 

Petitioners 

versus 

KALU —Defendant—Respondent. 

Limiliiiion Act (.VI* of 1877), Sch. II, art. 178— 
Liaiitation ActflX of 190S), Sch. /, art. LSI— Jicvi. 
sioii — Rir/ht to opphj—Period of liiaitation—Siartiiiy 
jtoiiif. 

Oil April 2.’), 1005, llie Small C.iuso Court. Sialkot, 
dismisscil plaintiff’s suit for Rs. 25 on account of birt. 
Appeal was made to tlio District .Tu(l;'c, who n^maiul- 
c(l the case. On re-trial tho .Small Cause Court 
(lecrecil fur plaintiff but on appeal tho District .Iiuljfc 
(lisiniSKod this suit. 'J'hc Cliief Court held that uo 
appeal lay to the District Jml«;e and restoieil (ho 
oiderofthe First Court dismissiii'r the suit. More 
than three years after the April 25, 1905, the plaintiff 
applied to the Chief Court for revision of tho onler of 
tho lirst Court: 

Ili ht. that the appljeatiou was barreil. as the period 
of Ihniiatiou was tlueoyears from (he time when the 
riu'ht lu apply for revision arose, that is, from April 
25. 1DC5. 

Petition, unilor section 25 of Act IX of 
1S^7, for revision of tlie order of Lain Alaya 
Rani, Mninsif, 2nd f’lass. empowered a.s a 
Judge, Small Cause Court, Sialkot. dated 
25tli Api-il 1905. 

Mr. M. N. Mukerjee, for tlie Petitioncis. 

Mr. ])}tnupiit Uni. for tin* Respondent. 

J udgment.— On the 25tli April 1905, 

the Small Cause Court. SialUot, tlismisscd 
plaiutilTs’ suit for Us. 25 on aocouut of hirt. 
Appeal was made to the District .ludge, 
who remanded under .studion 5ii2, I’ivil Pro¬ 
cedure Code (old). On le-ti ial the Small 
Cause Court aitaiu ilecreed for plaintiff, l)ut 
on appeal tlie District Judge dismissed the 
suit. Plaintiff tlien came here on revision 
against the District Jmlge'.s onler, and 
this Court held that no appe:d hiy to tlie 
District Judge and restored the order of the 
lirst Court, i. c., the first decision dismis.sing 
the suit. 

l^laintifT now comes up on revision jis 
against tlie order ot the fir.st Court us res- 
toied, and is met hy tlie uhjection that the 
revision is long bailed hy time. The situation 
i.s an anomalous one, but I fear tlie law is 
against the petitioner. Article 17S of the old 
Limitation Act and article 1^1 of tlie new arc 
(jiiito clear ami give three years from tho time 
when the right to apply for revi.sion arose, 
which was, of course, on 2Dth April 1905. 


No provision oF law helps the petitioner here 
Section 5 of the Act applies only to appeals 
and reviews, and section 14 allows only of 
deduction of time spent in making other 
applications in good faith, whereas here the 
application was one for revision and the 
time sought to be deducted is the time spent 
in appeals. No doubt in the course of the 
proceedings theie was a previous Tevision in 
Chief Court but it was not an application 
for the same relief as asked for here. 

It is also said that one petitioner was 
and i.s a minor and so section 7 saves him ; 
but Siiraj Bhan, his predecessor, was alive 
in April 1905 and so lime began to run and 
could notstrp at his death. 

1 dism-tss tlie petition with cost.s. 

lierision rejected. 


(s. (. S M. L. T. 246.) 

MADRAS HIGH COURT. 

Criminal Revision Case No. 15 of 1910. 

Cri.min.vl Revisi iN Petition No. 12 of 1910. 

April 15. 1910. 

Present. —Mi\ Justice Miller. 

UA'SIKKA AM-:BRA liAGHAVA 
0 HARIAR— Accused 

rer5«6' 

RMPKROR —Opposite Party. 

Peuat (\>itc (Act XLV of ]KG0), k. 426—.Vi>/mV/— 
Ploiiijhiny \itiun Vu\i} on u'ltfoircil danyhtcr's fiHsbfinil's 
fond ~~ Criininot intent prc.'Hnni’d hut not based on t’lu- 
drn.'i '—Ao injnrtj to nnybodtj proved — Lcijality. 

W li«'i'*! the f’iithcr of a widowed ilaiighter plougliod 
oil kind l>L*It>ngiiig to Iier liusband and ho was jiro.se- 
ontod by tho deoeasotl’s brother and convioteil on tho 
pri'siiniption of criminal intent; Held, that the con- 
^■^etiou was had as (here was no evidoiico that tlio 
entry on ihe land was with intent to commit an 
olTenen or to iiitiniidate, insult or .aunov any jiorsou. 

Petition under sections 435 and 439 of tho 
Criminal Procedure Code, praying tho High 
Court to revise the judgment of the Head 
Assi.stant Magistrate of Ranipet, in Criminal 
Appeal No. 94 of 190S, presented against the 
judgment of the 3rd Class Magistrate of 
Wallaja. in C. 0, No. 521 of 1909. 

FS-CtS.—Tho accused is charged with 
C riminal I'respas.s oii tho lands of the coni- 
plaiuant by i>loughing tliem without right 
in tliG fir.st week of this uionlh. The ac¬ 
cused is the father of the sonless widow of 
tho deceaseds brother of the complainant. 
He admits that he entered tlie lands and 
that he luul a light to do so ns they be- 
longeil to his daughter ♦ * * Evidently 
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tbe accused as the guardian of the poor 
■widow has taken the law in his own hands 
to secure her maintenance instead of resort¬ 
ing to Civil Court and seeking the desired 
remedy. * * (Extract from the Sub- 

Magistrate’s judgment dated 2nd June 
1909.) On appeal, the 1st Class ifagis- 
trate of Hanipct observed as follows:— 
* * The second ground urged is that the 

appellant’.s action was f/ojia fuh- and that 
he had no criminal intent. I consider 
that the lower Court was right in presuming 
criminal intention. Jf a man ploughs an¬ 
other man’s land, he must take the responsi¬ 
bility of his act. He obviously in fact does 
mischief. * * 

Order. —Neither Court decides on the 
evidence that the entry on the land was 
with intent to commit an offence or to in¬ 
timidate, insult or annoy any person, for 1 
cannot take the statement of the 1st Class 
Magistrafo that plongliing is obviously 
mischief’ as a limling on t he evidence. No 
witne.ss says that the ploughing was in 
nny way injurious to any one I set asitle 
tlie convietion and direct refund of the 
fine, if paid. 

Ct>UVl’cll>>n set (ishtr. 


(s. <■. f).-. 1‘. J{. Hiio.) 

PUN.IAH Cilll-:!-' (hJL'RT. 

Oivir. Miscei.i,a.m:oi;s Ai-ckal No. S9 op 1910 

ilnich 19. 1910. 
rresonli —Mr. Ju.slice llattigan. 

ICKSHKN CHAND—PKTnio.Nri; 

versus 

E. n. SASSOON A\D Co.—H k^pondk.vts 

[nsolri’n.-,/ Art {UI of l‘)07). Kt. !« (■d) — h„rrr i.j 
Iiis'ilrrn.-if (!<nirf fo inil'-r rrleiisi/ jtn'tir fo inlfinHailioii 

Jtiijlit Ilf iliTreeAuililft- lo jn-nm'it tnfiihist thr ]ll‘|■sOll 
ini'l in'iifin tij of<li'i)l,,i\ 

.\ii InsoIvc*ii<!y Com t Ii;m ho jiin's'licrioi), prioi' to 
an oi'dor of to diivft Cij ivUniso of a 

jiul<riu<Mit-del)tor who has l)c'cii itnprj.soiuMl ii<»htlv or 
wromriy liy an ordar of I ho Court oxociitiu "-1 he doA-. r 

fnrr l^irirmr.H M. 50;t, r.-licd upon. 

Pi ior to iuljiidicatioii, the riglit of tin* docroo-luildcr 
to piajciMsl agaiii.st tin* por-ioa ami jh,'* propoi tv of his 
dol)tor remains iinalYectod. 

Application under Order XLVII, Rule 1 by 

the re.spondent fur review of the order of the 

lion l)le .Mr. Ju.sties Rattigan, dated the loth 
Eel)ruary 1910. 

Mr. Pesfonji Dailnbhai, for the Petitioner. 

Mr. Betchei^ for the Respondents. 


i«»3gment.debtor 
Kishen Ghand, has applied fora review of my 
order, dated the 15th February last, which 
was passed ex parte, as neitlier he nor any 
person representing him was present on that 
occasion. He explains that he intended to 

tovel to Lahore hy the Bombay mail from 

Jlelhi to Lahore on tlie night of the 14tli 
February, but that by accident bo missed 
that train and v.as, therefore, unable to arrive 
in Lahore on the last date of hearing. I am 
by no means .satisfied ivith this explanation 
as it IS obvious that he could, had he taken 
any trouble in the matter, have caught the 
later Calcutta mail. But as the question in¬ 
volved is one of some importance, I decided 
to re-open the ca.se and to hear what his 
learned counsel had to argue on his behalf I 
have now had the advantage of hearing Mr 

t i" support of the views 

of the Pivisional .Judge, but I coiifcs.s I can 

see no rea.son for setting aside my former 
order. 

Mr. Bcechoy argues that the order of the 
Thstnet Judge, dated the 2.Mh November 
directing ihe imprisonment of the judgment- 

.Tfo point.s out that on the 
l^th August the judgment-debtor, when 
brought under arrest before the District Judge 
(who was executing the decree) expre.ssed his 
intention of applying to ho made an insolvent 
Upon tins the District Judge directed the 

30th Augu.st the hitter actually pre.sented 
an application to the Insolvency foiirt. This 
application iva.s, however, not pre.sented and 

lias eventna ly disnii.s.sed in default, and it 

was not iinul (he ],S,h November that the 
.ludgnient debtor again applied to the Insol 

orThe >-"d \ "ns admitted 

on the nd November and the petitioner 

was called upon hy the sai.l (loiirt ta furnisli 

L)(D .Nleanwhile the decree-holder Imd -in 
plied to the District .ladge to have the jin'lg. 
ment-debtor arrested, aiul as a result; tife 

!i"trN:^uher‘^'' 

Mr. lieechey argues that on,-,, the jiiiDmenl. 
debtor applied to he ma,|e an iii.solvent. (ns 
he did on the ..Olh .\iig„sr) a|| p,.,„.eed- 

nig.s in the Di.slriei .imlo-e.s' Coutt must l,„ 
le.garded as having lermiualfil. ami that it 
wa.s eou.seqiieutly not open to the Dis(ri,.t 
Judge to order the imprisonment of llie jn.lg 
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ment-debtor on the 25fch November without 
giving him a fresh opportunity to apply to 
the Insolvency Court, and in support of this 
argument the learned counsel relies upon sec¬ 
tion 15 and Order XXI, Rule 37, of the Civil 
Procedure Code. I find it quite unnecessary 
to deal with this aspect of the question, as 
the sole point before rae is whether the In¬ 
solvency Court acting under the provisions 
of Act III of had jurisdiction to order 

the release of a judgment-debtor who had 
been imprisoned under the orders of the 
Court executing the decree. For the sake of 
argument, it may be conceded tliat the latter 
order was illegal. Assuming it was, what 
power had the Insolvency Coiut to set it aside 
and to dirocd the release of the judgment- 
debtor ? There is no provision in Art III of 
1907, which confers tliis very extraordinary 
power upon t)ie Itisolvency Court, and there 
can he no doubt that under the law obtain¬ 
ing prior to the enactment of the said Act, 
tlie Insolvency Court had no such jurisdiction, 
In re Qnnrme (1). But not oidy is tliere no 
provision in the Act to that effect, there are 
certain provisions in it wind* conclusively 
show that, fn’ior tn atljuliralifni, the right of 
the decree-holder to proceed against the per¬ 
son and property of ijis debtor remains un¬ 
affected. Jt is, for example, clear from the 
provisions of section 1<) (2) of the Act that 
is only wlien an order for adjudication is 
made, tliat (1) the inscdveiit, if in prison for 
debt, shall be I’oleascd, and (2) fhvroafter no 
ci-edilor to wliom an insolvctjt is indehtcf} in 
respect of any debt p:iyal)le under the Act, 
shall during tlm pemb'ucy of tlie insolvency 
proceedings liave any remedy against the 
piMp(‘rty or person of tlu* insolv<?nt in respect 
of tlnr debt. Ohviotisly, tlieivfore. loefore 
any order of ailjinlic if i )n is m i le, the ordi¬ 
nary rights of the creditor are not taken 
away. Mv. llecchoj^'s argutnenc goes to tlie 
extent‘^it claiming for the Insolvency Court 
a jni'isdiction to Sr*t aside all oialers of other 
Courts, fno matter what tlose Courts might 
he) assion as tlie insolvent has preferred 
his application to he docdannl an insolvent. 

I cannot Tin 1 anything in the Act which 
lends support to this aigumeiit whereas the 
pfovi.sions of sc-etion Id of the Act appear to 
me t«) he entirely opposed to it. 

The judgment-debtor may or may not 
have the right to contest tlie hfgaiity of 

( 1 ) s M .va. 


the order of the District Judge, dated 25fch 
November 1909, but that question is not now 
before me. I have only to consider whether 
It IS open to the Insolvency Court, act,ing 
under the provisions of Act III of 1907, to 
direct the release of a judgment-debtor who 
ha.s been imprisoned (rightly or wrongly) in 
execution of decree by an order of the Court 
executing the decree, and this, too, prior 
to the Insolvency Court’s order of adjudica¬ 
tion under section 16 of the Act. Upon this 
question I have no doubt that the Insolvency 
Court has no such jurisdiction. I accord¬ 
ingly set aside my interim order, dated the 
28tli Febiaiary 1910, and restore my order, 
dated 15th Februaiy 1910. 

The judgment-debtor must pay the costs 

of these proceedings in this Court. 

(5(r fnrtlior in this connection 7 Iiul. Cas. 3>l, 


(s. r. 8 M. L. T. 2IG.) 

.MADRAS HIGH COURT. 

CitiMiNAi. Rkvisiox Cask No. 503 ok 1909. 

(Crimin’at. Hrvisio.v FKriTfOx No. 379 

OP 1909.) 

July 27, 1910. 

Presput: —Mr. Justice Mnnro and 
Mr. Justice Ahdur Rahim. 

fn re 10. V. ICARUPPAXAN &ER\^AI— 
Accused—Petitioner. 

Criiiiindl Prdn'dnri' Code (.4c^ \’of 1898), .•?. 110 — 
I! 1 1 chdriiclrr — Whelh 'i' .-tiificii’iit foe an order fo enter 

iidit Itoiiil. 

Mei e proof of b;nl cliaractcr doo3 not bring tho 
case within .scellon 110 of the Code. 

Polition, under seclions 435 and 439 of the 
Criminal Procedure C )de, praying the High 
(A)urt to revise the decisions of the Additional 
District Magistrate of Madura, in Crimi¬ 
nal Appeal No. 10 of 1909, presented against 
the oi’der of tlie 1st. Glass Deputy Magis¬ 
trate Devakotta, in Miscellaneous Case No. 27 
of 1908. 

Order.— F rOm the judgment of the 
District Magistrate, wo gather that all he 
ousitlered Hie evidence prov'ed was that 
tho petitioner ivas a man of bad character. 
Such a fiuiliug d )es not bring the case 
witliin section 110 of tho Code of Criminal 
Procedure. 

'.Vo, therefore, cancel the bond. 

Bond cancelled. 


Voi. vjr.'j 


RAMAN CHKITir V ALAr.ArPA ClIETTr. 

^JADRAS HUGH COURT 
Civil Appeal Wo. 17.-! op 1907. 
September 9, 1910. 

J’reseni:-Mr. Justieg Sankai-.an Wair and 
•D 4 -vr 1 Trv Ayling-. 

AvPnP’'^’^ cnocKA. 

LIWGAM CHETTY axl, ot.ieks- 

Appellants 

A* M. P. A. alagappa chpttv 

*>f :i ship anil in whose"'fi '^'it'licial owtiei- 

oi- «ale. i. nofc "ntit '7,vi 
First defendant, who 

oxocuteda nonii.nil sale ,h"il 
agent, the 4th defendant ^ / 

tl*o .ith share to plahiliff in 

other things for a i i sued, among 

i-1 the ship; 

temu; vu.itlo, toLerc^,.. 

Appeal agaimst the (len-ee of tl.o >5 i ,■ 

nate Judge's C .n..f ..f '"e biibopib- 

1902. .Sait No. -U of 

t SRUioienlly de,,,. f,.,„„ n 

following judgment of Ifni r 

Judge:_ * •subordinate 

Plaiiitilf states (hat ]«f,i i- t 

brotlier Nacliiapni f'l n and lii.s 

of a st„rLc ^’. ""''-'“•'f 

and defendant.s Nos 2 -lud'' T 
U'at they fra.le,] •' half, 

agent tlie -Itli defldrn i? 

defendant bad e.xeouted 

and allowed the ship to “‘le-deed 

on 2ofh November 18)9 Unit 

conveyed his Ith shai-. i ' i* ‘Jefendaut 

fcMstered and to make Lmod ' tl. ' 'r 

Pi-ohtstobim but that I i"" 

for a declartinn P i 

itli sliare of the shin P*‘‘>»tiir8 right to 
of profits 

owner of tlie vtli shin i. registered as 

-tid defendant. ^ ^**'^*^ the 

lulg them ■ -■ - t 

“ait fora mere dec lirfu ‘■‘'aintilfs 
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plauitiff IS invalid under the provisions of 
the Merchant Shipping Act of 189i and 

that the plaintiff ought to have sued for 
the dissolutnm of the partnership, that the 
^I.t isbad for non-jrinder of ofher partner 
^achlappa Chetty ; that the plaint Is n>t 

properly stamped and that plaintiff i.s „ot 
entitled to claim me-sne profits withmt 
paying his share of the advance of Rs (JOO 

fo" Ari:L‘''' 

iMftlidefendanf, wlio wassnbsecmeiiMy added 
adopts the defence of defendant.s Xos. 1 to d. 

3. Tlie is.sue.s ^vere r.iisei by rny pre- 
deces.sor ;— j i-'io 

(1) H’-l,ether thi.s Court has jurisdiction 

fo tiy this suit ? 

(■-•) lYhether the plaintiff is entitled 
to u.sk for the consequential relief 
ol pj.s.session, and, if si, is the .suit 
for mere Ileclur.itioii bad for not ask- 

ingit. y 

(••!) wiietber tlie plaint is proparly 
.stamped y ^ 

Whefbertbesuit is bad for noii- 

■Panderol 1st defeiidunfs brother 
iNacInappa Chetty ^ 

Whetlier the sale of the 1st de- 
ftnlaiit.s interest i„ the plaint 
mentioned ship t. the plaintilt 
s iinalid, the same not conforming 
to the provi.sions of fhe Merchant 
•Shipping Act of 1804 

."blether the 1st ■defendant is 

incompetent to sell his share of the 

Pl- irit-mentume.l ship when he is 
nob the registe.etl proprieton of 

‘he ship y 

AVhether the letter referred in 

ffiCA, I, of the plaint is gennine. 
•^I'l If so whether the defendant 
.^o .1 had authority to write the 
said letter and even if !,« |,.„1 

.iuthorit,y to write tlie letter, does 
tl.e said letter ,-infer any right 
on the phiiniiif to the shin i,, 

question y 

CS) Whether c]t-feri,I;nd.s AVs. -J ;,„d 

3 are bmrid to ivgi.sfe,- |!,o 

^(U Pbtiuh'ir 

K-n WlietI.er (here Is any ciuse „f 

action a.guirsfc defend iu(.s Xos. o 

.lud .j y 


(4) 


(•il 


(b) 


( 7 ) 
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(10) Whether the sale to plaintiff 
is invalid, the same having been 
made without the consent of the 
other pai'tners of the ship ? 

(11) AVhether plaintiff is entitleiUoask 
for accounts and profits without 
seeking for the dissolution of the 
partnership? 

(12) IVhethcr the plaintiff is entitl¬ 
ed to the injunction sought for? 

(18) Wliat is the amount of proHts 
to which the plaintiff is en¬ 
titled ? 

(14) Is the plaintiff liable to bear his 
portionof theexpenses as per para. 10 
of the written statementof defendant 
Nos. 2 and 8 ? 

(15) Whether the 4tli defendant is a 
necessary party to tlie suit r 

(IG) What relief or reliefs, if any, istlie 
plaintiff eiililled to ? 

4. Fifth an<l 10th /.v.yju*-:—Tlie plaintiff 
who claims to have purcliased from 1st de¬ 
fendant a share of a .ship, brought tliis suit 
for a declaration of lii.s light to tlie ship and 
for profits anil to have tlie registry effect¬ 
ed in his name jointly witli tliat of 2iid 
defendant. 

5. The defendants contended inter alia that 
the sale even if true “is invalid since the pro¬ 
visions of the Merchant Shipping Act of IbfM- 
have not been complied with” and theconten- 
lion is sound. 

0. There is no doulit that the ship in 
question is a llritish ship, aitd it i.s agreed 
that the Merchant Shipping Ac t applies. Sec¬ 
tion 24 of the Aferchant Shipping Act pro¬ 
vides that a legistereil ship or a share therein 
shall be transferred by a !)ill gf sale and ad¬ 
mittedly there was no bill of .sale in the jire- 
.seiit case as requiied undei- tlie Act. Jr. 
Itama7iinuhtH Clirlfi, v. ^agooda Mant- 
km/ar (1), it was held that in such case.s no 
property passes unless the icquirements (if 
the above section are met. 

7. It is contended oil plalnliir'.s side that 
1st defendant, fi-om whom plaintiff purchased, 
had only Jill ctuiilahle interest. Miat under 
.sections 57 and 58 henetieial ownership may 
be created, and that as regards sale of such 
interest, no sale-deed is nece.ssary, but the 
contention seems to me not sound. Section 
58 defines the liability (,f a beneficial owner 
and section 57 defines tlie beneficial interc.st 

(I) 21 il. U'JO. 


referred to in section 68. Beneficial interest 
is said to include interest arising under 
contract and other equitable interest and 
the subsequent part of the section declares 
the policy to be that such interest may 
be enforced by or against owners or mortga¬ 
gees in respect of their interest in the same 
manner as in respect of any other personal 
property. The previous section 50 having 
prevented notice of trusts, section 57 de¬ 
clares that beneficial interest may be created 
without prejudice to that prevention and 
without prejudice to the powers of disposi¬ 
tion. There seems to be nothing in these 
sections to support the contention that 
there may be an equitable ownership as 
distinguished from a legal ownership. Such 
a contention was in fact held to be unten¬ 
able iu the ca.se in Raman indaii Chetti v. 
iSagooda Marakayar (1), where the Ciise of 
n'(;r(Z V. Beck (2) was followed. The pre¬ 
sent case is even stronger, because the plain¬ 
tiff wants a declaration that he is entitled 
to he registered as owner. 

S. In tlie case in Volume III, Law Ro' 
ports Appeal Case No. 127, cited on plain¬ 
tiff’s side, this question did not arise. 
There the substantial (lue.stion was whether 
tlie Registrar was bound to register as owner 
of a barque the purchaser under the award 
of the master. 1 find that there was no 
valid sale to plaintiff. 

ff. Another contention of the plaintiff’s 
Vakil was that as reg.ards the profits claimed 
at least, the suit is maintainable, but even 
this contention is not tenable. The right 
to profits depends upon the title to the 
property. It is claimed on the footing that 
the plaintiff is the owner of the ship and 
not on any other ground. 

10. It is unnecessary to go into the 
other issues as the plaintiff failed to make out 
a title. 

11. Suit is dismissed with costs. One set. 

Fiaiiitiff appealed to the High Court, and 

the High Court (Subramanya Aiyar and 
Benson, JJ.,) remanded the case to the 
lower Court for a finding on all the is.sues. 
The following is the High Court’s order of 
remand : — 

In this case tlie suit was dismissed witii- 
out trial on the ground that the plaintiff, 
upon the allegations in his plaint, was nob 

J. C. P.lia; 13 C. 11. fx. s.) 0(iS; 0 Jar. 
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entitled to rely on his alleged right to a 
share of the ship referred to in the plaint 
in consequence of the provisions of the 
Merchant Shipping Act of 1804 (o7 and 
58 Victoria, Chapter 60). Tlie ship in 
question was owned in sliares hy the defen¬ 
dants ^sos. 1. 3, and tiie brotlier of the 1st 

defendant. The ship is registered under 
the Act in the name of the 4Hi defendant 
■who, however, has no proprietary interest in 
the ves.sel, being merely the agent of defen¬ 
dants Xos. and 3. The plaintiff claims to 
have purchased from the 1st defendant his 
one-fourth share of the ship. There was 
no bill of sale, nor any registry to the name 
of (lie plaintiff. He sues for a declaration 
of bis right to be regi.stered and for recovery 
of his share of certain profits said to liave 
been derived from the ship. Following the 

decision in Jiamanr.mhn Chelfl v. iS^oguoihi 
}laral(ayar{\)^ihQ Subordinate Judge held that 
in the absence of registration as required 
hy section 24 of the Act, the plaintiff was 

disentitled to set up any riglit to an interest 
in the ship. No doubt that case supports 
the view taken by the Sabordinate Judge, 
but in the present case we allowed the 

question of the .soundness of that view to be 

argued as it appeared that certain authorities 
opposed to that view were not cited or con¬ 
sidered hy the Court. In that judgment 
d was assumed that ti.e ca.se of Ward v. 

which was decided in 1863, was a 
decs,on under the Me,chant Shippi,,. Act 

nd that It thei-efore, applle.l tl,e decision 
in Lu-erpo,,I Iloronoh Ihmk v. Tnrncr (;i) 

which was a decision under [he Act of 18oi' 
pnor to amendment to pi-ovisions of the Act 
as ,t stood after the Act of 18(52 was passed, 
he transaction which was in question in Ward 

coi^rn T t'''">s«dion 

governed by the Act of ISo-t before tlie 

amendment enacted in 1862. The references 
inilrvr^ ^u ’b, in the course of liis 

the trap on ! 'f- >'« *'> 

reference to'vith 

In thps ■ in dispute before liim 

xn these circumstances, Be,A- Ward A 

^ ^ 5e relied on with 
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reference to the construction of the present 
Act which contains new provisions admit¬ 
ting of the recognition of equitable interests 
including those arising under contract. 
Section 57 of tbo Act declares tliat the inten¬ 
tion of the Act is that "interests arising 
under contract or other equitable interests 
maybe enforced by or against owners and 
mortgages of .ship in respect of their intere.st 
therein in the same manner as in respect 
of any other personal property” without 
prejudice, however, to three classes of 
cases specified in the sections, no one 
of which has any application to tlie present 
oa.se. ^ It is not necessary for us to discuss the 
decision of Grove, J., in BatJnjhuy v. 

III which the learned Judge dissents from 
the earlier deci.sion of Wood, V. 0. in the 
Liverpool ILirongh Bank v. Turneri?,) already 
referred^ to, since tlie matter sofarasthe 
Courts in India ai e concerned is practically 
concluded by the observations of the Judicial 
Committee in the ca.«o of Chn:stf-aHn€nf v 
Capeyrou (5^ Tl.e Judicial Committee 
tiicro dealt with the .Act os amended in 1862 
and after leferring to the state of the law 
up to the decision in tlie JJwrfOo] Borough 
Bank V. Turner (3), they pointed out tiiat tiie 
law had been altered by tlie amendment 
made in 1802 and that tiio effect of tiie 
amendment made was to allow the iecog- 
nition of e(juitable interests, .subject only 
to the tiiiee cla-s.ses of cases specifically 
excepted by tlie Act. The provisions of 
the Act of 1834, now in force, are 
pi-actK-ully iilentiuMl, .s.i fiu- ns concern 
the pre.^ent case, with the provision.s of the 
law which the Judicial Committee had be- 

fere them. 

Ju the present case if tlie plaiutiff’.s al¬ 
legations are true, the interest of his vendor 
was only equitable, and it is competent to him 
to establish his alleged right to tlie .share 

in tlie ship and its income without any regis¬ 
tered l>ill of sale. 

\\TMlH.reforp, .set n.si.ic (lic ilecreeof the 
.Snhorxhimte Jinlcre iiiul reman,I tj,e ca.su 
for xli.sposiil accord,ns- to law. Co.st.s in thi.s 

Court xvill he provided for in the decree 
of tlie lower Couit. 


T -'-‘CIICUUU WICU 

b Oil. 379 ! 7 30 h. 

^ tN. 8d loO; 3 L. T. -mi 0 \V. ll 


In compliance with (he High Oourfs order 

1--c. a:, l. t Ox. 
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the Subordinate Judge passed the following 
denree;— 

1. That the plaintiff he, and hereby, is de¬ 
clared entitled (a) to one-fourth share in the 
ship in the plaint mentioned, as purchaser 
thereof; (6) to joint registry in his name as 
a co-proprietor of the ship to the extent of one- 
fourth as aforesaid; and (r) to have accounts 
taken against tlie defendants Nos. 2 to 4 as 
regards the incomes and expenses of the ship 
aforesaid, since the date of his purchase viz.y 
29th November 1?99, and also in respect of 
the amounts due to bitn for his said one- 
fourtli sljare in the sliip in the plaint men¬ 
tioned, since the said date of his purchase. 
And it is further ordered and dcci’eed:— 

2. That tl»e defendants be, and hereby are, 
enjoined and restraine<l from obstructing the 
plaintiff from obtaining the transfer ot the 
registry as a co-proprietor of the ship to tire 
extent of one-fourth share as aforesaid. 

3. That accounts be taken in respect of the 
incomes and also expenses of the ship as 
aforesaid and the amounts due to the plaintiff 
for his one fourth share in tlio sliip in plaint 
mentioned, since the date of his purchase as 
aforesaid. 

4. That for the purpose of taking tlie said 
accounts, the defcmdants Nos. 2 to 4 shall, 
within one month fiom this date, file in 
Court, their account of tlie .several matters 
ill the preceding paragraph mentioned; from 
the said date (29lh Noveinhor 1^9y) up to 
tlale of such tiling of accounts, veritied by the 
allidavit of lliemselves or some duly (pialified 
person or pcr.soiis; and the plaintiff’ sliall, 
within a weikofthe tiling of the accounts 
by tlie ilefendants Nos. 2 to 4 asaforesaid, tile 
ill Coiii't a .starenient of his ohjcctioiis tliereto; 
and all parties slniU be entitled to inspect all 
books of accoui l ami i:.apers connected with 
the matters in suit and tlie said statements of 
a ’count and objections. 


• 0 . That tlie said accounts be taken by a 
C jnunissijiier to be appointed foi* the purp«>se 
or in .such other way as may tlien be decided 
upon. 

i). Am! that the defendants Nos. 2 ami 3 
do pay the plainliil's costs of the suit wliicli 
.shall be ta.xed on the amount to be allowed 
nmlcr the tinal decree herein. 

And the fuitlier consideration of this suit 
is udjoui-ned to 28tli Match 1:J07 for passing 


a tinal decree. 

Civeii under my hand and the seal of the 


Court, this 22nd day of February 1907. 

Defendants appealed to the ICigh Oourt. 

Judg:ment. —The first contention is 
that, as the plaintiff is only a beneficial owner 
and there is no bill of sale in his favour, he 
is not entitled to be registered as owner and, 
therefore, no injunction should have been 
issued. We think the contention is right. 

Under section 10 of the Merchant Shipping 
Act, which deals with the first .registry of a 
ship, the applicant, if a purchaser of a ship, 
has to produce his bill of sale for registry; 
under section 24 a share in a registered ship 
shall be transferred by a bill of sale and 
section 26 provides that for registry of trans¬ 
fer such bill of sale shall be produced to the 
Registrar, and thereon the Registrar 
shall enter the name of the transferee in the 
register and endorse on the bill the fact of 
such entry. There are special provisions in 
the act for registry in cases of transmission 
of property on death, bankruptcy &c., of a 
registered owner or sale by order of Court. 
Section DC sbow.s that no trust in any form 
is to be entered in the register. These pro¬ 
visions show, in our opinion, that though the 
sale in favour of the plaintiff created a 
heneficial interest in him, it is not such an 
interest as entitled him to call upon the 
Registrar to register him as a part owner. 

The next question is as to the profits that 
ought to be awarded to the plaintiff. The 
Suboidinate Judge awarded Rs. 1,500 to the 
plaintiff for his share of the income in 1900, 
and for the subsequent years he gives 
Ks. 2,000 for each year. The Advocate- 
General relie.s upon the evidence of the 
plaintiff's witnesses to show that the plaintiff s 
share of the income is less than the sum 
awarded. But the oral evidence is vague. 
Thu defendants do not produce their o^vn 
accounts, and in the absence of any better 
evidence, we are unable to say that the 
Subordinate Judge is wrong in relying upon 
Exhibit E, and giving the plaintiff the sum 
awarded. As to the years 1901 and 1902 the 
Subordinate Judge states that Exhibit E is 
not clear as regards the gross receipts and 
expeiise.s, and as Exhibit E, itself does not 
show that the plaintiff’s sliare is Rs. <^,000 or 
above Us. 2,000, there is no reliable evidence 
that the plaintiff is entitled to that sum. 

We accordingly reduce tlie sum awarded 
to the plaintiff’ for each of thesa two years 
also to Ks. 1,500. 


Vol. VIII] 

GILES 8EDDON V. LOAKE. 

^ For tlie sabseqaent years the Subordinate 
lOA?® accepted the rates awarded for 
jyOl and 1902. As we have reduced the 

we award 

Ks. I,v00 for tliese years also. 

The decree will be modified by omitting in 

the decree dated the 22nd February 1907 the 

declaration of the plaintiff's right to joint 

registry and by the omission of clause (2) 

In other respects the decree is confirmed. 

tliere will be proportionate costs in thi.s 
Court. 

Decree modified, ^ 


ITOIAN CASES. 


325 


irADHAS HTGJT COURT. 

CnrsiiNAL Rrvisio.v Cask No. 105 op 1910 
U-Ki.\iiNAr, UKvistON Petitton No. 8-1 ok 1910 ) 

September 27, 1910. 

Trexenh.—Mr. Justice Aylinjr. 

OITjES SRDDON— P(CTiTroNi':i: — 

Co.MPLAI.VANT 

versita 

' ■ J. Iia\.\H AND OTHER.S_OogNTEH- 
' BlITIOXEdS—A cCCSRI). 

ni^'crii^'Tn li''"' -Wn-Cto’n'oi./- 

... !■ rn„hn„in.j i„r„rrcrt 

(ISO sera,-fitc - /• / s 

rmljh-nfe Lvt the evi 

Unhilit,,, of scr,(nfu\<~Criniinal 

LoInVodej/^iVscil^llT •■>"<1 

siifflciont to'piitify tl,','Vi'Zr'' f '‘°t 

against them and idacin.i-'fi ‘^■•‘catinjr 

^ruiltv knowlo^e’ of "acir" n' ''T 

IH-esnmed from the mere 'f-.ct th^^ tT"*' 

>s«ao of n l>alance..sheot cont i n ^‘"l><>n.ed the 

must be decided in view o ' i" ' 

case. /. e., the nature of thi f i of 

oasoor dilKciiltv with whiel ♦i'* «tatoment.^. tim 

could he aseertm-ned the t 

society, tlio po.sition’ o ot l)u.«irie.ss of the 

iaflividiial Directors’attainments of 

V. .iw, ir, A HH d- r 

Mistak ^''•''^"^""••shet], 

debts as Monhtfur or'^‘had^ Has.sinc.ntini, of 

pomt.vo ovi,l.M,c.e of g ', ‘l‘" nlis.-nn. of 

ntfonl any proau,npti„t, fir tnk,.„ to 

Uweo oi-s of a limitor Cm^ -'f ' Iw 

omission li., rx. t^ompany. Xor ,|,a..s tlie 


omission hv Dirocl y«"M>any. 
sepnrato itoi„ „ffo„, r 

/ presumption of g'uilc. 


Tlie above acts and omissions, though by themseives 
would entail strong civil liability on the part of the 
Directors, will not make them criminally liable. 

IVherean Auditor, who docs not happen to be a 
trained Accountant, certilies to tho e.xisteiico of 
securities and states that the Imlaucc-shcct is correct 
and according to law, he cannot be held liable 
ciiminally lorfniluie to detect mistake.^ which would 

have revealed the financial iinsoinulness of tho 
Comjiany. 

c-f "'I'? /?aa/.-,(LSnr>) 2 Ch. ^\pp. 

fii3; 64 L. J. Ch. iSGC, referred to, 

Petition, under sections 435 unci 439 of the 

Criminal Procedure Code, praying the High 

Coint to revise the Order of the Chief 

Presidency Alagistrate, dated the 14th 

February 1910, in Calendar Case No. 6518 of 
1 V\) 7, 

Messrs. /. <_/, Adtim and K, T . Shnma Dao, 
for the Petitioner. 

Tlie Crown Pmsecufur, in support of the 
order of tlie Presidency Jlngistrate. 

Tlie Jlon'hle Mr. 7’. Richmond, for 
Accused Nos. 1 to 8, 10 and 11. 

ilr. E. 7?. Oshorne. for Accn.sod Nos. 2 
to 9 and 11. 

!Mr. .1. E. Jie),cniifre, for tlie 7tli Accused. 

Mr. M. E. X(irat/(t})a.<H'nmi A/i/nr, for 
Accused Nos. 7, 10 and 11. 

Order. —Tln'.s is a revi.sion petition filed 
hy 'S\v. (iilesSeddoM, Complainant in Calendar 
Case No. 0518 of 1909, on tlie file of the 
CliicT I’re.sidency ?,[agi.strate against the 
order of discharge pas.scd therein. 

The accu.sed were director.s of tlie East 

Indian and Anglo-Indian Deposit and Loan 

Society, Limited, at the end of 1905 and the 

complaint was of cheating and criminal breach 

of trust (section.s 418 ami 409, Indian Penal 

Code). Tlie former consisted in i.ssuing a false 

halance-slicet, for rhe half year ending the 

31st December 1905 ami fliereby inducing 

tlio complainant to renew his deposits. The 

latter con.sisted in ordering the distribution 

of Directors lees ami dividends or sliares for 

the same half year to themselves ami others 

in knowledge of the fact flint no profits had 

been made, fruni which tliosarne could he 
met. 

Tlie oliaige of criminal hrer.cli of trust 
appears to have uropprd into tlie liaclc 
ground in tlie Pie.sideney Magistrate's Court 
and i.s laiely rofened to in the judgment 
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It. is stated that ib was arranged that evi¬ 
dence on the cheating charge should be 
taken first. As a matter of fact, liowever, 
both clmrges depend on tl»e same factor, the 
knowledge of the true state of the society'.s 
finances possessed by the accused. 

The judgmenfc of tlie CInef Presidency 
^lagistrate is couched in very general terms; 
it gives little indication of the nature of the 
inisstatenients found in the balance-sheet, 
and makes no attempt to distinguish the 
case of the individual accused. Xevertheless, 
after a careful consitloration of the case, I 
see no reason to differ from the Magistmte's 
conclusion: and must Ijold that the evidence 
on record does not show that any of the no- 
cased acted dishonestly or fraudulently in the 
matters in (luestion. 

Tlie halauce-sheet referred to in Exhibit O 
was adopted at a Dlrectois’ meeting on tlie 
20th January 1006 at whicdi all the accused 
were present. It is drawn up in form V) 
appended to the Society's Memorandum of 
Articles of .Association; and follows witli some 
modilicatlons lliat given in tlie lirst Scliedulo, 
Table A of the Indian Companies Act (VI 
of ll^S2). The misstatements alleged to he 
contained in it are as follows; — 

(fi) I’hc debts duo to the society are 
wrongly classified with reference to 
the nature of the security, unsecured 
debts being shown as secured. 

(h) The had debts are not fully shown. 

(c) The debts due by directors and 
(‘dicers ar*e not shown at all. 

f<I) The interc'st remaining due to 
depositors is lai'gely under-stated. 

(<‘) I'lie amount shown as I’ealised in 
tlie shape of interest on loans con¬ 
tains a large amount, which was 
not really collected during the 
half year under report. 

'I'his is a fonnidal)io list of indictments and, 
if ostahlished. it would certainly follow that 
the hahince-slioet gave a very misleading view 
ol the position of the society, and wa.s cal¬ 
culated to deceive to their prejudice intend¬ 
ing depositors and investors. Tlie question 
wliether the dii*ectors, or any of them, knew 
or had reason to suppose the statements to be 
false would still remain. The learned counsel 


for the petitioner contends that, the mere fact 
that the Directors have passed aii in¬ 
correct balance sheet is sufficient to justify 
framing a charge of cheating and placing 
them on their defence. No authority is 
adduced for such a position, which certainly 
receives no support in the leading Indian Case 
[Qiteen Empress v. MosSy The Himalaya Bank 
Ca&e (1)] or in the various English cases 
quoted, although the latter relate simply to 
civil liability. Ib appears to me that the guilty, 
knowledge of each Director cannot be pre¬ 
sumed from the mere fact that he authorised 
flic i.ssue of a halance-sheefc containing false 
entries; but must he decided in view of all 
the circumstances of tlie case, e.g.y the nature 
of the false .statements, the ease or difficulty 
with which their truth or falsity could be 
ascertained, the course of business of the 
society, the position, experience and attain¬ 
ments of individual directors, etc The falsity 
of the balance-sheet in the particulars above 
indicated is .sought, to be established mainly 
on the evidence of Messrs. D'Sena and Lewis 
(Prosecution Witnesses Nos. 2 and 6) w'ho 
were respectively secretary and auditor of the 
society at subsequent periods. Another 
witness wlio might have been valuable is 
i^fr. r>yons (Prosecution witness No. 3) who 
was one of the official liqnidator.s of the 
society, but as he died during the trial before 
being cross-examined, little or no reliance can 
be placed on his evidence. As regards D’Sena 
and Lewis, the remarks of the Chief Presi¬ 
dency Magistrate in paragraph 4 of his judg¬ 
ment are not undeserved. Without suggest¬ 
ing anything against the good faith of either 
witness, the record seems to me to show that 
each was very largely in the hands of others 
in his analysis and check of the accounts, and 
that their statements must be accepted with 
great caution and reserve. 

Generally it may he stated that a con- 
siibnation of the whole evidence shows that 
the misstatements were much les.s flagrant 
than might at first appear, and in at least 
one instance was not. a misstatement at all. 
The society was undoubtedly in a very bad 
way at the end of 1905, not to say prac¬ 
tically insolvent: this seems to have been 
largely due to previous had management and 
in particular to the way in which interest 
on loans had been allowed to accumula-0 


(1) IG A. 88. 
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■nntil they far exceeded the security origrinal- 
ly furnished, while the nature and value of 
the latter had originally received inadequate 
consideration. But the actual misstatements, 
except as regards bad debts—and that by 
way of omission, were not of importance. 

As regards A, the balance«.slieet groups 
debts due to the society into two lieads— 
those owing on mortgage (Rs. 7,Sl,6-‘2) 
and those owing on personal security 
(Rs. 17.541). This classification has admit¬ 
tedly been followed in successive balance- 
sheets for many years; bnt it is not in accord¬ 
ance W'ith the form in the Act which gives 
the following classification: 

(1) Debts considered good for which the 
compnn}'’ hold bills or other securities. 


(2) Debts considered good for which the 
company hold no security. This form is re- 
produced in the company’s Memorandum of 
Articles of Association (with an obvious error) 
and there isnothing to indicate how it came to 
be varied. 1 lie difference of form is, however, 
of no practical importance. Admittedly 
the practice has been to class as ^'mortgage” 
debts, all loans secured by mortgages, pledge 

of jewels, deposits, life policies and possi¬ 
bly other forms of security, while loans se¬ 
cured only by pro-notes went into the other 
class: and the complainant himself admits 
as Prosecution Witness No. 1 that he under¬ 
stood that moneys advanced on jewels and 
deposits a.s well as on mortgages went into the 
first class. As regards loans on life policies he 
saysnothing: and the question, whether such 
loans slioiild be regarded as secured, is not one 
to be decided o£F-liand and without reference 
to the circumstances of each case. T need say 
no more on this point because the gravamen 
of the charge in this connection is tliat debts 
to the extent of Rs. 65,737, based on no¬ 
thing hut pro-notes, were included a.s “mort¬ 
gage loans both in the ledger and in tlie 
balance-sheet.. A list of such Ioan.s is given 
in hxhibit Xr prepared by Lewis. Un- 
fortunately for the prosecution, Lewis’ cross- 
examination absolutely slmtters bis credit 
on this point. Apart from all questions r,f 
he extent to which he was in the hands of 
h.s assistant Dias, who has not been eited 
ap witness, ho admits that in 50 per cent, 
ot the eases he was guided simply by the 

personal knowledge of one of the society’s 
clerss, Aiulananda, Prosecution Wirn^s 


No. 5. Arulananda distinctly says that whafc 
Lewis classed as personal loans were not per¬ 
sonal loans at all; and says he (Arulananda) 
told him so. As far as one can see, Lewis 
fell into the error of classifying every 
loan for which there was a pro-note as an 
unsecured loan irrespective of whetlier there 
was other security in the shape of a deposit 
or not. This appears from his own deposi¬ 
tion. I have carefully considered his evidence 
and have come to the conclusion that al¬ 
though it is possible that some individual loans 
not properly secured may have been wrongly 
entered in the ‘ mortgage” or secured register, 
there is no trustworthy evidence that this 
was done on any scale calculated to attract 
attention or to suggest delibei’ate deceit: 
and tliat Lewis’ lists and his evidence re¬ 
garding them cannot be trusted for a moment. 

I now pass to B.—the failure to show bad 
debts. The form appended to the Companies 
Act requires all “debts considei ed doubtful 
or bad” to be separately shown: and this 
is re-pi’odnced in the society’s rules. In the 
balance-sheet, tliere is no sucli entry: but a 
sum of Rs. 818 is .shown as “written off for 
bad debts”. Here also the variation in the 
form is not new: but tliere is nothing to show 
wlien or by whom it was first introduced. 

As already indicated there is no doubt that 
we have here a misstatement (liy omission) 
wliich rendered the balance-sheet a very mis¬ 
leading guide to the state of the society’s 
finances. A rigid scrutiny of the securities, 
records and accounts at tlie end of 1905 
would, in all pi'obability, liave sliown tliat 
many of the loans were not fully secured and 
w’ore of doubtful recn-ery. But serious as 
tliis omi.ssion is, it is one whicli must not be 
tooliardly pressed against the present accused. 
The classification of a debt as “doubtful or 
bad” is a matter in whicli experts might 
differ. 1 do not find anything to waiTant 
me in holding tlmt the attention of tlie Di- 
I’octors was drawn to the point; and I may 
as well state here thnt the general defence 
set up by tlie accused that they left matters 
to their secretai-y in whom they had implicit 
confi-lence finds support even in tlie prosecu¬ 
tion eviilenco. Tiiis secretary, Gardiner, who 
was rllsinissed in Marcli 1906, and died six 
months later, eci tainly appears to have been 
tlie moving spirit of the society; in fact, 
even potitioner’s coiin.sel practically confines 
himself to arguing that certain of the ac- 
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rased musi hare been "in tlie swim” with 
him. D Sena liimself says that Gardiner wms 
the dii’eetor of the directors ami tlie society 
itself." He adds tliat the societj’ was well- 
known in Madras as the "oTie man" fund. 
I may add that, with one unimportant 
exception, the accused are all elderly men, 
six of them heiii" Government Pensioners and 
two others retired employees of the ^fadias 
Municipality and Railway' Company, so that 
such reliance is not so unnatural as it would 
he in the cise of men of a diiferent class. 
On the wlmle while reco^nizinfj the gravity 
of the omission to properly record all had and 
doubtful debts, 1 do not feel prepared to 
hold that this omission was necessarily con¬ 
nived at by the Directors. 

O. is another case of misrepresentation by 
omission. Of course, such mi-jrepi'esentations 
may he just as serious and just as dishone.st 
as if olTected by insertioi! of a false statement 
but it is more dillicult to say that those who 
passed the balance .sheet must have been 
awai’e of them. It is saidfli.it tlie accused 
in this case deliberately omitted to.sliow sepa¬ 
rately ilelifs due by the directors as they 
ere legally bmiul to flo. .Accjnling to the 
1)1 o^eoutioii. iliese do'ot.s riviched die amazing 
total of Us, l.s.>. too. as spoken to Ity D'.Ssna. 
Tlii.s figure appears to lie another mistake, (he 
real tignre being Us. 1.00,S5 t. which includes 
Rs. ().1.7l due liy Gardiner and nearly 
Rs. d0,0u0 due liy tlie 1st accused Loane, 
regai-ding which there is a .sei-ious dispute. 
Such a large liability |,y Directors is a serious 
matter, even taking the smallest figure; but 
the question is whether the accused can be 
presumed to have known lliat it ought to he 
shown ill the h ilance-sheet. reference 
to the coi-rect form appended to (lie Com¬ 
panies Act leaves it far fioiii clear wliether 
it is intendedi that all debts by director.s 
slioulcl he sepai-afely entercMh or only wliore 
they are (tonsidered doubtful or had. Fro- 
hahly the former was tlie intention, hut 
is cerlainiy not free from doubt. In tlie forr 
jiiiiited ill the Society’.s memo, previoiisl 
referred to, by the insertion of a colon, an 
the substitution of a small foi* .a capiti 
letter, it is made to appear clearly tliat tlii 
proviso for separate entry of Ditectoi's debt 
is only intondeil to apply to had or douhtfi 
debts. It is to this memo, of rules ^Kxhihi 
A) tliat any director would turn for referenc 
in Ciise of doubt. The present copy wa 


printed in 1901, and even if it be assumed 
that the slight alteration was designedly 
effected, it is impossible to bold that it was 
done w’ith the connivance or cognizance of 
even such of the accused as were then on the 
Hoard of Directors. As a matter of practice, 
it is admitted that Directors’ debts have not 
been separately entered since 1892, when a 
petty sum of Rs. 95 was so shown. Subse¬ 
quently there has never been even a nil 
entry in any of the balance-sheets to draw 
attention to the point. I consider it very 
unlikely that the necessity of showing direc¬ 
tor’s loans separately was present to the 
minds of the Directors when pas.sing the 
balance sheet; and almost certain that even 
if attention had been drawn to it a reference 
to Exhibit A would have left them under the 
impression that such debts need only be 
shown when “ bad or doubtful." If so the 
quo.stion would arise whether any of the 
debts were doubtful. It may be suggested 
tliat two of them, Loane and F. Rodgers, 
should have known that their own debts were 
doubtful and should bo separately shown, 
llodgcr.s compounded witli the liquidations, 
two years later paying 10 annas in the rupee. 
Lnane lias only paid up Rs. 10,000, hut it is 
not certain that his failure to pay the balance 
is due to insolvency. I should certainly hesi¬ 
tate to hold tliat either of those men knew, in 
.Tanuary 190G, that the debts due from them 
to (he society were irrecoverable; still less 
tliat the other Directors were so aware. 
Practically nil the debts by the other accus¬ 
ed have been lealiscd. 

The next point (D) ia practically abandon¬ 
ed. It arises out of another mistake by 
D'Sena. He took the entry or Rs. 1,779-3-9, 
entered to "interest account" on the debitside 
of the balance-sheet to represent interest due 
to depositors imt unpaid. He subsequently 
admilted in cross-examination that it was a 
dilTeieiit matter altogether and that the en¬ 
tries in the bal.ance-sheet regarding interest 
on deposits were quite correct. The point is 
only of importance as illustrating the value 
of his evidence. 

Tlie last point (E) relates to the entry of 
interest received on loans. It is admitted by 
the defence that the entry of Rs. 35,9.39 
under this head includes Rs. 22,Si-‘l< wliich 
bad not been actually realised during the 
half-year, but was deemed ab.solutely safe. 
It appears to Imi'c been Gardiner’s habit to 
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prepare at the end of every half year in a 
special book a list of such sums: and to include 
them in the balance-sheet as if actually re¬ 
ceived. In the next half year so much of 
such suras as were collected, would be de¬ 
ducted from actual collections, and only the 
difference a fresh addition arrived at in 
the same way entered in the balance-sheet. 
Such a system certainly seems very bad book¬ 
keeping' and likely to end badly sooner or 
later: but it had been carried on for many 
years without being exposed by the society’s 
auditors, of whom one was an Accountant in 
the Biink of ^fadras, and another an oflicial 
of the Government Accounts Department. It 
is difficult to say tliat men of the class of the 
present accused must have detected and rea¬ 
lised its impropriety. 

I liave now considered in detail each of 
the misstatements said to be contained in 
the balance .sheet: it is only as regard.s B and 
C that the balance sheet can be regarded as 
matfrially defective or misleading. 1 have 
referred to (be doubt regarding the liability 
to disclose Directors' loans (C) and tliere 
remains only the failure to classify and sche¬ 
dule bad and doubtful debts wbicb was tlie 
real cause of the society’s downfall but for 
which it is difficult to bold tlie Directors 
criminally liable. I do not find any of tliem 
to be of such nature as to necessarily imply 
bad faith or dishonesly on the part of tlie 
directors who passed it. In fact in the case 
of two of tlu; accused. Bond and Wilox. their 
position with referenco to the society is tlie 
strongest evidence of their gooil faith. 
Bond appears to liave had Us. IS.000 
on fixed deposit and AVilcox Us. 10.000 whicdi 
hei’onewed in January 1900, the very month 
when the balance-slieet was passed. Against 
this, Bond had drawn only a small loan since 
discharged, and Wilcox nothing at all. In 
justice to these accused, I place these facts on 
record. Against them and also against the 
3id accused Bower, and the 9;h accused 

Bullmore, it is now stated that the case is not 
pressed. 


As regards the remaining accused, the pet 
tiOTiers counsel emplinsizes flie fact th: 
Loane, V. Rodgers, Ounliill and Rodgei 
ere large horrowers from the society, whil 
boane was President. Dunhill, Viee-lh esidei 
and J. Rodgers, Auditor, for tlie half yea 
Ihe mere existence of loans in tlie case i 

individual accused really adds nothing to tl 


case against them unless it can be shown 
that they knew themselves unable to pay 
at the time of the balance-sheet: and there is 
no evidence of this even in the case of Loane 
and P. Rodgers. Theotlier.s paid up all or 
practically all tliey owed. The composition, 
effected by F. Rodgers two years later included 
payment of the whole of the principal and 
Rs. 6,119 on account of interest. Loane’s 
case is peculiar as there seems reason to 
suppose there is a bona Juh dispute as to the 
amount due by him. His counsel points to un¬ 
explained entries of Rs. 10,000, Exhibit XIV 
(/>), extract of lii.s account. I should certain¬ 
ly not be prepared to .say that either man 
knew his debts to be bad or doubtful in Janu¬ 
ary 1906. Xordo I tliink the office of Pre.si- 
dent or Vice-President is a matter of parti¬ 
cular moment. The only man, whose case 
stands on a special footing and presents real 
difficulty, i.s tlie 11th accused James Rodgers, 
who audited the accounts before (lie balance- 
.sbeet and signed the following certi6cate at 
the foot of the latter; 

"I have examined and checked the books 
and vouchers from whicli tlie above accounts 
are compiled, and I liave also satisfied myself 
as to the e,ri$tencc of tlie .securities for loans 
to the amount stated, and hereby certify 
that this balance-sheet is correct and accord¬ 
ing fohnc'. Tlie lull accused in the dis¬ 
charge of his dutiesof auditor must be pre¬ 
sumed to have acqiureil a mucli more intimate 
knowledge of the society's neemnts and 
busiiie.ss than would be posses.sed by an 
oidinary director. The rme.sfcioii i.s whether 
hi.s .special knowledge was of such a nature 
that he must have been aware that the balance-' 
sheet wa.s calculated to deceive the outside 
public as to the .society’s financial position. 
Xo Indian case liearitig even remotely on the 
point has been quoted by either side; and the 
Engli-^h case referred to, Tn rc London and 
a^^neral Hank (2), though laying down the 
general duties of auditors, is of littleassistance 
inasmiicli as it only deals with the civil 
liability of an auditor for any fcdlure to bring 
the (me financial position of a company to 
tile knowledge of t he share-holder.s. In the 
present case dealing with the much more 
serious que.stion of criminal liability, I do not 
think it sate to travel beyoinl the terms of the 
audiroi's certilicite above set out ami rule 

68 of the Articles of As.sociatiou wliich deals 
(2) (18U.^) 2 Oil. App. 073; (U L. J. Ch. SGO, 
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wikh the auditor’s position. It must also be 
borne in mind that the accused, James 
Rodpers, was not a trained Accountant, but 
only a retired Government clerk, with 
apparently no special qualification for the 
post: this point is of fjrrat imporlance in 
fraugfin^ his criminal liability as bearincr on 
the amount of knowledge he would be bkely 
to have acquired. 

In the present case the balance-sheet 

admittedly was in exact accordance with the 

books, which were themselves in perfect con¬ 
sistency of the five points dealt with above. 
OnlyH, G and I'j. call for consideration. The 
inclusion of uncollected infere.st is certainly 
a defect which one would expect an auditor 
to detect: but as it Iiail escaped exposure at- 
the bauds of two previous and bettor qualified 
auditors, a similar failure on the part of the 
accused must not be pressed too hardly again.st 
bina. Ilis liability for points H and C depends 
entirely on whetber he should he presumed to 
be aware of the fact tliat manyof the debts due 
to the society were doubtful and Imdonneeonnt 
of defective and insutlieient security. The 
same remark applies to C, for it would be too 
much to expect this man to refer to the Com¬ 
panies Act itself to see if the form printed in 
Kxbibit A was cmrcct. The extent, to wliieb 
it is an anditoi'.s duty to examine tbeadtqnaey 
of .security for debts, doe.s not appear to 
be free from doubt: and in this, as in other 

respects, some latitude must be allowed As 

remarked by Lindley. b..T. i„ the ea.«e above 
iiuoted: Where there is nnlhing to excite 
suspicion, very little enquiry will be reasonably 
.sntlicient and in i>ractieel believe business 
men select a few cases at liaphazard. .see that 
they are rigid, and assume tliat others like 
them are coriert also. Where .suspicion is 
arou.sed more care is obviously neees.sary. but 
still an auditor is not bound to exercise more 
than rea.sonaMe care even in a ease of 
suspicion.” 

These remarks aie made with reference to 
the Ci\il liability of a tiaiiied Aecountant 

1 tliink any ('ourt wciuld hesitate to pio- 
tiounee that J. Rodgers tiiiist have breoim* 
awareofthe inadequacy of tlie security in 
any individual ease: hi.s eertifieato merely 
says that he satisfied himself as to the 

existence of I lie securities: and r do not find 

any ground for holding (hat this was untrue. 
Nor on the w liole, do J feel .justified in pie- 
suTning tiat Janus Rodgers' woik as an 


auditor placed him in such a special position 
as to justify his being held criminally liable 
for such mi.srepresentation as the balance- 
sheet contained. 

I do not consider that tiprima jacie ca.se of 
cheating is made out against any of the 
accused in respect of the balance-sheet in 
question: nor does tlie evidence disclose such 
a knowledge of the society’s financial posi- 
tion on the part of the accused as would be 
required to uphold a charge under section 
409. 

Tliere i,s no reason to order further enquiry. 
The petition is di.':mis.sed. 

Petition (lismisKed, 
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Appellants 

versus 

Pain JAGAVEERA RAMA VBNKATES- 
WARA ETTAPRA ISr.AHARAJA AlYAR 
AVERG.AL— Respondent. 

l.fi)itU(ird au<} tenant — Ti'iiouf rtiising gnrdt'n crop on 
•Inj hnnts Inj niraiis of tccJl sitnl- hi/ him — I'nhancement 
•>j rt'itl — Cnstoni ~~ tnipticit contract — Conniderntion, 

Iti ol ncrov'nj drf (I7/f of 18C5;, 

11 (3)—-/liVOwV/ i<ta(cincuts itiy cviilentinry 

ratin' of. 

\ laiuliord i.s not ontitlod to impose enhanced rent 
on his tmuint for the latter'.s cnitivating lands, 
•u'igliially dry, wiHi g.'irden crops hy means of well.s 
Slink it the tenam’s<«xpeiisp, h.v virtue of a siib.sistiug 
custoni. as such :i iMistom, even if ('stablished, would 

In* uiieutorcoahle as eonllictin!? with Madras Act VI11 
oflHtJo. 




.irmiifinni (../o-ffy v. Jlnja Jaqa I CCrO Uauxn 

>^naro KttappUy'ZH M. HI. lo M. 1.. J. 292. Pam. 
mu^au unj Ii,cn.jar v. Pu.<rila Tcran, 20 }il. L. J. 112; 
8 M. L. T. lir>; Ind, Cas. Oil and F^etters Patent 
.Xppeals X<is. R."} to fi| of 1005, referred to. 

Sneh an onhaiieoment i.s pormissible, however, by 
virtiu; of .n contract, expro.'ss or implied. If itn|dicd 
eontraet is relied on as the basis for the enhancement, 
eotisider.'ition for the same must be jiroved. Such 
eoiisideratioTi may bo of tlie same implied nature ns 
t ho eovenant to pav. 

Cniiiioiii v. Vi'in'otratna licitdi, 30 M. 511; 
2 M. I,. I. 455; 17 M. F.. .1.518. Supjti PHlaii v. Kaga- 
Ija itini ’ttuimhirhi X„irler, 31 M. 10; 17 M. L. -f. 
.•II; .1 M. I,. T. 10:i, Aniiiignni Chetfi v. Paja Jagn 
]<-c‘ a Uamn Vrncaicnirnra Etta ova, 28 M. -144; 15 
M. F,. .1. 202, referred to. 

i he pai ineut of a uniform rate for dry lands for a 
period, prior to tlic sinking of wells by the tcimnt, is 
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evidence of an implied contract to pay rent at that 
rate, and not that the charge was variable according 
to the crop raised. 

If the landlord had a right, which should be proved, 
to revert to the varam system when the tenant began 
to cnltivato the more valuable crop with the aid of 
W’oU water .sunk by him, the landlord’s abstention 
from exercising that right may bo viewed as con¬ 
sideration for the implied contract to j>ay enhanced 
rent for th^ garden crop. 

Statements in District Manuals as to custom 
prevailing in certain while they may be 

referred to in corroborating or contradicting evidence 
in any particular case, cannot take the i»laco of such 
evidence, or be made tlie solo basis for a finding 
thereon. 

Second appeals against the decrees of the 
District Court of ^ladnra. in Appeal Suit 
No.s. i’.SS, 389, etc. etc. etc. of 1904, re.spec- 

tivelj'. 

Judgment. 

Aiyling, ], —The .solequestion for determina¬ 
tion in these appeals is the light of the 
respondent, the zemindar of (jautamanaick- 
nur, to charge rent at tlie enhanced rate of 
eight faunams a guJi on lands originally dry, 
but cultivated with garden crops hy means 
of wells sunk at the tenant's solo cost. 1'his 
right wa.s originally based (1) on an alleged 
custom and (2) on an implied contract. Willi 
the former we have now nothing to do. As 
pointed out by Suhramania Iyer, .L, in 
his judgment in this case when it first 
came before this Court, Armagnm C/iefH 
V. Raja Jaga Veera Rama Vr.iJiohtmrnra 
Rffappa (1), such a custom even if e.stablished 
would he unenforceable as conflicting with 
section 11 of Mad. Act Vill of 18()5: and 
in Letter.s Patent Appeal Nos. 35 to 61 of 
190;), the judgment, in upholding the order 
of remand,—specifically lays down that the 
question of custom could not be re-opened. 
[.Vide also Parnmnaaini Igcugar v. Fn.'f'ihi 
Trtan (2).] It has, therefore, only to he 
considered whether there is a valid and 
enforceable contract for the payment 
of enhanced rate. The learned District 
Judge, reversing the decision of the Sub- 
Collector, has found that there vuis an im¬ 
plied contract (agreement) in every case, ami 

that it is not void for want of onsidera- 
tion. 


^ I be exis'ence of an iinpliel agreement 
IS I educed mainly from the payment of the 

enhanced rate by the litigating tenants 
UppellantsJ for a number of years varying 

\ ) 20 M. L. J. M2; 8 M. L. T. ll.'n 5 Iml. ('as. Oil. 



from 2 to 40. The corroborative evi¬ 
dence is meagre; but I am not prepared in 
second appeal to set aside the District Judge's 
finding in thi^respcct. 

The second point stands on a different 
footing. The necessity for consideration of 
some .sort for an implied contract to pay 
enhanced rent, has been pointed out by 
Subramania Ij'cr, J., in the clearest manner 
in his judgment above referred to, and I do 
not understand it to be seriously disputed 
by the learned Advocate-General. Nothing 
to the contrary is contained in either of the 
judgment.s referred to hy the District Judge 
iVe/e.ifa Gramaui v. Venkatarama Reddi('i]) and 
Siippa Pilhn v. Kagniiaftnmi Thnmlnchi 
Naicker (4). The siiggo.stion that the word 
contract in the section is loosely used in 
the sense of ‘’agreement” cannot po.ssibly be 
accepted. Of emrse, the consideration may 
be of the same implied nature as the covenant 
to pay. but consideration of some kind, there 
must be, if the latter is to be treated as an 


enforceable contract. 

Now what i.s the consideration in the 
present case? The learned District Judge 
says that there wis “ample consideration”, 
but it is very difficult to see, from a perusal 
of bis judgment, what form lie considers it 
to have taken, lie agrees with the Sub- 
Ck)llector that the landloi’d's permission 
was not necessary for the tenant to sink a 
well: so tliat such onsent w'as not the con- 
.‘‘ideral ion. The ordy ciuisideration, which T 
can find indicated in paragraphs 14--16 of his 
judgment, i.-i in tiie shape of abstention on the 
part of tlie landlord from exercising his right 
to revolt to the vamm system v/lien thetenant 
began to culli vate (he more valuable crop with 
the aid of the well water. Of course, if the 
landlord really hail such right, hi.s abstention 
from resorting to it might be viewed as 
consideration. Dnt the District Judge 
appears to me to have assumed the existence 
of such a right without any evidence what- 


evri'. 


The liglit in iinestion is conferred by 
clause :> of section 11 of the Kent Hecovery 
Act and applies only to cases where there 
is no contract, expres.s or implied, regulating 
the rate of rent. In (lie present suits, it is 
admitted thatpiior to tlio construction of (be 
w'ells. tlie tenants had always been paying 

so M. .'ll I; 2 M. L. T. 1.V): 17 iM. L. .T. .'Sis 
(I) ;a M. 10:17 M. b. J. Ml., a m. l. t. loa ‘ 
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at the uniform pnnja rate of four annas a 
giWi for the suit lands: a circumstance which 
justifies the inference of an implied con¬ 
tract to continue to pay at y^at rate [ivV/c 
Venknfappa v. T^ejtgoppa (5)1. 

The learned Advocate-Genera!, liowever, 
seeks to meet this <»hjection by arguing: that, 
in these cases, the money rents were fixed 
with reference to tlie particular crop raised, 
and not on i\\Q holding itself, that the 
paj’ment of four annas a gnli was only for 
80 long as a dry crop was raised, that on 
the tenant raising a garden crop, the implied 
contract ceased to apply, that a new rate had 
then to be determined, and that, in the 
absence of a contract regulating if, clause 3 
became applicable and tlie landlord was 
entitled to claim niram and that his 
abstention from so doing forms tbe real 
consideration for the tenant’s agreement to 
pay the higher rent. 

This is precisely the kind of case referred 
to as conceivable by Hutchins, J. in ] enkafa- 
girl V. Pifrhnun (G) and if the existence 

of such a system were established, the argu¬ 
ment would he perfectly sound Ilut it is 
certainly not establishe<l here, any more 
than it was in the case last quoted. In Siippn 
PilUii V. Nngtttiasdini 'I liduibirin Knirlcrr (-i), 
there was a distinct finding in support of it 
and the case of Xatf.<n (Irauu.iii v. IVn/m/u- 
ramaun uvihli (d) simply lays dowji that 
such a system is not illegal ar.d remands 
the ease for evidetice as to its existence. 

In the present case, the I’tistrict Judge 


has ccrtaiidy not found in favour of such a 
system. All he says istliis: ’’ruder clause 3, 
the Uccil usage would liave to he ascertained, 
and it might very well prove tlmt the local 
usage was. as appidlants originally alleged, 
to pay dilTerent rates acciU-ding to tlie crops 
rai.sed, and not according to tlic clas.silication 
of the land.” 

Ami indeed, there is ah.soluleiy m> evidence 
ill the case to support the existence of sucli a 
system. ! have already leferred to the fact 
tliat the tenants wore admittedly, prior to 
the sinking t)f tlie wells, paying at a unifoim 
dry late as far hack as can he liaecd. 'riiere 

is r.otliing to indicate tliat this eha*ge was 
variable accoidlng to th<‘ crops ialse«l. and the 
evidence of the respondent’s own manager 
(defendants’ 7ih witness) is ineompat ii)le 
with such a suggestion. He .says not a woid 




{{■,) U .M. 1^7. 
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of any variable charge according to the 
nature of the crop, but speaks of the dry 
lands being assessed at a uniform rate of 
four annas a gnli. In fact, the learned 
Advocate-General has to rely solely on 
passages quoted from the Madura District 
^lanual tending to show that a system of the 
kind he alleges formerly prevailed in the 
Dindigul TnJitq. Ibis impossible to accept it 
as established by such means. The passage.s 
quoted are of a general nature without 
reference to thi.s particular village or 
zcniindari and while remarks in a District 
^lannal may legitimately he referred to and 
are of great service in corroborating or 
contradicting evidence recorded in any 
individual case, tliey cannot take the place 
of such evidence, or be made the sole basis 
for a finding on a point of this nature. 

I am, therefore, constrained to hold that 
tlie finding of the learned District Judge 
tliat tlie agreements to pay the enhanced 
rent were supported by consideration is 
unsupported by any evidence, and cannot be 
upheld. 

Tliere is no reason for remanding the suits 
for a fresh finding aftei' taking further 
evidence. The que.stion of consideration was 
most prominently put forward when the 
suits were last remanded and if the respond¬ 
ent has not adduced proper evidence, he has 
only himself to thank. 

d'he decrees of the District Judge must, 
therefore, he set asiile and tho.se of tlio 
J^uh.Collector restored. The re.spondent will 
he liable for tlie appellant's co.sts throughout. 

Abdtir Rahim, J.—T agree. 

Appeal allowed 


M.VDRAS HIGH COURT. 

Fni.sr Civil .Vrrr.vi- No. 4S OF 1907. 
September 13, lylO. 

Fresenf: —Mr. .luslica Miller and Mr. Juslico 

Sankaran Nair. 

MUTHUS.WVMY^ NAICK— Apfelbant 


versus 

I!ANG.\U.\M.MATj and others— 

Re.spovdests. 

JliniJii f.iir — I III (VI rl Hih' Xonilixlui'l — Will — P/.s- 

4if itiipfivlihlf Xoininiluri - Vulidihj. 

Am iiupartihli' Xaminfl n'i iiinv ho of by tliO 

Will Mt’ tlio Xnmiuilory wlu'tlu'r Hu* lifir*Mt-lau" is hi3 
^oM or bis brotliur. 

Sipa y, M* 2Sfj 

rrtVrrc*rl to. 

Appeal sigain.st thedecree. datedthe 20th day 
cf October 190G, of tlie Suboi’dirate Judge’s 
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Court of Madura (^Vest), in Original Suit 
No. 42 of 1904. 

F^CtS of the case are sufliciently clear 
from the following extracts from the judgment 
of the lower Court 

This is a suit to recover possession of the 
zemindan Thevaram with all its appur¬ 
tenances together with Rs. 15,000 being the 
net me.^ne profits of FasU 1818, and future 
mesne profits and costs. 

2. The plaint, which was presented on the 
20th September 1904, sets forth that the 
zemindari of Thevaram is an ancient impar¬ 
tible estate, the succession to which is regu¬ 
lated by the law and custom of primogeni¬ 
ture and is subject to the custom of inalien¬ 
ability obtaining in this and other similar 
Kambala zcmuidaris, that the late Konda 
Romma Naib, who was the zeniniditr of the 
estate till 28rd October 187G, left two legiti¬ 
mate sons, (1) Shanmuga Valla Konda 
Romma Naik wlio succeeded to tlie r.cmindari 
on his fatliei's deatli and died on the 21st 
January 1901 having an only daughter Mte 
1st defendant herein, (2) Kandasanii Xaik 
who pre-deceased his elder hrotlier in IS’cl 
without any issue, and (8) an illegitimate son, 
tlie present plvuntiif, that tliey belong to tlie 
(Sudra) Kambala caste governed by the 
2lifaksh<irii Raw, that althougli the plaintilf 
herein sued in Original Suit No. 25 of I'^OS 
on the tile of his Court, tlie aforesaid Shan¬ 
muga Valla Konda Romma Xaik, while he 
was zciniudiir and his brotlier’s widow Thang- 
ammal for his sliare of the partihl? pro¬ 
perties of the zemindari and got a decree for 
his one-tiftii aliare which was confirmed by 
the High Court on 20th November 1900 in 
Appeal Suit No. 220 of 1^99, wherein tlie 
plaintiff’s status as the lialf-brotlier of the 
afore.said Shaumuga Valla Konda Romma 
Aaik lias been established, yet both of them 
constituted aiul continued as undivided co¬ 
parceners wiili reference to the impartible 
estate of Thevaram. that the plaintiff is, by 
the law of survivorsiiip, entitled to succeed to 
the zt’iiinulan witli all its appurtenances 
after the deatli of his said half brother Shan- 
muga Valla Konda Romma Naik on 2lst 
January 1901, that the zemmd'iri in cpiestiou 
IS inalienable according to the lawniid custom 
prevailing in this and otlier similar Kambala 
zemindaris, that the 1st defendant is in 
wrongful possession of the zemindari claiming- 
under a Will, dated 9lU Hcceniber 1900, 


alleged to have been executed in her favour 
by her father, the undivided co-parcener of 
the plaintiff, that the said Will is not genuine 
and is void and inoperative and could .not 
conf*^!’ any rigiit on the 1st defendant as 
against the plaintiff, that it is also opposed to 
the ordinary Hindu liaw, and to the special 
custom of inalienability, that independently 
of the inalienability, according to law and 
custom of the zemindari of Thevaram, the 
plaintiff is entitled to the zemindari as the 
surviving co-parcener of the deceased Shan¬ 
muga V^alla Konda IBomma Naik, that the 
defendants Nos. 2 and 8 hold a lease of the 
zemindari under a deed alleged to have been 
executed by tlie 1st defendant in 1904 and 
that the slid lease i.s illegal, invalid and not 
binding on this plaintiff, tliat the defendants 
Nos. 4 to G claim to have .some cliarge on the 
zernindari in respect of debts contracted by 
the deceased Sliaiimuga Valla Konda Romma 
Naik, that there was no legal necessity for 
CJiitraclinj the debt.s, and that tlie debts are 
not binding either on the estate in question 
or on tlie plaintiff inasmucli as the deceased 
Shanmuga Valla Komhi Romma Naik suc¬ 
ceeded to the estate witli about Rs. 3G,000 in 
casli anil Rs. 50,000 worth of other properties 
in addition to a large annual income of about 
Rs. 20,000 from tlie impartible e.state. 

8. The 1st defendant admits that the 
plaint mentioned zemindari of Thevaram is 
an impartible e.state and also that tlie allega¬ 
tions contained in paras. 8 (a), 8 (5) and 
8 (e) of tlie plaint are correct but denies that 
the succession to the zemindari is regulated 
by the law and custom of primogenitui’e in 
tlie male line only or tliat it is subject to any 
custom of inalienabilify as alleged in para¬ 
graph 8 of the plaint. She states, further, 
that the plaintiff and the late zemindar wqyqv 
constituteil anti contiriuud as members of an 
undivided Hindu family as regards the im¬ 
parl ible estate of Thevaram, that plaintiff 
could not ill law claim to he a co-parcener of 
the late zpminlar and tliat he could nut 
claim tlie benefit of the law of survivorsiiip on 

the ileatli of the late ccmRc/u/’on 2lst Janu¬ 
ary 1901, that tlie custom of inalienability 
set up by the plaintiff is not a valid one, but 
is vague and indefinite, and is opposed to the 
fundameiit il principles of tfie law of property, 
that she is not in wrongful po.ssession of tfie 
zemindtri as alleged in paragraph 8 (;/) of 
the plaint but lia.j been placed in rightful 
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possession of tlie same after full enquiry by 
the Revenue authorities, that the late re»i(H- 
dnr bequeathed all his properties^ to this 
defendant under a duly registered Will, dated 
9th December 1900, that the said Will has 
been acknowledged and acted upon by tlie 
plaintiff, soon after tlie death of the zcmimhir 
in January 1901 with full knowledge of its 
contents and legal effect in various Court 

proceedings, that the plaintiff has also dealt 

with this 1st dtfendant to her prejudice ami 
to the prejudice of third parties on the basis 
of the genuinene.ss. validity and binding 
character of the said \\ ill. that the \\ ill is not 
opposed either to the ordinary Hbnln baw 
or to any custom actually obtaining in the 
zcnitudori in cpiestion. that the j>hiintiff is 
estopped and precluded, by his conduct from 
the date of the death ofthehitecembnZur 

until the institutii'ii of Original Suit No. 32 
of 1903 on the tile of this (’ourt, from con¬ 
testing the genuineness or validity of the said 
WiU.tliat even upail from llie Will itself, the 
plaintiff wimld not be prefeiential heir to 
succeed to tlie suit zemiudari tither by sur- 
vivorsl.ip or by inheiitaiice. that the defen¬ 
dants Nos. 2 and 3 aie now in possession of 
the zcmindayi as lessees of tliis defendant 
under a refiistered deed, that the said lease 
was given by her* so as to enable her the more 
successfully to discharge certain debts con- 
tiacted by the late :ruiiud>ir ami thus to 
protect the estate, that the lease is. therefore, 
legal, valid and nut liable to he (luestioned l»y 
the plaintiff tliat tliis d( fer.dant kmtws no¬ 
thing personally about the allegal ions in paia- 
graphs 5 and ti of the plaint altliough 
they formed a sulistantial poitiun of the 
defence of this plaintiff as IClh defendant 

jjj (_)i-ijTiiiiil Suit No. .12 of 1903 of till.' C ourt, 
■who aiso set up therein tlie cus‘om of in¬ 
alienability of tlie ztnnindari \u tpieslion, that 
the plaintiff failed to substantiate his grounds 
of defence in the said .^uit Original Suit No. 32 

of 1903 and that the matt* r of this suit is 
wholly ICS jud'caln. that t lie plaintiff is nut 
entitled to claim any nusne piofits a.s the 
same have been actually paid through Court 
towards the claim of the creditors in Original 
Suit No 32 of 1903 to which tliis plaintiff 
,v»s also a parly, tl.at Uu' plaiatilT's .M.it. to 
avoiil tl.e AViU an.l Kit pos.sessioi. of llie 
'-emimUri is baiTfil by liiailatioi., lliat tl.e 
haintilt is not enliHea to olaim possession o 
be palace at Tbevara.n ivbieb is werlb about 


rupaes forty thousand without paying propar 
Court-fees on its value, that the plaintiff is 
not in any eveut entitled to claim possession 
and management of the chatram at Theni 
and of the properties attached thereto, tliab 
the said chafram and properties are worth 
more than Rs. 80,000 and Court-fee.s should 
have been paid therefor also, and that the 
plaintiff has instirnted this suit speculatively, 
4. The defendants Nos. 2 and 3 deny the 
plaint allegations about the succession to the 
zcmindari of Thevaram and the alleged 
custom of inalienability .set up, and state 
that the said zemindnri is alienable both 
under law and in fact, that the plaintiff and 
1st defendant’.s late father never constituted 
or were members (f an undivided Hindu 
family as regards the said zcmindari, that, 
under the Hindu law applicable to illegiti¬ 
mate ciTspring, the plaintiff cannot claim the 
estate of the 1st defendant's father either 
hy^ right of survivor.ship or of collateral 
siicce.ssion, that the plaint allegation? about 
the Will referred to in para. 3 (f/) of the 
plaint are totally false, that the said Will i.s 
a genuine document duly e.xecuted by the 
te.stator and legally binding on the plaintiff, 
that the plaintiff has in several proceedings 
and other documents accepted its genuinene.ss 
and binding character as against him, and 
the validity of tlie dispositions under it in 
1st ilefendant’s favour, that the defendants 
No.s. 4 and o heiein had sued the 1st de¬ 
fendant and others in 0. S. No. 32 of 1903 
on the lile of this Court and liad applied 
for I lie appointment of a Receiver pending 
its disposal, and the 1st defendant had 
undertaken to pay Rs. 15,000 towards that 
claim, tliat the 1st defendant being unable 
to raise that sum, negotiated in December 
1903 with these defendants for the said .sum 
agreeing to grant a lease of the said ae/nOt- 
iliii with all its appurtenances including 
P'luwii lands, etc., tliat these defendants 
r.ceepting tiic proposal e.xamincd tlie title 
*»f the l.st defendant to tlie zrmiudarl and 
satisfied themselves that tlie zcmiitdari had 
been bequeatlied in 1st defendant’s favour 
by a registered Will, and that she had been 
put in possession of the same by the Revenue 
uuthoiities, that acting upon plaintiff’s act.s 
and declarations tending to show that the 
1st defendant got the zentiudaii under the 
Will, these defendant.s got a lease from the 
1st defendant ou 10th March 1904 for a 
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period of 9 years, that they (defendants 
Nos. 2 and 3) are accordingly in pos.session 
of the zemind'ir(\ that they have been 
making payments of money and, otherwise, 
acting up to the terms of the bond, that 
these defendants liave spent about Rs. 3,000 
oil the repairs and improvements of the said 
property under the provisions of the lease 
deed, that the plaintiff should not now be 
permitted to deny the 1st defendant’s right 
to grant the said lease or its legality or 
validity, he having by his aforesaid acts 
and declarations intentionally caused these 
defendants to believe that the 1st defendant 
•was the owner of ihs zemindarl under the Will 
and had povver of alienation thereof, that 
the plaintitf is not entitled to any mesne 
protits and tliat tlie amount claimed is 
excessive, and that even if it he found that 
the plaintiff is entitled to a decree for pos¬ 
session, he must be made liable to p:iy the 
amount which these defendants have ud- 
■\’’anced under the lease deed. 

5. The defendants Kos. 4 and o state that 
they are unnecessarily impleaded in the suit 
as the plaintiff has not asked for any relief 
in the plaint as against them, that they 
instituted 0. S. No. 32 of 1903 on tlie Hie of 
this Court against the plaintiff wlio was 10th 
defendant, the 1st defendant herein and .some 
others, for the recovery of piincipal and 
interest due under three deeds of simple 
mortgage executed by Shunnuiga Valla 
Konda llomma Naiker, the late Zt'iainthtr 
mentioned in paras. 3 (a) and 3 {b) of tlie 
plaint, for sum.s properly borrowed by Iiini 
on 4th May 1896, 16th April 1898, and 27(h 
Februftry 1899 respectively, mortgaging the 
plaint-mentioned ze^nruLin of Thevaram 
and^ all its appurtenances, that the .said 
0. S. No. 32 of 1903 was opposed and contested 

among others, set 
out in paras. Nos. 5 and 6 of the plaint, that 

pliuntilf having failed to substantiate any 

of the grounds relied on by him, a decree 

■was passed in the said .suit ordering the 

present plaintitf and others to pay the.se 

defendants within six months from the date 

ereof, the sums therein mentioned, and 

brjoU l>ypothecated properties 

be sokl thfrf, by reason of the decree in 

est;:;ed f 

bindiog iiaTure'oT^Ife ‘f'" ’validity and 
or from briugiiV tbU T aforesaid 

S g this suit as against these 


defendants, that they (defendants Nos. 4 and 
5) deny that the v>\^\ntzomindari oi Thevaram 
is inalienable by law or custom as falsely 
alleged in the plaint and that tlie plaintiff 
is bound to prove the same, that, a.s tlie 
holder of an impartible poUeni descendible 
to a single heir, the late zemindar was 
perfectly competent to execute tlie mortgages 
aloresaid. in favour of these defendants 
that plaintiff claiming as the .surviving co¬ 
parcener of the late zemindar, luis no right 
to question the validity of the same assum- 
ing that it is open to him to do so in this 
suit, that the only right that plaintiff can 
have, should he be found entitled to succeed 
to the zemindari, is to redeem the said mort 
gages, and that the plaintiff having failed to 

.ue to set aside the aforesaid mortgages or 
the ill mentioned in the plaint within the 
time allowed by law. the suit is barred by 
limitalion. 

6. The 6th defendant is (he divided 
brotherof the 5th defendant and. substaii- 
tmlly, adopts Ins defence claiming an interest 
in the hypothecation bonds referred to bv him 
in Ids written statement. 

7. The 5Ui defendant died subseipient to 
the suit ami l.rs lepl representatiyes the 

defendants Nos. 7 to 11 adopt the st-itp.„», . 
of the defendants i\os. 4 and 5. 

3. The following issues were framed: — 

1. Whether plaintiff was a member of 

dm of li.evaram, and whether he 
could .succeed to the zemindari iu 
. by right of surviyorshipV 

3. IV hether the Will relied on by ist 
defendant is true and valid H 
■5. VV hether plaintiff is estopped from 
contesting the genuinenes a„“ 

validity of the Will relied on by the 

■1st. defendant ? ^ ® 

d. Whether the zemmdan of Thevaram 

b. Whether the debts relied on by 
defendants ^os. 4, 5 and G are true 

“■ ““i™ “f “r “ 

UJ le.mon ot the decision in 
7 IGOGP 

fee i.s pro. 
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8. Whether defendants Xos. 2 and 3 arc 
liable for past me.sne profits ? 

9. AVhether the suit is b.irrad by 

limitation ? 

10. Whether there is any custom in tlie 
zeniiniari by which illegitimate 
issue are shut out from succession 
to it and wliether such custom is 
valid ? 

11. What relief is plaintiff entitled to, 
if any y 

The lower Court found as follows on the 
validity of the Will; — 

'2iid part : —It will now be on- 

venient to deal willi the qnestioji of the legal 
validity or otlierwisc of the testimentary 
disposition made hy the late zemind'ir. l'\)r 
the purposes of dealing witli this que.stion, 1 
shall assume that the pliinrilT was an un¬ 
divided coparcener with the late zemiudir 
in respect of the zenu'iuliin', allhough he was 
only his illegitimate brother. Altlioughthe 
rule continued to be in this Presidency, tliat 
an impartihlo /."iiiiudnri was inalionahle by 
its bolder l>efore the decision in Herr<ft>rd v. 

(1), wliich followed tlie Privy 
Council decision in tlje Stutctj Kniri v. 
Dvuraj Knati ('2), the law, as since laid 
down in the above cases and in the Pltla- 
pur case reported in •J'/a’ /lO.M fi<io 1 cukafa 
Snii/n Mahipati Tianin Krishu'i lino liuhtidnr 

V. Tlir Com t i-f U’lr'/.-i <uid ] totknf i Kitmiiri 

Mohtp'ifi Surtfi Iu(() (d). has clearly estab- 
lishcd the piupositions that the question 
of alienability of an impartible zcnuid’H'i 
must be governed by tiie rules laid down 
ill t\iQ yff(>dislittra unless tho.se I’ules ai'e dis¬ 
placed by custoin, that in an iniparlihle 
estate which lias become so hy custom, there 
being no ioint owiieisliip, the right to in¬ 
terdict alienations which arises from su<*h 
joint ownership is wanting, that a junior 
jneinber of the family to which the 
dar belongs is. therefoic. 7iot entitled to 
question the validity of the alienation made 
by the Zf'nhiddr and that tliis alienation 
may be eitlior by a deed inter vin>s or by 
a testamentary disposition and will be bind¬ 
ing not meiely upon the undivided son but 
upon any tindivided co-parcener of the 
family. 'I'he effect of the decided eases as 
fm mulated above is also stated iu a recent 

(1) M. Itff. 

(2) 10 A. L'7*J; lo i. A. ol. 

(.0; M. 


decision of the iladras High Court report¬ 
ed iu Nachiappa Ohetliar v. Sivasu- 
bramauiapxndia OJnnnasami/ Saicker (4). 
Although iu this last case, an attempt 
was made by the appellant therein to 
push the doctrines laid down by the Privy 
Council to what was contended to be their 
logical development, viz.^ that an impartible 
zcmindari not being the self-acquired pro¬ 
perty of (he previous liolder, which has de¬ 
scended from the last holder to his undivid¬ 
ed brother, must be treated as assets in the 
hands of liis brother sons to be liable for 
even the personal debts of the zemindar and 
aUbough this attempt failed to succeed not¬ 
withstanding that Mr. Justice Sankaran 
Nnir felt the difficulty of their Jjordships 
of the Privy Council not having expbained 
how there cun be any survivorship where 
there is neither co-parcenary nor joint ten¬ 
ancy, the course of decisions, which recogniz¬ 
ed tlie right of the holder of an impartible 
•/.•^mindnri for the time being to alienate it 
inter vivos or by Will, was pointed out again 
and the above point was even as.sumed in 
the course of tlie arguments of the Vakils on 
botli .sides which are reported in e.vtenso in 
the report. It is clear, therefore, on the 
authorities that the Will left by the 
late zrinindar in favour of his daughter the 
1st defendant is valid oven assuming that 
the plaintiff was an uTidivided co-parcener 
of the late zemtitdir. 1 decide, therefore, 
even the latter part of the ^ndissue against 
the plaintiff. 

J udgment,—Three points are argued 
in appeal. 

(1) Wlietliei-thc Will of the lute 

is genuine Y ... 

(2) Whether by custom the zeuundiiri is 

inalienable? 

(•'*) Whether, if genuine, the Will is 
valid Y 

On the first qiiestitm, we have no doubt 
that the Siihordinate Judge's conclusion 
is right. 'Diere is no reason to disbe¬ 
lieve the Sail-Registrar, and his evidence, if 
accepted, malvc.s it clear that the zcmindur 
duly authori.sed and understood the provisions 
of the Will. 

On the second iiuestion also, we agree 
witli the conclusion of the Subordinate 
Judge. The only evidence of custom adduced 
is tlie depositions given by the late Teva- 

CO 10 M. L. J. WJs 1 M. L. T. :i72} 20 M. 153. 
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ram zeminduF and certain, other zemtndars 
in another case in which in regard to an¬ 
other zemindnri a similar question was 
raised. Tn that case these witnesses al¬ 
leged that the zemiJidaH there in qiiesiion 
and other Icamhala Palayams—the Thevaram 
zemindari —now in dispute is one o£ such 
Palayams as are inalienable as against male 
dayadis. We do not know whether that 
evidence was accepted in that case, and wo 
are unable to accept it as sufficient to 
prove the custom alleged. It is almost en¬ 
tirely mere allegation and instances of alie¬ 
nations challenged and set aside are almost 
entirely wanting. 

On the 3rd question, the contention is 
that though an impartible zemindnri may 
be disposed of by the Will of the zemindar 
when the heir-at-law is his son, such dis¬ 
position is invalid when the heir is his 
brother. This contention was raised in the 
Ammayanayakanur case Siva Suhramania 
Naiclter v. Krishnnmmal (5) and rejected by 
both the learned Judges who decided that 
case. There is no authority in i(s favour and 
we are not prepared to accept it. 

We dismiss the appeal with two sets of 
costs. 

-‘1 ppe(d di.cniiased. 

(r>) IS M. 2s:. 


MADRAS HIGH COURT. 

Skcond Civil Appbal No. 148.3 op 1907. 

September 28, 1910. 

Present: —Mi\ Justice Abdur Rahim and 
!Mr. Justice Krishnaswami Aiyar. 
NAGALLA KOTAYYA and another— 

Appellants 

I'ersiis 

NAGALLA !MALLAYYA and another— 

Respondents. 

Ciri7 Proceditrc Code (Jc’I X/P of 1S82), .j-10, 584 

—Suit for partition — Dnrree for plaiutijj—Reduction of 
noiiic defendants’ share in consequence—Appeal htj such 
defendants^ u'hethcr Ues~'Cicil Procedure Code (Act T’ 
of 1908), 0. XLI, R. ?3 - Rejief to party notjiliny appeal 
or cross-ohjections. 

At» appeal lie.s by a party against whom no decree 
has been passed if the effect of the decree is to nmke 
that person aggrieved by it. 

^ Tt. is competent to a Court of a])pcal, under Order 
XLI, Rule 3.3 of the Civil Procedure Code of lOOS, to 
give a relief to the respondent who has not tiled cross- 
objections to that portion of tliO decree of the lower 
Court which is against him. 


• Jjetters Patent Appeal No. 105 of 1908, rclcrrcd to. 

Plaintiff sued for a third share alleging that defen¬ 
dants Nos. 1 and 2 were each entitled to a third share 
and 3rd defendant to no share. The Rlunsif gave 
decree as praved for. On appeal the Sub-Judge 
granted ])laiiitiff a fourth share, holding that the 3rd 
defendant was cntitle<l to a fourth: 

J[cld, on appeal bv 1st and 2nd defendants, that it 
M-as competent to I'st and 2ml defendants to appeal 
as they were ‘aggrieved’ by the decree of the Sub- 


Judge. 

Soiuasundra Mudali v. 
Yusuf Sahih v. J^uryi, 30 
T,. T-408. Jauiua Das w 
ferred to. 


Kuhidairchi Pillai, 28 Rf. 4.5?, 
M. 417; 17 Jl. !i. J. 2(50; 2 M. 
I'dcy Ram. 21 A. 117, re- 


Second appeal again.st the decree of the 
Subordinate Judge’s Court of Kllore, in 
Appeal Suit No. 106 of 1905, presented 
against tlie decree of the Court of the 
District Munsif of EUore, in Original Suit 

No. 158 of 1904. 


Judgment. —A preliminary objection 
is raised that defendants Nos. 1 and 2 are 
not entitled to maintain this second appeal. 
The facts are as follows:—The plaintiff sued 
for a third share of family property alleging 
that the defendants Nos. 1 and 2 were each 
entitled to a third and that tlie third 
defendant, who claimed to he an equal sharer 
with the plaintiff and the otlicr defendants, 
was not entitled to a share in the family 
properly, being only the sister’s husband 
ot the defendants Nos. 1 and 2. 'Ihel^Iunsif 
held the 3rd defendant disentitled to a share 
and gave the plaintiff a decree for a third 
share on a division witli the defendants 
Nos. 1 and 2. The 3rd defendant appealed. 
Tlie Subordinate Judge on appeal was of 
opinion that tlie father of the defendants 
Nos. 1 and 2, who was also the grandfather 
of the plaintiff, liad introduced the 3rd 
defendant into his family by giving him a 
daughter in marriage and promising an equal 
share w'ith his sons in tiie family property. 
He held the 3rd defendant entitled to a share 
and modified the Munsif’s decree by reducing 
the plaintiff’s shai'e to a fourth of the family 
property. The defendants Nos. 1 and 2 have 
preferx'ed this second appeal It is argued 
for the 2nd respondent that the defendants 
Nos. 1 and 2 cannot be nggiieved by the 
Suboidinate Judge's decree wliich merely 
reduced the plaintiff’s share from a third to 
a fourth and said nothing about, the share 
of any of tlie defenilanis. This contention is, 
wo think, unsound. Sections ."340 and 584 of 
the old Code of Civil Procedure say nothing 
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nfi to wlio Tiiny prefer an appeal. All tliat 
these sections lay down is that appeals may 
he preferred from Original and Appellate 
decrees. Of course, there must be sometliing, 
by which a person is aggrieved, to warrant 
an appeal and it lies only against the decree 
and not against a mere finding. But the 
decree in this case that the plaintiff shall 
have a fourth share necessarily involves the 
allotment of a share to the 3rd defendant 
and that allotment has the force of res jitdicafa 
between the 3id defendant and the defendants 
Nos. 1 and 2. The decision of the Full Bench 
in SomasHiidura Mmlali V. Knhuidaivcht TiUai 
(1) does not affect this view. In that case 
it was held that a co-sharer defendant who 
did not appear could not claim the benefit of 
res judicata by reason of the decision between 
the plaintitf’s co-sharers and other defendants, 
in a subsequent suit between himself and the 
otfier defendants. Tliis case has been 
distinguished in Yusuf Sahib v. Dunji (2), 
which, follow iiig Cherii/a Chandu v. 

The Zamon'u of CaUcuf (3), holds that a 
question coufesfed between co-defendants in 
one suit is res judicata between them in a 
subsequent suit. Hut ^Yhether tlie decision 
has the force of res judicata or not, w e think 
there is nothing in the Code to prevent an 
appeal by the defendants Nos. 1 and 2 
against the decree of the Subordinate Court 
which gives the plaintitf a fourth share 
involving an adjudication in favour of tlie 
3rd defendant’s claim. The question is fully 
discussed hy WoodrolTe, J. in Krishna Chandra 
<iohlQT V. Mvhesh Chandra Saha (4) and tlie 
conclusion arrived at hy him is accepted hy 
this Court in Yusuf Sahib v. Jhirgi (2). We 
may refer to Jumna Das v. Uihnj Dam (5), 
as in support of the same view'. We must, 
therefore, overrule the preliminary objection. 

Dr. Swaiiiinadhan for the 2nd respondent 
also took tlie objection that no relief could ho 
given to the plaint IT in this case as he has 
preferred no second appeal. The judgment in 
h. P. Appeal No .105 of 1908 has been quoted 
to us. There a Bench of three Judges held 
tliat. on the appeal of a one-tliird sharer 
against a decree for tlie whole property in 
ilie plaintilT's f;i\'oui\ it was not competent 
to tlie Court under tiie old Code to give 

(1) 2H M. 1.57. 

(2) aO jM. 1-17; 17 M. li. J. 200; 2 M. L. T. -lUS. 

(a) 20 M. 51.5. 

( 1 ) 0 C. w. N. ->M. 


(.■>) 21 A. H7. 


relief to another defendant who did not 
appeal for his share. We do not think the 
present case comes within the scope of that 
ruling. The plaintiff’s share was cut down 
by the Appellate Coart to a fourth share. 
Tlie defendants Nos. 1 and 2 appeal saying 
that this was wrong. Order XLI, Rule 33 
enables ns to give full relief. AVe see no 
objection to our doing so in this case. 

On the merits w'e must come to the con¬ 
clusion that the Subordinate Judge is wrong 
in holding that the 3rd defendant is entitled 
to a share by the mere agreement to give 
liim one. Such an agreement cannot neces¬ 
sarily bind the 1st and 2ud defendants or 
the plaintiff. The Subordinate Judges 
remaik that the property was the self¬ 
acquisition of the 1st and 2nd defendants* 
father is unsupported by the evidence of the 
witness lie refers to. There was no plea in 
the case that the property was self-acquired 
and the statement of the witness that it was 
acquired by the father of defendants Nos. 1 
and 2 does not. constitute its self-acquisition 
under the Hindu Law'. It is not known wlien 
the agreement to give the 3rd defendant a 
share was entered into, or whether at that 
time any of the sons was horn, nor is it stated 
that the 3rd defendant was actually given 
the share and that he participated iu the 
enjoyment of the property. 

The Subordinate Judge must return find¬ 
ings on the following issues: — 

(1) Whether the agreement relied on by the 

3rd defendant was valid? 

(2) Was it carried out and in case it was 

invalid, did lie enjoy the property in com¬ 
mon with other sharers for over the statutory 
period? 

Fresh evidence may be taken. The find¬ 
ings should be submitted within eight 
weeks and ten days will be allowed for fih'nff 

objections. , 

In compliance with the order contained 
on the above judgment, the Subordinate 
Judge of Kistna at Ellore submitted the 
following 

FINDINGS. 

The High Court framed two issues: — 

1. “Wlielher the agreement relied on by 
the 3rd defendant w’as valid?” 

jl. "W:i.s itcari'ied out and in case it 
was invalid, did he enjoy tlie property in 
common with other sharers for over the 
stntutoi y period ? 
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and directed me to sut}Tnit my findings 
thereon. 

1. The plaintiff sued to recover a third 
share in the family house, 1st and 2nd de¬ 
fendants being the other sliarers. The 3rd 
defendant intervened and said that the 
grandfather of plaintiff, who is also father 
of defendants Nos. 1 and 2, agieedtogive him 
one-fourth share in the property. The first 
point lam directed to decide is whether such 
an agreement was valid. It is now proved 
by tlie only witness examined as this trial 
that the house in question is ancestral pro¬ 
perty. There is no evidence for the 3rd de¬ 
fendant to contradict this. T!;e presumption 
also is that it is ancestral. Even assuming 
that it was the self-acquisition of the father 
of defendants Nos. 1 and 2, still it is joint 
family property of himself and his sons. In 
any case it is property in wliioh defendants 
Nos. 1 and 2 and plaintiff have acquired 
rights by birth. Any agreement by late 
Laksbmanna to give share to a stranger 
cannot be valid. In fact the pleader for the 
3rd defendant did not press this point be¬ 
fore me. 


2. '1 he next question for consideration i.' 

whether the said agreement was carried oul 
(first part of issue No. 2). There is no evi¬ 
dence tliat such an agreement was ever carried 
out. The house was never divided. The 
agreement under Exhibit T was that tlie 3rd 
defendant would be given a share at the time 
of partition. Exhibit!, as found in tlie trans¬ 
lation made in the High Court ran, thus-— 
“Ey the time Kotayya would be separated, 
we have beyond all doubts determined to give 
him a fourth share of the movable and the 
immovable properties (riches, gold, jewels 
and vehicles). The time of that separation 
never came. Further Exhibits Ila and II?; 
showed that the agreement in question was 
never carried out. In the year 1901 Laksh- 
manna by aforesaid lettei-s gave a share to 
Hie 3rd defendant in certain business of bis. 
If by the plaint agreement the 3rd defendant 
had acquired a right in tlie properties of 
Jiakshramanna, why was any letter like Ex¬ 
hibit Ila or Exhibit TI?> required to create an 
interest in the 3rd defendant ? Had 3rd de- 

- Uh” f"’"-*''.share in the family l.o.ise, 
Im I I " in the 

etice. On this part of the second issue, I liokl 


that the agreement was not carried out. 

3. The third question for consideration is 
whether the 3rd defendant enjoyed the suit 
property for over the statutory period, that 
is whether he acquired any right by prescrip¬ 
tion (2nd portion of issue No. 2). The 3rd 
defendant let in no evidence. He relied on 
the evidence of defendants Nos. 1 and 2 wdio 
said that 3rd defendant was living in the 
house ever since he went over toEllore. They 
stated that he was living by permission. He 
never exercised any acts of ownership ovei* 
this propertJ^ He had no possession of it to 
the exclusion of the owner.s. Ho did not enjoy 
it as of right. He was in tlie house like somany 
others. His two brothers were also in this 
house, as also liis sister. There i.s direct evi¬ 
dence that the possession wns permissive and 
there is no evidence to tlie contrary. It 
cannot, therefore, be said that the 3rd de¬ 
fendant ever enjoyed the suit property in 
common with other sharers. Further the 
3rd defendant under the agreement w'as to 
enjoy only from the time of separation. Such 
a separation never came about. So there 
was never any enjoyment. The 3rd defendant, 
therefore, did not acquire any right by 
prescription. 

This second appeal coming on for final 
hearing after return of the finding of the 
lower appellate Court, tlie Court delivered 
the following 

Judgment, —The objection to the find¬ 
ing is not pressed. We accept the findings and 
allow the appeal. The decree of the Sub¬ 
ordinate Jiulge is set aside and that of the 
Munsif will be restored. The 3rd defendant, 
who is found to have no i-ight to the property, 
will bear the costs of the 1st and 2ud 
defendants in this Court and in the lower 
appellate Court. 

Appeal allowed. 


MADRAS HIGH COURT. 

CivtL AppEAt, No. 150 OF 1900. 
October 10, 1910. 

Present: — Sir Arnold Wliite, Kt., Chief 
Justice, and Mr. Justice Sankaran Nair. 

i\FAnnUR VEERA REDDI andanothei;_ 

Appellants 

vers ft i 

:MAT)AM SUIillANNASETTI ROW 
I1.A.HADUII Axn other.*—Respondents. 

Jlt^cret^t- ^[or^<|ln^e ihrrci — Jii(cre.<f after decree and 
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i<^> to (late ffxcti for paymctit—Contract rate — Iran^fer of 
Properly Act (Zro/1882), 86—Co»Ji>oii«(Z interest, 

ytipulotionjiii — Penalty. 

A btipnlatiun in a nioitgraffC homlns to piiyincnt of 
comjiouml iiitoiost in tlofault of compimnee with the 
tnnns of tho hoiul is not a stipulation hy way of 
penalty ami is onforccablo. 

A mortjfjigee ilocree-hohlei* is entitled to In* 
awarded interest at the contract rate, stipulated in the 
bond, after decree and np to tlie date fixed tliorein 
for payment of tho decretal amount. 

Subbnrnya Pn r»f mimhi Xainar v. Ponnttnaivm i 
Xador, 21 M. 365, referred to. 

Appeal against the decree of the District 
Court of Kurnool in Original Suit No. 7 of 
inC5. 

Facts. —Suit to lecovei Rs. 75.912 with 

future interest and costs due on a mortgage 
bond. The bond stipulated for interest at 1 
rupee per cent per mensem and also for com* 
pound intcrcjif. 

Defendant pleaded alia that the 

stipulation for compound interest wa.s a 
penalty. 

On this point, the District Judge found as 
follows:— 

“Compound interest is not as such illegal. 
It only becomes illegal when, either alone or 
in combination with other circumstances, 
it renders the transaction hard and nn- 
con.scionnble. 1 am clearly of opinion that the 
transaction now in question is not such a one. 

1 hold that plaintiffs are entitled to the com¬ 
pound interest claimed.” 

The District Judge passed a decreefor plain¬ 
tiffs ns prayed for. Interest at six per cent 
was allow'ed from date of decree. 

Jud^mcnlla—We are of opinion that 
the stipulation as to the payment of com¬ 
pound interest in default is not a stipulation 
by way of penalty and that the plaintiff 
is entitled to recover the compound interest. 
The appeal is dismissed. The plaintiff has 
tiled a memorandum of objections against 
that portion of the decree which awards only 
si.x per cent, from the date of the decree up to 
day of payment. It is contended on his 
behalf that he is entitled to the conti*act rate. 
Under the decision in Stthharaya Pavutha- 
minda Nainar v. Po7inusaivmc Nodar (1), the 
plaintiff is entitled to the stipulated rate of 
interest for the period within which payment 
is ordered by the decree. Interest sub¬ 
sequent to that period is within the discre¬ 
tion of the Court. In his argument before 
us, the appellants’counsel did not deny that 
tho rate, of interest subsequent to the 
(1) 21 M. 36.5. 


date fixed for payment is not within our dis¬ 
cretion. 

As to the rate or interest between the 
date of the decree and the date fixed for pay¬ 
ment, the defendant's pleader contends that 
this also is within the discretion of the 
Court as the concluding words of the first 
paragraph of section Sf) of the Transfer of 
Property Act declaring the amount so 
due at the date of such decree” refeired to 
the amount due to the mortgagee at the date 
of the decree itself while the plaintiffs* 
counsel contends that they only enable the 
Court to declare at the date of the decree 
itself the amount that will be due on tbe day 
to be fixed for payment w'ithin six months 
as provided for in the next pamgraph. 

AVe think it is unnecessary to decide this 
question. For it is not denied that even if sec¬ 
tion SC does not bind the Court to award the 
contract rate of interest, the Court may in its 
discretion award that rate and as the mort¬ 
gagee cannot enforce payment before tbe 
time fixed, we do not think the contract rate 
excessive in the circumstances of this case. 
AVe modify the decree accordingly by award¬ 
ing the contract rate up to the date fixed fo! 
payment and confirm the decree as to the 
interest sub.seqiient to that date. 

The appeal is dismissed with costs. 

There will be no order ns to the costs of 

tins memorandum of objections. 

Decree varied. 


MADRAS HIGH COURT. 

full bench. 

)KiaiyAi, C.VII. Side op 1909. 

September 2^, A^IU. 

P,ose,it :-Si.- Arnold White, Kt. Chief 
ustice Mr. Justice ICnshnaswami Aiyar and 
* Mr. Justice Ayling. 

T V. TUDJARAM ROW^Appeix.nnt 


M. K. R- V. ALAGAPPA CHFTTIAR- 

Rbspondent. 

tetien patent (Madraa), r. lo—'Juilymcnt,' meaning 
of ^Interlocutory ordcf—Order on Original side of the 
High Court—Judge declining to frame an issue 

Appeal, 

An order of a Judge, oil tho (Original siilo of the 
High Court, declining to fr.'inio an issue, asked for by 
one of the parties to tho suit, is net appealable. 

Per White, C. J.—In deteriaiulng what is a judg- 
incut, the test is not what i.s the form of the adjudica¬ 
tion, but what is its efTect in tho suit or proceeding 
in which it is made. If its effect, whatever its form 
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may bo and whatever may be the nature of the 
application on which it isi made, is to put an end to 
the suit or proceediu" so far as the Court, before 
which the suitor proceeding is pending, is concerned, 
or if its effect, if it is not conijdicd witli. is to put an 
end to the suit or proceeding, the adjudication is a 
judgment with in the meaning of the clause. An 
adjudication on an ajiplication, whicli is nothing 
more than a step towards obtaining a linal adjudi¬ 
cation in tlie suit, is not a jiulgmont within the mean¬ 
ing of tlio Letters Patent. 

An order on an independent j>rocecdiug, which is 
ancillary to the suit (not instituted as a step towards 
judgment, but with a view to rendering the judgment 
effective, if obtained), c.tj.. an order on an ajiplication 
^r an tuferint injunction, or for the appointment of a 
Receiver, is a judgment within the moaning of clause 
lo of the Letters Patent. 'J'he decision may be a 
judgment for the purpose of the section, though it 
tioes not affect the merits of the suit or proceeding 
and does not determine any (luestiou of right raised 
in the suit or proceeding. 

Pro Kritihnaifivami Aiyur ,./. 

The word ‘judgment’ in section 15 of the Letters 
latent covers a ‘preliminary or interlocutorv jiuh*-- 
nient as well as a ‘final’ jiulgrnent and it does not 
include an ‘interlocutory order’; ami tlieinterprctation 
IS uncontrolled by any jirovisions of the Code of Ciril 
Procedure. 

Sonu,^u,.,hom CI.e'ft, V. The .VIminishalor. dvncml. 

1 M. 148. distinguished. * 

It.y. Ji., l-t M. Vccr.ibmlnnit Chrthj v. yahtnijo 
fW-.A-m-. ^8 M. 28, iLnuHm Mufint Pill,., y. Kn,l,,wnu, 
Uiiinat-ySO M. 143. Apixisinrmt, plll.ii y. Sontasuiuhn 

M. 437 and C'hlnnosn.r.ui Minlelvu y 
Armtuju doiiHihn, 27 M. 432. dissented from. 

Souza V. Coles, 3 M. II. C. JL ;m, Snoun.ln Itojo 
l<n-h,gaiUh, Uuryn Pn,su0.o Sogndu y.Srhuunln iJja 

Uiilagaddu Mallihtrjuna Pvusodu Xuijudit. 24 M. 358 

Miifdiinniot Bnj Coomurc y. llann-id; this 5 (’ lY V 
•JhCyo.oin-cialBuukoJ Iudm y.SubJ" Saheb, 24 m’ 
-o2 1 yasadmnjy. Kcdiniadianyu. 25 iM. 654, Judira 

fV, 8 13. L. 

ii’Hurnsit Chiiiider Choicdln;/ v. Kali Su„d,i.-: 

/,9C. 482 ;12 C. L. IL 511 ; 10 i! A. 4 hL"; 

I 4 C. 231, 'loolsiu- ^ioney Dussce y. Sudoid 

3o C10J6 I ayhaji y. Cumuji, 29 H. 249. Atlas 
uatvCo.. Ld y Abmedbhoy Uabibhoy, 31 13. 1 ; U Horn. 

■0. K. 1 ; llnil. Cas. 14 referred to. 

Ebmhini y. Fackhrunissa Beyam, 1 C. 531; 3 C. L. U. 
Oil, lolloped. 

Appeal from tlie order of Mr. Justice 
Wallis, dated Mth September 1901) iu Oritriii- 

al Suit No. 117 of 1909, 

ORDER OE REFERENCE TO A FULL 

BENCH. 

n tlii.s case au objection has been taken 
tbat no appeal lies against tbe order of a 

asked. We are disposed to uphold this 

IS not a judgment within the meaning of 
section 15 of the Letters Balent. 


Ebrahim v. Ftickhrunniasa HeguT. (1) is an 
authority which supports this view. As 
regards this High Court, howev'er, the 
authorities would seem to preclude us from 
so holding. The ground of the decision in 
Mnmthamntlin Pillai v. Krishnamachanar 
(2) , is applicable to the present case. We 
may also refer to R. v. It. (.3); Sabha^ 
pathi Ghetti v. Narnganasami ChetU (-1); 
Commercial Bank of India Limited v. Sah.m 
Salnh (5); Vyasncliary v. Keshavaekarya (6); 
Seshagiri Boiv v. Nawah Ashur Jung Affab 
Dowla (7). . 

We refer to a Full Bench the question 
whether an appeal lies to this Court from an 
order of a Judge on the Original Side declin¬ 
ing to frame an issue which is asked for by 
one of tlie parties to the suit. 

The Honourable Mr. T. V. Ses-hagiri Aiyar 
and Mr. V. ]\Iasila7}iani PiUai, for tbe 
Appellant. 

Messrs. P. B, Snndara Aiyar, 0. V. 
Anantakrishana Aiyar ar.d Mr. C. P. 
Jiamaswami Aiy/i,r, for the Hespondent. 

Opinion. 

White, C. J—The question we liave to 
determine in^ this case turns on the meaning 

of the w'ord judgment in clause 15 of the 
Letters Patent. I find it impossible to reconcile 
the decisions on tlie point. 

I do not tliink the woi'd ^judgment’ is 
nspcl in contradistinction to the words 
‘sentence ” or ‘order’ wliich immediately 
follow it. The words “not being a sentence or 
order passed or made in any Criminal trial”, 
as it seems to me, were introduced in order 
to exclude all criminal proceedings from the 

operation of the section and thatiti.s not to 

be inferred from the introduction of these 

word.i^ that the Legislature intended that the 
word judgment’ should include all orders in 
civil proceedings. 

Further, I am not prepared to infer, from 
the fact that in sections 39 and 40 of the 
Letters Patent a distinction is drawn between 
himl judgments, decrees or orders, and inter¬ 
locutory judgments, decrees or orders, that 
the w'ord ‘judgment’ in section 15 is to be 
deemed to include any order in any interlocu¬ 
tory proceeding. 

Ihe test seems to me to be not what is the 


(1) 4C. 531; 3 C. L. R. 311. 

(2) 30 M. 143. (3) 14 yy 

(4) 25 M. 555 ; 11 M. L. J. .346. 

(5) 24 M. 252. (6) 25 M. 651. 


(7) 26 M. 502. 
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form of the adjudication but what is its effect 
in the suit or pi'oceeding in which it is made. 
If its effect, whatever its form may be, and 
whatever may be the nature of the applica¬ 
tion on which it is made, is to put an end to 
the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is 
concerned, or if its effect, if it is not complied 
with, is to put an end to the suit or pro¬ 
ceeding, I think the adjudication is a judg¬ 
ment within the meaning of the clause. An 
adjudication on an application which is 
nothing more than a step towards obtaining 
a final adjudication in the suit is not, in 
my opinion, a judgment within the meaning 
of the Letters Patent. 

I think, too, an order on an independent 
proceeding which is ancillary to the suit (not 
instituted as a step towards judgment, hut 
with a view to rendering the judgment 
effective if obtained)— r. g., an order on an 
application foran injunction, or for 
the appointment of a Receiver, is a judgment’ 
within tlie meaning of the clause. 

Speaking generally I think the word judg¬ 
ment’ means any “final order, decree or judg¬ 
ment” within the meaning of those words us 
used in section 12 of the lOnglisli Judicature 
Act, 1875, An order made on an application 
which is iiileilocutory in point of form may 
be a jiulgnjent within the meaning of section 
15 of the Letters Patent. On the other hand, 
1 am not piepared to say, as was held in 
The Jnsficfs iff the Peitcc jor Oahidta v. The 
Orieutid LV/v Cnmpitu]/ (S) ami in Sonbtii v. 
Ahamrdbai Jlabibhut (D), it must be a 
ilecisioii which affects the merits by 
determining some riglit or liability. 1 think 
the decision may be a judgment for the 
purposes of the section though it does not 
affect llie merits of the suit or proceeding 
ami does not determine any (question of 
I'iglit I’aised in the suitor proceeding. 

As regai’ds the authorities, I will deal with 


the Madras cases lirs*. With all respect, 
T tliink the definition of judgment given 
by liittleston, J.. in DrStmzii v. Cuh'S (10) 
as “any doci.^ion or deterinimil ion affecting 
the rights ur tlie interest of any suitor or 
applicant” is too wide, and 1 cannot accede 
to the proposition that it is impossible to 
pre.scribe any limits to the right of appeal 
founded upon the nature of the order or 

(K) H It. I.. It. -laa. 

(U) 13. 11 . c. it, auK. 

^10) G M. U. C. It. -M. 
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decree appealed from.’* I agree, however, 
with the actual decision in the case which 
seems to me to satisfy the test which I have 
ventured to lay down. 

The order iu Somasundaram OhelH v. 
Admimstrator-Geneyal (11) was an order 
under the Adrainisbrator-GeneraPs Act 
giving the Administrator-General commis¬ 
sion at a certain rate. I think the order may 
be regarded as an order which put an end to 
a proceeding in which the Administrator- 
General claimed comnii.ssion at a certain rate, 
and was, therefore, appealable. 

I am unable to agree with the decision in 
it —V, it. (3), that an order fixing a date for 
the hearing of a suit is appealable. This case 
does not appear to have been cited with 
approval in this Court, and was expressly dis¬ 
approved in Srimantu Raja Yarlagadda Durga 
Vrasada Nayadn v. Srimantu Raja Yarlagadda 
}iiaUikar}una Rrasada Nayadn (12) and in 
Musammat Bnj Goonuiree v. Ramrick Das 

(13). 

Tlie decisions iu Conimrrcial Rank of India 
fjimited V. Sahjn Saheb (5) (an order dis¬ 
missing an application by the assignee of a 
plaintiff to be brought on the record held 
appealable) and in Vyasachary v. Ke:>hava- 
charya (6) (an order dismissing a petiton to 
receive a sum of money as secirity for costs 
of an appeal held appealable), in my opinion, 
satisfy the test I have suggested. I should 
he prepared to hold that an appeal lay from 
an order i*efusing a .stay of execution (the 
application for a stay being an ancillary pro¬ 
ceeding), though a contrary view was taken 
in Srimantu Raja Yarlagadda Durga 
Nayadn v. Srimantu Raja Yarlagadda Malli- 

kariuna Prasada Nayadn (12). 

With all respect, I find myself unable to 
agree with the decisions in Veerahadran 
Chetly v. Naiaraja Desikar (l4) and in 
Marutha Mnthn Filial v. Krishnama Chart'ar 
(2), that an order for evidence to bo taken 
on commission or an order refusing a com¬ 
mission is an appealable order . As regards 
the hitter case I entirely agree with the 
observation of the learned Judges that the 
fact that the making of the order was a 
matter of discretion does not affect the ap¬ 
pealability of the order. This fact may be a 

good reason for refusing to exercise the appel- 

(11) 1 M. 14S. 

(12) 2t M. 

(1«) 5C. W. N. 751. 

U4) 25 M, 28. 
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late jurisdiction, but, as it seems to me, it is 
no reason for holding that the appellate 
jurisdiction does not exist. 

I am unable to agree with what I under¬ 
stand to be the principle of the decision in 
Appasami Pillniv, Somn^-umhr MndaUar (15) 
and I think that the adjudication based on a 

refusal to exercise discretion, if the effect of 

the adjudication is to dispose of the suit so 
far as the Court making the adjudication is 
concerned, is appealable. This being my view, 
I must hold, though I do so with considerable 
reluctance, that the decision in Chinntisanu 
Mudalt y. Animtiga Goundan (16) is not, in 
my opinion, good law. 

As regards theCalcutta cases, I havealready 
referred to The Justices of the Peace for Calcutta 
V. The Oriental Gas Company (8), inconnec- 
tion with the grounds of the decision in that 

case. As regards the actual decision I should 
feel some difficulty in following it and X 
should be disposed to hold such an order was 
appealable. In Hurrish Chuuder Choicdhn/ 
y. Kah ^6underl Debt (17), the Pi-ivy Council 
held, on the facts of that case, that an order 
leuising to transmit for execution an order 
ot the Privy Council was appealable. Tlieir 

' til . n . tlie general tiuestion 

of the meaning of the word ‘judgment.’ 

I am of opinion tliat an appeal lies from a 

refnsal to confirm an aivanl [lj„witrd y. llVtoa 

Ub;j or a refusal to set aside an awardC^Wsee 

Dassec V. Sudeti Dd.-sspe 

I tliink an appeal would lie from an order 

refusing to extend the time for giving security 
for costs, as the effect of the order would be 
o put an end to the appeal, [in Kishen 
‘ cr^d Pnnday v. Tdnckdlwri L.dl <->V, the 
Calcuthi High Court took a different view!. 

Ill Gopuiath PatiY. Moheshtcur Pradhau (21) 
an order was made setting aside a .iudgment 

and a decree and ordering a remand, and 
td.is order was held to be appealable. I agree. 

The learned Judgesohservei—“\Ve think itisa 

judgment' because it disposes of the suit.” 

As legiirds the Bombay authorities, I may 
refer to Vaokoji v. Cuamyi (2d) where it Tas 

held that an appeal lay from an order dis 

‘0 show cat 

(1«) 27 M. 432. 

mjn 0:482,1,0.1..10, ,, 

(J9) 2(}C. 301. 

(20) 18 C. 182. 

(21) 35 C. 1090. 

(22) 20 b. 219. 




why leave granted under clause 12 of the 
Letters Patent should not be rescinded and 
the plaint taken off the file.’ Here the 
adjudication asked for, if made, would have 
disposed of the suit. So also would an order 
made on an application to revoke a submis¬ 
sion to arbitration. T think such an order is 
appealable. See Atlas Assuranct Company, 
Limited v. Ahmedhdoy Hnbihlwy 

I agree with the view expres.sed by Garth, 
C. J. in Ebrahimv. Fuchhrunmssa Begum (1) 
on the point which has been referred to us 
and I think our answer to the question refer¬ 
red should be in the negative 

Krishnaswami Aiyar, ,„is case the 

defendant in 0. S. No. 117 of 1!)09 on the file 
ot the High Court (Original Side) moved 
npon Judge's summons for certain additional 
issues before Jlr. Justice IVallis. The learned 
Judge dismissed the summons and the defen¬ 
dant appeals under clause 15 of the Letters 
Patent of 1865. The duestion has been 
referred to the Pull Bench whether the 
oiderinthisca.se i.s a .iudgment within the 
meaning of that clause. The meaning of (he 
word judgment’ has often come up for con- 
sideration in this Court and the cases show a 
consider,Ible diversity of opinion. Apart from 
the question of the true signification of that 
word in clause 15 there has also been con- 
siderahle difficulty the application of Ihe 
dehmtion to the facts of individual cases It 

IS perhaps to be regretted that the question 

nas not .set at rest earlier .so far ,as this Court 
was concerned by the authoritative pronounce- 
ment of .a, 1 nil Bench. Having regard to the 

contrariety of opinion, it is inevitable, whatever 
view we may take of the meaning of the term 

judpnent, th.at some decisions of this Court 

ayallievents wilt be found to be at variance 

What then does the word iudgment' mean 
n tlairse 1,1 of the Letters Patent ? In 
Daniels Chancery Practice, Volume I, page 
h-o the following definition occurs, ‘L\ 
jiulgment is a sentence or order of tlie Court 
pronounced on hearing and understanding all 
the points ,n issue, and determining the Hght 

ofall the part es to the cause or nmttLl^'lt 

IS either interlocutory or final.” These 
.mdicial pmnouncements are known as ‘judg. 
meuts at Common Law and as ‘decrees’ in 
Uiancery. See page 321, Introduction to 
beton on Decrees. A more accurate delini- 

(-4) 44 B. 1; a Bum. L. II. P f juU. Cas. l-i 
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tion is to be fcuod in Black on ‘Jndjf- standing by itself in clause 15 an interpreta- 
ments’at page 2 where the author says:— tion .which will cover the various kinds of 
“We may define a judgment’ as the de* judgments specifically dealt with in other 
termination or sentence of the law pronounc- clauses of the Letters Patent. Clauses 39 to 
ed by a competent Judge or Court as the 42 of the Letters Patent of 1865 as well as the 


result of an action or proceeding instituted 
in such Court afiirming that upon the matters 
submitted f^r decision a legal duty or liability 
does or does not exist.’’ Again at page 3, 
‘the term wliich. in equity practice, corres¬ 
ponds to ‘jiulgmcnt' at coninion law i.s 
‘decree.’ A decree’ is a determination or 
sentence of equity pronounced by a competent 
Court upon the controversies submitted for 
decision.” At page 32 the author procee<ls 
to define an interlocutory judgment. “A 
‘judgment’ wliich is not final is called 
interlocutory,' /. an interlocutory judg¬ 
ment' is one which iletermines some pre¬ 
liminary or .suhordinate point or plea or 
settles some step, (inestion or default ari.sing 
in the progress of t lie cause hut docs not adjudi¬ 
cate the ultimate rightsof the parties or finally 
put the case out of Court. Thus a judgment or 
order passed upon any provisional or accessory 
claim or contention is in general merely ‘inter- 
locutoi*y’ though it may finally dispo.se of that 
particular matter.” Distinguishing between 
judgments and orders, the learned author 
says at page 5. ”aii ‘order’ is the mandate 
or determination of the Court upon .some 
subsidiary or collateral matter arising in 
an action, not <lispo.sing of the merits but 
adjudicating a preliminary point or directing 
some steps in the proceedings.” It is unneces¬ 
sary to refer to utlur delinitions some of 
which are c>llected in Chitninsutni Mntlaliv. 
Aiuuiiujti (I'ouuilnn (16). But these eitatioii.s 
are hardly sufficient for <lefining t he mean¬ 
ing of the term “jadgment’ in the Letteis 
Patent tliough they render us substantial 
assistance in arriving at the exact significa¬ 
tion intciideil by (he framers of the Detters 


I’utent. We fiml the terms judgment, sen¬ 
tence, order, decree and preliminary or 
interlocutory judgment employed in the 
Letters Patent. It. i.-j necessary to under¬ 
stand the use of the term ‘jiulgniciit’ in 
clause 15 in such a manner a.s to give 
elfect to the several words above noted 
that are employed in the Letters Patent, 
Wlien the terms final, preliminary, and 
inteilociitory judgment occur in other 
parts of the Letters Patent, it is only 
I'ca.^oiiuble to assign to the word judgment 


corresponding clauses of the Letters Patent 
of 1862, deal with appeals to tho Privy 
Council. They contemplate an appeal from 
a final judgment, decree or order as a matter 
of course, provided certain requirements as 
to value or certificate of fitness are satisfied. 
An appeal to the same tribunal is allowed 
from any preliminary or interlocutory decree, 
judgment, order, or sentence with the leave 
of the Court. If an interlocutory judgment 
is appealable to the Privy Council with the 
leave of the Court, it can only be when it is 
a decision of the High Court on appeal or in 
its original jurisdiction if the Bench pa.ssing 
fhe interlocutory judgment is composed of 
the majority of the Judges of the Court. 
It would he a strange result to hold that 
from an interlocutory judgment from the 
original side leave may be given to appeal to 
tlie Privy Council under section 40, even 

though it is apronouncenientof a single Judge, 

there being no appeal to the High Court 
itself under clause 15. The proper view, 
therefore, to take of the meaning of the 
word ‘judgment’ in section 15 i.s to under¬ 
stand it a.s covering an ‘interlocutory or pre¬ 
liminary judgment.’ But a preliminary or 
interlocutory judgment is not the .same thing 
a.s an interlocutory order. And wliatever 
width of interpretation the term judgment* 
may be capable of. it ought not to be so under¬ 
stood as to cover interlocutory oi'der.s. It 
was contended by l^fr. Sesliagiri Aiyar that 
as clause 15 speak.s of a judgment’ not 
being a ‘sentence’ or ‘order’ passed and made 
in a criminal trial, all orders other than 
those that are made in a criminal trial should 
be held to be comprised witbiu tbo temi 
’judgment.’ This argument appears to me to 
be inadmissible. An older in a criminal 
trial does not correspond to tlio interlocutory 
order in a civil cau.se but ordinalily to an 
order of discharge or acquittal which termi¬ 
nates a criminal proceeding in favour of 
a prisoner as a sentence does the other way. 
The phrase not being a sentence or order 
passed or made in any Criminal trial” was 
not in clause 14 of the Letters Patent of 1862, 
which corresponded to clause 15 of the later 
Letter.'}. It appear.s to have been in.scrted iu 
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clause 15 of the Letters Patent of 1865, main¬ 
ly to indicate the exception dealt with in 
clause 25 later, though it is not confined to a 
sentence or order in tlie exercise of Original 
Criminal Jurisdiction as clause 25 is. 

It was suggested in the course of the argu¬ 
ment that Act VIII of 1859, which was in 
force at the time of the issue of the Letters 
Patent, would be a valuable guide to the 
meaning of the word ‘judgment’ though the 
provisions of the Act were not binding as to 
what should be held to be appealable judg¬ 
ments. Having regard to the language of 
clause 37 of the original Letters I’atent and 
of the later Letters, the view appears to have 
been enterfcfiined that the class of appealable 
judgments must be confined to those that 
were appealable under the Code of Civil Pro¬ 
cedure. Loth in The JnstIce-'i nf the Peace 
for Calcutta v. The Oriental Gas Cvmpanu (S), 
and in SonOai, witloiv of Faznl llahihhaC y. 
Ahamed Bhai Habibhai (9), the opinion was 
expressed that as section 3G3 of Act A'lII of 
1859 prohibited appeals from interlocutory 
orders in the course of the suit and the only 
appeals from orders were under sections 3(>. 76 
bo, 95, and 119, the word ‘judgment’ in sec^ 
tion lo of the Letters Patent should receive 
a restricted interpretation so as not to allow 
an appeal in cases where no appeal hiy under 
the Code. Ihis view was obviously open to 
exception. The rules to be made under 
clause 37 for regiilahng proceedings in Civil 
cases though the Court was to be guided as 
tai-as possible by the provisions of the Code of 
Civil Procedure could hardly include a pro¬ 
vision regulating the right of appeal already 
de errained by section 15 and as pointed 
out by the hull lienoli of this Court iu 
tka,,paH V. Mouhn KutU (21), the provision 
as to appeals in the Code applies to cases in 

uhic.i appeals he from one Court to another 

and not froni one member of a Court to other 
memheis of the same Court. ltiviu<- arrived 
Uieii at the cjmdusion that the word ’jud-- 

fudg or iaterlocuto^y 

it is hardly to be expelef f‘'om 

to further delimit the exaor'bo'’''l-"“i 
( 21 ) 23 M. 08 . boundaries of 


the field covered by the term as used iu 
clause 15. 

The definitions with which we started will 
hardly suffice to mark the boundary accu- 
rately. There is no doubt that the adjudica¬ 
tion of a right orliabiHty wliich determines 
a suit or appeal is a judgment. Even a 
refusal to adjudicate which puts au end to 
a particular suit or appeal must equally 
amount to a judgment.’ This has not al¬ 
ways been borne in mind as we shall find 
later on in dealing with the case of Chinnasami 
Aluda^i V. Arumng% Gonwlan (16). A deci¬ 
sion on the merits of the controversy bet~eeu 
the parties is not essential to the termina- 
tion of a suit or appeal. Even though the 

proceeding is not a suit or appo.U as techni- 

ca y understood, but is only what may be 
called an miginal petition like an application 
tor a succes.sion cei titicate or the appointment 
of a guardian, the pronounrement whicU 
terminates the proceeding has the character- 
istics of a judgment, tliough there is a formal 
difterence in the designation of the proceeding 
(.ee Kule 4, Molfussil Hales of Practice) 
But. the right or Imhility, with reference to 
which the Court adjuilicutes or declines to do 
so, must be the substantive cl.aim or liability 
and no., as Mr. Seshagiri Aiyartried to main¬ 
tain, a right to a particular judicial procedure 
or a delnmeiit suffered iu being denied the 
heneht of a rule of procedure. But I do 
not think we shall be justiKed in conKniag 
the term judgment’ to final disposal of sails 
appeals or original petitions or proceeds,gs’ 
in execution. Breliininary or interlocutoiT 
judgments, which ascertain rights and 
direct fnither inquiries, which delermine 
liabilities though further directions are given 
oi ascertaining the measure of those liabili¬ 
ties, must he deemed to fall within clause 15 
bee however, UalUuMou III,,ilk,, 

■'s!' • s t, r 1 I 

of section 595 

ot the Civil Procedure Code of 1882. 

liie Common Law Procedure Act, 15 A 16 

ctoria, Chapter iG, recognised the distinction 

b.tween interlocntmy and final judgments 

See sectioms 27 and UU. But they were both 

■ludgmeiits as distinguished from ’inter 

ocutory order.s’ under sections 52, 51 ami 

- 2 -. ] am unable to .agree with Mr. Suudara 

lyac that interlocutory judgments which 

(2o) 18 I. A. C; 1-5 13, 1.35 
(-*0} - 1. A. li 17 A. llj' 
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decide tlie mprits are not judgments under 
section 15. The question still remains ^^lle• 
ther orders in incidental proceedings for 
attachment or arrest before judgment, for a 
temporary injunction or for the appointment 
of a Receiver are judgments within the 
meaning of tlie term as used in clause 15. 
Such proceedings are not natural steps in 
the determination of the cause. But they 
are remedies, though provisional in their 
character, and (lie judicial determination of 
those proceedings may well be deemed to be 
analogous to the disposal of original petitions 
which determines the rights of parties. An 
appeal was specially provided from such 
orders even in the Code of 1859, and the de¬ 
cisions in such cases may well be treated as 
interlocutory judgments. Casesof stay of e.ve- 
cutioii, or security fji costs, whether tie 
order is in favour of one party or anotlier, 
must .'itand on the same footing as tempo¬ 
rarily affecting the rights of parties. 

We liave now to examine the decisions to 
see how far these principics are in accord 
with tlio rules that are dedueible from the 
cases. So far as I have been able to discover, 
there are only four or live decisions in wliicli 
an endeavour lias been made to arrive at a 
detinitionof the term judgnient' as used in 
clause 15 of tlie Letter’s Patent. The decision 
in The .In^tires the i^are for Calcutta v. 
The Oriental (Jaa Companu (s), stands at the 
head of tliem all. A inaiidanjus N\as issued 
hy ^tr. .lu.stice Pheai sitting on the Original 
iSide to the Justices of the Peace of Calcutta 
to compel them to refer to arbitration a (lues- 
tion of compensation. “The mandamus was 
to do certain things or to show cause to the 
contrary .-^o tlial the order of the Original 
Judge did not determine any (piestion wliat • 
ever between the parties. It only initialed 
the proceedings l)y which the liability of the 
Justices to make cornperisation would bo as¬ 
certained and determined." Couch, ('. J., .say.'<: 
‘‘ We tlnnk jiulgnu-nt in clause 15 means a 
tleei.Nion which affects llie n»erit.«> of the ques- 
li4)n between the pai-lies by detc-iiiiining some 
j igbt or liability. it may be either linal or 
preliminai y «u- interlocutory, cIjc difference l)e- 
tween them being that a final judgment deter¬ 
mines the whole cause or .suit and a prelimi¬ 
nary or iiit €') locutoi y judgment dcterrttincs only 
a part of it leaving other matters to be deter¬ 
mined." 1 would only stop heie to leinurk 
that a decision w hich determines tho cau.se 


or proceeding so far as the particular Court 
is concerned, though it refuses to adjudge the 
merits, must also be deemed to be a judgment: 
for otherwise the rejection of a plaint for 
defect of form or insufficiency of Court-fee 
or a return of it for want of jurisdiction 
would be outside the definition of the learned 
Chief Justice w’hich could hardly have been 
bis meaning. I may also observe that the 
’part” whicli is determined may be a part of 
the claim separable from the rest or a deter¬ 
mination of liability generally though the 
actual measure of liability may be a matter 
of account. The decision in Nonint, ivid^w 
of Faznl llabihhai y, Ahmeti Bhai Hahihhai 
Tff) is in substantial accord ^Yith tho judg¬ 
ment of tho High Court of Bengal though 
Cliief Justice Sargent seemed to consider that 
clause 15 ^Yas governed by Act VIII of 1859. 
That this latter view is erroneous appears to 
be clear from the decision of the Privy 
Council in Harrish Ckiinder Chowdhry v. 
Kallsnntlert Deli (17), where an order of 
a single Judge refusig to transmit an 
order of tlie Privy Council to a sub.^rdi- 
nate Court for execution w'as held to be 
appealable as a judgment’ under clau.se 15 
although such an order was not included as 
appealable under section 588 of the Code of 
188:J. The decision in DeSouza v. Coles 
(10), was tho first attempt in Madras to as- 
certain tlie meaning of the word judgment 
in the Letters ratent. Leave to institute a 
suit having been refu.sed by the Judge sitting 
on the Original Side on tlie ground that the 
cause of action having in great part arisen 
outside ALulras, an appeal was preferred 
under clause 15. Tho two very learned 
Judges who decided that case held 
term meant any decision or determina ion 
affecting the rights or the interest of any 
suitor or applicant. If they had stoppe^ 
theio, it miglit bo doubted whether t^'S 
language was not in substantial accord 'X* ^ 
that of Sir li. Coucli in The Justices of the 
/Vurc.O*)- Calcutta v. The Oriental Oas Coni' 
pantj (8) but Sir Adam Bittleston proceeds 
to say at page3.S8: ‘AVhen the language giving 
the appeal i.s .so general in its terms as that 
contained in the fifteenlli clause of the 
Chapter, it is, we tliink, impossible to pres- 
eiibe any limits to the right of appeal 
founded upon the natiuo of the order or 
decree appealed from.” It seems to mo Unit 
this is manifestly loo wide a deliuiiiou. And 
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the opinion has been expressed in later cases 
in Madras and elsewhere that this is so. I 
need not stop to notice the passing remark in 

Ji -V JR. -(3) that eveiy order of a 

single Judge is a judgment. For this has 
been disapproved of in two later cases, 
Srlmantu liajah Yarlagadda Diirga Prasada 
Nayadti v. Srimanfu linja Yarlagadda MalUk- 
arjnma Frasada Nayadit (12) and Kiippitsami 
Chetii V. Rathnavelu Chdti (27), in which one 
of the learned Judges, who was a party to the 
judgment in R —v. li —(3) joined in the dis¬ 
approval. In Chinnasami Mtidali v. Antmuga 
Goundan fl6), which was an appeal from a 
decision of a single Judge declining to inter¬ 
fere under section 25 of the Small Cause 
Courts Act, Sir S. Suhramania Aiyar officiat¬ 
ing, 0. J., and Russell, J. defined‘judgment’ 
in section 15 of the Letteis Patent by confin¬ 
ing it to an adjudication of the right or 
liability. But they regarded a refusal to in¬ 
terfere as no judgment. It was said that tiie 
Court had a discretion to interfere and a 
refusal ‘o exercise a discretion was no judg¬ 
ment. This raises a question as to whether 
the refusal to exerci.se a discretion does not 
involve the application of the judicial mind 
as much as a decision in the exercise of dis¬ 
cretion. Observations similar to those that 
have been made in this case are to be found 
in Srimantii Raja YarUigadda Dtirga Pranada 
ISayadn v. Srimaniu linja Yarlagadda Mnllik* 
arjuna Prodada Nayada (12) and in Appasami 
Pillai V. Somaaundara Mudaliar (15) in which 
latter case Benson and Boddam, JJ., refused to 
entertain an appeal from an order refusing 
leave to appeal in forma patipcria because it 
was within the discretion of the Court to 
grant or refuse such leave. I am unable to 
agree in the principle enunciated in tliese 
decisions as regards discretionary orders and 
orders refusing to exercise a discretion not 
being appealable, This view was expiessly 
disapproved of by Subramania Aiyar and 
Miller, JJ. iu Pillai v. 

Krishnamachariar {'£). In tlie Privy Council 
case of Hnrrish Chitnder Chowdkry v. Ivali 
Stmderi Debt (17), it was held (seepage 493) 
that the appellate Court had rightly enter¬ 
tained the appeal under section 15 from the 
order of the single Judge who refused to 
transmit the order of the Privy Council for 
execution. The appellate Court which en- 

Calcutta liad ex- 

(87; 24 M. oil. 


pressly stated, in hi the matter of the petition 
of Rally Soondery Dehia (28), that the 
wrong exercise of descretion by the Judge 
below’ was the ground on which the appeal 
was entertained. In JDeSonzn v. Coles (10), 
the point was well put by Sir Adam 
Bittleston at page 388. The question of the 
right of appeal, he pointed out. was different 
from how a matter of discretion should be 
dealt with by an appellate Court. He said: 
Tt is obvious that the duty of the appellate 
Court in disposing of the appeal may vary 
considerably according to the nature of the 
order or decree complained of. And we think 
it may be stated as a general rule that when 
the determination complained of is merely 
the result of the exercise of discretion on the 
part of the Judge, in a matter which was a 
proper subject for the e.xercise of that dis¬ 
cretion, the appellate Court would rightly 
decline to interfere." Tlie fact of a matter 
being within the discretion of the original 
Judge is not a ground for refusing to enter¬ 
tain the appeal but a sufficient reason for 
declining to interfere with that discretion. 

I cannot, therefore, accept ilr. Seshagiri 
Aiyar's apparent concession that if the order 
of the single Judge is one which he has made 
in the exercise of discretion, a party has no 
right to the exercise of that discretion in a 
particular way and is, therefore, not entitled 
to appeal when he is aggrieved by an errone¬ 
ous exercise of that discretion. 

Tt is unnecessary to examine all the cases 

in detail. It is siifiicient to say that I have 
gone through every one of them. In some 
of them the true principle does not appear to 
have been recognized or kept in view. In 

some others the application of the principle 

to the particular facts of the case appears to 
be open to exception. All the Calcutta case.s 
cited at the Bar, The Justices of the Peace for 
Calcutta y. The Oriental Gas Company (8)- 
Howard V U’ihon{lS);Ebrahimy. Fuckhrunnissa 
BeguinW^ Hurrish Chunder Chowdkry y. Kali 
bundari Debt, (17); Tooheenioney Dassce v 
Sudeti Vassee (19); JMnssammaf Brij Coomaree 
v. R(imrickda.^s (13): OupniafhlPati y. Mokes- 
w-.r Pradhan (21), with the exception perhaps 
of the decisions in Mussammut Amirrunne.sa 
w Baboo Behanj Lull (29); Mowla Baksh v 
Kishcu Perfab Sahi(^0);Manlyy. Patterson(:j\); 

(2K) C. .>!)1 :»l, p. 

(25)) 2.> W. P. ryj{). 

(yo) 0 C. 102. (Oi) 7 C. 330. 
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Luff Alikhtu V. liez.i (32) and Ki^ihcn 

rcrshad Panday Y. Tiickdhary Lall(20), wliicli 
are cases of leave to appeal to the Privy 
Counc 1 dealt with on special grounds, appear 
to be in accord witli the principles 1 have 
endeavoured to formulate. So are also aP 
the Bombay cases cited: Sonhai, m’doiv of 
Fazul Uahihhai v. Afnnndhhai Hahibhai (£))■ 
llirH Jina Y. Njvran (33); Voghon Y. 

tamaji (22); Jrhaugir Cotcasjl v. The ‘Hope 
Hills Limited (.‘U); Atlas Assurance Company 
Limited V. Ahamedbhoy Hoblubhoi (23) and 
:Soonahai v. Tribhnvan Das (3:>). As regards 
the Aiadras cases, it is impossible to express 

oneself as in agreement witli them all The 

decision in VeSauza v. Cnhs {IQ) is certainly 
right, whatever may be said with reference 
to the definition given of ‘•judgment.’’ In 

Chetty v. Administrator General 
(ll). anappeal was rightly I,eld to lie against 
an order determining the rate of commission 
^lyable ^thu Administrator-General. In 

(3), the order of adjournment was 
certainly not appealable. But an appeal Ly 
as regards the application to vary the rate 
of alimony and though the definition of 
judgment there was certainly open to excep. 
tion, the order of adjournment itself was not 
Mined in appeal. In }’aiinntjamKdi v. Pania- 
sam, (:,0), where a single Judge had set aside 
a decree for rent in part and called fora 
report as to the remainder, there was at 
least an interlocutory judgment from which 
an appeal was rightly held to lie. In Gom- 

Limifrd V. 

hahrb (o), the application of a tramsfereo 
from the plaintiil to be added as a party 
was relu.^ed. As tlie refusal was u deter¬ 
mination of the proceeding so far as ho 
was concerned, it seems io me lie was 
rightly l-eld entitled to appeal. The deci- 
«lon Ml Srimantn Jtoja Yarlagadda Dan,a 

yarlagadUi 

H'dUkar)nua Pmsada Xayadn (12), where 
!Mi order refusing to stay execution was 
held not to be a jmlgment. proceeded on 
the authority of Letters Patent Appeal Xo. 5 
nt IbOOand P,as<id Sinyk v. Adhikari 

J\ Hinrtir(o7) liiul upon the view th:it tlieonler 
of tlie single Jiulge was one made by liini 
v\2^ 17 c. i.yy 

V’i-i) \2 15. II. (\ i:. 1211. 

i:U) a:i u, 210: lo Ilom. L. li. .tSH; 2 IikI. fas. 2l>t. 

10 Pom. I,. It. aa:. 

(Jill) 11 M. ion. 

Qi7) 21 C. 17y. 
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ill the exercise of bis discretion. Staying 
execution i.s a temporary interference with 
aright adjudged, and refusal to stay is a 
refusal of a provisional remedy, as would 
be the refusal of an injunctiou or an attach¬ 
ment before judgment. It appears to me 
that the sounder view is that of the Calcutta 
High Court in Mnsammat B/ijcooinaree v. 72rtHi- 
rict (13;. The Calcutta case Mohahtr 
Prosid bingh v. Adhikari KunwariiH), which 
this Court purported to follow, is explained 
away in the later decision in 
Coomaree v. Pamrick Pass (13). I have 
already dealt with the argument derived 
fi'Oni the d iscretioimry character of the 
order. If pushed to its full length, it would 
cover all cases of specific relief which are 
within the di.scretion of the Court and tlie 
grant or refusal of such relief would cease to 
be the .subject of appeal under clause 15 
of tlie Letters Patent, a result which shows 
its weakness. It is dillicult to distinguish 
in principle between an order staying e.xecu- 
tiuii or refusing to stay itandan orderdirecting 
security for the costs of an appeal during 
its pendency. Tliough the failure to furnish 
the security may eventually lead to the 
dismissal of tlie appeal where security was 
ordered, the refusal to direct security is 
not attended with any such consequences. 
All the.se orders affect the right of the parties 
though temporarily and must be deemed to 
fall witliin the detinitiou of judgment. It 
i.s worthy of note that in Ktipjmsanii Chctli 
v. Rathnarrhi Chetti (27), an order for stay 
of execution and an order for security for 
costs refeiTed to by way of illustration were 
treated on the same footing though in favour 
of (he opposite view that no appeal lay. It 
was rightly iiehl. if I may presume to say so, 
in Subapnthi Chetti v. Narayanaeami Chefti 
L|) jind Svshagiri Row V. Nawab Asktir 
■fang Affull Voida (7), that an appeal lay 
from an ortlcr refusing to e.xtend time for 
tlie giving of security for the costs of an 
appeal ami from an order directing security 
to be given. Two further cases remain to 
be notieeil. 1 ecrabadran Chetty V. Hatara)<i 
Jhstkar (It) and Marutkamuthn PiHui 
V. Krishuuchniiar (2). Jfc is dillicult to 
Mippoit the latter. An order refusing to 
is.sue a comini.ssion, however serious the ulti¬ 
mate results to t he party, is purely interlocutory 
Old. r and not a judgment terminating a suit 
or other proceedings or alfceling the merits. 
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As regards the former it is possible fo con¬ 
tend that so far as the judgment of the single 
Judge of this Court was concerned it was 
passed in revision and not in the course of 
interlocutory proceeding. The Subordinate 

Judge had refused to issue a commission for 

the examination of a witness. That was 
a mere interlocutory order. Mr. Justice 
Hoddam set that aside in revision. Could 
his order be treated as other than interlocu¬ 
tory so far as the execution proceeding was 
concerned in which the witness was to be 
examined on commission? It is unnecessary 

to express an opinion on the q uestion whe¬ 
ther Mr. Justice Boddam’s order was a 
judgment. A full examination of the eases 
cited on both sides leads me to the conclu¬ 
sion that no appeal lies from the order of 
Mr. Justice Wallis in the present case. I 
would answer the reference accordingly. 

Ayling, J,— I agree that the answer to the 
questions referred for disp^^sal should be in 
the negative. 




MADRAS HICH COURT. 

Civil Appkal No. 177 op U>07. 
October 7, 1910. 

Justice Abder Rahim and 
Mr. Justice Krisbnaswami Aiyar 

OADK DAKSHMINARASIMHAM PAN 

TULU-Apppllant 

rer.vas 

BHARATA MAHANTY—Rrspon'opnt 

Lnnitofu,,, Art (Xl' nf ]H77J < i 

hieiif of r i •• Arh/ioicleihj^ 

of r "‘'T bf.nitalion Act (K\- 

of IK,,),tm,olm 3 to be reckoned from the dnte .f 

s:";r;u;:t“*■ <"‘<'<-.-.000: 

tlie moiinmrr of the mU\ .section " 

"f t'>e District 

1906 ^ 0‘-'ffinaI Suit No. ;12 o£ 

».■' “^pT,S- 

that time must be 

endorsement and not of 

tile face of section 20 of tenable in 


EANGASWAMI MUDELUR V. SRINIVASA MUDALTAlfi 

au acknowledgment does not find a place 

in the grounds of appeal and cannot be al- 
lowed to be urged. 

The appeal i.s di.smi.ssed with costs. 

Appeal dismissed. 


madras high COURT. 

Civil Appeals Nos. 28, 34 and 50 op 1906. 

September 6, 1910. 

Present:—Ur. Justice Munro and 
Mr. Justice Abdur Rahim. 

In No. 28 

KANGASAWilY MDDKLIAR andothers- 

Appell.ants 

rersus 

STUINIA ASA AlUDALIAR and others__ 

Responde.nts. 

In No. 34 

STRINIYASA MUDAUIAR- 

Appellants 

versus 

KANGASAlYJIYJfUDALrARARDOTHERs- 

Respondents 

^ In No. 50 

S.XDAGOPA minAHAR and others-- 

Appellants 

versus 

SRINIVASA JIUDALIAR and others- 

r. , , , I'RSJ’ONDENT.S. 

Awanr ^tirccthu, pJjtu-n/L 

Within t.vo months if ‘ a .livisioh 

nssignin;; to plaintiff the ddirVu*! and 

of oach of the defendants 

to 

interest under tlic rnferest .let entitled to 

or two months m ti c ,it of 

certnin. "* I'nvment was not 

Appeals iigfciinst the derrpp nt a yj j*a* t 

Subordinate Judge's Com t of T 

No. .51 of 190+? Tanjore, in 0.,S. 

Ist'^d'ff 2 S is by the 

li-t defendat.t, Appeal No. J4 by tlie plaintiff 

and A^PPenl No. 50 by the Und defemtt iti 

tion'nl 1 ^1 the \ddi- 

tional 8nhoidinnte Ju.Ige of Tanjore. 

The plaintiff and defendant.^ Nos land 

^^-ere members of a joint Hindu family. tL; 
and another membei- refeiTe<] cei-tain ^ 

to arbitration and o,i the 18tl, 
nrbitrators made a partial award M.vhibit a 
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The material portion of Exhibit A rans as 
follow: — 

“The award passed by us with reference 
to the arranprements amicably made by the 
above said persons after settlinpr the disputes 
that existed amongst them in respect of the 
excess and deficit of the shares to be got is as 
follows;—ToSrinivasa Mndaliar Avergal, Ran- 
gasami Mudaliar Avergal shall pay Rs. 30,000, 
and Sadagopa ^fndaliar Rs. 4,000 and 
Thh*uvengada ^Mudaliar Avergal Rs 33,000, 
each of them shall take an equal share of 
all the movable and immovable properties 
in the family. None of those shall claim 
in excess of one-fourth of the family pro¬ 
perties; the amounts to be paid as afore¬ 
said ti Srinivasa Mudaliar by the rom lining 
three persons shall be paid to him within two 
months from this date by assigning to the 
said Srinivasa Mudaliar, sahject. to the ap¬ 
proval of the pnurhnyaf nhir-< the debts due 
(to the family) falling to the share of each; 
should delay be caused by one or more Ran- 
g.isami Mudaliar, Tiruvengatl v Mudaliar and 
Sadagopa Mudaliar in the division of the debts 
due to the family, those by whom such delay 
is caused shall pay interest to Srinivasa 
Mudaliar on tlie amount due him at 
per cent, per mensem up to date of payment 
(to him) of the amount and should delay he 
causetl hy Srinivasa ^rndallar in tlie above 
matter, he shall lose iiiterest on the said 
amount.” 'I’lio plaiiitiiV alleged in his plaint 
that the 1st defendant liad caused delay ami, 
therefore, <daimed interest from him on 
Rs. (>7,000 from the 1st .July 18!h> at 0 per 
cent, per annum, lie asked in the alternative 
that *\such of defendants as may l)e found liable 
»lo pay the interest to tlie plaintiff at a iMte 
specified upon tlie lespective amounts payable 
by them.” 'The Suhnilinate .]ud;re found 
that no delay was c.ii.seil hy the Isl <lefemlaut 
but gave tlie plaintilT interest under the 
Interest Act XXNll of IS3(» at C percent, 
per annum against the ls( and ‘2:ul defen¬ 
dants and tlie other memiier on the amounts 
specifu'd t ) he ilu(» from tiioso persons hy 1*4 .k- 

hihit A. 

in Appeal No. 34 the plaintilY attacks tlie 
finding of the Sulairdinate .Tiidge that- no 
delay was caiisiMl hy the 1st ih?fendaiil. We 
ai'e of opinion lliatthe linding is rightoii the 
evidonc-*. The best persons to jmlgo wliellier 
!iny delay was cau.sed to the ai'bitiati-ni jjro- 
ceedings were the arbitrators and neither of 
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them is prepared to go so far as to say thai 
delay was in fact caused by any act or omis¬ 
sion on the part of the 1st defendant. The 
other contention raised in Appeal No. 34 is 
that the interest should have been allowed at 
9 per cent, instead of 6 per cent, per annum. 
A.s we find that the plaintiff is not entitled 
to any intere.st, the contention also fails and 
Appeal No. 34 is dismissed with costs of the 
7th respondent. 

The question whether the Subordinate 
Judge was wrong in awarding interest under 
the Inferest Act is common to Appeals Nos. 
2S and 50. 'Wc are clearly of opinion that 
the award of interest was wrong. There can 
he no doubt in this cose that at the time 
Exhibit A was drawn up, those concerned 
were under the impression that provided 
there wa.s no obstruction by the pai'ties, the 
debts due to the family could he divided 
within the period of two months within which 
the sums specified were to be paid to the 
plaintiff by assigning to him the debts which 
fell to the shares of the other three parties to 
the award. 

To deter the partie.s from causing obstruc¬ 
tions. provision was made that if any party, 
or parties other than the plaintiff, caused 
obstruction he or they .should pay to the 
plaintiff interest at 9 per cent, per annum on 
tlie whole amount of Rs. G7,000 in the dis¬ 
charging of which the debts were to be as- 
.signed, which if the plaintiff himself caused 
obstruction, he w'as to get no interest. We 
think it is clear that the parties did not con¬ 
template any payment of interest save 
under the circumstances for which speci c 
provision was made, and as those circum- 
.stancos never arose, the plaintiffs claim lor 
interest must altogether fail. We may a so 
observe that in our opinion the Interes c 

does not apply. In the circumstances of '*9 

case that Act wi 11 only apply if under Ex¬ 
hibit A, a sum certain was payable at a cer¬ 
tain time. It is suflicient for our purpose o 
point out that the time of payment was not 
cei’tain, assuming for the sake of argument 
that-the assignment of debts of a certain value 
could be considered the payment of a sum cer¬ 
tain. No doubt, t he assignment was to be made 
within two months, if possible, but the possi¬ 
bility of there being delay was contemplat¬ 
ed, as no assignment could be made until the 
debts had been divided. The provnsioii simply 
amounts to this; that the assignment was t 
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be made in two months if within that time 
the debts had been divided, and as it was 
not certain that the divisions would be effect¬ 
ed, it cannot be said that there was any cer¬ 
tain time. The interest awarded to the plain¬ 
tiff is, therefore, disallowed and the lower 
Court’s decree will be modified according'ly. 
The other grounds in Appeal No. 28 are not 
pressed, save the ground regarding costs. In 
tlie lower Court the costs as between tlie 
plaintiff and the 1st defendant will be propor¬ 
tionate and the costs of Appeal No. 28 will 
also be proportionate. 

In Appeal No. 50 the interest awarded to 
the plaintiff is similarly disallowed, and tlie 
lower Court's decree will he modified ac- 
cordingly. In this appeal, it is further con¬ 
tended that tlie Subordinate Judge w'as wrong 
in striking out issues Nos. 3 lo 7 and 32. 
'I’lie appellant cannot he allowed to raise 
this contention, seeing that before the Siib- 
crdinate Judge, this very appellant along 
with other.s successfully contended in 1904 
that these issues should be .struck out. It 
is stated at tlie Bar by one of the Vakils 
who appeared for the appellant, that the ap¬ 
pellant did not join in the contention. The 
Wkil on the other side asserts the contrary. 
No affidavits liave been put in, aiul in any 
case, we should prefer the statement i-e- 
corded by tlie Subordinate Judge, at the 
time, to the recollection of the Vakil as to 
\\\mt took place more than six years ago. 
(’osfs in the lower Court and in tin's Court 
will be proportionate. 


madras high COURT. 

RiRoT Civil Appeal No. 4 ok 1909. 
September 23, 1910. 

Arnold Wiiite, Kt.. Chief 
Justice, and .Mr. Justice Ayling 
ARAKAL BASTIAN ANSUP and ornEns 

—.Appellants 

vrrSKS 

K V. R. XAUAY^VNA JVKR ant. othhrs 

— HESPO.NbKNTS. 

n <n~A,.i>!,raf,on fn,- Cavoafc-C..vr..,f 

...V 

Tlu« jiulKiiicul.creditors of tJio son of o * 

un.lor, "lo. ..su l,™encia,-y thore- 

S. N. DAR, 

Vakil Hijfh 


In re Nilnioney Singh : Umnuafh MiiJcopadhya y Nil. 
money Singh, 6 C. 429; Kl:^hen Dai r. Sat yendr 'annth 
Dutt, 28 C. .Wl, followed. 

Appeal against the decree of the District 
Court of South Malabar, in Original Suit 
No. 1 of 1908. 

Facts of the case appear from the fol¬ 
lowing judgment of the District Judge :_ 

Plaintiffs (petitioners) applied for probate 
of a AVill alleged to have been executed on 
January 1st, 1906 by one Francis Mathew 
who died on June 25tli, 1907. First plaintiff 
was appointed executor under the Will. 

against the grant of probate were 
lodged by defendants Nos. 1—4 (who claimed 
to have an interest in the estate left by the 
deceased) on tlie ground that the Will was a 
forgery and had been set up for the purpose 
ot defrauding the creditors of the testator's 
only son, 3rd plaintiff. The defendants also 
alleged that the Will even if genuine, had 
been revoked by the subseauent marriage of 
the testator to 12th plaintiff. 

2. Tlie following issues were framed 
(1) Ayhetl.or the Will in que.stion was duly 
exeoufp, ,y (lie deceased Prancis ilatliewP ^ 
(■-) M l.etl.e,- tl,e Will I,as been revoked by 

No. '’^ceased fo plaintiff 

(R) Whefber defendants are entitled to 
quesf.on the valnbty and Renninene.ss of tbe 

val^dr’’"'"'’ proper'/ 

2?ul ('.««e._Plaintiffs' Vakil has nnf 

tbe 12th pla.nt'ff ,vi(b tbe deceased Prfncis 
Mathevv took place on 22n.l February 190(5 
^subsequent to tbe alleged execuLn of 

section Ob of (be Indian Saccession Act bv 

TT'T to the 12th 

pla.ntift Jfyhndi.igon this i.ssne is in tbe 

affiimative. ju uie 

^ .defendant has it is 

stated, obtained a decree agaimst Die tesf’ato 

son, Rrd plaintiff whose ptonerlieri 1 ' 

attaclied. Defendants Nos. R and - are aT" 
judgment-creditois who have obt-iinp 1 i 
ngainst 3rd plaintiff. It ^"1 a ^ 

persons ■■cbiiniai:':;,;:::ii!,:^;:f;‘^^^ 

ng 

B, A. LU. fc;, " probate of the 

Court. 


352 


INDIAN CASES. 


[1910 


PAHAMA51VAM V. SANKARATA. 

Will. See Uma Kath Mnkopadhj/a v. Nilmon^y 
Singh (1) and Ki:ihen Dai v. Sutgendratiaih 
Dutt (2). 

My finding on this issue is in the afTirma- 
live. 

5. It is unnecessary to take evidence and 
record findings on the remaining issues. 

6. In view of my llnding on the 2nd issue 
tlie suit must be dismissed with costs (two 
sets). Vakil’s fee Rs. 25. 

Judgment _T he application fox' pi'o- 

hate of the Will was dismissed on the ground 
that the Will had been i*evoked by marriage. 
TSie appellant does not contend that the Will 
had not been revoked. He says the defen¬ 
dants had no locus sftiudi to oppose the appli- 
caUon for probate. They are judgment- 
creditors of the son of tlie deceased, two of 
whom had r4ttached the son's interest in his 
deceased father’s estate before the application 
or probate was made. Tlic District Judge 
followed tlie authorities iu In re Xilmoney 
Sfngh^ Vmanoth MukttpadJiya v. Nilmoncy 
Singh 0) and Kishrn Jhii v. Salyendrannth 
Duff (2). In tlie latter case the Priv 3 ’^ 
Council decision in Xilmoney Singh Dr* v. 
Vmnnnfh Mookorjep (3) was considered. We 
are not prepared to say ho was wrong. 

Tlie second appeal is disnii.'Se<l with costs 
—two sets. 

C) C C. 120 ; ( 2 ) 2 S C. 4 tl. 

Appeal dismissed, 

(;i) 10 c. 10 : la c. L. 11 . ni 4 ; lo i. A, 8 o. 


MADRAt^ IIIOIT COURT. 

Csvir Rkvision Pktition No. 831 of 1000. 

Detoher Id. 1010. 

Presenf-. —Mr. Justice Abdur Rahim, 

R. M.S. PAUAMASIVAM lUbLAr— 

PrriTiONKn 


rersiis 

SANiCARAYA CHI I'RAVATTIAR, .mimoi: 

TllUOrMI HIS .MOTims AND t.DAnDIAN, 

S A X K A U A AI) I \' A N A A1 M A b- 

KI'.'^I'OND I: NT. 

!ii.<t-'Uiiii in< .1(7 (A.Vl /'*/ IHSO, 4 — 

iiCil —Inti'hi nut fn nidht* Huf 

WluTr a iloLunnait uxpcnticl hy uiu' person to 
allothi*r couraiiis an uiiconditioiinl pi'oiuisc* to p»iy 
a certain Miiii of imnii’y to the lan<o\ wlio 
sallicientlv intlicatcil^ ilu* ilocnnirtit is :i proinissor>- 
ainl it is not ncccsj^ary to sIhiw : 5 .at tlic 

maker of the <loc\inicnt inteinUal to make a pro* 

niis 8 ory*notc. ^ 

V- lo M. ami • -ki; !•> h. «I. Ks: 

ONphilmni ami Oi.siinjrukshctl. 


Petition under section 23 of Act IX of 
1S87, praying the High Court to revise the 
decree of the Subordinate Judge’s Court 
of Tuticorin, in Small Cause Suit No. 1845 
of 1908. 

Judgment. —In my opinion,thelearn- 
ed Subordinate Judge was right in holding 
that the two documents in que.stion are 
promissorj'^-notes. The wordings of the docu¬ 
ments constitute .an unconditional promise 
to pay a certain sum of money and it is con¬ 
ceded that the person to whom the money 
is to be paid is sufficiently indicated. This 
being so, the requirements of section 4 of the 
Negotiable Instruments Act are satisfied. 
But it is argued that it must also be shown 
that tlie executant of instruments intended to 
make promissory-notes and reliance is placed 
on Sibree v. Tripp (1) and Mi*. Chalmers’ 
notes to section S3 of the English Bills 
of E.xchange Act, 1882, where the definition 
given of a pionii.ssory note may be taken 
to be substantially the same as in the Indian 
Statute. 

In Sibree v. Tripp (1), however, the wording 
of the instrument was different and as it 
clearly appears from the observation of the 
Parke B. to the counsel in course of argnment, 
the Lord Baron eonstimed the documents ns 
an agreement to return a certain deposit 
of money in specie. It seems to me, there¬ 
fore, that when the Chief Baron Pollock 
says in the judgment that a promissox'y-note 
means something which tlio parties inteyid to 
bo a promissory-note, his remark must be 
understood with I’eference to the insti'ument 
wliich was under eonsidcration in that ease. 

Othorwi.se I must say that I slionid find 
it difficult to understand, when a person 
has in writing given on unconditional under¬ 
taking to pay a certain sum of money to a 
specified person, what fux'ther intention would 
be necessary in older to make the instru¬ 
ment a promissory-note. Mr. Chalmers, no 
doubt, cites the case of Sibree v. Tu’pp (1) as 
authority for the proposition that it is not 
enough that the document should comply 
with the terms of the statute hut that it 
must he .such as to.show the intention to make 
a note. But as 1 read that case it does not 
support such a proposition. 

The petition is disinis.sed with costs. 

Petition dismissed. 

(1) 15 M. and AV. ,15 ; 15 L. .1. Ex. 318. 


INDIAN CASE?. 


353 


Voi. vin] 

SWiN SINGH V, KAHIM BAKHSH. 

(s. c. 93 P. R. 1910; 128 P. W. R. 1910.) 

PUNJAB CHIEF COURT. 

PiKST Cmr, Appeal No. 860 op 1909. 

May 19, 1910. 

^ Present: —Mr. Justice Johnstone. 

SAWAN SINGH and another—Dependants 

—Appellants 

vei'Siis 

KARIM BAKHSH— Plaintiff—■ 

Respondent. 

Eviilence Act (I of 1S72), s. dO^Ancient docinnent 
lOHt—Preaumpfion of geyiuineness—Practice—Decision 
based on conjectures—Moi-tgage-First mortgage u'ith 
possession—Second mortgage without possession — 
^*^L ^**^*°^*——Collateral mortgages. 

The operation of section 90 of the E 7 idence Act is 
not limited to cases in which the document is actually 
produced in Court, and consequently, secondary eri- 
Uence of an ancient document is admissible without 
proof of the execution of the original when the docu- 
inent 18 shown to have been lost and to have been last 
Heard of in proper custody. 

KhetterCliundei' ifookerjee y. Khetter Paul Sreete- 

Zuf: ® ?• »■ Sinoh X. 

LalhJas Kunwar, 22 A. 29-1., relied upon. 

to base his decision in 
which conjectures as to matters of fact, 

The uf ^oen alleged by the party. 

Iho defendants were in possession of certain land 
as mortgagees for Jls. 41-8. Subsequently the mort 

fo^^IlVT: possession 

L • ^1, “ 1^72. More than 30 years after the 

heirs of the mortgagor brouglit this Init for rodemp. 
tion on payment of Rs. 41-8. The defendants replied 
that the land could not be redeemed without pa>miont 
of the amount duo on the second niort-.ai-e The 
plaintiff contended that the defendant’s clJim in re.^ 

poet ot the second mortgage was time-barred aiul that 

the second mortgage could not he reco-niVo 1 ns 

is:ssss s-nrsh;, 

Farther appeal from the decree of Khan 
Bahadar Abdul Ghafur Khan, Khan of Zalda 

ReSdent 

‘’'® plain- 

payment of rJ °d f 

that in addition to the^htSf X't 

anadditlalsnm’o^B'^'^rAt'^ 

deed of 4th June 187 A C '' ^ registered 

June 1874. In replication pW 


tifif argued that the law of limitation prevent¬ 
ed the defendants from relying upon this 
farther deed of mortgage, and he also pleaded 
on another ground that the second deed of 
mortgage was in'galid. The first Court came 
to the following findings :— 

G) that the plaintiff’s father did execute 
the mortgage-deed of 4th June 
1874 for Rs. 77 ; 

Gi) that the original mortgage-deed has 
been proved to be lost; 

(ni) that, therefore, secondary evidence 
of its contents may be given ; 

GV) that inasmuch as the original deed 
was more than 30 years old, the 
presuinption regarding it described 
in section 90 of the Indian Evidence 
Act may be made ; 

GO that the mortgage of 1874 is not 
invalid by reason of section 257A 
of the old Civil Procedure Code 
inasmuch as the sum of Rs. 77 
aforesaid is not in excess of the 
amount of the decree which the 
mortgagee held against the mort¬ 
gagor ; and 

(vi) that the law of limitation did not 
affect that mortgage. 

Finally the first Court gave plaintiff a 
decree for redemption on payment of 
Rs. 4H.8. The plaintiff appealed to the 
divisional Court which took a totally different 
view of the case and finally gave plaintiff a 

in nlit f'U’fcner appeal 

in this Court and, in my opinion, that appeal 

jst succeed The divisional Judge's way 

loss of the original document of 1874 was not 
. fficiently proved. In connection with this 

necessary to observe that the 
plaintiff in his written replication and also 
Zf statement made in answer to 

tion thn^ M challenged the asser- 

tion that the deed was lost. In these circum¬ 
stances, the first Court seems to me to have 
done Its duty when it accepted as sufficient 
the formal evidence tendered liy the defen- 
dai,t.s as to fl,e ]o.ss of the document, namely 
the deposition of one Gurditta wl.o seems to 
be a respectable and independent, person 
iNext, the learned Divisional Judgelaidit 
down that section 90 of the Evidence lit 
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relates only to originals and not to copies 
and that, therefore, there can be no legal 
presumption in defendants’ favour about the 
genuineness of the original document of 
1874. This, in my opinion, is bad law. No 
doubt the section does not expressly deal with 
a case like the present; but I am inclined to 
agree with tlic dictum in Khetlcr Chnnder 
'Mouliei'lec v. Kheftfr Paul Si'cviernluo (1) 
followed in Ishri Prasad Stugh v. Lalli Jas 
JCuntcar (2) to the effect that the words 
Where any document =**♦♦** is 
produced*’ do not limit the operation of the 
section to cases in wliich the document is 
actually produced in Court, and conscciuently 
secondary evidence of an ancient document is 
admissible without proof of the execution 
of the original wlien the document is shown 
to have been lost and to have been last lieard 
of in proper custody. To rule otherwise 
would, in iny opinion, he to misunderstand 
the policy of the Legielature in the.«e matters. 
The obvious intention of section 90 of the 
Indian Evidence Act is not to make it too 
difficult for persons lelying upon ancient 
documents to utilise those documents in 
proving their cases, and, if the section is not 
to be applied to cases where tlie original is 
lost, that policy is not fully carried out: for 
when the original is lost, it is doubly difficult 
for the party concerned to prove tlie execu¬ 
tion and hand-writing and so on. Therefore, 
in the present case the genuineness of the 
original mortgage-deed of 1874 is, to my 
mind, rrot in the least doubtful. 

After this the learned Divisional Judge 
loses himself in a wilderness of conjectures 
and surmises. He talks of po.ssibiUties that 
the original mortgage-deed was .returned tc 
Ka/Ja, tlje money having been paid. But 
does the plaintiff even suggest in his replica¬ 
tion or in tlie subsequent statement made by 
him that anything of tliis kind happened ? 

It does not seem to me to ho right for a 
.lodge to base his deci.^ion in favour of tlie 
plaintilV f»n conjecture.s as to matters of fact 
which have nowhere been alleged by the 
plaintiff. 

Next the Divisional Judge points out that 
defendants never obtained mutation under 
the mortgage-deed in question ; but if tliat 
officer had consulted Rule 4C. Chapter V of 
the Itiiles under sections 28, 29, 4d and 155 

(1) r, c. 8S(|; () C. L. K. 19t>. 

( 2 ) 22 A. 5 ^ 94 . 


(c?) of the Punjab Land Revenue Act, he 
■would have seen that collateral mortgages 
are never entered in the mutation register 
at all. This mortgage was not a mortgage 
with possession, and, therefore, no mutation 
of it was possible. 

Proceeding further the Divisional Judge 
then states that the income from the land 
was certainly much in excess of what the 
defendants could have obtained as interest 
for the whole of the principal debt. This 
may be true or not; but there is on the 
record ab.solutely no foundation for the 
statement. 

As regards limitation against defendants, 
I cannot see that limitation ever began to 
run against them. There was no occasion 
for them to sue to enforce a valid mortgage 
witliout possession. 

In short, it seems to me that the decision 
of the first Court w’as quite sound. There is 
no doubt about the validity or genuineness 
of the mortgage-deed of 1874 and there is 
no doubt that it has not been paid off or 
cancelled in any way. Therefore, the plain¬ 
tiff cannot redeem the land without paying 
the principal money on both the mortgage- 
deeds and the interest on the second mortgage- 
deed. T, therefore, accept the appeal, set 
aside the judgment and decree of the lower 
appellate Court and restore the decree of the 
first Court and I direct that the plaintiffs 
do pay the costs incurred by tlie defendants 
in all the Courts. 

Appeal allowed. 


(r. c. 8 M. L. T. 247.) 

MADRAS HIGH COURT. 

Second Civil Acfeal No. 1015 of 1906. 

Jnly 18. 1910. 

Pr^se)it: —Mr. Justice Wallis and 
Mr. Justice ICiishnasami Aiyar. 
RAYAR SIVARAMAKRISHNIKR 

AND OTHERS—DEFENDANTS—APPELLANTS 

versus 

SANKARALINGA KONE and others — 
Plaintiffs—Respondent.s. 

pleadings—Praciicc — Appeal, second—Plea raised for 
the first time in. 

A plea cannot !)0 raised for tlic first time in appel- 
lat e Court and cannot be considcre<l by it. 

Second appeal against the decree of the 

Court of the Subordinate Judge of Tinnevelly, 

in A. S. No. 278 of 1905, presented against 
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the decree of the Court of the Additioual 
District Muosif of Timieveliy, in 0. S. No. 93 
of 1904. 

Judirment. —There is no plea that 
the suit is barred by section 42 of tlie Specific 
Relief Act and no issue as to possession at the 
date of the plaint. The point is not considered 
in the lower appellate Court and we are not 
prepared to consider it. The second appeal 
is dismissed with costs. 

The memorandum of objections is not mov¬ 
ed and is dismissed with costs. 

Appeal dismissed. 


VOLETI 8REBRAMDLU 1’, GUDISA VENKATA REDDT, 

which is on defendant. If it had been shown 
that plaintiff had dismissed defendant’s 
chaukidar as stated by Muhammad Ismail, 
but denied by plaintiff, I should have held 
differently, because that would have indicated 
that the plaintiff was not making' entry 
simply into a vacant house to prevent its 
being derelict. 

T hold, therefcre, that plaintiff is entitled 
to two months’ rent Rs. 130-7. I disallow 
interest, and as I think that the plaintiff has 
pressed his rights to somewhat extreme limit, 
I leave the parties to hear their own costs 
throughout. 


(s. c. 94 P. R. 1910; 131 P. W. R. 1910.) 

PUNJAB CHIEF COURT. 

Civil Revision No. 2075 op 1909. 
April 16, 1910. 

Present'. —Mr. Justice Williams. 

NIADAR MAL and others—Plaintiffs_ 

Petitioners 


versus 

Mk. E. N. AV. LEAVIN— Defendant— 

Respondent. 

LnmlJord and tenant—Xotico to (luit—Failure la unit 
u’holc house OH the dale notified—lHyhl to new notice. 

A tonniit gave notice to his landlord tha^. he would 
vacate the house on 31st October 1908. The tenant, 
however, found himself unable to give up possession 
absolutely and entirely on 3lst October 19(J8, thomdi 
the landlord gob partial possession on 30lh October 
After the tenant had departed, the landlord re-entered 
the vacant tenement: 

][chl, that, under the circumstances, the landlord 

was entitled to a new notice or failing this to a 
month’s rent. 


Application, under section 25 of Act IX 
1887, for revision of the order of Khwf 
Tasadduq Hussain, Judge, Small Can 
Court, Delhi, dated the 12th August 1909. 
:Mr. Harnam Bos, for the Petitioners. 

Mr. Oerfel, for the Respondent. 

Judgment.— I do not think this jud 

ment of the lower Court can be uphel 
When owing to whatever reasons Mr. Lew 

if ^ entirely on 31st October 190 

press for it. to a new notice or failing this 

paitml possession on the 30th and that aft 

unless there was some distinct nDderst^dh 
come to on the subject, the burden of provi. 


J?erwion accepted. 


(s. c. 8 M. L. T. 247.) 

MADRAS HIGH COURT. 

Civil Revision Petition No. 595 

OP 1906. 

July 21, 1910. 

Present: —Mr. Justice AVallis and 
Mr. Justice Krishnasami Aiyar. 

VOLETI SREERAMULU and others— 

(Plaintiff and his Legal Representatives) 

Petitioners 

versus 

GUDISA VENKATA REDDY and others— 

I 

Defendants—Respondents. 

Xeyotiahle Insfruments Act (.XXVI of 1H81), s. 78 _ 

K ndorscc-holder—Pa ijmcn t. 

An endorsee of a negotiable instrument is the 
holder thereof and payment should be made to him. 

Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree and judgment of the Subordi¬ 
nate Judge of Kistna at Ellore, dated the 
11th August 1906, in Small Cause Suit 
No. 357 of 1906. 

Judgmetl't.—Under section 78 of the 
Negotiable Instruments Act, payment must be 
made to the holder. The appellant as endorsee 
was the holder. 

AVe set aside the judgment and grant a 
decree witli interest up to date and costs here 
and below. 

Judgment set aside. 
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KEROZE-UD-DIN V. RAUIM BAKHSH. 

(s. c. 96 P. R. 1910.) 

PUNJAB CniEP COURT. 

First Civil Arpeal No. 1005 ok 1909. 

August “2^ 1910. 

Present: —Sir Arthur Reid, Kt., Chief Judge 
and i^lr. Justice Scott-Smith. 
FEROZE-UD-DIN — Dekrnuant — Appellant 

versus 

RAHIM BAKHSH— Plaintiff— 

Respondent. 

PrC’CmptioH—Custom —Xature of prooj—Value of 
cases in irhirh n'lj/tf uuis ailun'tfed—Ku/iJa/i, District 
(iicjrat —Send —Tavola— Punjab Courts Act (XV/II of 
1881), i>‘. 70 (1) (bJ — Question oj Law — Appeal, scconil. 

The cu.stoin of pre-emption prorails in the town of 
Knnjuh, District Gnjrat. Instances, in which the 
existence of the enstom of pre-emption is either 
admitted or as3um<?il, are not valnclcss as precedents, 
Panijusv, liura ifiil. 42 P- H. 190o;.>S P. L. K. 1905; 
Muhamiu’id Xiiivaz Khan v. ilusaminat Bobo Sahib. 44 
P. R. 1903; 75 P. L. R. 1903, followed. 

Rama Mai v. Bhagnf Ram, 17 P. R. 1835, not 
approved. 

The cpiestion, whether a certain huilding, upon the 
fact.s as fouiulhy the lower Court, is or is not a 
serai, is one of law. 

A building cannot be held to be a serai, when it was 
not built us a serai and there has been no unmis- 
tsikcnble use of it as such. The mere fact that some 
of the rooms are rented out to more or less perminont 
tenants and others to chance-visitors occasionally 
does not necessarily convert, what was originally a 
tareta into a serai. 

Musammat Kur Jahun v. AztZ‘Ud-Din, lOS P. R. 
IH95, relieil upon. 

Kishen Sin'jh v.Jai Kishcu Das, 2 P. R. 1903 ; 53 P. 
P. L. R. 1903, distinguished. 

Furtlier appeal from the decree of Sheikh 
Iiiain All, Divisional Judge, Jhelum Division, 
dated the 5th December 1908. 

Messrs. Muhammad Shaji and Kamal ud- 
din^ for the Appellant. 

Mr. Skadi Lnl, for the Respondent. 
Judgement*—This is an appeal under 
section 70 (1) (/>) of the Punjab Courts 
Act. It was admitted on the following 
grounds:— 

(1) Whether the custom of pre-emption 
prevails in the town of Kunjah ? 

(2) Whether the property in suit is 
a serai, within the meaning of section 1-1 
(2) of the Punjab Pre-emption Act? 

Mr. Shadi Lai raised a preliminary objec¬ 
tion to the effect that the question, whether a 
certain building was a serai, was not one of 
law and was not important. 

The word serai is not defined in the Pre¬ 
emption Act, but we are clear that the 
question, whether a certain building, upon 
the facts as found by the lower Courts, is or 


is not a serai is one of law. It is also of 
sufRcient importance to justify admission 
undsr section (70) (1) (6). We, therefore, 
overrule the preliminary objection. 

The Courts below have found that the pro¬ 
perty in dispute is not a serai and we agree 
with them. It was not built as a serai and 
there has been no prolonged unmistakeable 
use of it as such. The mere fact that some 
of tlie rooms are rented out to more or less 
permanent tenants and others to chance- 
visitors occasionally does not necessarily con¬ 
vert, what was originally a tawela into a serai. 
There are some very pertinent remarks in Mus^ 
a7nmaf N^ur Jahan v. Aziz^7td^I)in (1) at page 
505. That was a case of pre-emption and a 
very similar question arose, whether a certain 
building had become a kafra or ser ii. In 
Kishen Singh v Jai Kishen Das (2) the facts 
were quite different. 

The mist important question in this ease is, 
whether the custom of pre-emption prevails 
in the town of Kunjah? 

Previou.s instances, where the custom of 
pre-o.nption has been held or admitted to 
c.^ist in I he town of Kunjah, have been cited 
as follows: — 

1. Tara Singh v. Ladhu Singh decided 
on 23rd February 1832. Plaintiff was 
given a decree upon defendant's cmfession of 
judgment. 

2. Ourdas Ram v. Prabh Dyal decided on 
23rd February 1892. The existence of the 
right was at first denied, bat arbitrators 
arranged a compromise and the plaintiff was 
given a decree. 

3. Guramlitia v. Musammaf Jtwal i Vcvi 
decided after a conte.st by Rai Bibadur 
GaiiK.a Ram, Honorary Exlra Awisfcant Com¬ 
missioner, on 7tli March 1896. Ft was held 
that tlie custom of pre-emption e.visted in tlie 
town of Kunjah. 

4. Ilayat Muhammad v. Hayat Bakhsh 
decided on 19th August 1901. 

Defendant admitted the plaintiff’s claim. 
Nur Din, who was plaintiff's mukhlar in that 
case, is mukhtar of the defendant in the pre¬ 
sent case. 

5. Hassan Muhammad v. Miran Bakhsh 
decided after conte.st by Rai Bahadur Dilbagli 
Rai, Honorary E.xtra Assistant Commissioner, 

on 23rd May 1903. The custom of per-emp- 

tion was found to exist. 

(1) lOS P. U. 1895. 

(2) 2 P. U. 1903; 53 P. U R. 1903. 
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Not a single instance has been cited by the 
defendant, where it was held that the custom 
did not exist. 

Mr, bhafi asks us to disregard instances 
os. 1, 2 and 4 in the above list, on the 
ground that there was no judicial decision 
as to the existence of the custom. He refers 
us to Rama Mai v. Bhagal Ram (;t) in which 
at p. 67 the learned Judges say: “The 

admmion of plaintiff’s right by the defen¬ 
dant s renders the case valueless as a precedent 
regarding custom.” 

‘I'ink such instances 
altogether valueless, and the same view 

was taken m Ramjos v. Bara Mai (4) where 

in SIX out of seven instances cited, the existence 

of the custom was either admitted or as- 

sumed. Such instances were also held to 

be relevant in Muhammad Nairas Khan v. 

Recordr 

exfeeJ’'’^ 

expect to fand many instances. It, the only 
occurred, ,t has been held that the custom 

cases H‘‘"'I ‘hree other 
cases the plaintiff’s claim was admitted. 

othe^ ^ instance on the 

are suffi •’ ‘hat the above 

of thr? f Z*? "’arrant the finding 

exist! ^ 

dismissed 

('■>) 17 P. It. 1895 . ^Ippeol ivjrc/oil. 

('si fi n n P- h- K. 1U1).3. 

V ) -I'M. U. I903j 75 P, L. K. I9(j}. 


W.N.aOt.) 

MADRAS HIGH COURT 
bEooND Civic Appeal Ho. 1537 op ItJOS 

March II, 1910, 

Renson, Judge and 

ArPELLANT 

“IS'Sb'K.® K*'"'''•«™S-VA.V 

Limitation Act (XP o/ 

Deyuswam’sproncAy—g», 7120 - 
liinUativiu ^ ih'chrathn of rUjhU- 
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SECRETARY OF STATE FOR INDIA V. AaMBALAYANA. 

A suit for a mere declaration of right brouglit more 
than SIX years after tho grant of a patta, M'liicli is tho 
lounclation, of the action, is barred. 

Second appeal against the decree of tho 
District Court of North Malabar, in A. S. 
No 355 of 1907, presented against the decree 
of the Court of the District Munsif of Vayitri 
in O. S. No. 70 of 1906. 

'Judgment.—We do not think there 

objection that the plain- 
titt cannot sue. Even assuming that tho 
surrender is invalid, the plaintiff as an 
anandravan and de facto manager is entitled 
to ask for a declaration that the pro- 
party IS the jenman of the Devaswani. 
Dut the other contention as to limitation 
13 tatal. It IS a mere suit for declaration 
of rights The cause of action is dated 
1695 and the grant of pitta to the de¬ 
fendant IS the foundation of the action. 
More than six years have elapsed since 
that date. The right, if any, of the De. 
va^aam m not affected. Eut the remedy 
of a declaration is barred. The defendant did 
not apparently raise the question of limit- 
ationmtheappellate Court. We must rever.se 
the decree of the District Judge and dismiss 

Appeil dismissed^ 

MAULtAS HIGH COIjRl\ 

First Civil Apfevl No. 9 of 19J3 

October 18, 1910. 

Cl-ief 

Justice, and Mr. Justice Avline- 
IN UUUNClli, rrpkbse.nted uy the 

Collector of Tinnevelly—Appellvnt 

versus 

AMBALAVANA PAHDARASAHHiDHt- 

MiulrasAct 

-In-igntin with ,v,L f^oi 

Ijnplira c„gi,„ ITT 

determniinij, ^ ^ m i tests joe 

The esisential conditions for tlic lew of wu 
under tlio provisions of Muilras Act \-r \. 

(1) The irrij^ation must b<» pfVi* f j i are: 

water of a river stroi oi "‘oans of tl.e 

to or constructed by Uov'eriimenl 

(2) If the water from ^ 

by i.Klil-cct flow or UBod ,.fler stora“7“„".,7T'f’" ‘ 
inediato reservoir, tho irri-atiou m.w • li 

of UevenuZaL^ v :. ,.‘7 lirZ'" r"'- ‘f"” 

.umdAiii tor, 1,10 rci,,i.i";7:z Jriur'om;:! 
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(3) Tlic charge must not be contrary to any 
engagement between the laudlioUler and Government, 
whereby the former is entitled to irrigation free of 
charge. 

Whore the source of irngation is a stream, which 
is itself formed by tlie junction of two streams, one 
of which rises in (roveriiment hills, the Government 
is entitled to levy water-cess for the laud so irrigated, 
jnt^U jafiit, i.c., water rate fora second crop cultivated 
on wet lands. 

The mere fact that the waters of the G >vernment 
stream, before use, weie ming)e<l with those of 
another stream, or that they passed through a river 
bed or channel of joitit or doubtful or even alien 
ownership is immaterial. 

l/rhrJii Proiifirtri.r v. 6Vrrc/<irf//or Slate /or India, 
App. No. G4 of 1907 and Sccrclanj of State for India 
V. Stvnmi Nanthci^fvarar, S. A. 1019 of 1907, followed. 

As to condition (2), the (juestions as to the bone- 
licial character of the water taken from the Govern¬ 
ment source and of its sntlicienoy are not for the Civil 
Court, but for the ('ollector to determine, subject to 
the control of the Hoard of Kevenue and of the 
Government. 

Secretary •>/ State (or India v. Sivaini yanthesivarar, 
S. A. 1019 of 1907.fonowerl. 

Where an implied undertaking as to e.xemptiou 
from water-cess is dediicible from any :innad or grant 
bv Government, tlie \mdertaking must be limited, as 
regards double crop cultivation, to the extent actually 
under double crop cultivation. 

Ordinarily, the implied right to free irrigation, 
deducible from llie grant, should he measured by the 
area irrigated, 

('Jiidainbani Itaiev. Srrrctary 'nf Slate of India, 20 
GO anil l.uteinnrr v. Secretary of Stale for India 
in Council, 32 M, 457; 0 M' L. T. 212; 3 Ind. Cas. 4ob, 

referred to. 

Secrcfarij of Stal' for India v. Penini'il Pillay, 
21 M. 279; 11 M. L. J. 117 aiul Mnrisnsa MitdeUar v. 
Secretary oj State for India, 14 M. L. J. 350, distin¬ 


guished. 

Moryiin v. Kirby, 2 M. 40. Kri^dm Aiyan v. 
rhella Mndali, 7 M. H. C. K. 00, Itamachandra v. 
yarayannAicaini, 10 M. 333. distinguished. 

lun«l-holdcr is not preclmled from showing that 
the excess rif wet ciillivaticm, 1st or 2nd crop as the 
ease mav be. irrigatecl with the uiil of (juvernment 
water, over that existing at the time of the grant, is 
due t<) thriftv use of water or careful muiiiteuancc of 
liis channels’an<l tanks to prevent wastage, and not 
to the use of an increased «iuantity of water; in which 
case water-coss on the increased area would not bo 
leviable. Hut in all such cases, ri"i<l proof should bo 
ri'qiiired. tlie natural |iresum|ition being that the 
jUiantity of water used varies in proportion to the 
extent under irrigation. 


Appeal against the decree of the Sub¬ 
ordinate Judge's Court of Tiniievelly, in Ori- 
ginal Suit No. 51 of 1902. 


^klr. C. F. Napier (Government Pleader), 
for the Appellant. 

Afr. P. H. Stimiaram Aiyar, for the Res¬ 
pondent. 

J udgment.—Tins appeal i.s presented 
cm behalf of the Secretary oi State for India 


in Council against the decree of the Additional 
Subordinate Judge of Tinnevelly directing a 
refund of Rs. 835-13-7, fasU jaiti (water 
rate for a .second crop cultivated on wet 
lands) alleged to have been illegally collected 
for FasU 1310 of the respondent on Mitta of 
Karabaneri Pudukudi, and granting a perma¬ 
nent injunction against the future levy of 
such fasU jasli on the lands situated under 
the plaint tanks, 15 in number. 

2. The tanks in question are fed by branch 
charnels leading from the Pappankar, an arti¬ 
ficial channel which takes off from a river 
called the Karuppanadi. The whole suit turns 
on the right of Government to levy water- 
cess on irrigation so conducted: and this has 
to be judged solely with reference to the 
provisions of Madras Act Vfl of 1865. 

3 A reference to the Act will show that 
the essential conditions for the levy of the 
water-cess are these; 

A. The irrigation must be effected by means 
of the water of a river, stream, channel, tank 
or work belonging to, or constructed by, Gov¬ 
ernment. 

B. If the water from such a source is re¬ 
ceived by indirect How or used after storage 
in an intei mediate reservoir(as in the present 
case), the irrigation must, in the opinion of 
the Collector (subject to the control of the 
Board of Revenue and Government), be bene¬ 
ficial to, and sufficient for, the requirements of 
the crops. 

C. The charge must not be contrary to any 
engagement between the land-holder aud 
Government whereby the former is entitled 
to irrigation free of charge. 

4. We shall deal with these conditions in 

order, 

5. The firsi has been made the subject of 
acute contention before us although in the 
Court of the Subordinate Judge it appeal’s 
to have fallen into the back ground. 

The Subordinate Judge has concentrated 
his attention on condition C ; and if we cor- 
I’ectly apprehend tlie meaning of his judg¬ 
ment as a whole, has decided in the plaintiff’s 
favour,not on the ground that the water used 
w’as not that of a Government irrigation source 
(in it.self a sufficient reason for giving the 
decree sued for) but because lie found that 
the plaintiff was entitled to free irrigation by 
virtue of an implied engagement with Gov¬ 
ernment (condition C). ConHning our atten¬ 
tion in (lie lirst instance to condition A, we 
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think it must ba held to be established in 
faroar of Groveromenb. 

6 . There is fortanately no dispute about 
the facts as bearing on this part of the case. 
The Karuppa Nadi (Black river) above re¬ 
ferred to is formed by the junction of two 
hill streams of which one, the Kulirati, rises 
in Government hills, and the other, Arudithalai 
in those of the Vyravau Kulam ^Iitta. These 
streams bring down water in approximately 
equal proportions. Prom the point of their 
junction the combined river, called the Karup- 
panadi, runs between Government lands on 
one side and ^litta lands on the other for two 
miles to the place where the Pappankal takes 
off by means of anicut and head sluice. This 
Pappankal at its head and for half a mile 
lower down, has Government lands on one 
side, and Mitta lands on the other, after 
which it Hows alternately through ^litta and 
Government lands but chiefly through the 
former. Branch channels from the Pappan¬ 
kal feed the 15 plaint tanks, under which lie 
practically all the lands for which the water 
Tate has been charged, a very .small propor- 

Uon being irrigated from the branch channels 
direct. 

7. Now, apart from all discu.ssion of the 
ownership of the Pappankal itself, it cannot 
be denied that the irrigation i.s effected 
by means of the water of the Karup- 
panadi and following tlie interpreta¬ 
tion of section 2 of Madras Act III of 1905 
adopted by Miller and Munro. JJ. in Urlam 
Propndnxv. The Secrefary of State for Lidia 
IK Council ( 1 ), this river mu.st undoubtedly 
he treated as a Government irrigitiou source 
Lven irrespective of this view, we should 
hold tliat condition A was satisHed by the 
fact that the water of the Government hill 
stre.rm, the Kuliratli, was certainly used for 
the plaint irrigation. That this Kuliratli U 
a Government stream is beyond dispute, 
and the mere fact that its waters before use 
were mingled with those of another stream 
Uhe Aruvithulai) or that they passed through 
a liver bed or channel of joint, or doubtful, 

i even alien ownership, is immaterial. This 
point IS established in the most emphatic way 

y n-nother recent decision L^ecrelary of State 

n, '■"‘'‘"“'""S of the learned Judges 
th re.n (lienson and Krishnaswami lyt 

(1) App. No. 04 oi 1907. 

(«) S. A. No. 1019 uf 1U07. 


JJ.,) is entirely applicible to the pre. 3 on 6 
case and conclusive of the point. 

S. Passing to the second condition (i>\ 
we may quote from the judgment in the ca?e 
last cited: 

The question as to the beneficial charac¬ 
ter of the water taken from the Govern¬ 
ment source and of its sufficiency are not 
for the Civil Court, but for the Collector, 
subject to the control of the Board of 
Jlevenue, and of the Government. Tho. 
Collector in this cise hoviar 1 , 01^)531 fcho 
assessment and he not having boon ovorr.ilo I 
by the higher Revenue authorities, we think 
the plaintiff is cleirly liable to pay t '13 
asse.ssment". 

9. The right of Government to charge 
water rate being thus fir eitiblishel, it 
only remains to consider whether Govern¬ 
ment is precluded from so doing by any 
engagement witli the plaintiff or his 
predecessor-in-title (condition C.) 

10. The plaintiffs ilitta forms part 
of the old Chokkam patti zeniindari^ which 
was permanently settled in 1802, brought 
to sale for arrears and purchased by Govern¬ 
ment in 18.30 and again granted in 1859 by 
a fresh sanad (Exhibit D). It is common 

is fresh grant 

imply an undertaking on the part of Govern¬ 
ment to allow the use of Government water 
free of charge for the lands of i\iezeniin. 

rfart to some extent, greater or less: and that 

apart from this implied undertaking, there 
IS no other engagement with Government 
winch the plaintiff can plea l. The difficulty 
IS to fix the extent of the above mentioned 
implied undertaking. 

11 . According to tlie defendant, it must 

be strictly limited (as regards doable crop 
cultivation with which we are now con- 
cerned) to the extent actually under double 
crop cultivation at the time of the re- 
grant in 1859. " 

\ Plii'intilf’s contention, on the 
other hand, taken at it.s widest and asset 
forth in the plaint, is that the grant allows 
(by implication) tlie free, use of the water 
passing down to tlie Pappankal to any 
extent and ,u any way the grantee may 
choose The Subordinate Judge’s findings, 
assetfortli m paragrapli 18 of Ids jiulo-, 
ment, amount to a considerable limitatiJn 
" I'ecognises tlie plain- 

till 0 right only to the “acoiuLouieJ Hj.v*’ of 
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water througli his (the plaintiff's) sluices 
as it existed in Tlie decree, however, 

goes much further than this, and gives an 
absolute injunction against the levy of 
fasU jasti on the plaintiff’s lands under the 
plaint tat:ks, quite irrespective of whether 
the accustomed flow” was exceeded or not. 
We may say at once that this undoubtedly 
goes too far. No engagement to allow free 
of charge such unlimited irrigation can 
possibly be deduced from the grant and Mr. 
Suudara Aiyar, Vakil for the respondent, 
in fact, stated in the course of the hearing 
of this appeal that he would be content 
with the estjiblisliment of his right to so 
much water as his client's predecessor-in- 
title was accustomed to take from the 
Pappankal through the brancli channels in 
1859. That this is as far as the undertak¬ 
ing can be legitimately presumed will be 
apparent when the reason for inferring its 
existence is considered. It is based simply oti 
the assumption that in fixifig the peshcuih 
with reference to the income derivable from 
the cemtudf/r/, Government must be presumed 
to have taken into account all irrigation 
facilities tlrin enjoyed by tlie zemind'tn 
ryots. 

13. Practically, therefore, the controversy 

narrows ilself down to the question of whe¬ 
ther the implied right to free irrigation 
deducible fiom the gi*ant should be measured 
by the area iirigatedor by the quantity of 
water used—or r.ithor, whether the area 
irrigated shouhl be viewed as a final and 
conclusive measure of t:ie quantity of water 
used. 

1-1. In the great majority of cases, no 
other test of any practical value than that 
of tlie area irrigated can he suggested. It 
has been constantly adopted and acted upon 
as conclusive of tiic extent of a Mittadars', 

ov iiiftin tars' rights to free irriga* 
l ion, as nutnerous decisions show. We need 
o?dy refer to Ckidainbara llao v. The Secretary 
of State for India in Council (3), Lufrhutnee 
Doss V. The Seaetary of St ite for India in 
llounciUV) and the Urlain case (1) above men¬ 
tioned. The respondent’.s Vakil .seeks to 
distinguish these cases on the ground that 
tlie first two relate to Inam villages, and the 
last to a zemindari formed from Haveli 
lands, while the suit Mitta was carved out 

(3) 2(> M. 00. 

(4) 32 il. 107; G M. L. T. 212; 3 IikI. Cas. 406. 


of an ancient zemindari. But it is difficult 
to see why the same principle should not 
be fallowed, the implied undertaking being 
based on precisely the same principle in the 
case of zemindaris and Inams. The chief cases 
adduced on the plaintiff’s side are The Sec- 
rotary of State for India in Council v. Pemiml 
Pillai (5) and Mariasusai Mudaliarv. The Scc- 
rctary of State for India In Council (6). The 
former is easily distinguished on the ground 
that it was passed before the amendment of 
the Irrigation Cess Act by Madras Act V of 
1906. The case of Mariasusai Mudaliar v. 
The Secretary of State for India in Council f6) 
has been referred to by both sides, in support 
of their contentions and is worthy of special 
attention, as arising out of a precisely 
similar dispute, in another Mitta formed from 
the Chokkampatti Zemindiri. It relates 
partly to lands under this same Pappankal 
and partly to lauds under another channel 
from the Karuppanadi known as the Perukal 
and it is notable that the charge of the 
water rate is allowed in the case of the 
former, and disallowed in the case of the 
latter. The two cases are dealt with 
separately in the judgment and as might be 
expected, each side in the present appeal 
relies on the reasoning found in the portion 
favourable to its contention. 

15. We have very carefully considered 
the judgment and it appears to us that the 
vital fact differentiating the case of the two 
cliannels was that in the case of the 
Peruinakar, there appears to have been in 
force, both at the time of the grant and 
thenceforward to the date of suit, a definite 
arrangement whereby the zenumlar and 
Government ryots took the channel water in 
turns of five days each; in the case of the 
Pappankal, no such arrangement lias 
ever been setup. Accepting this ^lorai (to 
use the convenient vernacular phrase) as 
proved, the learned Judges naturally held 
that the rights of the Zemin ryots, must be 
measured thereby without reference to the 
extent of land which they might cultivate in 
tlie exercise thereof. In the case of the 
Pappankal, where there was no such **Morai”, 
they appear to have applied the usual test. 
They say: “The evidence for the plaintiff 
does not prove what is the customary supply 
to wliich tlm plaintiff is entitled in respect of 

(5) 24 M. 279; 11 M. L. J, 117. 

(6) 14 JI. L. J.JoO. 
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tanks Nos. 22 and 23, and does not prove 
what was the exact extent of second crop 
cultivation in 1859”. None of the cases 
quoted in the above judgment is of any use to 
respondent. Morgan v. Kirby (7) and 
Kristna j^yyanv> Vcnhatachila MudaH CS) 
were both suits between private parties, and 
although Government was a party in 
Krishna Ayyan v. Yenkat'ichala MiidaliiS) , the 
suit was brought to establish a right to an un¬ 
interrupted supply of water based on pres¬ 
cription. None of these cases nor the later 
case quoted Ramacahandra v. harayanasami 
(9), deal with the extent to which an implied 
engagement of the nature, now in question, 
extends, or to its effect in barring the right to 
levy water rate. 

16. We should be inclined to hold as 
follows:— 

A land-holder is nolprecluded from showing 
that the excess of wet-cultivation (1st or 2nd 
crop aslthecase may be) irrigated with the aid 
of Government water over that existing at the 
time of the grant, is due to thrifty use of 
water or careful maintenance of his channels 
and tanks to prevent wastage; and not to the 
use of an increased quantity of water: in 
which case water-cess on the increased 
area would not be leviable. Bat in all 
such cases, rigid proof should be required, 
the natural presumption being that the 
quantity of water used varies in proportion 
to the extent under irrigation. 

17. Turning to the facts of the present 
case, we find that water-cess has been 
collected on 225*02 acres, the entire area 
cultivated with double crop, in Fasli 1310. No 
deduction bas been made on account of 
double crop area as existing in 1859; but in 
the written statement the defendant ad¬ 
mits that the doable crop cultivation to the 
extent of 15 Kotas (about 20 acres) existed 
(all under ihe plaint tank No. 3), in 1859, 
and states that he is prepared to refund 
a proportionate amount. In the course of 
the trial it became evident that the above 
figure did not represent the entire cul- 
^vatiou even under tank No. 3 which the 
Government pleader now admits must be 
aken to amount to at least 24 Kotas (say 

it was under the other 
14 tanks he is not prepared to say. 

(7) 2 M. 46. 

(8) 7 M. H. C. H. 60. 

(0) 10 M. 333. 


18. A mass of oral evidence has been 
adduced on both sides, all of more or less un¬ 
satisfactory character, as to wliether the 2nd 
crop cultivation is or is not larger now than 
before the re-grant in 1859. If the plaintiff’s 
witnesses are to he believed, it then amounted 
to 635 or nure than two-tbirds of the 

wet Ayacut. 

This evidence is of a very interested 
character and is unsupported by anything 
in the nature of accounts. The aggregate 
figure is enormous, whether compared with 
the present day cultivation or with the culti- 
vatiou in 1836 which the Subordinate Judge 
finds to have been about 15 per cent, of tlie 
wet Ayacut, and, we have no doubt, is an 
exaggeration. On the other hand, it is perfect¬ 
ly clear from the documentary evidence pro¬ 
duced by plaintiff (Exhibits R. R. S. S. and 
W.) that between 1*36 and 1859, and even 
at the Paimash, 2nd crop cultivation wfts 
carried on in the Kar season under the other 
tanks besides No. 3, which Government has 
not allowed for. The docuinentai’y evi¬ 
dence is most incomplete, no cultivation 
accounts being produced for the period in 
question or the immediately succeeding 
years: but the most noticeable feature 
is the failure of Government even to 
specify the true extent of .second crop cultiva¬ 
tion at the time of grant for which irrigation 
should be allowed free. The figure given in 
the written statement is now admitted to be 
incorrect. 

19 It is suggested by the Government 
pleader that the impi’ovements effected to 
the head works of the Pappankal about 1877 
must have resulted in an increase of second 
crop cultivation. There seems no reason 
whatever to suppose that this was so. Tlie 
works ill question included the lowering of the 
anicut and the construction of a head sluice. 
They appear to have been undertaken mainly 
with a view of preventing the numerous 
breaches in the channel which had usually oc¬ 
curred ill the Pisliaramy season. Their 
primary effect must have been a reduction, of 
the quantity of water passing down the channel 
though no doubt the supply was better re¬ 
gulated and the wastage by breaclies avoided. 
This, liowever, probably in no way tended to 
increase but rather to dtcrease, the kar 
cultivation which takes place between !May 
and October, a sca.soii when freshes arc cum- 
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paratively few and scanty and when no 
breaches were sr.id to occur. 

20. A more plausible cause of recent 
increase of 2nd crop cultivation may be the 
fixing of long term money rents about 20 
years prior to suit, but it is only put forward 
by one or two witnesses and there is no re¬ 
liable evidence as to the extent to which 
it operated. 

21. On the whole, wo see no reason to differ 
from the conclusion of the Subordinate Judge 
that the area of second crop cultivation 
charged for was not in excess of that existing 
in 1859. It follows that it was not liable to 
fadi jasli and that the amount collected for 
Fadi 1310 was rightly ordered to be refunded. 
The question whether any increase in area 
irrigated was affected without the use of an 
increased amount of water- (uiile paragraph 16 
supra) does not, therefore, ar ise. 

• 22. The next inntfer for decision is the 
(luestion of the injunction. As already ex¬ 
plained it cannot possibly .stand in its present 
absolute and unlimited firm wliich goes far 
beyond the rights to which the respondent is 
entitled or what his Vakil now claims. The 
record unfortunately affords no data for 
granting an injunction in sulliciently precise 
terms. On the otlier hand, ther-e arc obvious 
ditliculties in the way of ([ualifying it. To 
be of any use an injunction must be sutlicient- 
ly pi-ecise to lender it easy to determine 
whether any infringement of it has occurred. 
In tlie present case there arc no reliable 
data for li.xing the area of second crop 
cultivation in 1859. and none at all for 
fixing the quantity of water tlieu used for the 
irrigation of the plaint hinds. The only 
course, unsatisfactory as it may seem, is, 
therefore, the omission of tlie injunction from 
the decree. 

23. Tlie apportionment of costs is some¬ 
what ditlicuU. On tlie whole it seems 
equitable that each side sbouhl bear its own 
costs in tlie Court below and that the re¬ 
spondent should recover Ins costs in tliis 
Court from the appellant. lu other respects 
the decree of the Subordinate Judge will be 
confirmed. 

2-t. The respondent has filed a me¬ 
morandum of objections regarding the charge's 

collected in fadis 1308 and 1309, recovery of 

wliirlithe Subordinate Judge held to he barred 
by liniilalion, Thu Subuidiuato Judge was 


right in holding that limitation run.^j from 
the actual date of payment 

The objection mamoraniain mut b 3 dis¬ 
missed with costs. 


MADRAS HIGH COURT. 

Secoxd Civil Appevl Tio. 353 or 1909. 

September 22, 1910. 

PrescM/:—Mr. Justice Munro and Mi*. Justice 

Sankai’an Nair. 

P. X. KEliU—A ppellant 

vf'rsus 

AMMAD KULIjY and otue is — 

Respondents. 

Tyntdlonl iiu l tenant'-Li\i6C—Stipulation ’ Jor 
aurren’I'U' on demand—Xotice t) tj'iit—Ti\in>ffrr oj 
Property Act (/To/ 1882), 103. 

A condition in a deed of lease, whereby the lessee 
agrees to surrender the property deini;»ed to the lesiior 
on deni'itnl, is “a contract to tlio contrary” within the 
meaning of section 103 of the Transfer of IVopirty 
.Vet, and no notice to ipiit is necessary. 

Second, appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit Xo. -t20 of 1908, presented against the 
decree of the Court of the Additional District 
!Miinsif of Calicut, in Original Suit No. I?!- 
of 1907. 

F'd.CtS of the c.ise ai’e set forth in 
the following judgment of the lower ap¬ 
pellate Court;—Plaintiff leased certain 
properly to 1st defendant for one year 
on a rnontlily rent of Rs. 10 on 15th Oc¬ 
tober 1905 under Exhibit A. There i.s a 
provision in the lease that if the rent is 
left in arrear.s an enhanced rent of Ils. 15 
per mensem is payable. There is an ex- 
pre.ss stipulation that the lessee is pro¬ 
hibited from making improvement.s, and 
that if any improvements are made, they will 
not be paid for. First defendant having erected 
a building on the land in spite of the 
prohibition in the lease, plaintiff sent a 
notice Exhibit B to 1st defendant on July 
oth, 190fi, demanding surrender of the pro¬ 
perty within 4 days. The District Munslf 
gave plaintiff a decree for surrender and 
held that 1st defendant was liable to pay 
rent at the enhanced rate from Thalam 1082 
(M. E.) October—November 1907. 

2. The contentions raised in appeal are : — 
(1) Tliat the stipulation as to enhanced 
rent in Exhibit A i.s penal. 
v2) That the full value of cjiupeusatiuu 
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claimed should have been awarded. 

(3) That no proper notice to quit was 
given. 

The first ground of appeal is not pressed 
by appellant’s Vakil. As regards the value 
of improvements claimed, it is provided in 
Exhibit A that 1st defendant is entilled to 
be paid for the improvements existing on the 
date of the lease at the time of surrender. 
The District Munsif accordingly awarded 
Rs. 62-10-7, the'value of 2 sheds (Item No. 2) 
in the Commissioner’s account. First defen¬ 
dant’s claim for reclamation was disallowed. 
The District Munsif held that 1st defendant 
was not entitled to claim the value of 
erections, two warehouses and a shed viz.y 
Rr. 301-13-0 (item No. 1 in tlie Com¬ 
missioner’s account)- The property le.ased 
consists of two contiguous plots on tlie bank 
of the Kolluri river and was used by 1st 
defendant for storing timber. The lease w'as 
not one for agricultural purposes. Any 
contiact limiting or taking away a tenant^s 
right to make improveraent.s is, of course, 
invalid under section 19 of the Malabar 


Compensation for Improvements Act. First 
defendant’s case was that he had merely 
improved and repaired the e.xisting building.s 
while plaintiff states that 1st defendant 
demolished the old buildings and erected new 
ones. The Commissioner’s account shows 


that the buildings, item No. 1 in his account 
had been constructed within the preceding 
year. I prefer to accept plaintiif’s version 
1 do not think that such works can be sait 
to be improvements” as defined in section 
(3) of the Act. They clearly do not add t( 
the value of the holding. Plaintiff ha; 
hitnself only a Kauora right over the pro 
perty The buildings (sheds standing oi 
posts) are not permanent erection.s and car 
be easily removed. In spite of the stipulatioi 
in the lease, 1st defendant erected the shed: 
during plaintiff’s absence and as soon as tin 
latter became aware of the fact, he sent tin 
notice B to which 1st defendant did no 
reply it IS clear, therefore, that plaintiff dit 

no standby and allow the tenant to go oi 

h the work I think that the Uistric 
o X the vain 

1 reclamation. It is no 

satisfactordy proved that 1st defendaii 
reclaimed the land. tieiemun 


3. It appears that 1st defendant, after 


executing Exhibit A, leased a portion of the 
land to defendants Nos. 2 and 8. It is 
stipulated in Exhibit A that 1st defendant 
had no right to transfer possession of the land 
to any one else, and that in the event of his 
not requiringtheproperty, he would surrender 
il to plaintiff. 

The lease does not contain anv clause 
giving the le.ssor a right of re-entry or 
providing that the lease shall become void 
in case of a breach of the covenant against 
alienation. As there is no such proviso in 
the lease, the condition against alienation 
cannot he said to he for the benefit of the 
lessor and is void under the provisions of 
section 10 of the Transfer of Property Act, 
and the lease cannot be said to have been 
determined under the provisions of 
section 111 Clause (9) of the Act. See 
Nil Madhah Snrhar v. Snrl'ar (I), 

Parameshri v. Vitfappa Shanhaga (2). 

4. It is clear that Exhibit B which is 
dated 5tli July 1906 was not a proper notice 
to (luit. The property was leased for a year 
and the period of the lease did not expire 
till 15th October 1906. The suit was institut¬ 
ed on February 22nd, 1907. First defendant 
was allowed to hold over and remain in 
possession after the expiration of the original 
term of the lease. He was entitled to 15 
days’ notice expiring with the end of a month. 
It is not shown that the notice was dispensed 
with and the fact that the lease contains a 
provision that 1st defendant shall surrender 
on demaud does not, I think, deprive liim 
of the right to notice. As no proper notice to 
quit was given, plaintiff is not entitled to 
evict Isb defendant. 

The appeal is accordingly allowed and 
plaintiff’s suit dismissed. ITiider the circum¬ 
stances, T direct that plaintiff and 1st defen¬ 
dant do pay their own costs throughout. 

tldg^mGnt-a—Seeing that in Exhibit 
A there is an express provision to surrender 
on demand, we think there is a contract to 
the contrary witliin the meaning of section 
106 of the Transfer of Property Act. Tlie 
plea of the waiver raised for the respondent 
was not taken in either of tlie Courts below. 
We, therefore, reverse tlie decree of the 
District Judge anil restore the decree of the 
District Munsif with C3sts in this and the 
lower appellate Court. 


(n 18 C. 828. 

26 M. 157; 12 :i. L. J. 189. 
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MADRAS HIGH COURT. 

Second Civir. Appeal No. 1162 op 1901. 

October 14, 1910. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Wallis. 
VELAYUTHA CHETTY and others— 
Plaintiffs—Appellants 

I'ersHs 

GOVINDASAMI NAICKEN— Defendant- 

Respondent. 

Tron.-ijer of ProiH’rty (.Irf /!' of 1882), 55— 
PurchasC'iHotn'y not p.titi — entitled to poi<scssion 

— rciK?or’ff lien for iinjxild purehnite’money. 

Accordini? lo the provisions of tlio Transfer of l*ro- 
j)erty Act, a vendee is entitled to possession even 
though the purchasC'inouey is not paid and the vendor 
is cntitlc<l to have a statutory charge on the property 
for unpaid pnrehase-inoncv. 

Iliijnafli Sinyh v. Pnltn,' 6; A. 125; A. \V. N. (190S) 
3S; 0 A. L. J. Ud; tShib Lot V. Ulrfyienn 11 A 24f. 
doubted. 

It is not oi)en lo Courts of (his country to introduce 
aufl enftu'ce eipiities nioditying the provisions of the 
statute law. 

nVtt v. Mo-phrrson. .30 I. A. 238: 13 M. L. J. 3vS3; 
5 Bom. L. K. NIH; S C. ^\^ N. 41; 31 C. 57. referred to. 

Second appeal against tlie decree of the 
District Court of Coimbatore, in Appeal 
Suit No. 175 of 1902, presented against tlie 
decree of the Court of tlie District Miinsif 
of Erode. In Original rMlit No. 102 of 190S. 

F3.Ct.S«—The suit is for possession of 
plaint land and to recover Rs. 61* from de¬ 
fendants Nos I to o for arrears of rent. De¬ 
fendants Nos. 1 CO J contend that the plaintiff 
liad no right and had no enjoyment in tlic 
plaint lands that the lauds belong to the 4th 
defendant, that they are 4th defendant's 
tenants and they paid to him the whole rent 
due; that plaintiff's suit is barred [by limit- 
«itiou and that plaintiff cannot maintain one suit 
against them. Fourth defendant is brought on 
record on this contention and he contends that 
plaintiff obtained the sale-deed from him 
for the plaint lands that he failed to pay 
consideration for it; that plaintiff was, 
tlierefore, given no p)ssession of the 

lauds and that plaintiff had no enjoyment in 

the lands for more than 12 years before 
the suit and that the suit i.s barred 
by limitation. Item No. 1 was sold by the 4th 
defendant to the 1st plaintiff on 27th Janu¬ 
ary 18^(). Item No. 2 was sold to the 1st plain¬ 
tiff by one A on behalf of the 4th defendant 
on 19th February 1886 and the sale-deed was 
attested by the 4th defendant. The suit 
was insfituted on the 19th ^larch 1901. 


The Di.stricfc Munsif found on the evidence 
that the consideration amount had b 3 ea paid 
for the s.ale by the plaintiff and that the 
possession by the 4fch defendant after the sal© 
was not adverse but only permissive and 
as agent for plaintiff. The plaintiff’s suit 
was accordingly decreed. Oa appeal by the 
4th defendant, the District Judge held that 
tlie purchase-money has not been wholly 
paid and that the plaintiff'.s suit was time- 
baried and, therefore, reversed the decision 
of the lower Court and di-smlssed the suit, 
The plaintiff appealed to the High Court. 
The case came on for hearing in 1907 and 
the first judgment of the High Court will be 
found in tlie c.ise of Velayutha Ghetty v. 
Govinhismvnie NaicVer (1). The appeal 
was ordered to be re-heard on the ground 
that on the date of the former hearing tin 
appellant was dead and no one was brought 
on record to represent him and acj.>rdingly 
tlie appeal came on for re-hearing on the 
llth of January 1901. 

Mr. r. Purashofharm lyor^ for the App3l- 
lants. 

Jlr. T. F. Gopilasami Mu laUat\ for the Re¬ 
spondent. 

Judgment.— This appeal, AW Vela- 

yntha Chetfy v. Gocindtsiwme Maic'cer (1), 
was ordered to be re-heard on the ground that 
at the date of the former hearing the 
appellant was dead and no one had been 
brought on the record to represent him. 
At the re-heariiig it w’as contended that 
wo were wrong in having given the vendee, 
who was found nob tj have paid the whole of 
the piirchase-nioney, an unconditional decree 
for posse.ssion ami we were referred to tlio 
recent decision in Singh v. Palin 

(2), in Nvliich it was hehl that althougli 
a vendee, who has not paid the purchase* 
iiijney, is entitled to maintain an action for 
possession against the vendor, vet the vendor 
has an equity arising out of the purchase- 
money, and that the proper decree is that if the 
plaintiff pay the purchase-money within six 
months, the properly be delivered to him, and 
if he fails to do so, his suit dostand di.smissed. 
The decision follows an obiter dictum of 
Mahmood, J., in Shib Lai v. Uhagivan Datf(;J), 
that “in a case such as this in common with 
some other classes of case.s, equities may exist 

(1) 30 M.o24; 17 M. L. J. 430; 3 M. h. T. 10. 

(2) 30 A. 125; A. W. X. iIOO.S) 3Sj 5 A. L. J. 00. 

U) 11 A. 244. 
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in favonr of the defendant, so as to subject the 
decree for possession to restrictions and condi¬ 
tions appropriate to the circumstances of each 
case.” Now, the provisions of the Transfer 
of Property Act that after conveyance, the 
vendee is entitled to possession and that the 
vendee has a statutory charge on the pro¬ 
perty for unpaid purchase-money, are perfectly 
clear, and the effect of the decision, in our 
opinion, is, therefore, to override the pro¬ 
visions of the statute and to say that the 
vendee is not entitled to possession until he 
is paid. With great re.spect, we think it is not 
open to Courts of this country to introduce 
and enforce equities modifying the provisions 
of the Statute Law. In this connection we 
may refer to the language of Lord Davey de¬ 
livering the judgment of their Lordships of 
the Judicial Committee in Wehb v. Macphe7'son 
(4), wherehe remarks that ‘‘the Law of India, 
speaking broadly, knows nothing of the dis¬ 
tinction between legal and equitable property 
in the sense in which that was understood 
when equity was administered by the Court 
of Chancei*y in England.” Even then if an 
unpaid vendor could set up such an equity in 
England either as to the land or the title- 
deeds which would not appear to be the case. 
Good V. Burton (5), that would not entitle ns 
to enforce such an equity here. With 
reference to the last cited case, it is observed 
in Darts Vendors and Purchasers, page 731. 
that when an unpaid vendor is sued for 
possession of the deeds by the vendee, his 
proper course is to counter-claim for the 
enforcement of his lien. If the present Code 
allowed of counter-claims and the vcodor 
ac couutei-claimed for the enforcement of 
bis charge, we might have been at liberty to 
do as (he Allahabad Court has done, i. c., to 
en orcc the unpaid vendor's charge by passing 

a decree for foreclosure against the vendee, 

but tliat IS not the case before us. 

T. point taken at the re-heai*ing 

as that even allowing due weight to Ex. 
trioT 7 /''' considered by the Dis- 

the 4.th evidence that 

to tlin nl ® possession was adverse 

for r^reshV r 

(4) aoi A 238 at"® whether the suit is 

rAhR.OaV''' L- J- Ex.:309i U Jo,-. 851, 


barred by limitation on the evidence on re¬ 
cord. Eindings should be submitted witbiu 
six weeks and seven days will be allowed for 
objections. 

[The District Judge found that the 4th 
defendant was in possession as plaintiff’s 
agent and not adversely to him and, there¬ 
fore, that the suit was not barred by 
limitation.] 

Judginent.— Accepting the finding, 
we restore ihe decree of the District 
Munsif with costs here and in the lower 
Courts. 

Appeal aUou'eih 


(s. c. 1 M. W. N. 63<).) 

MADRAS HIGH COURT. 

Civil Revision Petition No. 309 op 1909 

July 22. 1910. 

Present: —Mr. Justice Wallis and Mr. Justice 

Krishuaswami Aiyar. 

INDET^ CHINA NAGADU —Dependant 

— Petitio.nkr 
verstis 

POTU KONCHI VENKATASUBBAYA— 

Plaintiff— Rrspondext. 

Mtulrns Land Art (I of 1908), .s. 3 cl. 2 

{d)—Ksi(ite—.jHfi!ilictlon of Civil Court- Presumption 
as regards iniiiW —Burden of jiroof. 

Tlieonnsof proving that an inam village conics within 
the flefinition of clause 2 (d) of section 3 of the REarlrns 
Estates Laud Act and that the jurisdiction of the Civil 
Court is ousted is on the defendant. 

^ . 1 as to there being n pre¬ 

sumption that the iuom i.s only a grant of Land 
Keveuue, there can he no presumption that an i'anm 
was granted to a person not owning the Kudivnram. 

Petition, under .section 25 of Act IX of 
l^S7, praying the High Court to revise 
the decree of tlie Court of the District 
Munsif of Ellore, in Small Cause Suit 
No. 670 of 1908, dated the 23rd day of 
November 1908. 

F^CLSa The plaintiff is a sharer in 
an inam village which has been enfran¬ 
chised as a personal iyiam by the Inam 
Commissioner. The defendant is a tenant 
cultivating land in it and has executed 
and registered a mnrhib'kn. One of the 
issues framed was whether the Civil Court 
has jurisdiction to try the suit. It was 
contended that the suit for rent should be 
brought in the Revenue Court as the 
inam village comes within the definition 
of an estate under section 3, clause 2 (d) 
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of the Estates Land Act. The District 
IMunsif held that the onus of pioving this 
issue was on the defendant who set it up 
in bar of the jurisdiction of the Civil Court 
and found that the defendant liad failed 
to discharge the onus. Tlie defendant 
appealed. 

Mr, P. N(irni/nunmurtJn\ for the Peti¬ 
tioner, 

Mr. V''. Rnmesam, for the Respondent. 

Judgment. —The onus is on the de¬ 
fendant to sliow that the village comes 
within the definition in clause 2 (»7) of 
section 3 of the Madras Estates Land Act. 

Whatever may he .said as to there being a 
presumption that the hinm is only a gi’ant of 
the land revenue, we think there can be no 
presumption that an ninm wa? granted to a 
person not owning the Kndivnram. 

Tlie petition is dismissed with costs. 

/ V/ if ioi din in i s'sp> J . 


ts. V. 1 M. \V. X. 0 10.) 

MADRAS HIGH COURT. 

Si-coNi) Civir. Aitkai, No. 121-3 or 

September 20, 1910. 

Prp.s'pnf: —Ml*. Justice Abdur Rahim and 
Mr. Justice Krishnaswnmi Aiyar. 

K RIS n N Il’i R—Dr rr. n pant—A I'I'k m.a nt 

rcr.'Us* 

SARVOTHAMA ROYAR ano othkiis— 

P I, At N T I KK.s — R F:sro.V DENIS. 

Civil Vrorcdurv O-.h' ( I* ../ <1. SIJ. 11. 

— Vt}WCi'i< of Aiifii'llofv Court. 

'I’lie Hitjli (-'o'lrt in .«ih-<>h< 1 nii'l tho District 

.Tctl'^c «)u nppcal can I'.'iss ii Uccrc-c nj'.iinst a ilcfciulaiit 
4 *veu the plfii»i>itT ha-* j» ►t IiUmI .'luy appeal nr 

t-ross-nhjr'ctions aifjoa^t ilic Uccrcc dismissin^f the 
suit ai'ainst him. 

Second appeal against t!»e decree of 
the District Court of Tanjoro, in Appeal 
Suit No. Sl.'> of 190:^, prosonteil ajrainsi 
the decree of tho C/*)urt »)f Llio District 
Munsif of Valanglman, in Original Suit 
No. lOS of 190S. 

Facts. —'I'liis is a suit fnr Rs. 154-8-0 
Ijeintf the amount, of mesne profits for tho 
years 1905. 1906 and 1907 in respect of 
certain laiuls described in tho plaint. 
IMaintiiT's case is that lie obtained symboli¬ 
cal delivery of one-half of certain pro- 
perlies, the other half of which helonged 
to 1st defendant; and in a .subsequent divi¬ 
sion lietwcen him and 1st defendant on 


30th January 1904, the suit lands were 
allotted to that half. The 1st defendant 
was, however, in possession of the entire 
land in the three years in suit, and was 
in enjoyment of the profits through 2nd 
defendant, his purakudi tenant. First de¬ 
fendant pleads that he received from the 
tenant only hi.s lialf .share of the rent and 
has subsequently mortgaged his share to 
strangers. He says that 3rd defendant is in 
posse.ssion of plaintiff’s share and should give 
plaintiff profits. 

The District Jlunsif found that the plaint 
properties fell to the share of plaintiff by 
a partition-deed, dated the 30th September 
1904 and that the 1st defendant was in 
po.«session of the lands for the years, 19C5, 
1906 and 1907 through 2nd defendant and 
gave a decree for plaintiff against 1st 
defendant dismissing the suit as against 
the other people. The first defendant ap¬ 
pealed to the District Court. The Dis¬ 
trict Judge found that the grant of the pro¬ 
fits for 1905 was barred, hut otherwise 
confirmed the lower Coiirt’.s decree. The 
first defendant appealed to the High Court 
on the ground that tliei’e was no evi¬ 
dence to support the lower Court’s find¬ 
ing of 1st defendant’s possession through 
2 nd defendant. 

Mr. S. Mitthin Mudnliar, for the Appel¬ 
lant. 

Jill*. C. Bnlarama for the Respon¬ 

dents. 

Judgment. —The learned pleader for 
the appellant, (1st defendant), contends 
that there i.s no evidence to .show that the 
Ist defendant was in possession of the land 
after partition or that the 2nd defendant 
paid rent to the 1st defendant for 1906 
and 1907. This contention seems to bo 
well-founded and tlie learned pleader for 
the plaintiff has not been able to draw 
our attention to any evidence in support of 
tbe Judge’.s finding. We may also men¬ 
tion that tlie notice (E.xbibit I.) given by 
Ihe plaintiff to tbe 1st defendant on the 
25th December 1906 expres.sly states that 
from 1906 onwards he would himself col¬ 
lect the rent from the 2nd defendant, his 
tenant. This appeal must, therefore, he 
allowed and tho decree against the first de¬ 
fendant set aside Avitli costs in this and 
the Courts below. 
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Bafc the 2Qd defendant is clearly liable for 
the rent for 1906 and 1907 and his payment 
to the 3rd defendant even if true cannot 
absolve him from such liability. 

It is true there was no appeal orcross-objec- 
tions to the District Judge against the Dis¬ 
trict Munsif’s judgment dismissing the suit 
against the 2nd defendant. 

The District Judge had power under 
Order XLT, Riile 33, of the new Civil Pro¬ 
cedure Code, which was in force at the date of 
the disposal of the appeal to him to pass 
a decree against the 2nd defendant; we also 
have the same power and we think this is 
clearly a case inw’hich there should be a decree 
against the 2nd defendant. It is unfortunate 
that the 2nd defendant does not appear 
before us but we think liis liability can hardly 
be disputed. There will, therefore, be a decree 
for the plaintiff for Rs. 66-8-0 against the 2nd 
defendant but without costs. 

Appeal allowed : Decree mndifipd. 


(s. c. 1 M. \V. N. 642.) 

MADRAS HIGH COURT. 

Skcono Civil Appkal No. 871 of 1908. 

JIarch 3, 1910. 

1 )ese7if: Sir Ralph Benson, Judge, and 
!Mr. Justice Krishnaswami Aiyar 

THOTUVAYIL KURUNGOTT 
TKATATHIL THRIKKAYIKKAU 
KUNHI RAMAN alias KUNHAN NAIR 
KARNAVAN and M.\nagf,;40f tjif PUTIA 
VAKASAM TAVAZHI TARWAD— 
Plaintiff—Api'kll.wt 

rersiis 

THODUWAYIIj NEIjLIYOT POYYA- 
PRATH KURUNGOTT THATATHIL 
THIRUJCAYIKIh KUNHI PAHWATHI 
KATHIIjAMAIA and others—Dffkndants_ 

R ESPON DENTS. 

.. ... 

Tarmlu- yuyjwvtU'K nro •ronorallv Im-M 1>v the 
- w, l, tl.n incidents n|- T^nni.f nmna-onicnt. 

Srlr" -S 

female. Tlie older nde V llio senior 


Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 131 of 1907, presented against the 
decree of the Court of the District Munsif 
of Nadapuram, in Original Suit No. 716 of 
1904.. 

Mr. J. L. Ro'frtr/o, for the Appellant. 

Mr. T. Ji. RamacJiandra Tijer, for the 1st 
Respondent. 

Judgment.— The plaintiff and 2nd 
defendant are members of a Tavazhi of the 
Kurungot Tarwad. The plaintiff sue.s to 
redeem a Kanom of certain properties which 
belong to the Tavazhi along with other 
properties. They were acquired in p 7 itravn‘ 
hasam right. The question is who is the 
ICarnavan of the Tavazhi? It has been held 
that Tavazhi properties should be held by the 
Tavazhi with the incidents of Tarivad manage¬ 
ment. It is the rule in Malabar that 
the senior male manages the Tavtoad pro¬ 
perties. But the earlier and original rule 
was management by the .senior female though 
the practical inconvenience of such manage¬ 
ment lias led in modern time to management 
by tlie senior male. But the older rule 
survives in Sontli Canara and .among the 
descendants of Royal families in Malabar. 
Tn this case the custom is set up of manage¬ 
ment of the Tavazhi properties by the 
senior female. The enquiry as to custom 
in Malabar is generally an enquiry as to 
what is the law and not as to what is the 
usage at variance with law. Having regard 
to the prevalence of the custom of man¬ 
agement by the senior female we should be 
satisfied with niuoli less evidence of the 
us.tge than in cases in which the usage is 
opposed to tile well-established law of the 
country which only admits of rare exceptions. 
Going to tlie evidence we start with the 
concurrent finding of both the lower Courts 
riie oral evidence relied on by the Courts 
below, IS fairly satisfactory and it is support¬ 
ed by the judgment Exhibit XXXIX and 
the Karar Exhibit S. The plaintiff’s own 
statement and conduct are clearly in favour 
of tl.o eu.stom .alleged. are not prepared 

to disturb the finding arrived at below. The 
plaintiff contends that even as an niiaudrnvan 
he IS entitled to redeem. This was not t!ie 
case set np below. He elected to state his 
case on the footing that lie was the Karnavan 
1 he question mayarise whether as nnandravan 
he can ask for redemption when it is alleged 
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that there is an agreement to renew. We 
are not prepared to allow the plaintiff to 
change the basis of his claim. We dismiss 
the second appeal with costs. 

Appeal (h'smiased. 


(s. c. 1 M. W. X. C48.) 

MADRAS HIGH COURT. 

Civil Rrtision Petition No. 201 of 1909. 

October 26, 1910 

Present: —Mr. .Justice Munro and ^fr. Justice 

Sankaran Nair. 

SURRAMANIA AIYRR— Petitioner 

versus 

SRINIVASA AIYER and others — 

Respondents. 

Civil Procedure X/I’<*/1882), 318 tnul 

622 — Anction-piirchosei—Ohstrnrlloii of counter- 
j}ctlfionerii—Chtimimj utnler judfjnient■debtor—Reiitovtil 
—Juri.'^dictiou. 

Where the counter-petitioners, obstructing <lelirory 
of property to the auction-piircliaser, derived their 
title from the jud-rment-dcbior subsequently to the 
nttrtfhinent, under which the auction sale was held, 
tlie Court is bomnl to order delivery to the aiiction- 
jiiirchnser. 

Civil Revi.don Pelltion under section 622, 
Civil Procedure Code, 18S2, (section 115 of 
new Code) against the order of the District 
^luiisif of Valangiman, in (E. P. No. 664 of 

1908), in S. C. 3. No. 3172 of 1900. 

Facts*—One S obtained a Small Cause 
decree in Small Cause Suit No. 3172 of 
1900 and attached tlie interest of the defen¬ 
dants in that suit in certain properties on 
the 2r)th of Ortoher 19()2. 'I'he sale in 
pursuance of the attaeliment w’as Ijeld on the 
6 tli of August 190S and the petitioner a 
stranger purchased tlie same in auction. A 
fertificate of sale was issued to him on the 
Sth ot September 1908. The anction-pur- 
chaser applied to be put in possession on the 
20tU of November 190S and tbe counter- 
petitioners obstructed saying that they held 
of tlie defendants by a sub-usufructuary deed 

of the 27tb of April 1904 and of the 12tb of 
July 1905. The petitioner then applied 
under section 318 of the Civil Procedure 
Code for being put in possession of the lands 
bouglit by him after removal of tbe obstruc¬ 
tion by tbe counter-petitioners. Tbe District 
Munsif pa.ssed tbe following judgment. “The 
petitioner admits tbe counter-petitioners 
are in possession of the property and bo now 
finds they bold tlie possession as mortgagee 


IEBAL HUSAIN V, JAFAA ALI KHAN. 

under the jadgment-debtors. He asserts the 
mortgage is invalid. It is not necessary to 
consider whether the mortgage is valid or 
not. As it is admitted, the counter-petitioners 
are in possession under a mortgage taken 
long prior to the petitioner’s purchase, the 
petitioner cannot be given possession. The 
petition is rejected with costs.” The petitioner 
then applied for revision to the High Court 
on the ground that the District Mnusif failed 
to exercise the jurisdiction vested in him 
under section 318, Civil Procedure Code of 
1882, and that the criterion under section 
318 was not the date of purchase, but tbe 
date of attachment which was prior to the 
date of the sub-usufructuary mortgage 
under which the counter-petitioners claimed. 

Mr. T. V. Seshagirt lyer^ for the Respond¬ 
ents. 

Mr, N. /?. K. Tafazhariar^ for the Peti¬ 
tioner. 

Judgment.— Under section 318, 
Civil Procedure Code, the District Munsif 
was bound, in the admitted circumstance.s 
of the case, to order delivery. The decree is 
set aside and the petition is allowed with 
co.st.s. 

Petition allowetl. 


(s. c. 13 O. C. 282.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Application No. 10 of 1910. 

May 13, 1910. 

-Mr* Evan.s, A. J. C., and 
Mr. Piggott, A. J. C, 

IKBAL HUSAIN— Decrke-holder— 

Applicant 

versus 

JAI^AR ALI KHAN—JoDGMEXT-DEBToa— 

Opposite Party. 

f ii'il Procedure Code (Act V of 1908^, s. 73 —Rateable 
dialributioH, a/ipUcation for—Notice to rival decree- 
holderti, iicce^^sity of. 

An applicntion for rutouble distribution should bo 
dealt with after notice to the rival dccroe-holdor, 
whose interests may be seriously afTccted thereby. 

Appeal against the order of the Sub- 
Judge, Lucknow, dated 10th September, 
1909. 

jMr. Sami-ul-lah lieg^ for the Applicant. 

Mr. Zahur Ahmed, for the Opposite Party, 
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IKBAL HUSAIN V. JAFAR ALI KHAN. 

Judg^mCIl'ti—This is an application 
in revision against an order of the learned 
Subordinate Judge of Lucknow, dated Sep¬ 
tember 10th, 1900, rejecting an application 
under section 7;^ of the Code of Civil Pro¬ 
cedure made under the following circum¬ 
stances. Nawab Jafar Ali Khan had caus¬ 
ed certain immovable property to be at¬ 
tached in execution of a decree held by 
him against I’atima Begani and otliers. 
Sadiq Ali Khan and Kasim Ali Khan liad 
also taken out execution of a decree, held 
by them against Fatima Begam only, and 
it uould seem that they had also obtained 
an order of attachment against the same 
property, or part of it. On June Uth, 
1909, they applied to the Court under sec¬ 
tion 73 of the Code of Civil Procedure, 
(A.ct V of 1908), asking that their decree 
might be satisfied by rateable distribution 
of any assets, which might be realized by 
sale in execution of Xawab Jafar 41i 
Khan'.s decree. The Court passed an c.r 
parte order, dated June 24th, 1909, tlie 
effect of which is that the execution pro- 
erodings instituted by Sadiq 41i Khan and 
Kasim Ah Khan shall be amalgamated witli 
the proceeaings which were goinff on under 
Nanab .iafar All 7vban's application, with 
a view to an eventual rateable distribution 

Aim . 22iid, 

1J09, the Court re-considered the matter 

and ordered a separate sale-statcment to 

be prepared in connection with the appli- 

ca ion of Sadiq Ali Khan and Kasim Ali 

A1 kL • under Jafar 

tff fi. T®*'’ sufficient 

to satisfy that gentleman’s decree On Sph 

AiTK han Kasim 

Ah Khan applied for rateable distribution of 

the money thus realized; and two days later 

their application was rejected by the order 
♦ o’ 1 o’L s-Pphcation cannot be enter 
crflrmed:-! • "ot yet been 


Conr^in 'rev' ’’'’“uffl't before 

Hnsain.whoisAsI- 

Ali Khan and Ka'sfm lu rT 


Jafar Ali Khan, and we have IiearJ ceunssl 
on both sides. 

The proceedings of the learnel Siibirdi- 
nate Judge are not satisfactory". The 
order of June 14th, 1909, should not have 
been passed witliont notice to the rival 
decree-holder. With regard to tlie order 
of July 22nd, 1909, tlie parties before us 
were not able to refer us to anything in 
the rules under section 70 of the Code of 
Civil Procedure, which rendered it incum¬ 
bent on the Court to prepare a separate sale 
statement on the application of Sadiq Ali 
Khan and Kasim AU Klian. ^Ve are not 
able, however, on the materials before us to 
say with certainty that there may not have 
been something in the circumstances of the 
case which justified the view taken by the 
learned Subordinate Judge that it was not 
possible for him simply to continue the exe¬ 
cution proceedings on the lines indicat¬ 
ed by Ills order of June 24th 1909. It is 
clear that rules framed by the Local Gov- 


.— t \n mi- uivil rro- 

ceclure^ Code, cannot have the etfecb of 
nullifying tlie provisions of section 7.3 of 
the^ same Code; but it is conceivable that 
difficnlties may arise in particnlar cases. 
The Local Government might have just 
cause for complaint if sanction were obtain¬ 
ed to the sale of certain immovable pro¬ 
perty upon a statement of the facts wliich 
representeii the value of the property as 

much in excess of the amount of tile decree, 

and it were afterwards found that, in con¬ 
sequence of an application under section 73 
of the Civil Procedure Code by another 
decree-holder, the sale of the entire property 
in question had failed to satisfy the decree 
in connection with which sanction had been 
given. It would appear that some such con¬ 
siderations as this must have influenced the 
eai-ned Subordinate Judge, both in passing 
his order of July 22nd, 1909, ami in summari¬ 
ly rejecting tlie subsequent application of 
Sadiq Ah Khan and Kasim Ali Khan by 
means of the order now under considera¬ 
tion. We find it impossible, liowever, to 
maintain this order as it stands. The lower 
Court seems to iiave got into difiicuities to 
start with by passing its onler of June 
24tli, 1909, cf parfp ; applications for rate¬ 
able distribution siiould be dealt with after 
notice to the rival decree-Iiolder. whose in¬ 
terests may be very seriously alTected there- 
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b}'. The difficulty about the Local Govex’n- 
Tnent\s sanction to the sale might have been 
met by intimating to tlie Collector tlie fact of 
the application of Jane 14th, 1909, and such 
orders as the Court might have seen fit, 
after pi-oper inquiry, to pass upon the same. 
The difficulty now is tluit the application of 
September 8th, 1909, appears on the face 
of it a proper application under section 73 of 
the Civil Procedure Code, apart altogether 
from any question as to tlie effect of the 
orders of June z4th, 1909 and July 22nd, 
1909, and that the reasons given by the 
learned Subordinate Judge for summarily 
rejecting the same are of no weight. If he 
means to say tliat he lias no assets in his 
hands available for distribution until the sale 
has been coiitirmed, that is a difliculty, which 
could and should have been met by simply 
directing the application of September 8th, 
1909, to come np for orders after the sale 
had been confirmed. The statement that 
other property remains to be sold is quite 
beside the point. So far as Nawab Jafar Ali 
Khan's decree is concerned, it would not 
appear that any further sale was proposed 
to be held in execution of tlie same: and the 
fact that Sadi<i Ali Khan and Kasim Ali 
Klian had other property of their judgment- 
debtor's under attaehnient in execution of 
tbeir decree cannot in itself deprive them of 
their rights to rateable distribution. 

It was contended on behalf of Nawab Jafar 
Ali Khan that he was prepared, upon being 
allowed a fair opportunity of doing so, to 
show cause against the granting of the appli¬ 
cation. We have heard some arguments on 
this point, and find that there are questions 
involved witli which we cannot deal on the 
materials before us. The order complained 
of must, in our opinion, be set aside; the 
learned Subordinate Judge has simply re¬ 
fused, for quite inadequate reasons, to exer¬ 
cise the jurisdiction vested in him by law in 
1 espect of the application of September 8th, 
1909. Wo sot aside the order of September 
10th, 1909, and direct the lower Court to 
take up this application de novo, and to 
dispose of it according to law, after due notice 
to the other parties concerned. 

Oi'dcr set aside. 


(s. c. 13 0. C. 286.) 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 63 op 1910. 

July IS, 1910. 

Tresent: —Mr. Lindsay, 0. A. J. C. 

SAKHAWAT ALT—PLAiNTtFP 

Applicant 

rersus 

Thal'ur BALDEO SAHAI— Defendant- 

Opposite Pabtt. 

Limitation Art {IK of 190^S), Sch. I, art. 120—Suit 
to recover money deposited as security for puyment of 
rent. 

Where money was deposited with a lessor as 
security to ensure payment of rout payable under a 
contract of lease: Held, that article 120, Schedule I of 
the Liiiiitution Act, applied to a suit for recovery of 
such deposit. 

t'lK'iidra I/d Mukhopolhyn V. Collector of Lajshahye, 
12 C. 113. referred to. 

Appeal against the decree of the Subordi¬ 
nate Judge as Judge, Court of Small Causes, 
dated Ist April, 1910. 

Mr. /. P. G. Bhaltacharjiy for the AppU- 


L’ant. 

Babu Ishri Prasad, for the Opposite Party. 
Judgrnent. —This application for re¬ 
vision was filed as being one under section 115 
of the Code of Civil Procedure. It is, 
however, in reality an application under 
section 25, Act IX of 1887, for revision of 
the order passed by the Judge of a Small 
Cause Court, dismissing the suit of the 
plaintiff-applicant on the ground that it was 
barred by limitation. 

The plaintiff took from the defendant a 
lease of a village for a period of five years, 
which determined in August 1904. While 
the lease was running, the plaintiff paid to 
the defendant two sums, viz., one of Rs. 140 
on the 2(>Hi May, 1000. and one of Rs. oO 
on ll.e 8th October, 1902. In the receipts 
granted by the defendant, both these pay¬ 
ments are described as having been made by 
way of security {hataurzamanat) and accord¬ 
ing to the plaintiff’s story the agreement 
was that these sums were lo be treated as 
security for the payment of the rent. The 
defendanC-s case was that tlie sums were 
merely advance payments of rent and had 
been duly applied in satisfaction of instal¬ 
ments of rent due from the plaintiff. No 
written conti*act was produced, and there is 
no finding of the Court below as to which 
version of the matter is to be accepted as 
correct. The Court has merely found, that, 
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assuming the plaintiff’s version to be correct, 
the suit was time-barred. 

The plaintiff relied on section 10 of the 
Limitation Act, which was held, and I think 
rightly, not to appl 3 '-. The case is not one of 
trust at all, and it cannot be said that the 
money ever vested in the defendant. It was 
held that the case might fall under article 62 
of the first Schedule to the Limitation Act; 
but the Judge thouglit this doubtful and 
applied article 115. 

It is here contended that if section 10 of 
the Act does not govern the case, it ought to 
be held to fall within article 120, and after 
careful consideration I am of opinion that 
this contention should prevail. 

Article 62 cannot, I think, apply. Incases 
falling within that article, limitation begins 
to run from tlie date of receipt of the mone 3 ^: 
hut here according to the plaintiff's story 
the defendant was not liable to return the 
money till the month of August, lOO t, when 
the lease expired, /.<>., till more than four 
years after the date of the first payment, and 
till nearly two years after the date of pa 3 ^- 
ment of the second. 

Nor can I see how the suit can he deemed 
to fall within article ll.j, for it is certainly 
not a suit for compensation for lireach of con¬ 
tract. 

I tliink the case is one under article 120, 
and I am supported in this view by the rul¬ 
ing reported in Upcndra Lai Mnkhopadhja v 
CoUertor of liajshahue (I). There the suit 
was for recovery of a deposit made to secure 

the due discharge of the plainiiff’s duties as 

manager of an estate under the Court of 

AVards, and it was held that the period of 

limitation could not be less than 6 years from 

the date of the accrual of the right to sue 
(article 1:^0). 

In principle, there is no difference between 
the case wliere security is deposited to ensure 
the discharge of the duties of an office and 

case like the present where the object 

of lease. 

1" <iismi.ssing the 

suit as barred by limitation. I set aside the 
decree and direct the Court below to take 
up the case and dispose of it on the merits 

according to law merus 


(1) 12 C. US. 


Ttecree set aside. 


(s. c. 13 C. C. 289.) 

OUDH JUDICIAL COMMISSIONRR.'S 

COURT. 

Cbisiinal Appl!C4tiox No. 100 op 1910. 

August 18, 1910. 

Present: —Mr. Lindsay, O. A. J. C. 

GAD A HUSAIN —Accused—-Applicant 

versus 

JANKI— Complainant—Opposite PAUrv. 

Cfiiniunl ProcetlureCoiie fAct V of 1898;, .s.s. 203, 
439 —lictuKlon of order pii.-<ised under ihe section—Notice 
to opposite pnrtij not ncressnri/. 

Itcyisiou of an order passed undoi’ section 203, 
Criminal Px’ocodurc Code, can bo made without notice 
to tlio person complained against. 

Ifaridas S'-nijnt v. Saritnllo, 15 C. 008 .at T>. 024-. 
followed. 

Appeal against the order of tlie Di.strict 
Magistrate, Lara Ranki, dated Stli Juno, 1910, 
reversing the order of the Deputy Afagistrate, 
Rara Ranki, dated 2nd May, 1910. 

Mr. R. l‘\ Bahadurji, for the Applicant. 

Pandit .Tngat and Mr. 8. N. Sinhn, 

for the Opposite Part 3 L 

The Oovernmont Pleader, for the Crown. 

J LlCi§fm6n'ti—This is an application 
for revision of an order passed by the District 
Magistrate of Barabanki, under sections 435 
and -137, Criminal Procedure Code, setting 
aside an order of a Alagi.strate dismissing a 
complaint under section 203, Criminal Proce¬ 
dure Code. The complaint was lodged by one 
Janki against a Sub-Inspector of Police, Gada 
Husain. The Magistrate took the statements 
of the complainant and of nine witnesses pro¬ 
duced by him and then dismi.ssed the com¬ 
plaint on the ground that there were con¬ 
tradictious in the statements of the witnesses. 
In revision the District Alagistrate held that 
there were no contradictions and that the 
Magistrate had not carefully considered the 
evidence. He ordered a fresh trial. 

The first point taken here is that the order 
of the District Magistrate is bad, as no notice 
was served on ihe other party, Gada Husain. 
It is pointed out by the learned counsel who 
appears for Janki, that no notice was necessary 
and reference is made to the ruling reported 
in Hnn'das Sa7}ynlv. Sarit7dlail). I agree with 
the view of the law taken in that ca.=e and 
hold that revision of an order passed under 
section 203, Criminal Procedure Code, can be 
mailo witliout notice to the pcr.son com¬ 
plained against. 

Tlie other point urged i.s that the order of 

the District Alagistrate is wrong on the 

(1) 15 C. a0Satj>.G24. 
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merits. I am not satisfied that this is so. 
Oil tlie contrai’y it would appear that the 
reasons ffiven hy the Deputy ^Magisti-ate in 
support of his order dismissing* the complaint 
were not good reasons and that some of the 
statements made in liis order were incorrect. 
For example he stated erroneously that all 
the prosecution witnesses put forward by 
Janki were fellow-casteinen of Janki, who is 
a Kalwar, That is not so. 

I consider the order of the District ifagis- 
tiate was a proper one and I see no reason 
to interfere with it. This .application is re¬ 
jected. 

ApplicaftOit 


(s. c. (). c. 201.) 

OUDH JUDICIAL OOM.MISSIOXRR'.S 

COURT. 

X^iRST Civil, Appe^i, No. .')G of 1910. 

July 29. 1910. 

Presmt: —Jlr. Evans, J, C., and 
Jlr. Lindsay, A. .1. C. 

MOH.^N L.\L—Deckke-holdku—Affmcant 

UU.M.WUN J All—DKCiiEE-iioLi)i:it.— 

Opposiii; P.\in'f. 

(’ii if Prorr.lu. f Co,Ir (.IW I'«./ |JKIS). OR (iniJ 
7R_CjV«7 l*ron;li,rr Cn<lc {.[rt Xl\' •>/]HH2\2Hr> 
o ml 20.) —iiitiOiui iJt‘i’i‘cC’hohli'i‘S“^ 
'h-(nisfrr of <U‘rrrc.< to (he Cniirt nhen' i-calizaflon takvA 
J,hice—Aifijlicatii,ii for r.nu-itfion h, fitc Court rviiliziioj 
i/ionrij, m-rersiti/ of. 

TJk> ohject (»f s« ction 73, Civil Pioccduro Cotlt*, 
is two-fokl,to jn'evcnt imneccssarv multi- 
plicity of execution procoetlings tuul to obvinto 
I lie necessity of each .anil every <lecreo-liobler se¬ 
parately attaching and .s<«j)arately selling the pro¬ 
perty, and, Arroiiiltij, to .'iecure an e(|intablc ndininis- 
ti’ation of the property by puttingall Ihedccreo-hohlera 
ii)>on tiu! same footing and making the property rate- 
ably divisible among tboiii. 

.Section 29.‘5 of ,Vcl -\IV of 18S2, (cornvsponding 
to section 73 of the present Code), diil not require 
ilie lran>fer of a decree to tlie Court where the 
process of I’ealization take.s place .aa a condition 
precedent to an application under section 28.'>, 
(section 03 of the new Code) and, therefore, a fortiori 
it ia not necessary for the decren-lioldor seek¬ 
ing rateable distribution to apply for e.xccution 
of liis decree to the Court where the realization 
lakes place. 

Appeal against the order of the Deputy 
Commissioner, Lucknow, dated llth Septem¬ 
ber 1909. 

Mr. Shahid Husaiu, for the Applicant. 

^Ir. }foh(unin<id Nnsim, for the Opposite 
Party. 

J —This is an application 


[1910 


for revision of an order passed by the Dapufc/ 
Commissioner of Lucknow, in esecation pro¬ 
ceedings under the following clrcnmstaaces. 
The applicant Mohan Lai had obtained a 
decree from the Court of the Subordinate 
Judge of Lucknow against Babu Fateh Chand 
and others and in execution of the same had 
applied for and obtained attachment of the 
immovable property of the judgment-debtors 
as a preliminary to sale. The sale statement 
was drawn up and submitted to the Local 
Government in order that sanction to the 
sale might be accorded. Meantime the pro¬ 
perty in question was sold in execution of a 
decree obtained in a Rent Court by Mirza 
Hamayiin Jali and otliers and the sale pro¬ 
ceeds were held by tlie Court of the Deputy 
Commis.sioner of Lucknow. 

jSIolian Lai presented an application to the 
Deputy Commissioner under sections 63/73 of 
the Civil Procedure Code, repi’esenting the 
facts and asking that he might be allowed 
to share in the a.ssets realized by the sale 
of his judgment-debtors’ immovable property. 
This application was rejected by the Deputy 
CJtnmissioner on the ground that Mohan Lai 
had not, before receipt of the assets, made 
any application in hi.s Court for execution of 
tlie decree. 

The case for the applicant here i.s that 
this order is wrong and that he was en¬ 
titled to sliare in tlie distribution of the 
assets held Iiy the Court of the Deputy Com¬ 
missioner. 

Wo are of opinion that the order of Deputy 
Commissioner is wrong and should he set 
aside. 

The object of section 73 is, as has been 
ruled in various cases, twofold. The inten¬ 
tion is fifstlj/ to prevent unnecessary multi¬ 
plicity of execution proceedings, and to ob¬ 
viate in a case where there are many decree- 
holders, each competent to execute fiis decree 
by attachment and sale of a particular pro¬ 
perty, the necessity of each and every one 
separately attaching and separately selling 
that property. The other object is to secure 

an equitable administration of the property by 

placing all the decree-holders upon tlie same 
footing and making the property rateably 
divisible among them instead of allowing 
one to exclude all the otliers merely because 
he happened to be the first who Iiad attached 
and sold the property. 
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If tte interpretation put upon section 73,. 
read with section 63, of the Code of Civil 
Procedure by the Deputy Commissioner be 
accepted the intention of tl;e section is 
defeated, for Mohan Lai being tlie holder of 
a decree of a Civil Court could not apply 
for execution to the Court of the Deputy 
Commissioner. We do not think tliat Mohan 
LaVs right to obtain satisfaction of liis decree 
should be defeated or impaired by reason 
of his failure to do something which the law 
did not permit him to do. It is true that 
under a recent ruling of this Court [La/n 
Indar Prasad v. Babti Fafeh Chand (1)] 
Mohan Lai might have applied to the Sub¬ 
ordinate Judge for transfer of his decree to 
the Court of the Deputy Commissioner, In 
that case this Court declined to follow the 
ruling in llaghuhar Vai/al v. Banlte Lai 
(2) and held in accordance with a ruling 
of their Lordships of the Privy Council, 
reported in Nihnoui S/Jigh Deo v. 
Taranath Mnlierjec (3) that there is 
nothing in the law to prevent the transfer 
for execution of a decree from a Civil Court 
to a Pent Court or vice versa. It may be 
said, therefore, that ^lohan fjal onglit to 
have applied to the Subordinate Judge for 
transfer of his decree to the Court of the 
Deputy Commissioner and having obtained 
the transfer lie ought then to have applied 
to the Deputy Commissioner for execution. 
It has, however, been ruled by the Calcutta 
High Court, in a case under the Civil J^ro- 
cedure Code of 1S82, that section 2D5 of that 
Code (corresponding to section 73 of tlie 
present Code) did not require the transferof 
a decree to the Court wliero the process of 
realization takes place as a condition pi*ece- 
dent to an application under section 2so 
(section 63 of tlie new Code). In that case 
there had been two attachments one in tlie 
Court of a Subordinate Judge and the other 
in the Court of a Munsif and tlie process of 
I’ealization took place in the former Court 
under section 285. The person whose decree 
was executed in the inferior Court applied 
for rateable distribution without getting his 
decree transferred and it was held that he 

was entitled to get such distribution without 
such transfer. 

(1) 13 O. C. llOj 6 Iiul. Cas. <J94. 

Ifi) !)^C\ I'j3fl2 r. L. 11. aoii'J I. .V. 171. 


Here the property was first attached in tlie 
Court of the Deputy Commissioner and 
under section 63 (1) of the Code, it was that 
Court which was bound to determine all 
claims to the property after realization. It 
was not necessary for !Mohan Lai to first 
have his decree transferred for execution 
to the Court of the Deputy Commissioner: a 
fortiori it was not necessary that he should 
have applied to the Deputy Commissioner 
for execution of his decree. 

We accept thi.s application, set aside the 
order of the Deputy Commissioner and 
direct that the application of Mohan Lai for 
rateable disti’ibntion be re-admitted and 
disposed of according to law. 

The applicant to gethis costs in this Court. 

Application accepted. 


(s. c. 13 0. C. 29o.) 

OUDII JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Acpk.vl No. 256 Ob' 1910. 
.-Vugnst 9. 1910. 

Present: —I^fr. Lindsay, 0. A. J. C. 

S HUB RATI —Prison kr—Appicllant 


versus 


1^1 M P E RO R—R ESPON D E NT. 

Jurij, iM)iver.‘i i*/—rc’r«?u7 irifh respect to an o^'enec of 
vliieli the arc'ised teas nut ehnryed, validitij of—Jliijh 
(Jonrt, interference Inj, leith the rerdict of a jnnj. 

IVlierc an accusnl. who was tn'ud with the aid of 
a jury, was charged of an offeneo of rape and the 
verdict of the jury was to the ofTeet that tlio charge 
of rape was not proved, but that the prisoner was 
guilty of an attempt to connnit rape which verdict 
was accepted by the Sessions -fudge: 1 If!d, that it 
was competent to the jury to return a verdict of 
guilty with respect to an offence of which the ac¬ 
cused was not forniallv charged. 

Ilelil, further, that a High Court will not interfere 
with the verdict of a jury unless it is shown to be 
clearly au<l manifestly wrong. 

Knipress v. llardi Mirdha and Vnicd Sardar, 3 C. 
1H9; (iorernmenf uf Beiajat v. Mah'iddi, 5 C, 871; Queen- 
Kinpress v. Derji (tovindji, 20 B. 215, referred to. 

Appeal again.sb the order of the Ses.sioiis 
Judge, Lucknow, dated 22nd June, 1910. 

^Ir. Muhammad Arabl, for the Appellant. 
The Government Pleader, for the Crown. 


Juagment.—The appellant, Shubrati, 
was tned in the Coiut of the Sessions 
Judge of Lucknow on a charge of rape 
(.section 376, Indian Penal Code) The 
tinal was held with the aid of a jury; and 
the verdict of the jury was to the effect 
that the chai'go uf nipc was nut proved 
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but that the prisoner was guilty of an at¬ 
tempt to rape. The learned Sessions Judge 
accepted the verdict and sentenced the ap¬ 
pellant to tliree months’ rigorous imprison¬ 
ment with twenty stripes. 

The point of law involved in this appeal 
is whether it was competent to the jury to 
return a verdict of guilty with respect to 
an olfence, of which the accused was not 
formally charged. The appellant’s learned 
counsel contends that the only matter left 
for the jury was whether or not accused was 
guilty of rape. He argues that it was not 
open to them to return a verdict of an at¬ 
tempt to I'ape. Ihis contention cannot pre¬ 
vail. In my opinion .section 238 of the Code 


of Criminal Procedure is an authonty for the 
propo.sition that a man charged with rape 
may be convicted of an attempt, although 
no charge of attempt is fi'amed against him. 
In tliis connection the learned (Jovernment 
Pleader, who appears for tlie Crown, has 
called attention to the cases of Einpri^ss v. 
Jfunh Min/ha and Enml Snnlar (1); and the 
Goveninwni nf v. Mahmldi (2). 1 

would also refer to another case, which was 
not cited at the Par, namely, (^ncen-Kmpivss 
V. Dei'Ji fritnmlii (3). Here the point in 
dispute is clearly dealt with; and it was 
held that, where the charge was one of 
murder, it was open to the jury on the facts 
as found, to come to a verdict that the ac¬ 
cused was guilty of the minor otl’eiico of 
(uilpal)le liomici<le. It was also ruled in the 
same case tliat a High Court will not in¬ 
terfere with tljc verdict of a .jury, utdess, 
it is shown to be clearly and manifestly 
wrong. Ill the present cise, after an ex- 
aiiiiuati)n of the evidence, I am satisiied 
that there were before the jury suflicient 
materials for them to come to the conclusion 
tliat tlie accused was guilty of an ultompt to 


rape. 

The appeal is dismissed. 


.•1/y/x.oZ ilid'intaacu. 


(1) 3 V. \>iM 
{‘J) 5 i'. h71. 
(3) UO B. 


(s. c. 13 0. C. 297.V • 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 108 of 1910. 

August 30, 1910. 

Presents — Mr. Lindsay, A. J. C. 

CHAUHARJA BAKHSH— Defendant 

—Appellant 
versus 

Mnsammat KANIZ FATIMA DIBI and 
ANOTHER—Plaintiffs—Respondents. 

JAmHuHitn Act (IXof Sch. /, art. 12-Safc ift 

execution —]’oi<Z sale—Suit for setting aside an execution 
salc—Iicprcsentatice of Judgment’dehtor hound hy 
execution proceedings only to the extent of assets 
received. 

Where a sale in execution is null anil void for 
want of jurisdiction in the Court ordering it or for 
other causes or where it docs not affect a stranger's 
interest, article 12, Schedule I of the Limitation Act, 
docs not apply to a suit to have such sale set aside 
or to .a suit which has indirectly the effect of setting 
it aside. 

Where in an execution proceeding on the death of 
the jndgincnt-dehtor, the name of K was substituted 
as his legal representatire: Ht7d, that K was bound 
hy the proceedings hchl in e.xccutioii only to the ex¬ 
tent of the assets received by her as heir of the do- 
eeasetl ami not with respect to property acipiired by 
K by purchase. 

IfoN' ImI V. Karrab-ul-din, 25 C. 170; 1 C.W.N. 039, 
followed. 

J. Ps. Scl^'ct Case Xo. Vishnu Keshao v. Rant 

Chftndro llhaskar, 11 13. 130 5 Katlar ][uss<ttn V. 
Ifussnin Shah, 20 M. 118. referred to. 

Appeal against the decree of the Additional 
Judge, Fyzabad, dated 5th January, 1910, 
rev’ersing the decree of the Additional Jfiinsif, 
Ky/abad, dated 24Hi April, 1909. 

Mr. Ji'bin Knshnu liancrji, for the Appel¬ 
lant. 

Mr. Wazir Jlasan^ for the Respondent 
No. 1. 

Judgment. —The sole question for 
determination in this appeal is whether the 
suit, which was brought by the respondent 
No. 1, Kani/ Fatima Bibi, against 

the appellant, Cliauharja Bakhsh, and the 
respondent No. 2, Sadilc Ali, was or was not 
barred by limitation, as laid down in article 
12 of the first Schedule to the Indian Limit¬ 
ation Act. 

The facts of the case are as follows r— 
Musammut Kaniz Fatima Bibi is the widow 
of one Alazhar AH Khan, who formerly was 
a co-sharer in a 12 annas Pnkhfadari share, 
situated in Jfa«ru Alipur Khajuri, Par{fiua 
Pachchumrath, Tahsil Bikapur, in the Fyz* 
abad District. In the year 1901, in execu¬ 
tion of a decree obtained by the Oudh Com- 
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mercial Bank, Limited, Eyzabad, the share 
of‘Mazhar AUKhan was sold and purchased 
by one Muhammad Aiyub Khan. Some time 
after this, Mohammad Aiyub Khan conveyed 
to‘Alwi'aminaf Kaniz Fatima the share of her 
husband which he had bought in execution of 
the decree. 

It further appears that at the time of 
the settlement before last of the Fyzabad 
District one Tshri Goshain in a suit brought 
against ^lazhar Ali Khan, obtained a decree 
against him for hirt rights in respect of 39 
highas 11 hiswas, situated in ^EazharAli Khan’s 
share in this village. On appeal it w’as held 
that Ishri Goshain wa.s entitled to hirt rights 
in respect of half of this area only, and the 
remaindei’ was declared to be Mazhar Ali 
Khan’s land. In spite of the order 

passed on appeal the settlement papers con¬ 
tinued to show Ishri Goshain as having 
hirt lights ill Si) hig/iaa and 11 hisivas. At 
the recent settlement the mistake was dis¬ 
covered by the Settlement OtHcer who 
ordered the papers to l)e corrected accord¬ 
ingly, but even then it appears the cor¬ 
rection was not made in accordance withtlie 
orders; and Mazhar Ali Khan, togetlier with 
two other persons, was recorded as the hiit 
holder ot lit bighas odd. The appellant Chau- 
harjaBakhsh obtained a money decree against 
Mazhar Ali Klian, and, in execution of 
that decree, he had brought to sale what 
were described as the hirl rights of Mazhar 
Ali Khan in 7 hiyhas 19 bisivas 5 bistvaui-is. 
By the time execution of the decree took place, 
Mazhar Ali Kiiaii had died and his widow' 
Musammat Kaniz Fatima avus substituted 
as his legal representative. Sale took place 
in 1907 and was contirmed on the 2(itli of 
March of tliat year. The auction-purchaser 
was the respondent. Sadik Ali Khan. 

Muisammat Kaniz Fatima brought this suit 
to obtain a declaration to the effect that she is 
the owner of the 7 bigUas 19 bimca^'b biswani.'!, 
the hirt rights in which were offered for 
sale in execution of the decree. Her case 
is that her decea.sed husband, Mazhar Ali 
Khan, was never possessed of any hirt rights 
in these lands and that the w’hole of Mazhar 
Ali Khan’s right, title and interest in this 
properly having been sold in execution of 
decree in 1901 there was no properly of 
^lazhar Ali Khan left w’hich could be sold 
in execution of the decree obtained by the 
defendant Chauharja Bakhsh. 


The principal defence set up was tliat the 
suit Avas barred by limitation under article 
12 of the first Schedule to the Indian Bimit- 
ation Act. The first Court dismissed the 
claim on this ground ; but the loAver ap¬ 
pellate Court lias allowed tlie claim being 
of opinion that article 12 does not apply to 
the case. 

In appeal it is contended that the suit is 
in substance one to set aaide the sale in 
execution of a decree; and that, as there Avas 
in fact a sale, the plaintiff cannot succeed 
ingettinga declaration Avitbout getting an 
order .setting the sale aside. 

The argument on the other side is that the 
sale Avas a nullity, as the property which 
Avas adA-ertized to be sold had, in fact, no 
exi.stence. There have been many rulings 
laying down the cases in Avhich tliis article 
does or does not apply. One of them on 
Avhich the appellant relies is a judgment of 
this Court (Select Case No. 215, Jwala 
Prasad’s S. C.). In that case the two learned 
Judges differed as to the point now under 
consideration. However, the general effect 
of the numerous rulings, relating to the 
application of this article, appears to be 
that whei’e a sale in execution is null and 
voi<l for Avaiit of jurisdiclion in the Court 
ordering it, or for other cau.ses, or where 
it does not affe<*t a stranger’s interest 
and bind him, or Avhere there is no occa¬ 
sion or necus.sity to set the sale aside, 
article 12 does not apply to a suit to set the 
sale aside, or to a suit which has indirectly 

the effect of setting it aside, in this connec¬ 
tion 1 may refer to the decision of their 
Lordships of tiie Privy Council in the case 
oi Moti Lil Y. Karrab-ni‘dia (1). In that 
case there had been two successive sales 
of the same property, so that the purchaser, 
under the second sale, took nothing, as the 
entire interest of the judgment-debtor had 
been disposedof by the previous sale. At page 
ISb of the report their Lord.ships .say; ‘‘Then 
the learned Judge holds that tlie suit is 
barred by article 12 of the Limitation 
Act. because it is, or ought to be, one to set 

aside the sale of the 22nd of October, ISSIr. 

But the suit is founded on the fact that prior 
to that sale a valid sale of the same interests 
had been made to ilasih, and tliat Moti took 
nothing^ because nothing was left to pass to 
him. Ihe sale is not set aside hnt iu 

( 1 I f iro . T <- »ir -v. out IS 
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found not to affect ibe rights of the plaintiff 

derived from Masih.Between 

setting aside a sale and holding that the 
plaintiff’s lights are not affected by it,there 
is a wide difference.” 

The facts of this case are similar to this 
extent, namely, that, as the entire interest 
of Mazhar Ali Khan in the land in suit was 
sold in execution of decree in 1901, there 
was nothing left to be sold in execution of 
the decree obtained by Chanharja Bakhsh; 
and so in the present case there is no more 
necessity for setting aside the sale than 
there was in the case which was before 
their Lord.ships of the Privy Council. Great 
stress has been laid by the appellant's learned 
counsel on the point tliat in tlie execution 
proceedings Mu.-ianimat Kaniz Fatima Bibi 
was lepresenfing lier deceased husband 
Mazhar Ali Klian. It is argued that she is 
bound by the decree, and that being so 
bound, slie cannot get the declaration asked 
for witliout having tlie sale set aside. It has 
been held that artiele 12 applies to cases in 
which the plaintiff would be bound by the 
sale if he did not snececd in getting it 
set aside Krshnv v. h\imchat:J~ 

ra Hha^har (2) and lC,<hir llussam v 

Huf-sani .So//('6 (d)J. It seems to me, liowever, 
that in the present case it cannot he said 
that Musiivimat Kaniz Fatima was the legal 
representative of lier deceased husband 
far as the property in suit is concerned. 
This pioperty lias not come to Mnsammat 
Kaniz halima as an heir of her decea.«cd 
hn.shaiul; on tlie olher hand, it is found 
tliat .‘‘lie acquiied that properly by pur¬ 
chase in 1001 from tiic person who bought 
it at the auction sale heltl in execution of 
the decree obtained by the Oudh Corn- 
mercral Bank against her liusbaiid Mazhar 
Ali Khan. ^\ hile tlie widow may he hound 
to the extent of I he a.s.sets she has received 
as heir of her deceased ljusbaiul, it cannot, I 
tiiink, be luaintained tliat she is bound with 
respect to the propeitj’ wliich slio has ac- 
(luiied by puicliase. 1 do not consider, 
therefore, that there is anj' force in tlie 


arguuitnl that Mu^avnnat Kaniz Fatima, 
being bound by the decree, was bound to 
get the sale set aside by a suit to which 
article 12, Schedule I, of the Limitation Act 
applies. 1 note that the second ground of 
(2) 11 ». 130. 

[\i) 20 il. lib. 


appeal lias not been pressed. I think the 
order of the lower appellate Court is cor¬ 
rect and should be affirmed; and I dismiss this 
appeal with co.sts. 

Appeal dismissed, 
is. c. 13 o. C. 302.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 6S of 1910. 

August 1, 1910. 

Present: —Mr. Lindsay, A. J. C. 

Shah INAYAT-UL-RAHMAN— 

Plaintiff 

versus 

AZIZ-UL-RAHMAN and others— 

Defendants. 

Civil rvoccduvc Code Olrt Vof 1908), 0. XLir, R. 1 
— Fauix'v appeal—Application for leave to apical as 
a jiauj)cr, ntatters to be considered la determitui- 
lion of. 

Under Order XLIV, Kiilc 1, Civil Procedure Code, 
:iH that a Judge is bound to consider is w'lmt 
is contained in the aliplicatiou, copy of tlio judg¬ 
ment and tlic copy of the decree. Ho is not ut liberty 
to refer to any other mutter in dutennining whether 
tlie apidicatiun for leave to appeal as a paujicr may or 
may not bo granted. 

Saknlai v. Oaiij/tit Ramkrishiia, 28 9. 451; G Bom. 
L. It. 442, referred to. 

Appeal against the order of the District 
Judge, Lucknow, dated 9th April 1910. 

^Ir. Mahommod Mnnim Bakht, for the Ap¬ 
plicant. 

Judgement. —This is an application 

for revision of an order pa.ssed by the learn¬ 
ed District Judge of Lucknow under Order 
XU V , Rule 1 of the Code of Civil Procedure. 
The application before the learned Judge 
was for perinissioii to appeal as a 
pauper and the learned District Judge, 
after considering the application, the copy 
of the judgment and the copy of the decree, 
came to the conclusion that there were no 
reasons for holding that the decree appealed 
against Avasiii anyway contrary to law and 
usage. The only point raised here by the 
applicant is that (lie learned Judge re¬ 
fused to allow his attention to he drawn 
to the evidence recorded at the trial. It 
is contended that an opportunity ought to 
have been given to the applicant to have 
the evidence discussed before the Judge at 
the time of the disposal of his application for 
leave to appeal. This contention cannot, 
however, he maintained. The language of 
Ihu law is peifeclly clear; all Unit the 
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tabu Puttoo Lai, for the Respondent 


Judge ia bound to consider is what is con¬ 
tained in the application, copy of the 
judgment and the copy of the decree. 
He is not at liberty to refer to any other 
matter in determinirg whether or not the 
application for leave to appeal as a pauper 
may or may not be granted. If any 
authority is needed in support of this pro^ 
position it will be found in the case of 
Salctihai v. Gavpat Pamhnahiia (1). 

The application fails and is dismissed. 

A pplication dismtsseil. 

(1) 28 B. 451j 6 Bom. L. R. 442. 


(s. c. 13 0. C. 303.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appe.\l No. 32 of 1910. 
August 18, 1910. 

Present: —Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C. 

MOHAMMAD ABDUL KARIM KHAN— 
Decree-holder—Appellant 

versus 

NAWA/i SINGH and uther.s—Judument- 

DEBTORS—Respondents. 

Civil rrorediire Coile(Act V of 190H;. 4«, Sch. Ill, 

ji«m. 11 (.3)— Art (IX <*/ 1908^, hvh. /, 

art. IB 2 —Saving of Uniitaliun duriiuj period of rxevti. 
lion hij Collccto)—Civil Praccdtirc Code (Art XIV of 
1882^ 6. 248, notice li<med unda — XoHrc ha><i»l 
upon a ^ireccdinij appiicotion which was defectin’ oi 

irrc(fular. 

Tlje protection cxtcmied to a dccrec-lioUlcr by 
the provisions of paragrapli 11 (3) of the third 
Schedule of Act V of 1908 applies, both, to the liiiut- 
utiou of 12 years referred to in section 48 of Act ^ 
of 1908 and* to the limitation of 3 years provided by 
article 182 of the first Schedule to the liuliaii Liiml* 
ationActUXof 1908.) 

Tlic issue of a notice under section 248 ot 
Act XIV of 1882 gives a new start for limit- 
utiou even though the preceding application upon 
which the notice was issued was defective or 

irrejfvilar, i 

iinlunninad Ahfbtl Koriin KImn v. 

12 (). C. 267 ; 3 lud. Cas. 868, and KcAav Lai Berhar 
v.PitamherDas TriOhuwan Das, lU B. 261, referred to. 

BehariLalv. Salih Ham, 1 A. 6<5 ; and Dhonkal 
Sin'jh V. Phahhar Siiujh, l.j A. 84, followed. 

Bha>iwan Jethi Ham v. Dhondi, 22 B. 83, not 
followed. 

Appeal against the order of the Disti-ict 
Judge Hardoi, dated 4th ]Mai’ch, 1910, 
confirming the order of A. G. P. Pullen, Ks- 
quire, Assi.stant Collector, Hardoi, dated 1st 
December, 1909. 

Pandit Ookaran Nath Misra and Mirza 
klv I’iihldk Beg, for the Appcllunt. 


No. 1. 

Judg:ment. » 

Evans, A. J. C.—This is an appeal .against 
an order of the District Judge of Hardoi 
upholding a deci.sion of an Assistant Col¬ 
lector dismissing the application of the ap¬ 
pellant for execution of a decree against 
the respondents. 

The facts so far as they are material to this 
appeal are as below ;— 

The date of the decree is 12th September; 
18 h 4. Three applications for execution \ver6 
made in 1894, 1895 and 1896 ; and on the 
Cith April, 1897, the property was taken 
under the management of the Collector 
according to the provisions of section 323 
and the following sections of Act XIV of 
1S52. It was released on the 1st June, 
1906. On the 21st June there was a 
fresh application for execution. This was 
dismissed for default but re-heared upon an 
application dated the 11th October, 1907, 
and a notice under section 248 of Act X IV 
of 1882 was issued on the 1st April 1908. 
The application then made w’as to .sell 
certain property belonging to the respond¬ 
ents and finally failed for reasoii.s wiiich 
are to be found in the case of Muhammad 
Ahdid Karim Khaitv. Niiraz Singh (.1). It was 
held that the property was not transferable. 
This decision is dated 26th April, 1909. 
Accordingly the appellant put in the pre¬ 
sent application on tlie 19th October, 1900, 
asking for e.xccutioii by arrest of the re¬ 
spondents and also by attachment of (heir 
movable property. The learned Judge has 
held that the application is barred by 
limitation because it was made more than 
12 years after the dote of the original 
decree. 

I do not think that the decision of the 
learned Judge is correct. The case has 
to be decided according to the provisions 
of Act V of 1908. Under section 48 of the 
Act no order for execution of a decree can he 
made upon an application presented after 
expiration of 12 years from the date of the 

decree. Au exception to this rule is allowed 

under sub-section (2) of that .section where 
the judgment-debtor has by fraud or force 
prevented the execution of the decree at 
sometime within 12 years before the date of 


(1) 12 U. U. 207 ; 3 lud. fas. §08. 
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the applicatiou. But there is also a provi¬ 
sion to be found in the third Schedule lo 
the Act, paiagraph 11, which corresponds 
to section :325A of the Code of 1882. This 
provides that so long as the Collector has 
management of the property of a judg¬ 
ment-debtor, the judgment-debtor cannot 
alienate the property and no Civil Court 
shall issue any process of execution against 
either the judgment-debtor or his property 
in respect of any decree for the satisfac¬ 
tion of which provision has been made by 
the Collector under paragraph 7 of the same 
Schedule. The third clause of this 
paragraph provides that the period noted 
above shall be excluded in calculating the 
period of limitation applicable to the execu¬ 
tion of any decree affected by the provisions 
of this paragraph in respect of any re¬ 
medy of which the decree-holder has 
been temporarily deprived. Therefore, it ap¬ 
pears to us quite clear that during this 
period the appellai-.t was temporarily 
prevented from issuing anj* proces.s for exe¬ 
cution against the judgment-debtor and 
(he question arises whether the limitation 
of 12 years refened to in section -18 of the 
Cede of Civil Procedure of ItJOS is such a 
period of limitation as is referred to in para¬ 
graph 11 (;5) of the third Schedule to the 
same Act. There are two kinds of limitation 
with respect to execution of decrees. Section 
48 of Act V of l‘d08 corresponds to section 
2;J0 of Act XIV of 1882 aiul the apparent ob¬ 
ject of this section is to put an end to all 
execution proceedings on the expli’ation of 12 
years from the date ot the decree except in 
certain specitied cases. Tlie second kind of 
limitation is of tiie nature referred to in 
article 182 of the first Schedule to the 
Indian Limitation Act (IX of 1908). The 
apparent object of this article is to ensure 
due diligence by the decree-holder in apply¬ 
ing for execution. The object of these 
two periods of limitation is to prevent the 
execution of decrees from going on iudetinite- 
ly and at the same time to secure to tlie 
decree-holders tlie benefits of their decrees 
if tiiey are ordinarily diligent. There is no 
distinction in principle to be draw n between 
the two periods laid down and, therefore, 
if under any special provision of law a 
decree-holder is prevented within these 
periods of limitation from taking out exe- 
LUlioii it is icasunablu to hold (hat the 


decree-holder should be protected by the 
provisions of paragraph 11 (3) of the third 
Schedule of Act V of 1908 in either case. 
The ruling in Keshavlal Bechar y, Bitamher 
Das Tribhitvan Das (2), which was cited in 
the first Court as an authority for dismi-ss- 
ing the application for execution is not, in 
our opinion, any authority at all. In that 
case the decree was passed in 1874 and the 
property was under the management of the 
Collector from October 1874 up to February 
1892 and an application for execution was pre¬ 
sented on 12th June, 1892. The application 
was contested tnlcr alia on the ground that 
it was barred by limitation under section 230 
of the Code of Civil Procedure of 1882. This 
contention was overruled by the District 
Judge and in appeal before the Bombay 
High Court it is recorded that “the objec¬ 
tion of the Bar under section 230 (of Act 
XIV of 1882) wa.s not seriously pressed in 
the argument of the appellant’s pleader.” 

I do not find any express authority in sup¬ 
port of the contention taken on behalf of 
tlie respondents and, for the reasons stated 
above, I would hold that the present ap¬ 
plication is not barred by the limitation of 
12 years provided by section 48 of Act V 
of 190S. 

Another contention taken on behalf of the 
lespondeuts is that the application is barred 
by limitation of three years under article 
182 of the first Schedule to Act IX of 1908. 
It is conceded that notice under section 248 of 
Act XIV of 1882 was issued on the 1st April, 
1908, and this application was made within 
three years from that date. It is, however, 
contended that the application upon which 
the notice w'us issued w’as defective and 
was not an application according to law 
and, therefore, the notice issued tliereou 
was no notice at all. Upon tliis point the 
rulings of the Allahabai High Court in 
Behnri Lul v. Salik Ram (3) and Dlioukal 
Siugh V. Phakkar Singh (4) are against the 
respondents. The learned Judges of that 
Court are of opinion that the issue of a 
notice under section L tS of Act XIV of 1882 
gives a new start although the preceding ap¬ 
plication upon which the notice w'as issued 
was defective or irregular. The Bombay 
High Court has expressed a contrary opinion 

(2) 19 B. 291. 

(9) 1 A. 97*1. 

^1) 10 A. bl. 
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[Bhagwan MUramv . DW.’ (5)]. I 
to follow the ruling of the Allahabad High 
Coart as it appears to be strictly in ac¬ 
cordance with the provisions of clause to, 
of article 179 of the second Schedule to the 

limitation Act of 1877 which corresponds to 

article 182 of the Act of 1908 

For the above reasons I hold that the 
jipplicatiou for execution is not barred by 
limitation. I would accept the appeal, set 
aside the order of the Court below and 
remand the case through the lovyer ap¬ 
pellate Court to the Court of first instance 
for disposal according to law. The appellant 
is entitled to his costs in this Court and in 

the lower appellate Court. _ 

Lindsay, A. J. C.-I agree. The period of 

limitation applicable to the execution ot 
decrees to which reference is made in para¬ 
graph 11 (3) of the third Schedule to the 
Code of Civil Procedure is iletermined l>y 
the provisions of seel ion 4-S of the Oodo 
read witli article 182 of the 
to tlie Limitation Act (IX ot IdO,.). In 

estimating tlie period prescribed by section 
d? the time during which Collector holds the 
immovable property of the indgment-dehtur 
in management must be excluded; in 

the pre.sent case it is clear that if this 
time be excluded, section -lb oilers no bar 
to the making of an order for the 
execution of the decree on the applica¬ 
tion of the decree-holder. L urther it 
is manifest, for the reasons given by my 
learned colleague that the last application foi 

execution made by the decree-holder in this 

case was within the limitation provided by 
article 182 of the first Schedule to the Limit. 
atiouAct (IX of 190S). 1 emeur lu the 

order proposed. 

Apprid acrt’pfed. 

(.-)) '22 ii. sa. 


vs. 


. . la o. c. aoa.) 

OUDH JUDICIAL COMMISSIONKU'S 

COURT. 

CuiM'XAt, Ai’peai. No. 72 ot' 

June 21, 1910. 

P>-csenf:—Mv. Piggot, J. C. 

AH AN Ahl—A ccusiid—Apim,i> AM 

t’Vi'aii'i 

EMPJ'IROR-COMPLAIXANT. 

I'loccilnn: Cod'' (Art 1 vf >•.-121— 

Suminni-tf Ji'sHMs.'Vf? cx.^'i'dae «*/— 

ojnd'.'don h't^^cd. on—Hr> ishfi 


h,j Uiijh Co>irt-Kciilc»ce Act {lof 1ST2), 27—SUite- 

mrnts made hy accoinptice chctvherc than before the 
Court, admliisibildij of. 

\lthou"U it is not rcfiuired by law tliat a Sessions 
Judge should write a regular judgment when exer- 
cisiug the powers of siuunmry <lis»uissal given to hitn 
by section 421, (Jriuiinal Procedure Code, still the 
matter being one for discretion on the jiart of the 
subordinate' appellate Courts, it is very important 
that such discretion should be exorcised upon sound 

and reasonable lines. .... 

Where ti cofivictiou is bused u|>ou circunifi>tuHtiul 

evidence, the question always remains whether tlio 
evidence wliich has been believed by the Court, which 
heard it is of such a nature that it ought to have been 
acceiited us establishing the guilt of tho accused 
lierson boyoiul reasonable possibility of doubt and 
this is a tpicslion which may be dealt with by a High 
Court u])on an application for revision. 

Section 27 of the Indian Kvideuce Act is a proviso 
to tho }>recediiig sections which deal with what niay 
or may not be proved as against the jicrson making a 
confession. It luis nothing whatever to do with what 
mav or may not be proved as against other persons 
wlien the person who made the alleged confession is 
not himself on his trial but is appearing as a witness 
in the case. 

Hearsay evidence of any statement whatsoever 
made at sinv time and mulor any circumstances by an 
accomplice cannot be produced as against the accused 
before (be Court. StatemcMits made by an accom¬ 
plice elsewhere tlian before the Court and not in the 
presence of the accused can be proved only to cor- 
roborale, to contradict or to impeach the credit of tlio 
accomplice. In no case cun they be put forward as 
substantive cvulcnce of tlie truth of tlie facts therein 
stated. 

Appeal against the ortler of the Sessions 
Judge of Fy/.'ihad, dated Stli February, 1910, 
upholding tlie order of the Deputy Magis¬ 
trate. 

Mr. Bahadnrjiy for tlie Applicant. 

The Goverumeut Pleader., for the Crow'ii. 
Judgment. —On the morning of De- 
eemher 3rd, 1909, the District Judge of Rae 
Uareli was proposing to inspect the office of 
the Additional Miinsif at Sultanpur and the 
fact appears to have been known beforehand 
to the staff of the said office. Before the 
District Judge came on the scene Dhanwaiit 
llae, Nazir of that Court, discovered that two 
Registers No. 6 and No. 10 were missing. 
An iiiciiiiry was set on foot. There were 
three process-servers attached to the Court 
of the Additional Muusif with whom Dhan- 
waut Rae was on had terms, their names 
being Sheonarain Lai, Aman Ali and Bhaw'ani 
Bilik. It is in evidence that he had made 
complaints against them and that they had all 
three applied for a transfer. One of these three 
men, namely Sheonarain Lai, had been ex¬ 
pressly deputed hy the Nazir on tho night of 
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December 2nd to be on duty outside the office. 
It appears that in this JIuusifi the sort of 
watch and ward is performed by tlie process- 
serv^ers in turn, each taking a period of seven 
or eight days. In the present case I gather 
from the evidence that filieonarain Lai was 
expressly put upon this work out of his 
regular turn on December 2[id. The JVazir 
gives no reason for having chosen Sheoiiarain 
Lai but admits that .Sheonarain Lat 
protested and asked to be given pi*ocesses 
to serve instead and tliat he disregarded 
these objections. The registeis were kept in 
a room the door of which was locked and this 
lock was found intact in the morning, al¬ 
though there is no doubt that the registers 
were inside the room when the locked 

the door at 5 r. m. on December 2nd and 
took the kfy away with him. Slieonaraiu 
Lai having been the person on guard on the 
night of the thefi, tIieAf/;/r in reporting the 
matter to the Police suggested tliat suspicion 
must naturally rest upon liim in the first 
instance. His house was searched and 
nothingofa suspicious naturediscovered. The 
investigating Police officer then pursued liis 
inquiry, no doubt in the direction suggested 
by the liy considering what other 

persons there were among the process-servers 
who might be presumed to be at enmity 
witii tlie and on terms of intimacy 

with 8heonaraiii Lai. Pursuing this line of 
inquiry he .seaichcd the house of Hhawani 
Bldk and discovered certain papei-s in con¬ 
nection with which a charge of criminal 
In’cacli of trust was promptly instituted 
against this man. Wlnle in eustoily on tliis 
cliarge it appeal s t hat liliawaui Dhik made 
certain statements to the investigating Police 
officer witli reference to the disappearance 
of the registeis. He was produced before 
a Magistrate on December 7tli, D>0fh and his 
.statement was then recorded in the form 
prescribed under the provisions of section 
1(34 of the Codeof Criminal I’rocedure for (lie 
examination of accused persons. He made 
a statement not including any kind of admis¬ 
sion of guilt on his own part in the matter 
of tlie registers, but implicating Shconarain 
Lai and Aman Ali. On that same date, it 
is said tliat certain pieces of partially burnt 
paper, which looked as if they might have 
formed part of one or other of the missing 
registers, were found in a drain. Certain 
other cvideijco was also fortheumiug and 


Sheonaraiu Lil and Aman Ali were put 
upon their trial on a charge under section 
•iSl of the Indian Penal Code. Bhawani 
Bhik was not put upm his trial at all, bat 
was examined as a witness in the case. On 
the Hth January, 1910, the Magistrate who 
tried the case convicted Sheonaran Lai and 
Aman Ali of the offence charged and sentenced 
them both to imprisonment and fine. 
Petitions of appeal w'ere presented by 
both accused to the Sessions Judge of 
I'yzabad, through the Superintendent of 
Jail, and both of them were dismissed under 
orders dated Pebniary 8th, 1910, reading 
as follows:— Dismissed summarily. Section 
421, Criminal Procedure Code,” over the 
signature of the Sessions Judge. It is evident 
that a petition of appeal through a pleader 
must have been presented very shortly 
afterwards, for I Hud on the record a further 
order by the Sessions Judge rejecting the .same 
on the ground that the appeals received from 
the Jail had already been dismissed, and thi.s 
order is dated Pebruary 15lh, 1910. Sheo- 
naiain Lai has submitted to his fate, but 
Aman Ali has brought the matter before 
this Court by a petition in revision. After 
hearing arguments in support of this 
application and examining the record, 

I issued notice to tlie District i^Iagis- 
(rate and called up, on my own motion, 
the case as against Slieonarain Jial also, 
witli a view to examining the propriefy 
and legality of these eonviction.s. 1 have 
to-day heard counsel in .support of Aman 
Ali s api>lieation and tlie Governnient Pleader 
fur (he Crown, and have considered and 
examined the e\’ideiice on the I’ocord. 
With regard to the orders passed by tlie 
learned Sessions Judge on the petitions 
of appeal from the Jail, I must make a 
few preliminary remarks. I liave alread.v 
hold in a recent case that it is not required 
by law tliat a Sessions Judge should write 
a reguhir judgment when exercising the 
powers of summary dismissal given to him 
by section 421 of the Code of Criminal 
Procedure. It is obvious, however, that 
wliile the matter is one for discretion on 
the part of the subordinate appellate 
Courts, it is very important that such dis¬ 
cretion .slioiild be exercised upon sound and 
reasonable lines. In the present case upon 
a perusal of the Magistrate\s judgment and of 
the petitions of appeal presented to llio 
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Sessions Judge, I am of opinion that these 
appeals raised on the face of them somewhat 
difficult questions of law and of fact which 
required to be carefully dealt with by the 
Sessions Judge. As matters stand all that 
I know regarding the attitude of the 
learned Sessions Judge towards this case is 
that in his opinion, after a perusal of the 
Magistrate's judgment and of tlie petitions of 
appeal, there was no necessity whatever for 
any further examination of the evidence on 
the record or detailed consideration of 
the questions raised. I can only say that I 
am quite unable to agree with him in 
this view. The learned Government Pleader 
has contended before me that if this is my 
opinion I thould, in accordance with the 
practice ordinarily followed in tliis Court, 
remand the case to the lower appellate 
Court and ask for a judgment from that 
Court after a regular hearing. This is tlie 
course, wliich I sliould myself prefer to 
follow in the majority of case.s, but 1 am 
bound to hold that tins Court has a discre¬ 
tion in such a case as the present to go into 
the entire evidence on its own aeount, 
and if necessary even to consider questions 
of fact as if in first appeal. The questions 
raised by this appeal are mixed questions 
of law an<l of fact which it is not very easy 
to disentangle. There is a great deal 
of evidence on tlie record wlncl» onglit never, 
in my opinion, to liave been admitteil; and 
in the case of all convictions based as this 
one is upon circumstantial evidence, the 
(piestiou always remains whetlier tlie 
evidence which lias beim believed by the 
Court which heard it is of su?h a iiatui*e 
that it ought to have been accepted as 
estahlisliing the guilt of the accused persons 
beyond reasonable p)ssihility of d)ul>t, and 
tills is a question whi.di may be ilealt with 
by this Court upon any application f ir revi¬ 
sion. I have tlioiuj! I it advisable, therefore, 
in ilie present cisu to pass a final order 
myself. The most important point in the 
case is the evidence of tlie proiress-servei* 
Hhawani Hhik and the other evidence 
which has been admitted upon the record 
regarding statements made by this man 
at vaiioii.s tiine.'J. Tlie position taken 
up by the Magistrate in tliis connection is 
certainly an iinpo.ssible one. He has allowed 
evidence to be freely put up on tlie record 
^egarding statements made by Bhawani 
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Bhik to the Police officer who investigated 
the case and to a witne.ss Munshi Sangam 
Lai whilethesaidBhawani Bilik was in Police 
custody, on the ground that these statements 
re.sulted in the discovery of certain relevant 
facts, and tliab consequently section 27 of the 
IndianKvidence Act. permitsthem to be prov¬ 
ed. Now section 27 of the Indian Evidence 
Act has nothing whatever to do with the 
circumstances of the present case. It is a 
proviso to the preceding sections which deal 
with what may or may not be proved as 
against the person making certain con- 
fe.ssioD. It has nothing whatever to do with 
what may or may not be proved as against 
other persons when the person who made 
the alleged confession is not himself on 
his trial but is appearing as a witne.ss 
in the case. Nor does section l.'hl of 
the Indian Evidence Act, which is also 
referred to by the Afagistrate, justify the 
position taken up by him. Accoiding to the 
provi.sions of rhat section the evideucs given 
in Court hy Bhawani Rhik was admissible 
asagainst Jmieonaraiu h il and Aman AH, even 
tliough the Coui t might be of opinion that 
Bliawani Bhik had himself been their accom¬ 
plice in tlie commission of the otfence with 
wliich they were charged. It does nob follow 
that if Bliawani Bhik was an accDmplice, 
therefoi-e, hearsay evidence of any statement 
whatsoever made at any time and under any 
circumstances l)y Bhawani Bliik may be pro¬ 
duced as against the accused before the 
Court. Acc.arding to tlie ordinary rules of 
evidence statements made by Bhawani Bhik 
elsewhere tli.au before tlie Court, and not 
ill tlie presence of either of the accus- 
ed, could be proved only to corroborate 
Bhawani Bhik, to contradict him or to 
impeach his credit. In no case could they 
bo pui> fot'ivard as substantive evidence of 
the ti-uth of the fact therein stated; that is 
to say, they could be used by the Court only 
in order to help it to make up its mind 
wliether it did or did not believe the evidence 
given by Bhawani Bliik in the presence 
of the accused. The only section under 
which tlie sort of evidence to which I am 
i-eferring, an<l of which there is a great 

deal on the record, could possibly have been 

put forward would have been section 10 of 
the Indian Evidence Act. The precise 
applicability of that section to a case like 
the persent is one which I need not discuss 
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here, becaase ia this particular case, apart 
from the objectionable evidence itself, there 
is no evidence on the recordon the strengrtli 
of which any Court conld hold that there 
was reasonable ground for believing that 
Bhawani Bhik had conspired with Sheo- 
narain Lai and Amau Ali to perpetrate 
the theft of these registers. For these 
reasons I exclude altogether from the 
evidence in this case the statement made 
by Munshi Sangam Lai and a great deal of 
what the Sub-Inspector has deposed ns to 
what he says was told him by Bhawani Bhik 
at one time or another in the course of his 
inquiry. I am of opinion that the accused 
have been seriously prejudiced by the 
introduction into ibis case of all this in¬ 
admissible evidence, and 1 am by no means 
satisSed that a Court of appeal after properly 
considering this matter would ho justified in 
maintaining the c.onviction oven if it thought 
that there was other evidence on the recox'd 
upon which the accused might perliaps have 
been convicted. I am of opinion, however, 
that the evidence on the record is both 
slender and uni*eliable. 

* * 9 * -If * 

I am, however, of opinion that the case is a 
suspicious one altogether, and as 1 have 
thought it my duty in tlie absence of any 
assistance fx’om the Sessions Judge to examine 
and take into my consideration the evidence 
as a wliole. I am hound to give eifeefc to my 
conviction tliat tlie charge was not satisfac¬ 
torily provetl against either of the accused 
persons. I .set asitle the orders of both the 
Courts helo-.v iu this case, acquit both 
Sheonaraiu Lai and Aman Ali of the offence 
charged again.st tliom and direct that tliey he 
I'eleased. The fines if paid will he refunded. 

()nh>r aft aside. 


(s. c. 2.-, 1*. i:. lOlO Cv.) 

PUNJAB CHIKF COURT. 

rfdMiNvL Rkvision No. 7!> or lf>l*h 

July 10, 1910. 

—Sir Arthur Reid, Kt., Cliief Judge. 

KMPHROR— COMCLAINANJ- 


reisulf 

ABDUL GHANI—Accdsei*. 

('riinitiril Pion-tltitu- (?"«/'■ i.\rl I «/ ISUS),-■<. 2*J(J 
Pro rr^.srrrrrr rr/.nrt -lustihUion of rrinuo'il pro r<v/- 
in-tslo, Ui.hirt Juiljr-ArqniHal of orrused—Process 
— <,-rcrr's linhilil'i to p nj roiupriisotion—C'oiuplainonf. 

A oil report, that the uctMised 


Imd obstructed him while executing a warrant in 
execution of a decree for custody of a wife and had 
removed the woman from his custody, the District 
Judge instituted criniinul proceedings against the 
accused, is not a person upon whose complaint or in- 
formation the accusation was made, and is not iiahlo 
to pay compensation under section 250, Criminal 
Proeodure Code. 

Uhm nt Ch'juder Nath v. Jahed Ali Biswas^ 20 C. 
•tSl; In the matter of ths petition of Bam Padaratlif 26 
A. 183; A. W. N. (1903) 216, followed. 

Case repoited by BT. A. Rose, Fsquire, 
Sessions Judge, Ambala Division, with his 
No. 92-P. of 10th January 1910. 

PdCtSt—Abdul Ghani, process-server, 
made a report to the effect that on 15th 
April 1905 he received a warrant for the 
arrest of JL/fatximo/ Bhani, daughter of 
Kanhya, re.sident of inattza Khatauli, against 
whom a decree for custody had been obtained 
by one Fateh Singh; that he accompanied 
by the decree-holder reached m /nra Khatauli; 
that Mftsammnf Bhani was found sitting in 
front of her house ; that she at first resisted 
the arrest hut afterwards accompanied him 
with the decree-holder; that when they had 
gone a distance of some 300 paces Mnsammaf 
Ganeshi and Nando ari*ivecl, caught hold of 
Musammat Bhani’.s arm and cried oat that 
Musammaf Bhani was being taken away 
by the process-server; that thereupon seven 
accused arrived out of which the complainant 
identified Kapur Singh and Mutsaddi; tlmt 
Kapur Singh wanted to .see the warrant 
and on the same being .shown to him, ho 
snatclied away the warrant and tore it into 
pieces and then took away Mtisuniinat Bhani 
by force; that none of the villagers would 
give evidence for him and con.sequently he 
got his report attested by two passer.s-by 
hut he doe.s not recognise them either. 

One of the wdtnes.ses to the report who 
was traced denied any knowledge of the 
occurrence or signing the report. The other 
attesting witness could not be traced. Punnu, 
a third witness to the report, also pleaded 
ignorance about the occurrence and denied 
affixing his thumb impression to it. 

The accused were acquitted by ^I. Sahib 
Dad Kliaii, exercising the powers of a ?.Iagis- 
trate of the l.st class iu the Ambala District, 
but the complainant Abdul Ghani was 
directed, by ordex’, dated rxth July 1909, 
under section ^50 of the Criminal Procedure 
Code, to pay Rs. 5 to each of the 9 accused 
as compen.sation, i. c., Rs. 45 in all. 

CroundSa—The proceedings are for- 
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warded for revision of the order awarding 
compensation to the accused on the authority 
of In the matter of the peiitionof Ram Padarath 
(1) and Bnarnl Ghander }f(tfh v Jabed All 
Biswas (2). A peon who makes a report 
of resistance to attachment is not a com¬ 
plainant and cannot be made to pay compensa¬ 
tion to an accused. 

On the merits I express no opinion as the 
whole of this series of charges and counter¬ 
charges is before me in other proceedings. 

The compensation has not been realized. 
Order.— 5/m rut Ghander Nath v. Jabed 
All Biswas (2) and In the matter of the petition 
of Ram Padarath (1) are directly in point 
and are authority for holding that the process- 
server, on whose report, that the accused 
had obstructed him while executing a warrant 
in execution of a decree for custody of a 
wife and had removed the woman from in's 
custody, the District Judge instituted 
criminal proceedings against the accused 

is not a per.son upon whose complaint or 
information the accusation was made and 
is not liable to pay compensation under 
section 250 of the Code of Criminal Procedure. 
The coiTectness of tlie rulings is possibly 
open to doubt, but they were delivered hy 
Judges of great experience and legal attain¬ 
ments and I am not prepared to differ from 
them. 

I set aside the order for compensation. 
1 he learned Sessions Judge has recorded in 
his referring order that compensation has not 
been realized. An or’der for* refund is on- 
seciuently unnecessary. 

Re vision accepted. 

(1) 20 A. A. AV. X. ( 1003 ) 

( 2 ) 20 C. 4 SI, 


(s. i. 8 M. T. 283 .) 

MADRAS HIGH COURT. 

Skcuxo Civil, Aitkai, No. US? of 1007. 

iMaroli -1. 1910. 

Present-. —Air. Justice Jlunro and 
Mr. Justice Ahdur Rahim. 

OH 1N\A PAKKIRI \ Ad AS WA R AG ARAN 

—Defendant—Appellant 

cersus 

PITiLAI and others_ 

Plaintiffs and Defendants—Respondents. 

— "wiicy 

Where a house purchased witli the purchaser’s 


own money, he is entitled to possession of the same. 

K. Ve.n\ircdli v. K. liipireiHi, 29 M. 330 ; 1 M. L. 
T. 153 ; 16 M. L. J. 395 (R B.), followed. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 31 of 1907, presented against the decree 
of the Court of the District Munsif of Man- 
nargudi, in Original Suit No. 52 of 1906. 

Judgment.— T he finding is that the 

plaintitf bought the house with his own 
money and the principle, in Knrrl Veerareddi 
V. Knrrl Baplreddi (l), furnishes authority 
for Iiolding that the plaintiff is entitled to 
recover possession from the 1st defendant. 

The second appeal is dismissed with costs. 

Appeal dismissed. 

( 1 ) 29 M. 33 C; I U. L. T. 153 ; 10 M. L. J. 395 , 
(F. B.). 


(s. «•. 28 P. K. lOlO. f'r.) 

PUNJAB CHIRP COURT. 

Cri.min.al Revsiion No. 323 of 1910 . 

July 1, 1910. 

Present -.—Sir Arthur R?id. Kr , Chief Judge, 
and Mr. Justice Johnstone. 
KMPEROR 

versus 

DIOWA SINGHand others—Accdsed. 
(!ru,iln'/l Pi-o-eil'ij-e Code (.IT I'm/ 189 S), UO, 

121 —Forfeiture of .<eeurit{i ho)vl^Cuiumis.<iou ufotfenee 
iu Xafiee Sfnfe—Pr<r,f. u iture </—“O/cucc j>i/u!sfiable 

u-ith iinjirisoitiueut irherever cumniitted'' _ "Ji, ho of 

ij»o<l hehftflvitr to His ^fllje.<ty amt to oil His subje?ts. 

t c 11 if) , fill uishod by a person nudor 
.section llO, ('riminal Procedure Code, cannot he law- 
fully orderoil uules.s ;ind until there is on the record 
lejm! evidence t»\' the commission of an offence punish- 
able with imprisonment i.i respect of Ilis Majesty or 
a .subject of Hi.s Majestv. 

The conviction of an accused in a Native State is 
not sniHcient in British India to establish the com- 
mission of tin* offence. 

The pliraso “offence punishable with imprisonment 
wlierever it umy be committed” covers the dishonest 
receipt oI stolen property in a Native State by a 
British subjecl. *' 

The comtnissiou of an offence in a Native Starp 
a-Minst a British subject i.s a violation of the securJtv 

Code 110 . Criminal Procedui'e 

Case reported by W. A. LeRossignol, 
Usquire, .^es.sions Judge, Amritsar Division 
wi^ his No. 306 of 2nd March 1910. 

Facts.— The accused was placed on 

security under section 110, Criminal Procedure 

Code, and his security was forfeited on tlie 

^ound that he committed an offence in 
Knpurfhala Sfate. 
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The accused on conviction by E. J. 
Stephens, exercising the powers of a ^[agis- 
frate of tlie 1st class in the Amritsar Dis- 
trict, was sentenced, by order, dated 23rd 
November 1909 and his security to the 
amount of Rs. I,t00, was forfeited, the said 
order regarding the forfeiture of security 
being upheld by the District Jlagistrate by 
order dated 1st November lOOD. 

GrOUnCiSi—Dewa Singh was bound 
down under section 110, Criminal Procedure 
Code, to be of good behaviour. Subsequently 
he was convicted in Kapurthala territory 
under section 411, Indian Penal Code. His 
security has been forfeited, and it is urged 
tliat as the otfeuce took place in Kapurthala, 
the foifeiture is illegal. 

The District Magistrate, with reference to 
section 121, Criminal Procedure Code, holds 
tliat the words ' wherever it may be com¬ 
mitted" include an "ofience*' in a Native 


State 

1 am very doubtful of the coiTectness of 
this view for the Code does not, except in two 
or thiee special cases, purport to deal with 
olTences committed outside of Rritish India. 

By bis bond, tlie accused undertakes to be 
of good behavionr to His Majesty and to all 
Jlis subjects. 

I have sent for the Kapurthala file and 
find that the person whose stolen property 
was found in accused’s possession for which 
possession he was convicted, was Musammaf 
Kassi, a British subject of Dulo Nangal in 
Amritsar District. 

"Olfence" in section 4 (0> of tlie Code is 
defined as any act made punisliable by any 
law lor the time being in force, but that I 
take to moan ’’in force in British Imlia." 
Now the olfence defined in section 411, 
Indian Penal Code, is made punishable in 
British India, but in tliis case the offence 
was not established in British India. As the 
case is of interest. I submit it for orders to 

the C'hief Court. 

It is of coiir.se, very undesirable that bad 
characters should be imiiuire from the result.s 
of their acts, merely by altering the venue of 

their crimes to a NatB'O State, but it must 
1,B so, ur.less the law dearly provide^ fur it 
rr. also section S of Act X\I of ISrO, hut 
tliis had been amended by Act XV of 190.1, 
• md indeed the Act has no real application to 


lliis case. 


The Government Advocate^ for the Crown, 

Mr. Mid Chandy for the Accused. 

Order.—The facts of this case in so far 
as they need be .stated for the purposes of 
this revision are that the man Dewa Singh, 
who was under security for good behaviour 
under section 110, Criminal Procedure Code, 
was convicted of dishonestly receiving stolen 
property (.section 411, Indian Penal Code) by 
a Court of the Kapurthala State. Upon this 
Jlr. Stephens, 1st class Magistrate, Amritsar, 
declared the security forfeited, and this order 
w’as upheld by the District Magistrate. 

The case comes before us on a reference by 
the learned Sessions Judge, the question for 
decision being whether forfeiture of security 
can lawfully be made merely on proof of the 
conviction afore.said. We are of opinion that 
it cannot, though we are not inclined to go 
the w’hole length Mr. Mul Raj would have 
us go. He contends that not only is there 
in the present case no proper proof of the 
commission by Deiva Singh of the offence of 
di.shonest receipt of stolen property, but that, 
even if there was such proof, there w'ould be 
no ground for forfeiture of security* inasmuch 
as the offence was not committed in British 
India. We assent to the first propo-sition, 
but not to the second. 

Mr. VIul Raj point.s (o .section 1 (2), 

Criminal Procedure Code, but this does not 
seem to ns to affect the question. In sec¬ 
tion 40, Indian Penal Code, ‘offence" is 
defined as “a thing punishable by this Code, 
and section 4 of the Code makes the pro- 
visions of the Code applicable to any offence 
committed by any Native Indian subject of 
His Majesty in any place without or beyond 
British India. It .seems to us, therefore, that 
the phrase "offence punishable with imprison¬ 
ment, wlierever it may be committed," found 
in section 121, Criminal Procedure Code, 
must cover the dishonest receipt of stolen 
property in the State of Kapurthala. Nor 
need the form of the bond itself cause any 
ditliculty in the present case, .see Schedule V, 
Criminal Procedure Code, Form XI. The 
owner of the stolen property was n British 
subject of Amritsar District, and thus the 
words "to be of good behaviour to His 
Majesty and to all His subjects" are fully 
met. 

The point i.s suggested to us that Muham¬ 
mad Yar V. 7?mprm(l)and The King-Emperor 

(1) 2 r. II 1884 Cr. 
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V. Khan Muhammad (2), respectively lay 
ifc down that a previous conviction by the 
Court of a Foreign State, or a previous con¬ 
viction under a special or local law, cannot 
work enhancement of sentence under sec¬ 
tion 75, Indian Penal Code. But we perceive 
a clear distinction between those c.ises and 
the pre.sent one. Under section 75, Indian 
Penal Code, the ground for enlianceinent, 
the circumstance which authorizes enhance¬ 
ment, is previous conviction of an offence of 
certain kind, while under section 121, Crimi¬ 
nal Procedure Code, all that need be proved 
is the commission of any offence punishable 
with imprisonment.” We could not take the 
conviction in Kapurthala as sutlicient, but 
proof of commission of an offence punishable 
under section 411, Indian Penal Code, the 
owner of the stolen property being a subject 
ot the King-Emperor, .seems to us sufficient 
to satisfy both section 121, Criminal Proce¬ 
dure Code, and the terms of the .security 
bond. 

In these ciicumstances, inasmuch as there 
is on the record no proof of commission by 
Dewa Singh of the offence specified above, 
we must set aside the order of forfeiture 
and order re-trial of the case by the 1st class 
Magistrate, it being understood that for¬ 
feiture cannot lawfully be ordered unless and 
until there is on the lecord legal evidence 
that Dewa Singh did actually commit an 
offence under section 411. Indian Penal Code. 

Jtevision ncceptcd. 

(2) 17 P. It. iClO-t Cr.j 125 l». L. K. lUOlCr. 1 (?r L 

4. 1061. 


(h. c. 8 M. L. T. 281.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 145G of 1907. 

March 3, 1910. 

Present : —Mr. Justice Benson and 
IMi*. Justice Krishnaswami Aiyai. 

PETHASARI AND OTHERS — Plaintiffs_ 

Appellants 


versus 


SENDAMARAI AYI and others— 
Defendants—Respondents. 

Itiiuin of proiurl,, from 

mai,itcmiucr:^,n-in.js-p,-oi,cri,j sold l„j reversioner^ 

Suit (ujninsi rcvetsioncr-Ainendment—Allerimi the 

chnravter of suit. *' 

In ii suit for the recovery of iiroperty. which a 
widow had purcliascd out of monies paid to her for 
mamtenance and whieh had been soKl to the plaintitf 
by the reversioners of the widow, tl.e plaintiff cannot 
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be allowed to change the title of his vendors as t)io 
heirs of the widow’s stridhan. 

Property purchased out of the monies paid to a 
widow for maintenance is her slridhunam property. 

SuhramanioH Chetti v. Arttnachdam Chetfi, 28 M. 
1 , followed. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Madura (West), 
ill Appeal Suit No. 275 of 1906, presented 
against the decree of the Court of the District 
Munsif of Manamadura, in Original Suit No. 

263 of 1904. 

JUdg'men't.—The suit is for the re¬ 
covery of property sold to the plaintiff by 
Lakshmi AmmaTs reversioners. We cannot 
allow the plaintiff to change his case and base 
his title on a purchase from the same persons 
as heirs to Lakshmi AmraaVs stridhau. 

The only question is whether Lakshmi 
Animal had only a widow's interest as alleged 
in the plaint. She purchased the property 
out of monies paid to her for maintenance. 
There can be no doubt that these monies were 
her ab.solute pi’Operty. 

What she purchased ^Yith these monies 
must also be her absolute property. See 
Snhramanian Chetti v. Aninachelam- Chetti 
(1). On tlie case, a.s laid in the plaint the 
suit is not maintainable. 

We must disiDisstbesecond appeal with costs. 

Appeal dismissed, 

(1) 28 M. 1. 


(s. c. 29 V. It. 1910 Cr.) 

PUNJAB CHIEF COURT. 
CiiniiNAL Revision No. 630 of 1910. 

(July 16, 1910. 

Present: —Mr. Justice Scott-Smith. 
NANKU alias MUHAMMAD DIN— 
Convict—Petitioner 




EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), HO, 
12\i—Sccurittj for tjood hehaviour—Pailure to furiiisk 
security—Poiver of ^ray{strnte to order imprisonmentpr 

period exccediny one year—Reference under *■. 123_ 

Bnty of Sessions Judyc—Kx-convict— Justification for an 

order to furnish security. 

Where a person accused under section 110, Criminal 
1 rocedure Code, is orilerod by a Magistrate to furnish 
security fora period exceeding one year and the 
accused tails to furiush security, the Magistrate can 
only scud the case to tlie Sessions Judge and detain 
me accused lu prison pemhug the orders of the 
Sessions Judge. TIio Magistrate cannot himself 
sentence the accused to imprisonment subject to 
couhrmation by the Sessions Judge. It is the dutv 
ot a Sessions Judge, in the case of a reference under 
boetioul23,Criimual Procedure Code, to consider the 
evidence and to pass an order after doino- so 
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Ho sliould not, Justus a mutter of course, aud 
without regard to tlie evidence, send to prison tlio 
person who has failed to give tho security ordered. 

Security cannot be dcniaiulcd of an ex-convict, 
where tliere is nothing to show that since iie got out 
of jail ho has been a bad character or lias done 
sometliing that would justify an order under section 
110, Criminal Procedure Code. 

Petition for revision of the order of the 
Sessions Judge, Jhelum Divisionj dated the 
19th February 1910. 

Judgement. —This is an application 

for revision of the order of the District 
Magistrate of Jhelum, calling upon Nanku 
to furnish a bond under section 110, Criminal 
Procedure Code, for a period of three j ears. 
The security required not having beeufurnish- 
ed the Dist rict Mngisti atesenlenced the accused 
to three years' r igorous imprisonment subject 
to continuation by the Sessions Judge. 
Upon tliis, the latter officer passed the follow¬ 
ing order*: ’* I contirni the District Magis- 
trate’.s order by which Nanku is directed 
to furnisli a bond in Ks. 200 witli tw’o 
sur*eties to be of good beliaviour for three 
years. ” 

The procedure adopted by the District 
Magistrate upon Nanku's failure to furnish 
security uas not that laid down in the Code 
of Criminal l^roceduie. lie had no 
authority to order t)ie accused to be imprison¬ 
ed for thi*ee years .subject to the Sessions 
Judge’s conlinnation. 

The law is laid down in section 123, 
sub-sections (2) and (3), and is as fol¬ 
lows:— 

“Wlien such neison lias been orJereil 
by a Magistrate to give security for a period 
exceeding one year, such ^Magistrate shall, 
if such per.son does not give such security 
as aforesaid, issue a warrant directing him to 
be detained in prison pending the orders 
of the Sessions Judge, or, if such Magistrate 
is a Presidency Magistrate, pending the orders 
of the High Court and the proceedings shall 
be laid before such Court. 

Such Co'jrt, after examining such pro¬ 
ceedings aud requiring from the Magistrate 
any furtlier information or evidence which 
it thinks necessary, may pass such order 
on the case as it thinks tit. 

Provided that the period (if any), for 
which any person is imprisoned for failure 
to give seenrify, shall not exceed three 
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The gist of the above is that the Magis^ 
trate 'commits the person, from whom seen* 
rity has been demanded, to prison and sends 
the proceedings to the Sessions Judge for 
disposal as he thinks 6fc. There is nothing 
in the section about the Magistrate’s order 
being confirmed. 

On the merits the order of the District 
Magistrate cannot be maintained. Only one 
witness was examined for the prosecution 
ft.’., Gopal Singh, Sub-Inspector, whose 
evidence was very briefly recorded and was 
merely to the effect that accused had been 
three times convicted of offences against pro¬ 
perty and three times of absence without leave. 
The record shows that the latter convictions 
were for offences under section 176, Indian 
Penal Code. 

Nanku’s last conviction for an offence 
against property was on 14th January 
1905 and there is no evidence except the 
vague statement of the Sub-Inspector to show 
that since he got out of jail he has been a 
bad character, or has done anything that 
would justify an order under section 110, 
Criminal Procedure Code, The Superintend¬ 
ent of Police in his report says there is more 
than sufficient evidence against him as will 
be seen from the list of searches in 190?, 
1908 and 1909. No evidence was taken by 
the Magistrate about these .searches and no 
witnesses, except the Sub Inspectoi’s were ex¬ 
amined in regard to his behaviour. 

I do not understand how the Magistrate or 
Session.s Judge considered the evidence to 
he sufficient. I would also point out that it is 
the duty of a Sessions Judge, in the case of a 

reference undei'section 123 of the Code of 

Criminal Procedure, to consider the evidence 
and to pass an order after doing so. 
He should not, just as a matter of course, and 
without regard to the evidence, send to prison 
the person who has failed to give the security 
ordered. 

I accept the x’evision and set aside the 
oi’ders of the Sessions Judge and the Magis¬ 
trate and direct the immediate release of 
Nanku. 

Bevisio7i alloiccd. 


Yol. vni] 
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PERAM NARASIGADU V, MACaiREDDI. 

(s. c. 8 M. L. T. 284; 1 M. W. N. 563; 20 M. L. J. 732.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 735 op 1908. 

Febraary 25, 1910. 

Present : —Sir Ralph Benson, Judge, and 
Mr, Justice Krishnaswami Aiyar. 

PERAM NARASiGADU— Plaixtifp— 

Appellant 

versus 

MACHIREDDIBUTCHIREDDI and OTeEns 
—Defendants —Respondents. 

Madras Rent Recovery Act (Vlll of 1865;—Pattah 
standimj ih one's }iiime—Portion of (iie land purchased 
hij another—Payment of rent by the }>urchasei—Sale 
of land for arreirs due by the patUihdioldei—Sale as to 
portion invalid—Landlord and tenant. 

Where fi zemindar received a portion of the rent 
from one porso::, thou<rh the j)attah for the whole 
luud continued to stand in the name of another, 
the sale of the whole land witlioub jioticc to the 
holder of a portion of the land i.s invalid. 

Orr V. Rokknniarathi, 29 M. 83. distinguished. 

Second appeal against the decree of the 
District Court of Nellore, in Appeal Suit No. 
80 of 1907, presented against the decree of 
the Court of the District Munsif of Nellore, 
in Original Suit No. 167 of 1906 

Judg'mGn'ta—The plaintilf purchased 
a portion of the 2nd defendant’s pattah land, 
and has been holding the .same ever since 
with the exception of a part whicli lie trans¬ 
ferred to his wife, the 1st defendant. The 
zemindar has recogni.sed the plaintiff as 
tenant and accepted I’ent fruiii him for several 
years though the paftah continued to stand 
in the name of the l.st defendant for the 
whole land. For the urrear of 1:113, FuM 
he took proceedings under the Rent Recovery 
Act against the 2na defendant and brouglit 
to sale the plaintiff’s portion whicli the 3rd 
defendant purchased. The plaintiff .seek.s to 
set aside the sale as invalid. We agree witli 
his contention. No notice was given to the 
plaintiff of tile arrear or of the attachment. 
1 he proceeding.s, therefore, are void as against 
the plaintiff. Mr. Subramania Aiyar relies 
on On- V. Rakkumanithi (l), for the vie.v 
that the landlord is under no obligation to 
proceed against the real tenant but is at 
liberty to proceed against the person to whom 
he chooses to give pattah. We think the 
landlord la bound to find out who holds the 
tenant s interest and proceed against liim for 
the rent in aiTear. The case refen-ed to is 
no authority for the position contended for 
1 he tenancy there was admitted by the laud- 

Cl) 29 M. 83. 
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lord. But he still wanted to make in t!ie 
pattah an entry that the land in qnestion 
had been sold away. This he was not per¬ 
mitted to do. We mnst, therefore, hold that 
the plaintiff’s interest has not been legally 
sold to the 3rd defendant. See Second Appeal 
No. 1213 of 1906. 

It is argned for the 3rd defendant that 
he was a hona fide purchaser. No question 
was raised before the Mun.sif as to the 
2nd defendant having been the ostensible 
owner. We refuse to entertain che3rd defen¬ 
dant's present contention. We must reverse 
the decree of the District Judge and restore 
that of the Munsif. Defendants Nos. 1 and 
3 will pay the plaintiff’s costs throughout. 
The memorandum of objection.s put in by 
the 1st respondent is dismissed with costs. 

Appeal allowed. 


is. C. W 1'. K. 1910 Cr.) 

PUNJAB CUlKb’ COURT. 

Ckiminal Rkvi.sion No. 9 or 1 !) 10 . 

April 23, 1010. 

Prcsoif: —Mr. Justice Scott-Smith. 

K M P F ROH —P ET IT 1 o.\ E u 

versus 

SUNDAR SINGH—Co.Mi>LAiNANT^ 

Rrspondent, 

Criminal Pro'f'dure Code (,4r^ [’’of 1H!),S), 259 — 

Case roinyoiindeJ—Compmsation cannot br aioirded — 
Practice—Mayisirafe cannot decliiuto allow the com. 
position of coniponmfablc offence. 

When a cnmiuiil case is compoumlcil. u Magistrate 
canuot legally awanl cuinpensatiou to the accus'>il 
under section 250, Criminal Procedure Code. To 
justify the award of compensation, the Mamstratii 
liimself must acquit the accused under scctioir245 or 
section 247 of tlic Coile. 

Whoi^anoffeuceiscompoimdablc, the Magistrate 
would be wrong lu refusing to allow it to bo com- 
pouiulctl. 

Case reported by H. A. Rise, Esquire, 
Sessions Judge, Ambala Division, with hU 
No. 20>9 G, dated tlie iStli December 190;, 

Facts.— Sundar Singh prosecuted Lai 
bingli, (Imungo, under sections 323 and -liS 
Indian Penal Code, alleging that he owed 
money to Lai Singh, that Lai Singh came to 
his house ou October 13th and demanded pay- 
ment;thatLalSingh forced hie way into com¬ 
plainant 8 house, caught complainant by the 
beard and slapped him on both cheeks. 

Lai Singh denied the charge saying that he 
never went to complainant’s house on 13t]i 
and that tho complaint Uau been lod-ed to 
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prejudice his chanceof success in theCivil suit. 

A compromise was also put in. 

The accused was discharged by Mr. B. 
Glancy, exercising the powers of a Magisti'ate 
of the 1st class in the iSimla District, by 
ox’der, dated 25th October 1909, and the com¬ 
plainant was ordered to pay Rs. 15 as com¬ 
pensation, under section 250 of the Criminal 
Procedure Code, to the accused. 

Grounds • —This case is referred for a 
ruling on a point which has not yet, as far as 
1 can ascei’tain, been decided in this Province. 
The question is whether a Court can award 
compensation in a criminal case, which is 
compounded. 

In this case the complainant tiled acorn- 
plaint, and the accused was summoned, but 
complainant did not deposit any process-fee. 
Accused, however, attended of liisown accord 
and an order was tlieu passed or drafted 
accepting the compromise. This order was, 
however, cancelled hy the Magistrate who 
passed an order in Knglisli in due form. 
Jlurphul V. ^ankn (1), cited by petitioner’s 
counsel, does not apply. 

It is, however, c:)ntemled by him on the 
authority of Bouibay High Court’s Judgments 
Nos. 8 of 1898 and one dated 26tl» June 1894 
that in a case whicli has been compounded the 
Magistrate cinnot award compensation. I 
have no copies of tliese Bombay judgments to 
refer to and there are no reported cases in 
tlie Indian Law Report for Bombay. 

lam, liovvever, doubtful whether the con¬ 
tention is correct. Under section 845, 
Criminal Procedure Coile, a composition in 
the case of a compoundable offence lias the 
effect of an amiHitlnl (clause 0 of section 845), 
Tlie accused was thus aciiuillcd and under 
section 250, Criminal Procedure Code, the 
Magistrate would appear to have clear 
jurisdiction to make the complainant pay him 
conipeiisatlon. 

On the merit tliere is nothing to be .said. 
Complainant owed money to accused and a 
civil suit was pemliiig. Tlie complaint, as 
the Magistrate found, was intended to pre¬ 
judice accused in the prosecution of his suit. 

I do not recommend revision of the Magis¬ 
trate’s order, hut as tlio legal point involved 
is a novel one, I refer the case for its decision, 
'i’lie compensation lias been levied on 27tli 

October 1909. 

(1) I’. It. 1’. \i. It. 1000; l Cr. L. 

J. 
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Order.—The point referred by the 
Sessions Judge is whether when a Criminal 
case is compounded, a ^lagistrate can allow 
compensation to the accused under section 
250 of the Code of Criminal Procedure. 

In The Empress v. Khtishali Ram (2), itwas 
held that to justify the award of compensa¬ 
tion under section 250 of the Criminal Pro¬ 
cedure Code, the ilagistrate himself must 
acquit the accused under section 245, or 
247 of the Code, but where a case is com- 
pounded under section 345, the composition 
Itself has the effect of an acquittal and com¬ 
pensation cannot be legally awarded. 

In the present case on the day fixed for 
hearing the evidence, the parties appeared 
in Court and filed a deed of compromise. 

The accused’s statement was not recorded 
as to whether he agreed to the compromise, 
but the deed purports to be signed and 
thumb-inaiked by liiin, and as he has not 
appeared to-day and has not at any time 
repudiated the compromise, I must assume 
that lie did agree to it. I am further support¬ 
ed in this view by the fact tliat accused 
appeared before the Magistrate along with 
complainant though summons had not been 
served upon him. 

As the offences charged were compound- 
able, the Magistrate was wrong in refusing 
to allow them to be compounded. He .shouM 
at once have acquitted the accused and^ in 
accordance with the above-mentioned ruling 
he had no power to order the complainant to 

pay compensation. . a . 

J, therefore, accept the revision and set 

aside the order awarding Rs. 15 as compensa¬ 
tion to Lai Singh. ' 

Revision accepted. 

(2) 19 r. It- Cr. 


(s. c. 8 M. h. T. 285.) 

MADRAS HIGH COURT. 

Fiusr Civil. Appeal No, 152 of 1906. 

May 5, 1910. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Krislinaswami Aiyar. 
PANDIRI BANGARAM and others— 
Plaintiffs—Appellants 

versus 

KARUMOORY SUBBAUAJU ano others— 
Defendants—Respondents. 

T,on.</fr of Property Art {IV oj 1882), .s.s. 41, 4 .*} — 
yiurUjtoje of h'i1f-HUnrc—Mor(gn<j,)r rntiUed onhj to one- 
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LEKBHAJ V. EMPEROR, 

ihird share—Decree against one-(hird share—Erroneous 
representation — Estoppel. 

Under section 43 of the Transfer of Property Act, 
mere belief in and acting upon a representation may 
be sufRcionfc to pass tlio subse<iuontly acquired 
interest, while under section 41 mere belief is iusutK- 
cient. 

The v/ell-known princiide given effect to in section 
41 is that interest feeds the estoi)pel. 

itohhoda Drhi v. Ihncsli Chandra Danerjee, 7 C. L. 
J. 381 at p. 383, and itamjahhai v, Hasirant, 34 H. 
175 at p. 182; 12 Bora. L. K. 143; 5 Jnd. Cas. 806, 
followed. 

A mortgaged onc*half share of a propeity to B. 
A was at the time of the mortgage entitled to one- 
third share and B knew this fact. It was not 
l)roved that B bargained and paid for a half share: 
Heldy that B was not entitled to proceed against the 
subsequently acquired interest of A. 

Appeal against the decree of the District 
Court of Godavari, dated the 3rd day of July 
1906, in Original Suit No. 3S of 1905. 

J UdgrniCnt^. —The plaintiff has obtain¬ 
ed a decree again.««t the one-third share of the 
Lst defendant. He purported to mortgage 
one-half during his father’s life-time when 
he was only entitled to a third. It 
is found by the District Judge in parngrapli 
No. 17 of bis judgment and wo eutiicly agree 
with him that tlie plaintiff knew at the date 
of the mortgage that tbe first defendant was 
only entitled to a. third share in tbe property. 
We are also clear that the plaintiff did not 
bargain and pay for a half .share. Tinder 
these circum.stances, the question is raised 
whether the plaintiff can bring his case within 
tbe four coimers of section -Id of tbe Transfer 
of Property Act. We are a.sked to say that 
in the absence of words in section 4.3 to tbe 
effect tliat tbe benefit of that section can only 
be claimed by a person who has believed in 
and acted upon the representation, the plain¬ 
tiff is entitled to proceed against the added 
interest of the father. We are unable to 
accept this view. Tt is true section 41 of 
the Act requires a person who has obtained 
a transfer from tbe ostensible owner to have 
done so in good faitli and after due encpiiry 
in order to become entitled to tbe interest 
purported to be transferred. But as pointed 
out by tbe learned Advocate-General, the 
difference in language between sections 41 
and 43 of tlie Act may be due to the fact 
that under the latter section mere belief in 
and acting upon tbe representation may be 
sufficient to pass the subsequently acquired 
interest, while under section 41 such mere 
belief of the transferee is insufficient. The 


case of Anganniyyi v. Varoor Narasanna (1), 
does not decide the question under consider¬ 
ation. On the other hand, the Advocate- 
General has drawn our attention to the 
observations in Mokhoda Dehi v. Umesh Chan¬ 
dra Bayierjec (2) and Gangahhai v. Basxoant 
(3), which seem to show that the principle 
of section 43 of the Transfer of Property 
Act is the acting by the transferee on the 
erroneous representation of tbe transferor. 
Further the well-known maxim of the law, 
to which effect is given in section 41, is 
‘interest feeds the estoppel.’ That section 
only enunciates rule which is an illustration 
of the general principle of estoppel not con¬ 
fined to the law of evidence but extending 
to the region of substantive law. No au¬ 
thority has been cited to us to induce us to 
take a different view of tbe section. We 
must, therefore, hold that the decree of the 
District Judge is riglit. It is unnecessary to 
express any opinion on the other questions 
and especially on the genuineness of the Will. 

We dismiss the appeal witli costs. 

Appeal dismissed. 

(1) IS M. L. J. 247; 3 Jy. 'J'. 243. 

(2) 7 C. L. .1. 3P1 at p. 3S3. 

(3) 34 B. 175 at p. 182: 12 Bom. b. II. 1 13; 5 fud. 
Cas. 86(5. 


(s. c. 31 P. n. 1010 Cr.) 

PUNJAB CHIKF COURT. 
CitiMixAr, Revision No. 230 ok 1910. 

April 23, 1910. 

Present: —^Ir. Justice Chevis. 
UUKHRAJ— Convict—P j-rnrro.NER 


i s. t Olio 


EMPEROR— Resi’Ondent. 

Juri>,diction—Forging ImiuU—Hmuli, a valuable 
srrunfg—Ponrr of Magistrate First Class to fry a case 

af forging hamU —Serious nffeuer including a minor 
offrucc-Pcnal Cade (.lot XI.V of 1860), ,s.s. 420 
467, 468. ’ 

Xhuudi is a valuable .security. Tlra offence of 
forjriu" atails niuler section 4(57 of the Penal 
Code and is triable only by the ^Jcs.sions Court or bv a 
Magistrate invested with enhanced powers. 

The fact tbsit the offence includes a minor offence 
which IS triable by an ordinary Fir.st ClassMa-istratc’ 
does not give an ordinary First Class Magistrate 
])ower to deal witli the case. 

A First Class Magistrate can onlv dispose of a 
Sessions case either by an order of ciiscliargo or bv 
committal to tlie Sessions. 

Petition for revision of the order of C. C 
Dundas, Esquire, Sessions Judge, Rawalpindi 
Division, dated the 12th February 1910 
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MAHADEVA I*. GOPALA IYER. 

Messi’s. Orey and Beechetj^ for the Peti¬ 
tion ei\ 

Bhagrat Gohind J)as^ for the Respondent. 

^ Udg'fTIBnt^.—TJie petitioner has been 
convicted by a first class ^lagristrat-e and 
sentenced under sections 420 and 468. The 
offence with which he stands charged is 
forging a liundi for the purpose of cheating. 
Now a hnndi is a valuable security so the 
offence charged really falls under section 
4fi7, and the case is triable only by the 
Sessions Court or by a ^fagistrate invested 
with enhanced powers. The fact that the 
offence includes a minor ((ffence which is 
triable by an ordinary 1st class Magistrate 
no more gives an ordinary 1st class ^fagis- 
trate power to deal with the case than the 
fact tliat a man who commits murder also 
commits grievmus hurt gives an ordinary 
^Magistrate jurisdiction to dispose of a charge 
of murder. 

I set aside conviction and sentence and all 
proceedings on appeal in the Sessions Court, 
and also all proceedings in the Magistrate’s 
CoiM't as far hack ns, and including, the 
framing of the charge. The case is returned 
tliroiiglr tlie District ^Magistrate, who can, 
if be thinks fit. transfer tiie case to his own 
file or to the file of any Magistrate invested 
with section 30 powers. If the case is not so 
transferred, tlie :\Iagistrate will proceed with 
the case, but he can only dispose of it either 
by a committal to Sessions or by an order of 
discharge. At request of petitioner’s counsel 
I note that it is open to the District Magis¬ 
trate, if he thinks fit, to transfer the case to 
his own Court and then to pass an order of 
discharge, hut I note at the same time that 
nothing in the present order is to he taken 
as an expression of any opinion on the 
merits of the case. The petitioner will remain 
on hail as at present till further orders are 
passed hy the ^fagistrate or by any other 
Court to whom the case may be transferred. 

Conviction set aside. 


* 

(s. c'. 8 M. L. T. 289.)! 

MADRAS HIGH COURT. 

First Civil Appeal No. 106 op 1908. 

February 21, 1910. 

Present :—Sir Arnold White, Kt., Chief 

Justice, and Mr. Justice Ahdur Rahim. 

MAHADEVA IYER— Appellant 

versus 

GOPALA IYER and others — 

Respondents. 

ilectl—description of morfijnged 
propcrlij — K.rtrinsic evidence—Sfirreij unmhem irronff— 
Mistake—yo retiejetaimed in the plaint for reetijica- 
iion—Form of relief to he f/rnnted. 

Kxtrinsic ovidonce is adinissildc to show the mistake 
of description in n deed of mortgage and the 
onn.ssiuu of a prayer for rectification is, at most, 
a matter of form. 

Kamppa Oonndan alias Thoppitla Goundan v. Perm- 
th'imhi Gonndun, 30 M. 397; 2 M. L. T. 336, followed. 

Appeal against the decree of the Court of 
the Subonlinate Judge at Negapatam, in 
Original Suit No. 47 of 1905. 

Judgement. —It is to he regretted 
that the respondent is not represented in 
this appeal. 

It is found that the survey numbers in 
the two mortgage deeds, executed hy the 
1st defendant to the plaintiff 49D and 1940, 
were hy mutual mistake in.«erted instead 
of 49A and 194W, respectively. The 
.second defendant was a subsequent mort¬ 
gagee. Ilis evidence, as we understand the 
case, was that he knew of this mistake and 
that it was on the strength of this mistake 
that he advanced money on second mort¬ 
gage. The Judge finds that the 2nd defen¬ 
dant made the advance without notice of the 
error in the mortgageto the plaintiff though 
he says, “he was aware of it.” We cannot 
follow this finding. If the 2nd defendant made 
the advance witli knowledge of this mistake, 
we do not see how it can he said that ho 
did so without notice, or that he acquired 
rights in good faith. (Section 31 of the 
Specific Relief Act). The plaint does not 
contain a prayer for rectification of the 
1st defendant’s mortgage, but it alleges a 
mutual mistake of fact, and the omission 
of a prayer for rectification is, at most, a 
matter of form. Extrinsic evidence is ad¬ 
missible to show the mistake \_Karnppn 
Conndan alias Thoppala Gouiidan v. Peria^ 
thamhi Gonndan (1) ]. In our opinion, the 
plaintiff is entitled to relief against the 

2nd defendant in respect of Survey Nos. 49A 

(1) 30 ^I. 397; 2 II. J,. T. 336. 


[1910 
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BAJA RAM V. DUHGi DUT, 

and 194W, and the decree must [be modified 
accordingly. 

The 2nd defendant must pay the costs of 
this appeal. 

Dfcrce modifioil. 


(s. c. 5 P. R. 1910 Rev.) 

FlNANCrAL COMMISSIONER’S COURT, 

PUNJAB. 

OiYin Revision No. 27 op 1909-10. 

May 26. 1910. 

Tresent :—The Hon’ble, Mr, Oouie. 

Financial Commissioner. 

RAJA RAM —Jddoment-dbbtor—Petitioner 

versus 

DURGA DUT —Decree-holder— 

Respondent. 

Appeal—Execution of decree—Attachment of land 
hy Civil Court—'Transmission of record to Collector for 
intervention —Order declining to intervene, not appeal^ 
able—Appeals from subsequent orders. 

Where in oxocntion of a decree, a Civil Court, 
after attaching land, sends the file to the Collector, 
this amounts to an order enquiring froin the Collector 
whether ho wishes to intervene. 

No appeal lies against an order of the Collector 
declining to intervene. 

Obiter dictum. 

When the Collector informs a Civil Court that he 
desires to intervene and the Civil Court authorizes 
him to do so, any order passed hy the Collector sub¬ 
sequently, in exercise of the authority conferred hy 
the Court, would be subject to appeal. 

Petition for revision of the order of A.. 
Meredith, Usquire, Commis.sioner, Delhi 
Division, dated the 14th Jirne 1909. 

Mr. Ohbnrd, for the Petitioner. 

Mr. Jni Lai, for the Respondent. 

Order. —The Commissioner’s order 

cannot stand. The Civil Court by order, 
dated 28th August 1908, sent the file to the 
Collector after attaching the land. This must 
he taken as an order enquiring from the 
Collector whether he wished to intervene 
(paragraph 3 on page 3-10 of Land Adminis¬ 
tration Manual). The Collector by order 
dated 19th October 1908, declined to intervene. 
There is no appeal against that order. Had 
the Collector informed the Civil Court that 
he desired to intervene and the Civil Court 
had decided to authorise him to do so (para¬ 
graph 5 on page 3.‘^0 of Laud Administra¬ 
tion Manual), then any orders passed sub¬ 
sequently by the Collector in exercise of the 
autliority conferred by the Court would have 
been subject to appeal under the rule publish¬ 
ed in Punjab Government Notification No 
1;6, dated ii3rd September 1895, and 
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reproduced in paragraph 7 on page 333 of 
the Land Administration Manual. The 
Commissioner had no jurisdiction and his 
order mn.st be .set a.side. 

Order sat aside. 


(s. c. 8 M. L. T. 290.) 

MADRAS HIGH COURT. 

PiftST Civil Appeal No. 175 of 1905. 

March 1, 1910. 

Prei'eH/:— Sir Arnold White, Kt., Chief Justice, 
and Mr. Justice Abdur Rahim. 

CHJNNAYA GOUNDBN— Dependant- 

Appellant 


V€Y$7ti^ 

The COLLECTOR op SALEM FOB AND 

ON KEHALP OP SUBBARAYA GODNDEN 

AND ANOTHER—Plaintiffs AND Depe.vdants— 

Re.spondents. 

Hindu Txiu'—Ancestral estate—Gift by fathe) —TT/te* 
flier binding on the son. 

A gift of a portion of the. anccsti'al ostato by the 
father is not binding on the son and he can impeach. 

Kamal-.dii Animal v. Chalrapany Chettiar, 3011. 452 
17 M. Ij. J. ‘lO.j; 3 M. b. T. 23, referred to. 

Appeal against thedecreeof the Subordinate 
Judge’s Court of Coimbatore, in Original Suit 
No. 6 of 1^-04. 


- only contention 

which was pressed upon u.s in appeal was 

that the gift was a marriage gift of reason¬ 
able amount made to a relation by the 
fattier and that the gift was binding on the 

of land worth 
Ks. / , j 00—winch formed p^rt of the an- 
cestral estate of the family of which the 
father and son were members. On the 
facts of this case, it seems to us to be 
quite clear on the anthority of the cases re- 
feijed to in paragraph 2G of the judgment of 
the Subordinate .fudge [to which we may 

a; J that the gift can be impeached by the son 
The appeal musfcbe dismissed with costs. 

As regards the memo, of objections, we are 
not prepared to say that tlie Subordinate 

whichTh" f'e deductions to 

which the memo, of objections relates and we 

do not feel called upon to interfere with 

as to cost's."" -der 

ou^'iostT"*”' with- 


(1) 30 U. 452; 17 M. L. 


Appeal dismissed. 

J- -4^5; 3 II. L. T. 2-3. 
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EMPEROR V. TnODDAMATHA. 

(s. c. 8 M. L. T. 291.) 

MADRAS HIGH COURT. 

Criminal Rkvimon Case No. .308 of 1910. 
(Heferred Casi; No. 44 of 1910). 

-Tuly 25, 1910. 

Present: —l^Ir. Justioe Sankaran Nair. 

EMREROR 

versus 

THODDAMATHA anp others—Accused. 

Criuthia} J^oredure Code ('Act ]' of 1898^ s. lOG (3) 
Poicer of A}t}j€llate Cotirt-~-Somc of the accused ordcr^ 
ed iofuniiiih scciiritij — Lcfjnlitij. 

Wheio a .Siib-Divisional Mooristi-ate, while con- 
firnuDfr the soiHenco of t)u* lower Court, ordered 
some of tlic accused to furnish security to keep 
the peace under section lOG (3) of tlie Criminal Pro- 
C(?dure Code: 

i/t’h/, tliat the order was illc'ral as being opposed to 
the decisions of tlio Madras High Court. 

Case referred for the orders of the High 
Court under section 408, Criminal Procedure 
Code, by the District ifagislrate of Coimba¬ 
tore, in his letter, dated 27th June 1910, 
D. Dis. No. G29of 1910. 

Facts.—In C. A. Nos. Ci and 7 of 1910, 

on the file of the Sub-Divisional Magistrate of 
Kollegal, the Sub-Divisional Jfagistrate while 
confirming the sentence of the lower Court 
for offences under sections 147 and 323, 
Indian Penal Code, ordered some of the 
accused to fumi.vli security to keep the 
pence under section lUG (3), Criminal Pro¬ 
cedure Code. Thi.i procedure is opposed to 
the rulings of the Madras High Court in 
Muthiar Chetti v. J^mperor (1); Pa}'a7nasir<i 
Pillai V. Etnperor (2); Doraisaini Eauhi v. 
Emperor (3). 

When asked to explain liis procedure, 
the Sub-Divisional IMagistrato, Kollegal, 
stated that wlieii he passed the order re¬ 
ferred to above he liad in his mind the 
Romhay High Court ruling quoted in 
Empo'or v. lihau i>ingh Phufttal Singh (4) 
and thought inadvertently that the ruling 
should be followed in preference to those of the 
Madras High Court. 

Order.—The order of the Sub-Divi- 
sioiial Magistrate directing some of the ac¬ 
cused to furnish security is opposed to the 
decisions of this Court. Vide Paranxasiva 
PiUai T. Emperor (2) and Doraisanii Naidu 
v. Emperor (3). It is true that a different 

(1) 29 M. 190; .3Cr. L. J. 401. 

(2) 30 M. 48; 1 M. L. T. 403; 5 Cr. L. J. 8S. 

(3) 30 M. 182; 1 M. L. T. 343; 4 Cr. L. J. 498. 

(4) 33 G. 33; 10 Bom. h. B. 7o9; 8 Cr. L. J. 267; 1 
lud. Cup, 454. 


DEPURU KALAPPA V, UMADE BA/AHA. 

view is taken by the Bombay High Court. 
But I see no reasons to doubt the deci- 
sion.s of this Court. The order is, so far 
as it dii’ects security to ba taken, accord¬ 
ingly set aside. 

Order set a^de. 


(s. c. 8 M. L. T. 297.) 

MADRAS HIGH COURT. 

Civil Appeal Against Order No. 102 of 1909 

August 5,1910. 

Present: —Mr. Justice Wallis and 

^Ir. Justice Kri.shnaswami Aiyar. 

DPIPURU KALAPPA REDDI—Petitionfu 

_ » 

—Plaintiff—Appellant 

versus 

UMADE RAJAHA RAJA DAMARA 
KUMARA AKKAPPA NAYANIM 
BAHADUR VARU, (deceased) by 

GUARDIAN VENKATARAMA SARMA, 

UMADE RAJAHA RAJA DAMARA 
KUMARA THIMMANAYANIM 
B A H A DU R V A RU—D e fe n d a nt — 

Respondent. 

IC.vccutiou of decree—Hindu />nf —Imiyartihlc zemin- 
AnYy—Liahilittj of same in the hands oj successor Jor 
derrce-dehfs of the ]}rcvious holder—Court of Tr/o‘<l5 
Act (Madras Act III of 19011, ss. 41, 55 (1) and (3). 

An impnrliblo zetnindary is ass<*rs in tin* bands 
of tlio holder tiioreof liable to be |)r(Hri>odeil against 
in c.xocntion of ilecree.s for money agaiin't the ])re- 
vioiis holders. 

Raja of Kalahasti v. Achojadu, 30 M. 454; 17 AI. L. J 
307; Zemindar of harcctnnyar v. Trustee of Tirunialai, 
Tirniiati, 4‘e., Dcinstanams, 32 M. 429; 2 Ind. Cas. 18, 

Section 55 (3) of the Madras Act III of 1904 
is applicable only when tho estate is relinquished 
under section 55 (I); and section 41 of tho said 
Act is absolute except in so far as it is cut down by 
section 55 (3). 

Appeal against the order of the District 
Court of North Arcot, dated 25th February 
1909, in Execution Petition Register No. 60 
of 1905, in Original Suit No. 9 of 1898, Dis¬ 
trict Court of Chingleput. 

Judgment. —As to the first point, we 

think it is now settled that the zeniindary 
being impartible is assets in the hands of 
the successor liable to be proceeded 
against in execution of decrees for money 
against the previous holder, lioja of Kalahasti 
V. Aclugadu (1), Kenitndnr of Karretnagar v. 
Trustee of Tirvmalai, Tirupati, Iieiasta- 

nams{'2). As regards the other point, the 

(1) 30 M. 454; 17 M. L. J. 3G7. 

(2) 32 M. 429; 2 Ind. Cas. 18. 
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provisions of section 41, Court of Wards Act, 
are absolute except in so far as they are cut 
down by section 55 (3). That sub-section 
only applies when the estate is relinquished 
under section 55 (1). The District Judge 
has not considered whether the estate was re¬ 
linquished under this sub-section, nor is it 
found that no claim was preferred by the 
decree-holder to the Regulation Collector so 
as to bring the case under section 41. We 
reverse the order and remand the case for 
disposal according to law. 

Costs will be provided for in the lower 
Court. 

Case remanded. 


(s. c. 8 M. L. T. 29o.) 

MADRAS HIGH COURT. 

Appeal Against Order No. 258 op 1909. 

August 5, 1910. 

Present: —Mr. Justice Wallis and 
3ilr. Justice Krishnaswami Aiyar. 

TOGARAM APPADU PATNAIDU — 
Petitioner—Plaintiff—Appellant 

V6TS If S 

TOGARAM APPADASWAMI PATNAIDU 

AND OTHERS—DEPENDANTS — 

Respondents. 

Paftition naif — ( irU Procedure Cndc r'Arl Xl\’ of 
18S2^, «. 396 —Preliniinarij denee—Pendency of ^nit 
nil final decree under e. 396 ir passed. 

A suit forpartitiou juu.<»t boconsidcrod pendinjf until 
a linal decrcu is pussod under section 3!)0oft}ieCod(* 
of Civil Pioccduro. 

Api}ndit. V. Venh-afn Jianya Ran, 18 M. L. J. 23; 3 
M. L. T. 328, referred to and aj>proved. 

Appeal against the order, dated the ‘26th 
day of August 1909, of the District Court 
of Ganjam. in I.A. No. 396 of 1909, in O.S. 
No. 1 of 1892. 

Judgment. —The attention of the 
District Judge does not appear to have been 
called to the observatlon.s of this Court in 
Appiihi V. Venkat i Pfinga Ran v.1), whitli re¬ 
ference to this very suit. We adhere to the 
view therein expressed and hold llie suit 
must be considereil still pending until the 
decreeunder section 396 is pa.ssecl. We reverse 
the order and remand the case for disposal 
according to law. The costs will be provided 
for in the order of the lower Court. 

Case remanded^ 


(1)18 M. L. J. 23; 3 M. L. T. 328. 


MDTBUSAWMY SASTRY V. NARAYANA SASTRY. 

(s. c. 8 M. I,. T. 300.) 

MADRAS HIGH COURT. 

Crown Side. 

August 30, 1910. 

Present :—^Ir. Justice Sankaran Nair. 

In the matter of UMALAKSHMI SARAS- 
WATI BAI AND YOGAMBADHARMASAM 
VARDHTNl— (Minor). 

AND 

In the matter of The NOTICE OF MOTION 
BY SWAM! VIDYANANDA PARA- 
MAHAMSA alias T. S. MUTHUSWAMY 

SASTRY, UNDER SECTION 491 OP THE CODE 

OP CRIMINAL PROCEDURE. 
SWAMY VIDYANANDA PARA- 
MAHAMSA alias T. S. MUTHUSAWMY 

SASTRY— Petitioner 

V6TSUS 

Y. T. S. NARAYANA SASTRY— Counter- 

Petitioner. 

Crhninnl Procedure Code (Act V o/1898), .•?. 401— 
Habeas Cori>us—Hr/*— Per.mn illegalhj or improperly 
detained—Pouerg of Court under.<.A9l (2). 

M, the father of two nnnor girls of the ages of 
about 14 audio years, applied'for a writ against 
N, his younger brother, for their surrender. M be- 
eanie a so »;/«.</ in 1901 and relinquished his 
rights as bead of the family to N. Ho became a 
Brahmo in 1906 an<l between 1906 and 1910 again 
began to live with his wife and children and also 
begot some more children. Tho elder brothers of 
the Illinois had all along been living with N and wore 
pdueated by him. The wife died in April 1910. 
Tho object of the writ was to prevent the raarri- 
age of the minors before they attained tho ago 
of 16 ; and thero was no question of morality 
or corruption: 

Held, that tho petitioner was ({uite free to keep 

his daughters unmarried till their 16 th year or even 

after that age even though he may put his daughters 
not only to groat inconvenience but to danger of ex 

oommunicaUon and tho fact of his becomingaBrahmo 
(lul not affect the matter. 


previously I.e wus not in 190fi. when he becanie a 
Brahmo, the guardian m Hindu Law of liis children 

of the petitioner, from 1906 to 1910, of the minors may 

r'' r" ^ under sec- 

tiou 391. Indianl enal Code, against strangers,itwould 

not entitle him to an order under section 49 i Crimi 
iial Procedure Code. “ ’ 

TI>o ordinary rule of Hindu Law is that rights 
ouee vested are not divested and tl.e petitioner San! 

had‘/e-Sn'ed;‘'“'" ho 

Application for a writ of Habeas Corpus. 

Judgment.— This is an application 

under section 491, Criminal Procedure 
Code, in the nature of a writ of habeas 
coipus by a father for the custody of l,is two 
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daughters in their 14th and 16th years res¬ 
pectively. 

On reading the aflBdavits, it appeared to me 
that the case is one which ought to bo decid¬ 
ed on sworr. testimony. I accordingly direct¬ 
ed the parties to examine witnesses. These 
are the facts. 

The petitioner, who calls himself Swami 
Vidyananda Paramahamsa ab'n.? T.S. ^luthu- 
samy Siistry is a B. A. of tlie Madras Univer¬ 
sity and was tutor in the Madras Christian 
College from 1892 to 1899 drawing a pay 
which ranged from Rs. 115 to Go. Before 1889, 
he had pledged himself that he would not 
marry his daughters before their 16th 
year. His wife had Mnglish education in 
the Training School and was a teacher 
in the Vi/.ianagaram Raja's Girl School. 
In 1895, while a tutor, the petitioner donned 
the yellow robe. In 1899 he went to 
Sringeri to become a sauynsi\ From there 
lie wrote Exhibit II to his brother Nara¬ 
yanan, with whom his daughters are 
living and who opposes this application. 
He resigned his appointment in the Cliristian 
College to become a sinyasi. Ho writes in 
Exhibit II:—“Now you are wise, experienced 
and gentle. I, tlierefore. give tlie whole family 
burden to you. The children are all yours, 
the books and furniture are yours. I make 
you a complete manager*’* * * “Out of family 
dignity, I would ask you to support the re¬ 
nounced family completely from your in¬ 
come.” * * “Donot write to me anything about 
the privats affairs of the family.*’ There 
can be no doubt that liis wife did not like 
this. A few months after in November 
1899, Narayanan from Madras wrote to him 
that she was refusing to receive any help 
from him and said she di<l not want any help 
at all. Ho wrote that they were not on 
friendly terms on account of his refusal 
to receive the mollier-in-law into the 
house. He state.s tliat for nne month 
he supplied everything .she wanted and would 
do so again willingly if «he would allow 
liim. He wrote he would help his brother 
the petitioner also. So far a.s the sons are 
concerned, Narayanan took charge of them 
from 1900. They have been living witli him 
ever since, were educated by him. The eldest 
l)oy is now 21 or 22. Tlie petitioner came 
to ]^ladras an<l hecame a smiynsi at 
Tiriivottiyur in 1901 obtaining the con.sent 
of his wife which he say.s was given on 
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condition that he would not renounce 
the duties of a husband. His father died in 
1901. He left it to his brother Narayanan 
to perform the usual ceremonie.s in the 
ordinary way. He did what a sanydsi does 
on sxich occasions, bathe with the clothes he 
was then wearing. From June 1901 to June 

1902 he travelled in the Madras Presidency. 
He spent the rest of 1902 and the whole of 

1903 in Northern India and returned to 
Mad ras only at the end of the year. A photo 
of his taken during this trip is Exhibit IV 
filed to show he was then a satiyasi. Till 
^farch 1905 he lived at various places in 
[Madras but not with his wife and children, 
whom he admits he did not maintain and who, 
Narayanan says, were maintained by him. 
He was suffering from fever for four or 
five months when he says his wife asked for 
the favour of an interview with him which 
he was pleased to grant. From that time she 
WHS visiting him occasionally but did not live 
with him. He al.so says that the eldest 
daughter wlio must have been then below 10 
stayed with him and cooked hi.s meals for 
him. In March 1905, he went to the Circars 
for about 6 mouths to collect subscriptions for 
a pre.ss leaving his wife and daughters in the 
house. He returned in about November 
1905 and after that period to her death 
according to himself, she permanently lived 
with him though according to his brother 
such permanent residence was only from 1906. 
Early in Juno 1906 his mother died, ho 
refused to perform the funeral ceremonies 
as he tliouglit that Nyayanan who had 
become the ehle.st son in the family, by 
liis own renunciation of that place which 
was his by birth, was Tthe proper person. 
On the 11th of that month he wrote “as a 
self-adopted son of mother India” a 
characteristic letter to Narayanan, in which 
assuring him, “I went away from the bodily 
mother in order I might serve mother India” 
and that he has one of the best of their I’ace 
and that Narayanan ought to be proud of him 
as the only ‘ Sanyasiu product” of the Madras 
University, calls upon’ Narayana to honour 
his mother’s memory with a contribution of 
Rs. 15 a month towards the maintenance of 
the press, which, he says, is for the improve¬ 
ment of the Vernacular litei’ature. The evi¬ 
dence does not show what the reply was. 

Though he did not attend the funeral care- 
monies, his wife attended, without asking him, 
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as he says in such matters she did not take 
his consent. It is probable he was dis¬ 
pleased with her treatment as she took away 
the daughters who were till then living 
apparently with Narayanan. Within a few 
days after this, 16th June 1906, the petitioner 
signed the covenant and—became a Brahmo. 
His wife did not sign the covenant. 
Bat it is probable that to please him she 
lived a Brahmo life. Till September 1908, 
his daughters continued to live with him, 
His sons were with Narayanan. He wanted 
Narayanan to send them to him. Narayanan 
says he left it to them to do what they liked. 
But it may be inferred that he was not 
willing to send them and the petitioner says 
that his wife dissuaded him from taking any 
legal steps. In 1908 his eldest daughter 
ran away to her uncle Narayanan’s hou.se, as 
she hoped that he would get her married. 
The petitioner brought her back and to pre¬ 
vent any further attempts placed her 
in a Home at Poona in September 1908. 
The second daughter also was taken there 
in January 1909. His wife went to Poona In 
Septemher 1909 and brought them aw.ay with¬ 
out obtaining the consent of the petitioner 
and against his wish. The petitioner states 
that the rea.son was that it was a hard life his 
daughters were leading there. The evidence 
on the other side is that she wanted to get 
them married; after this, they lived together. 
But according to the daughter, the petitioner 
cooked his own meals, and they cooked their 
meals separately, thougli they lived in tlie 
same house. Tliis is denied by the peti¬ 
tioner. The evidence on either side to 
corroborate this is not of much value. The 
wife and children lived with the petitioner 
till April 1910 when the wife went to the 
Maternity Hospital. She died tliere. Be¬ 
tween 1906 and 1910, the petitioner and his 
wife lived as husband and wife and she bore 
him children. On her death, the petitioner 
states that he performed the memorial 
service in Bralimo form. Narayanan was not 
in ^Madras on the day of her death and, 
therefore, no Brahmin priest was engaged the 
first day. On the 2nd day he arrived and 
the ceremonies were thenceforward carried 
out in the orthodox Brahmin style. 

There is no doubt that from 1905 to 1910 
while his wife and daughters were with him, 
he was earning enough to maintain them, but 
it is also proved beyond doubt that .she 


underwent great privations. Besides the 
evidence of witnesses on either side who prove 
payments of small sums of cash and their 
supplying them with neces.sarles like rice, 
there is the strong evidence furnished 
by Exhibit T, a memo, left by her on her 
death, which shows that she pledged even her 
Tali, marriage symbol, for S annas. A married 
woman will, o: course, not do this unless 
in very dire straits. She tells her children 
in this memo, not to tell their father of this, 
and it is evident from his distress in the 
witness box when he read this that it came to 
the petitioner as a painful surprise. My 
conclusion on this point is that he was so 
absorbed in his divine mission, the service 
of ‘Mother India’ that though he earned 
sufficient for their living, he did not give 
her enough and that she bore everything in 
silence trying as best as she could in vari¬ 
ous ways to make both ends meet. The object 
of the petitioner is to prevent the marriage 
of his daughters before they complete their 
lOfch year. His brother and other relatives 
apprehend that if the girls ai'e not married 
before they attain age, they may be put 
out of ciste or they may find it difficult to 
get them married and if the girls return 
to their father who is iisanyti.'ii and was 
living with his wife there may arise further 
difficulties. 


1 tliink the petitioner is quite free to keep 
his daughters unmarried till their 16th year 
or even after that age even though he may 
put his daughters not only to great inconveni¬ 
ence but to danger of ex-communication. 

The fact that he has become a Brahmo 
does not affect the matter. He will not 
thereby lose any rights he had before. 
Leaving out of con.sideration for the present 
his living with his wife, there is nothing 
proved against his character. He seem.s 
to be a man of strong convictions, who is 
acting upon them .sacrificing his worldly 
prospects, who has consecrated his life to 
what he regards his holy mission in life and 
will not allow on that account his material 
intereRt.s or the happiness and the interests 
ot his wife and children to stand in the way 
He wants his daughters to be brought up ac^ 
cording to his own views. 


^ None of his relatives, his brothers, brother- 

their old faith and strictly orthodox ideas 
in their completeness. His wife was an 
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educated lady herself. She led an nncom- 
plaming^f silent and hard life from 1900 to her 
death. She had undoubtedly a Will of her 
own. She broug]\t away her daughters 
from Poona. Her husband admits that she 
would not take his consent for such things 
as attending funeral ceremonies, tfec. She 
attended his niother'.s fiincrals without his 
leave, and she persuaded him to leave her 
three sons with Narayanan and on her 
death-bed practically advised her daughters 
to leave their father and live with Nara¬ 
yanan. 

In these circumstances there is no ques- 
tiou of morality or corruption to influence 
my decision. If the petitioner retained his 
right of custody when he became a Brahmo, 
the daughters must he placed in his custody 
as nothing has happened since to deprive 
him of that right. Whether he had such 
rights then is the question for determina¬ 
tion. His declarations in his letter Kxhibit 
II already extracted, the resignation of his 
appointment in the Christian College, his 
renunciation of liis position as the head of 
tlie family by giving up the family lands to 
Narayanan, his entire and otherwise in¬ 
explicable and very reprehensible abandon¬ 
ment of his wife and eliildreu till his 

wanderings throngliout the country, when 
he was photograplied as a Ins dis¬ 

carding tlie .saoied thread, taking a new 
name, tlie ceremony of his initiation, and 
his conduct on the deaths of his parents 
wljen he declined to perform the funeral 
ceremonies on the ground tliat lie is a 
Sduytisi^ and „Narayanaii who has become 
the eldest son on account of Ins renuncia¬ 
tion is the proper person to pei’form them, 
living the life of a sanyasi apparently lead 
only to one conclusion. He insists himself 
that lie has become and is stil a snnyu.'d'. 
His own statement is remarkable: 

“Wiiile I admit that I have been wearing 
a Kashaya 0<trh, I deny I am a siiiyast in 
the ordinary acceptance of the term. I took 
lip the sfniyni^i with my own interpretation 
of tlie prescrihed formulas to a sympathetic 
priest that I chose, and who was fully ap¬ 
prised of my views and m dive.s and I feel 
hound only hy that interpretation. I am 
not a total innovator in this matter but an 
imitatorof religo-social labourers like San¬ 
kara, Uaniannja and Madwa who put wliat 
interpretations they chose upon the Vedic 


texts. My object has always been to effect 
religious and social amelioration aooording 
to the best of my lights.” 

He has not given in his evidence his own 
interpretation of the formulas to show that 
the ordinary legal consequences should not 
follow from his having become a sanya$i\ 
But it is clear from Exhibit II and his con¬ 
duct during the subsequent years that such 
peculiar interpretation has nothing to do with 
the question now under consideration whether 
he has ceased to belong to his natural 
family. 

Mr. Narayana Rao contends that he is 
not sanyasi and relies upon two facts: firsts 
he has been made a sanyasi by Mr. Sub- 
ramaniem. Assistant Professor in a College; 
■cecoiidly^ he was living with his wife. When 
^[r. Subramaniem was in the witness box, 
his qualifications or disqualifications for 
making one a sanyasi w’ere not elicited. I 
am prepared, however, to assume that not 
being himself a sanyasi^ he was not com¬ 
petent to initiate the petitioner into the 
sanyasa nsntm. But I have very little doubt 
that the petitioner himself was in real 
earnest and acted in good faith. He still 
maintains tlie validity of his initiation into 
flio sanynsn nsram and 1 am not .satisfied 
that if a man hojiaftdr- goes through the cere¬ 
mony, renounces his family ties, live.s asanyasi 
life, honestly believing he is a sanyas/, lie 
is any the less a sanyasi on account of 
tlie invalidity of hi.s initiation. To hold 
otherwise would he to make him an out- 
caste and I am not prepared to decide so 
when he himself earnestly states he is a 
sanyasi and the opposite side does not raise 
the question. J t is also true he lived with his 
wife in 1905 or 1906. But he did so, not be¬ 
cause he was not a sanyasi but he had on 
account of the promise he liad to make, to get 
her consent. It can only be treated as a viola¬ 
tion of his sanyasa asram. 1 must, there¬ 
fore, hold that he was, what he himself says 
he was. a jsiny^si'and he, therefore, was not in 
1906 w'hen he became a Bralimo the guardian 
in Hindu Haw of his children. 

There is undoubtedly the strong circum¬ 
stance in his favour that he was their facto 
garrdian from 1906 till lii.s wdfe’s death. 
Such de facto guardianship is sufficient to 
sustain a prosecution under section 361, 
Indian Penal Code, and as against strangers 
would entitle him to an order for restoration 
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t-o his custody under section LOl, Ciiminal 
Procedure Code. 

It was then suggested that though he may 
have lost his rights when he became a s inyaaC 
it was open to him to resume them. I do not 
think so. The ordinary rule oE Hindu Law 
is that rights once vested are not divested 
and he does not re-gain his status in his 
natural family he has renounced. 

In these circumstances, I have now to see 
what order T should pass under section 491, 
Criminal Procedure Code. No rules have 
been passed under section 491 (2) to regulate 
the procedure. I have found that the child¬ 
ren have not been illegally or improperly 
detained. So section 491 (1) (6) does not 
apply. I have, therefore, to pass orders 
under clause (a). I find then that the peti¬ 
tioner has not proved his right to the 
cust jdy of his daughters, their adult 
brothers are living with Narayanan who 
has educated and brought them up, that 
there is no allegation that they are not likely 
to be well treated by him; their mother on 
their death-bed was willing that they .should 
live with him. After their father, their 
brothers and Narayanan are their nearest 
relations and who are in possession of the 
little fa?nily property they have. 

On these facts, 1 am not prepared to grant 
the prayer that the daughters should he 
restored to his custody and rejecting that 
part of the application, direct that the girls 
be inforiiii'd that they are free to go where 
they like to their father, uncle or brothers. 

Application rejected. 


(s. c.S M. L. T. ‘JHd.) 

MADRAS HIGH COURT. 
CiJi.MiXAL Hevisiox Case No. 377 or 1909. 
(CiiiMrxAi, Revisiox pErri'cox No. 283 

OF 1909.) 

February 11, 1910. 

Present: —Mr. Justice Sankaran Nair. 

\hi re T. S. SUSAI PILLAY and another— 


Petitioners. 

Cruniiifil —Proprrfij in —Onler 

liibifing taken hij coinplaintinf. 

A tresimsa oa tlie property in the possession of 
comphninuifc cannot be sustained in face of 
Older prolnlntiuf; him from takin- possession. 

Petition under sections 435 and 439 of 
Criminal Procedure Code, praying the H 
Court to revise live judgment of the Asai.-st 


EMPEROR V, JOSEPH EANGANI. 

First Class Sub-Divisional MagistrateofTrichi’ 
Tiopoly in Criminal Appeal No. 24of 1909,con¬ 
firming the conviction and sentence passed on 
the accused in 0. C. No. 433 of 1908,on the file 
of the Courtof the Town Second Class Magis¬ 
trate of Trichinopoly. 

Order. —In the face of the order of 
the 8th July 1908 prohibiting the 1st Pro¬ 
secution Witness from taking possession 
of the property in dispute, it is impossible 
to say that the petitioners committed tres¬ 
pass on the property in the possession of the 
complainant. I am unable to agree with the 
lower Courts that the order is vague. I set 
aside the conviction and sentence. The fine, if 
levied, will be refunded. 

Conviction set aside. 


(s. V. S iM. L. T. 290.) 

MADRAS HIGH COURT. 
CiMMiNAi, Revi.sion No. 711- OF 1909. 
(Refeiired Case No. 43 of 1909 ) 
April 2G, 1910. 

Present: —Mr. Justice Miller and 
Mr. Justice Muuro. 

EMPKROR 


versus 


JOSKPII KANOANIani) otkehs—Acooseu. 

Proctice—Arnis Act (IX "f 1H7HJ—Exidosivcs S>A>. 
sUdirci ..Ic/ (]I>>i 19US^— lie^tiuil nccvsiscirif for von- 
virtifai iiinler another Arf—Rerisi'omil poa.'ent oj the 
High ('onrt. 

Where u euse miglit properly have been tried 
undei the Arms Act or the Kxplosives Substances Act, 
and the Public Prosecutor did not ask for aii 
order for a re-trial: 


Held, that the High Court eoidil net convict under 
either of the enactments without a fresh trial. 

Case referred for the orders of the High 
Court under section 438 of the Criminal Pro¬ 
cedure Code, by the District Magistrate of 
Tiniievelly, in his letter dated 3rd December 
19^, R. 0. C. No. 2126 Mag. of 1909. 

Order.—The case might properly have 
been tried under the provisions of the 'Arms 
Act or the Explosives Substances Act of 1908, 
but the Public Prosecutor does not ask us 
now to order a re-trial and we cannot convict 
tlte iiccu-sed under either of those enactments 
witliout a fresh trial. 

We agree wiUi the District Magistrate 
that the sentences are inadequate and we 
set them aside and in lieu thereof sentence the 
accused to pay fines of Rs. 100 Cone hundred) 
each and in default to undergo simple im¬ 
prisonment of 2 (two) moutho each. 


'V 


3DS 


iNdiaK cases. 


THE SECRETARY OF STATE FOR INDIA IN COCNCICi t?. GOPISBTTI 



(s.C. 8 M. L.T. 310. 

MADRAS HIGH COURT. 

FiroT Civil Appeal .N^o. 95 of 1905. 

April 29, 1910. 

Piesent-. —Mr. Justice Miller aud 
Mr. Justice Munro. 

The secretary of STATE for INDIA 
IN COUNCIL— Defendant — Appellant 

versus 

GOPISETTI NARAYANASAMI NAIDU 
GARU, Receiver, NIDADAVOLE and 
MEDUR ESTATES-Plaintiff— 

RESrONPEXT. 

^[udid.'i SnrvcK anil Bonmhirie.-i .<lc^ (/T 1897^ 

11, 12, 21— Dci’i.<ion bit a Snrroij Oi^iccr—Date of 

decision—’Comninniration — Liintnfioi*—Starting jioint. 

The (late uf a decision, tis a starting point of linii- 

tatiun, is the date of its coiiiiiinnicatiuu to the ])artics 

and a decision c4innot he said to he passed nntil it 

is in some way conununieated to the parties 

affected hv it. 

% 

V. C'loctv. <» M. Isy and V. 

Sankara, 12 SI. 1. followed. 

Where the Survey Olhcer *rivcs the parties snHi- 
cient notice of tlio day on whieli he will pass iiis deci* 
sion, to enable tliem, if they choose, to he present and 
liCJir it ami if the decision i.s aiimjunceil on that day, 
tliat is the date of conniiuiucJition though tlic partii*^ 
inav not c4irc to listen. 

But where the Survey Otlicer pnhlishcs his deci¬ 
sion hy sending copies of it to the parlies. Ihc date 
of the receipt of the oialer is the ditto of coni- 
inunieutiou. 

Appeal against the decree of the District 
Court of Godavari, in Original Suit No. 10 of 
190:h 

Judgement. — Under .section 25 of 
ActXXVIlIof 1800 (Madras), the starting 
point of limitation for the appeal by wjiy of 
suit, allowed liy that section was the passing 
of the Survey Ctiicer’s decision and in Antui- 
inalai v. Cheta (1) aud .SV,s7unnm« v. Sankara 
(2), it was lield that the decision was passed 
■when it wjis communicated to the partie.s. 

The language of section 13 of Act IV of 
1897 (Madras) is somewhat different. 1 he 
starting point is tlie date of the decision of 
the Survey Oliicer, and in the present case, 

that is a decision to wliich the provisions of 

section 2-1: are applicable, and section 13 is 
made by section 25 to apply mulalis vintmi' is 
in the ciuse of a tinal decision passed under 
section 2-1-. Tlie starting point is, therefcire, 
the date of the decision passed under section 
24 We lind no ditliculty in holding that the 
date of the decision is the date on which the 
decision is passed; and, therefore, that the 

(O h M. 

(2) 12 a. 1. 


starting point is the date of the passing of the 
decision. The precedents seem, therefore, to 
be in point, there being no material difference 
between the earlier and the later acts so far 
as the present matter is concerned. 

Section 2-1 of Act IV of 1897 requires the 
decision to be recorded in writing with its 
reasons and communicated to the parties, but 
these provisions do not very greatly help us 
to determine on what date the decision is 
passed. Both sides rely on section 11 (3)read 
with .section 12 (a), the Government Pleader 
as showing that there is a difference between 
the date of the order and the date of com¬ 
munication thereof, and Mr. Sundara Aiyar 
as making it plain that it is only a com- 
jiiunicated order that .sets limitation running. 
The somewhat peculiar provisions of section 
12 (a) may perhaps be explained by tlie fact 
that in section 11 (3) the making of the order 
and its communication are intended to be 
practically simultaneous: the communication 
is to be ‘forthwith’. Tliough, therefore, this 
provision supports the Government Pleader 
to tlie extent tliat it shows tliat the date of 
the order aud the date of communication may 
in the contemplation of the legislature be 
different dates, still it does not support the 
more important inference that the Act con¬ 
templates the starting of limitation before the 
communication of the order to the parties. 

There is .some difficulty in the matter, but 
on the wliole we think we ought to follow the 
authorities to wliich we have referred, which 
hold that the date of a decision is the date of 
its coinniuuicatioii to 1 he parties. A decision 
cannot pi’operly be said to be passed until it 
is in some wjiy pi-onounced or published under 
such eircutn.stances that the parties affected by 
it have a reasonable opportunity of knowing 
what it contains. Till then tliough it may be 
written out, signed and dated, it is nothing 
but the decision which the officer intends to 
pa.ss. It is not pas.sed so long as it isopen to 
him to tear up what he has written and write 
something else. 

We do not say that in all cases tlie decision 
under section 24 of the Act (IV of 1897) is 
passed on the day on which tlie information 
required by that section reaches the party to 
whom it has to be given. There seem.s to be 
notliing to prevent the Survey Officer from 
giving parties sufficient notice of the day on 
which he will pass his decision, to enable 
them, if they ciiuOoO, to bo present aud hear 


iiTDiAK Cases. 


399 


Voi. vni3 

GAUB CHENNAPPAREDDI V, EMPEROR. 


ifc, and if thai-is done limitation would run 
from that day if the decision is announced on 
that day. That is the date of communication 
though the parties may not care to listen. 

But if the course adopted in the present 
case is taken, and the Survey Officer publishes 
his decision by sending copies of it to the 
pai’ties, the date of communication will be 
different. It will not necessarily be the date 
on which the copy actually comes into the 
hands of the party, and on that point the 
Government Pleader had something to say. 
But we do not think we ought now to institute 
an inquiry as to what is the true date of com¬ 
munication in this case; it seems to have been 
accepted in the Court below that the date of 
receipt of the order is the date of c^m- 
munication. We, therefore, overrule the con¬ 
tention of the Government Pleader that the 
suit is barred by limitation. On the merits 
we are not prepared to say the District Judge 
hascometo a wrong conclusion. It is the 
case of both parties that two channels Bnuga- 
kodu and Mattavanikodu formerly existed, 
and the decision of the question at issue turns 
upon the position of Mattavanikodu. We find 
now on the ground a drainage channel dug by 
the Department of Public Works some five 
years prior to the Survey Officer\s enquiry, 
and also a channel some distance to the north. 
It is between these channels that the land in 
dispute lie.s. The plaiutiff’s case i.s that the 
drainage channel occupies the bed of tlie 
Mattavanikodu. The case for the 1st defen. 
daut is that Mattavanikodu was further to 
the south. But no such channel is now iu 


existence, nor i.s there any evidence that any 
such channel ever existed. On the other liand, 
therein evidence to support the plaintiff's 
case, and one of the 1st defeudaiit’s witnesses 
admitted that the drainage channel might 
have been dug on the .site of Mattavanikodu 
as to the relative positions of Enugakodu 
and Mattavanikodu there is no doubf, for 
Exhibits H and K show that tlie former was 
nortli of the latter. Again according to the 
feurvey Officer the drainage channel was dug 
along the lowest line of country, and he 

assumes, and the assumption is reasonable, 

that there was along the line an important 
stream. If this were so, and the stream w'as 
known as Enugakodu we should expect to find 
it given as the northern boundary of Amada- 
lapnlli just as it is given as the northern 
boundary of village, to the wet. We think 


therefore, that all the probabilities poiufc to 
the present drainage channel as the site of 
Mattavanikodu and to the northern channel 
being Enugakodu. This would also fit iu 
quite well with the boundaries given in the 
old account for the village of Amadalapalli. 

The appeal is, therefore, dismissed with 
costs. 

This decree should be satisfied within three 
months from this date. 

Appeal dismissed. 


(s. c. 1 M. ^\^ X. 522 ; 8 M. L. T. 326 ) 

MADRAS HIGH COURT. 

Referred Thut No. 17 op 1910. 

Criminal Appeals Nos. 137 to 151, ICl to 

163 AND 205 OF 1910. 

August 18, 1910. 

Present. —Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

GADE ClIDNNAPPAREDDI and others— 

Petitioners 

versus 

KMPEROR— Opposite Party 

P md Codr (Art XfA-ofimO), .<s. 149, S02^M'urtfer 
—Cumnwn ohjivt of a mob -Likelihood of heiim 

cottnnitfcd. ^ 

At t!ie aimual Sivamthiri festival at Kottapua 
Komla, wlncli was attuiidetl by inuuniei-able people a 
coustable S ami the Oth accused gotdruukand m’ew 
disorderly, Botli fell down unconscious The Sub 
Inspector with other constables came to the spot ami 
arrested the bth accused as a murderer. A crowd 
collected round them. Ou the way, constable S 
struck w ith a stick ami he in rotiiru killed ouc of 
ll.e crowd W ith a bayonet. This iuHamed the crowd 

Inch .uu\ed ut the 1 olicc Station and demanded tho 
U'lease of the bth accused which was refused. Tho 
1st accused took a prominent part in the riot from thn 
attack „„ tl.. Police Station, .vken 1,0^ 0 eT o 
con cl to tl.i-ow stones nncl boat tho police to t o 
bninniKof tlio te.its, tlio tiaal act in tlio viut T 
constable S then got into tbo bamis of mob ana w s 
murdered and burnt: }{eld tli o fi,o i ^ ® 

pnilty nnacf sections 302’a ^ uV iSrp'™! 

Trial referred by the Additional Court 

of isession of the Guntur Division for con- 

hrmation of the sentence of death r.i>.=,oa 

upon the said 1st Prisoner in Case No 27 of 
the Calendar for 1900 i • • or 

tlte seiitence of the Additiona?Oourt oftef 
s.on of the Guntur Division, i„ Wo 27 
of the Calendar fur 1909. ’ 
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Mr. S. Swamitiathan, for the Petitioners. 

Mr, T. liichmoftd, Contra. 

Judgment. 

Munro, J.—Twenty -one persDns are con* 
cerned in these appeals. They have been 
convicted of various offences under the 
Indian Penal Code in connection with a riot 
which took place at Kotappakonda in the 
Guntur District on the 18th Pebiniary 1909. 
During the riot a constable Seshayya and a 
Salt peon Mastaii were killed, various other 
Police ofiicers were assaulted, and a Police 
Station, a Choultry, some Revenue sheds 
and the tents and furniture of the District 
Superintendent of Police and Tvalt officials 
were set on tire. A general description of 
the origin and course of the riot is given 
by the Sessions Judge in paragraphs Nos. 
6 to IG of his judgment. Tiiat description 
h.as not been ciiallenged before us .and it 
appears to be substantially correct, ilost 
of the appellants were ai rested as the result 
of identiticatioii parades. Objections to the 
boua fides of these parades were taken before 
the Sessions .ludge. The Session.s Judge 
found that objections were unfounded, and 
that the parades were properly conducted. 
No attempt, save in the c.rse of the 1st 
accused, has been made before us to contest 
this tiiuliiig, which 1 have no doubt is correct. 
1 shall now proceed to consider the case of 
each appellant. 

Gade Clieiinappareddi, appellant in 
Criminal Appeal No. IbO of 1910 and the 
1st accused in the Se.ssions Court, has been 
convicted of oUences under sections 1-1-7 
GJ3, 4^0.430. 307 and 302 of the Indian Penal 
Code, these offences being involved in counts 
Nos. 1,2,3, 5, 7, 9, 11,13. 15, 17, 10, 21 ami 
23 of the charge and sentenced to death. 
The evidence of the prosecution witnesses 
No.s. 1. 7,8,10, 13,17. 20, 21,22,23,24, 
2G, 27,28, 32, 72, 80 and 80 leave.s no doubt 

thatthelst accused took a prominent pyt 
in the riot froin tlie attack on the Police 
Station, when he incited the crowd to throw 
Htones and beat the Police, to the burning 
of the tents which may be taken to be the 
iiual act in the riot. The 1st accused was 
well-known to the Station House officer, tlie 
prosecution witness No. 1. Jlis name was 
mentioned tlie same night by that oflieer 
to the Head Assistant Magistrate, Mr. Ker- 
shasp. A telegram directing his arrest was 
sent to the Police In.spector of Bapatla, and 


lie was arrested on the evening of the 20th 
February. He attempted to prove an alibi 
in the Sessions Court, but the Sessions Judge 
rightly refused to believe his witnesses. He 
was sentenced to death because ho was 
found to have actually taken part in the 
murder of the constable Seshayya, and 
because he was the leader of a crowd which 
committed that and another murder. The 
evidence, which has been correctly sum¬ 
marised by the Sessions Judge in paragraph 
No. 60 of his judgment, leaves no doubt as 
to the guilt of the 1st accused on counts 
Nos. 1 (section 147, Indian Penal Code), 
3 (sectioD.s 307 and 149, Indian Penal Code), 
9 (sections 333 and 149, Indian Penal 
Code in re.spect of Police Inspector, Sub- 
barayalu Chetti),ll (sections 333 and 149, 
Indian Penal Code in respect of Police 
Inspector, Sauyasayya Naidu), 13 (sections 
333 and 149, Indian Penal Code in respect of 
Station House officei*, Krishnayya Naidu), 16 
(sections 333 and 149, Indian Penal Code in 
respect of the District Superintendent of 
Police), 17 (sections 333 and 149, Indian Penal 
Code in respect of Sub-Inspector, Sriramulu 
Chetti), 19 (sections 435 and 149, Indian 
Penal Code in respect of the burniiig of the 
teats), 21 (sections 43G and 149, Indian 
Penal Code in re.spect of the burning ot the 
Revenue .shed.s) and 23 (section.s -136 and 
149, Indian Penal Code in respect of the 

burning of the Choultry). The other counts 
on which the 1st accused has been found guilty 
are counts Nos. 2,5 and 7. Count No. 2 (sec¬ 
tions 436 and 149, Indian Penal Code) relates 
to the burning of the Police Station, the first 
act of arson committed in the riot. There is 
no evidence that the 1st accused himself set 
tire to the Police Station, and he can only 
be found guilty ou this count if it is held that 
tlie Police Station was set on tire iu prosecu¬ 
tion of the common object of the unlawful 
assembly, or that the members of the assem¬ 
bly knew that the Police Station was likely 
to be set on fire in prosecution of the com¬ 
mon object. Now there can be no doubt 
that the common object of the assembly 
when it first went to the Police Station was 
to secure the release of the Gth accused in 
the case who had been arrested by the Police, 
It is impossible on the evidence before us 
to predicate that, before the .station was 
actually set on fire by .some person or persons, 
yet as unknown, the assembly had formed any 
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inteutiou to burn the Police Station, or knew 
that it was likely to be burnt. I, therefore, 
find the 1st accused not guilty and acquit 
him under count No, 2. Count No. 5 (sec¬ 
tions 302 and 149, Indian Penal Code) 
relates to the murder of con.stable Seshayya, 
That the 1st accused is guilty under this 
count is clear, for tliere can be no doubt that 
it was a comiiiou object of the mob to take 
vengeance on Seshayya who had bayonet- 
ted one of their number, and thellst accused 
must be taken to have known that Seshayya 
was likely to be murdered if the mob caught 
him. The Sessions Judge has, however, 
found that the 1st accused actually took part 
in the murder of Seshayya, and largely on 
that ground has sentenced him to death 
instead of tran.sportation for life, the sentence 
passed on the otlier appellants who were 
fonnd guilty under sections 302 and 149, 
Indian Penal Code. It, therefore, becomes 
necessary to examine the evidence bearing 
upon the actual participation by the 1st 
accused in the murder of Seshayya who was 
first beaten and knocked down and burnt. 
The evidence is tliat of the prosecution 
witnesses Nos. 7, S and 32. Prosecution 
witness No. 7 stated that Seshayya was 
lying on the ground, that some persons 
threw .straw upon him and set tire to it 
while he was still alive, and that the 1st 
accused was among those who burnt Seshayya. 
In answer to questions in cro.ss-examination, 
he said that the 1st accu.sed piled straw on 
Seshayya, and, again, that the 1st accused 
twice or thrice threw straw on Seshayya 
when he moved. One objection taken to 
the evidence of this witness is tliat he did 
not impart his knowledge of the murder of 
Seshayya to the anthoritie.s at the earliest 
possible opportunity. It is not clear that 
the witness did mention his knowledge till 
after lie had identified the 1st accused on 
the 2nd April at Guntur, though he had 
been with the Police as early as the 27tli 
February when he took part in an identifica¬ 
tion parade at Palakalur. 1 do not, however, 
attach much importance to this, seeing that 
he did not previously know the per.sons w’hom 
he says he saw take part in the murder of 
beshayya. He appears to liave waited 
until the investigating Police Inspector ilr. 
Rajagopal Row, who must have had many 
people to e.\amine, came to take a statement 
Iioui liim in his turn, and 1 do nut think 



sufficient reason for rQ^ltnt^ms evidence. 
The other objection t^^en to bis evidence is 
more important because it is contended 
that it throws doubt upon the identification 
of the 1st accused by the witness at Guntur. 

In the Sessions Court the witness made the 
following statement in cross-examination:— 
“When I identified 1st accused, all those 
people were standing in a line. I said in 
the lower Court that I identihed people in 
the Taluk Cutchenj that day. I did not say 
that I was not shown any except 1st accused 
when I identified him in Guntur." 
Exhibit 11, a deposition given by the witness 
before the Committing Magistiate, contains 
the following:— “1 was not shown any 
except the 1st accused when I identified in 
Guntur,” so that the witness apparently 
denied in the Sessions Court a statement 
which he undoubtedly made before the 
Committing Magistrate, Mr. Robertson. 
Now the meaning, which appear.s to have 
been put upon the statement when it was 
translated into Telugii and put to the 
witness in cross-examination, is that when 
heiJentilied the 1st accused, the 1st accused 
w'as not mixed up with other.s but was made 
to stand alone. It is this meaning which 
in this Court also is souglit to he put upon 
the statement. Now if that is whnt the 
w’itness really meant, it is difficult to believe 
that Mr. Robertson would have used tlie 
language he did. The more natural mean¬ 
ing of the English is that the 1st accused 
was the only accused person shown to the 
witness when he identified at Guntur, and if 
this is taken to be the meaning, the witness 
was entirely right in denying that he had made 
the statement imputed to him. One apparent 
difficulty is that the witness in fact identified 
at Guntur not only the 1st accused, but also 
the 43rd and 44tii accused. At the hearing, 
counsel for the Cro\vu was unable to suggest 
any explanation, except that the statement of 
tbe witness might have been wrongly recorded 
by Mr. Robertson. I find, however, that the 
statement was strictly accurate in the cir¬ 
cumstances in which it was made. In the 
early stages of the preliminary enquiry there 
w’ere 58 accused persons and these weio 
divided into throe batches. The.se batches 
were put up separately before the Magistrate, 
and the present prosecution witness No. 7 and 
ijoineulher wituessco were examined beparuto.. 
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ly, as a?aui>t eich bitc'i. Tlias we find 
tliree depositions given by the prosecution 
witness No. 7. Exhibit H is his deposition 
against the batch consistingof accused Nos. 1 
to 20 before the Committing Magistrate, and 
of the three accused identified at Guntur, only 
the 1st accused was in tliis batch. The accused 
Nos. 43 and 4(i were in the tliird batch as the 
56th and 55th accused, and the i)rosecution 
witness No 7 spoke specifically against them 
in his deposition taken in respect of that batch. 
Tims the witness clearly meant that of the 
accused before him when he gave his deposi¬ 
tion Exhibit II. only the 1st accused was 
shown when he identified at Guntur, and that 
was a correct statement. This view is further 
supported by the fact that the 1st accused in 
his statements never suggested any trickei’y 
in the mat ter of liis identification, nor did his 
pleader before the Committing ^lagistrate 
attempt to elicit any, but was apparently con¬ 
tent with the aiiswerof the witness:—“About 
a month after the occiirrenci I identified Isb 
accused in (iimtai '. This objection, therefore, 
also fails, and I see n ) reason tc) ditfer from 
the Sessions Judge as to the I’tdiabilily of the 
evidence of liis witness as against the 1st 
accused. 'Flio prosecution witness No. 8 
stated that he saw straw piled on Seshayya 
and set lire to. Me identified six persons 
before the CommittingMagistrate,but of them 
lie, in cxainination-iii-chief on tlie 4th 
Septembr>r l!)0') before the Sessions Judge, 
failed to identify the 1st accused and anotlier. 
llchad also identilietl the 1st accused in a 
parade on the 8t!i M ircli l!»00. On the 7th 
SeptemUsr. the witness was confronted with 
the 1st accused :iud tlien explained that he 
had not i(.leiitifie<l him on the previous occasion 
because it was very dark and because he Innl 
shaved, lie thou added that the 1st accused 
threw straw on the constable ami said he must 
bo burnt. Con sitlering the lapse of time the 
failure at. first to pick out the l.st accused is 
not necessai'ily fatal to the eviilence of this 
witness though it might not be safe to act on 
tliat evidence if it stood alone. Another 
objection taktoi t> the evidence of this witness 
IS that lliotigh he and the prosecution wit* 
lu .sses Nos. 10 and 11 appeared before Police 
Jnspefitor Shaw the day after the riot and 
gave .some information, neither the Inspector 
wlioknew no Telugu nor the Head Constable, 
tlio C«)nrt wiliiC'.ss No. 4, wlio interpreted to 
him in such scanty English as he possessed 
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can remember whether the bnrning of a 
constable was mentioned. It is quite clear, 
however, that Shaw’s examination of his 
informant was of the most perfunctory and 
insufficient character. Theprosecution witness 
No. 32 says the Isb accused was one of those 
who pur.sued and beat Seshayya and the only 
thing urged against him is that he is related 
to the Station Hou.so Officer the prosecation 
witness No. 1. I think the evidence of the 
prosecution witnesses Nos. 7, 8 and 32 taken 
together leaves no reasonable doubt that the 
1st accused did actually take part in the 
murder of Seshayya. Count No. 7 relates to 
the murder of the Salt peon itastan. There 
i.s no evidence that the 1st accused himself 
beat Mastan and it is contended that section 
140, Indian Penal Code, does not apply as the 
mob had no common intention to beat the Salt 
Officials. No doubt, there does not appear to 
have been such an intention at first, but it 
developed when a Salt peon, the prosecution 
witness No. 110, picked up a carbine, and 
a general attack was made on the Salt Inspector 
and his peons, with the result that Mastan 
was so severely injured that he died. The 
attitude of the 1st accused iu the matter is 
shown by the evidence of the pi'osecution 
witiie.ss No. 10, who says that, when he gave 
.some water to Mastan after his beating, the 
1st accused abused and assaulted him for 
doing so. I think there are sufficient 
materials in the cjuse of the 1st accused, 
especially considering the leading part which 
ho undoubtedly took tliroughout, to warrant 
a conviction under the7th count. The result 
is that I confirm the conviction on all counts 
except the 2udand also the sentence of death 
and other .sentences passed except that tlio 
fineof Rs. 500 imposed under section 436, 
Indian Penal Code, is remitted. 

The 4th accu.sed K. Venkatareddi has been 
convicted under .sections 147, 333 and 436, 
Indian Penal Code, these offences being 
involved in charges Nos. 1, 2,9,11 and 13 
already particularised when dealing with the 
1st accused. For the same reasons as in the 
case of the 1st accused, I find this accused 
not guilty and acquit him under count No. 2 
(section 436, Indian Penal Code). There is 
abundant reliable eviclonca to w.arrant the 
conviction of the 4th accused under the other 
counts. The defence set up in the Sessions 
Court was not pressed upon us. I confirm 

the conviction under scctioui 147 uiid 333, 


INDIAN CASES. 


403 


Vol. VIII] 


GADE CHENNAPPAREDDl V. EMfEROB. 

JadianPenalCode, and the sentence of four has been convicted 

years’ rigorous imprisonment passed under 333, 435, 436, 307 and 302, Indian 

section 333, Indian Penal Code. The sentence Code, and there is no reason to doubt 

of two year’s rigorous imprisonment passed that he has been rightly convic e save 
underseution 436, Indian Penal Code, I set under the 2nd count. The alibi set up 

in the Sessions Court has been relied upon 

The 9th accused, I). Veukatareddi, has been here, but there is no reason to disbelieve 
convicted under sections 147 and 333, Indian the evidence of the Sub-Magistrate which 
Penal Code, and I think the conviction is proves the presence of the accused at 
right, and that the defence of was rightly the riot. I confirm the conviction and 

disbelieved. I confirm the conviction and sen- sentences save that the accused is acquitted 
tence passed on this accused. on the 2nd count and that the fine of Rs. 500 

The 11th accused, Nune Nagireddi, has is remitted as in the case of the 14th accused, 
been convicted under sections 147 and 333, The 16th accused, Tota Kotayya, has 
Indian Penal (/ode, and f he evidence warrants been convicted under sections 147, 333, 


the conviction. The defence put forward in 
the Sessions Court was not pres.sed upon us. 

I confirm the conviction and sentence. 

The Pith accused, Kasa Venkatasawmy, 
has been convicted under sections 147, 333 
and 436, Indian Penal Code. The conviction 
under section 439, Indian Penal Code, is set 
aside as in the case of the 1st accused. The 
conviction under the other sections is warrant¬ 
ed hy the evidence. The evidence of nUlfC 
was rightly disbelieved by theSes.sions Judge. 

1 confirm the conviction under sections 147 
and -J.hJ. Indian Penal Ccjde, and the sentence 
of four years’ rigorous imprisonment. I set 
a.siilo the sentence of two years’ rigorous 
impiisonment under section 433, Indian 
I'enal Code. 

I he I3th accused, Allam Pakirayya, has 
been convicted under sections 147 and 333, 
Indian Penal Code, and the evidence justifies 
his conviction. His defence in the Sessions 
Court was not presseil upon us. 1 confirm the 
conviction and sentence. 


Thel ltli accu.sed, Xadikattu Veukatareddi, 
has been convicted under sections 147, 331, 
436, 307 and 302, Imliati Penal Code. Tlie 


conviction under these seclioii.s is supported 
by abundant evidence, which has been correct¬ 


ly set out by the Sessions Jufige amt I tliink 
the conviction is riglit save upon the 2iid 


count. Pile alibi Hat up in tlic Sessions Court 


as not pressed upon us. I acquit the ac¬ 
cused on tiie 2nd count but confirm the con¬ 
viction under the other coiint.^^. Tlie sen- 
tences jire confirmed save that tlie sentence 
of Ks. ,>00 fine is set aside as tlie accused 
has been acquitted of one of the offences under 

section 436, Indian Penal Code, witli wliich 
he was charged. 


The I5th accused, Dundeti Atchireddi, 


436 and 307, Indian Penal Code. The 
conviction under section 436, Indian Penal 
Code, is in respect of the 2nd count and 
is set aside together with the sentence of two 
years’ ligorous imprisonment. The convic¬ 
tion under the other sections is folly lustified 
by the evidence. The defence evidence of 
alibi was not pressed upon us. This accused 
appear.s to be only sixteen years of age. I 
think it sufficient to sentence him to three 
years’ rigorous imprisonment. 

The 17th accu.sed, Kotta Veeranna, has 
been convicted under sections 147, 333, 
435, 436 and 307, Indian Penal Code. The 
conviction and sentence under section 436, 
Indian Penal Code, are set aside as in tlie 
case of I6t1i accused. The conviction under 
the other sections is, I think, right, and 
is confirmed together with the sentences 
pa.ssed. 

Tlie 22ud accused. Pappula Thomas, the 
23rd accused, \aiiamala Chelainadu, and 
the 24th accused, Chintabattuni Rayulugadu, 
have been convicted under section.s 147, 
333 and 436, Indian Peual Code. The con¬ 
viction and sentence under section 436, 
Indian Peniil Code, are set aside as the con¬ 
viction relates to the 2nd count. The convic¬ 
tions under tlie other sGcti(-ns are supported 
by strong evidence wliieli is practically 
the same against all and are clearly right. 
I contirni them and tlie .sentences pas.sed under 
section 333, Indian Penal Code. 

Tlie 30t-h accused, Sivalasetti Veetayya, 
has been convicted under sections 147 
and _333, Indian Penal Code. I think the 
Sessions Judge was right in believing the 
evidence of prosecution witnesses Nos. 
115 and 118. The defence evidence was 
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not pressed upon us. I confirm the convic¬ 
tion and sentence. 

The 32nd accused, Sontem PulHah, has 
been convicted under sections 147 and 333, 
Indian Penal Code, I see no sufficient reason 
to discredit the evidence of the prosecu¬ 
tion witnesses Nos. 27 and S3. Tlie defence 
evidence was rightly disbelieved by the Ses¬ 
sions Judge. I confirm tlie conviction and 
sentence. 

The 34th accused, Nallapati Raraasawmy, 
has been c mvicted under .sections 147, 333 
and 430, Indian Penal Code. The offence 
under section 430, Indian Penal Code, relates 
to the 2nd count. The conviction and sen¬ 
tence under that section are set aside. Tlie 
conviction under the other section is clearly 
right. The defence of tiUbi was not pressed 
upon us. I confirm the convicticn under sec¬ 
tions 147 and 333, Indian Penal Code, and 
also the sentence passed under the latter sec¬ 
tion. 

Tlie 35tli accused, Nadipineni Appayya, 
lias been convicted under sections 147 and 
333, Indian Penal Code, and I think the con¬ 
viction is warranted by the evidence. We 
have been pressed with the evidence adduced 
to prove an That evidence is to the 

etTecl that the accused paid some money at 
Narasarowpft about 11 a. m. and was seen 
again in his villageabout 2 r. ,m. It is clear, 
however, from his own statement that the 
accused set np the case tliat he started from 
liis village for Narasarowpet which is three 
miles away, sometime afternoon in order 
to pay tlie money. Kverytliing depends 
upon the hour at wliich the accused was 
seen as his village which is only eleven 
miles from tl:esc3neof the riot, and I think 
tlio Sessions .Judge was right in rejecting the 
evidence. 1 confirm the conviction and 


sentence. 

The 41st accused, Gunturu Govindn, has 
been convicted under sections 147. 333, 

302 and 43o, Indian Penal Code. That he 
joiiiea ill tlie iitliu-k on the Police Station 
amt liclpeil to '»"n the tents is, I think, 
M-elt piove.tl.y the evidence of the piosecn- 
tion witnesses Nos. -0, 8d and 10 1 he 

main contention lias been that it is not satis- 

faetoriiy proved that lie took part in the beat- 

i„K of Mastan. Prosecution witness 

XI 11 • M ^ .anUf witness wlio says he did. 
Ntj. 11 IS the only , i • 

...1 •, , who .saw' iMastan being 

Otiier witnesses, , 

1 , I j . .. iiLion the accused us one 

beaten, do not me‘‘ 


of his assaila(ifc.s. On fcuo other hand, there 
is no reason to disbelieve the Salt Sub-Ins¬ 
pector the prosecution witness. No. 13, 
who recognised the accused among the 
gang which attacked the Salt party and 
tells us what the accused said. The fact 
that the Salt peon, prosecution witne.s.s 
No. 16, i.s notable to identify the accused 
is not sufficient reason for rejecting the 
evidence of the Sub-Inspector. Thus the 
accused was on the spot and tliere is no- 
thing improbable in the evidence of prosecu¬ 
tion w'itness No. 11, The evidence shows 
that owing to the beating which is spoken 
to Mastan fell down, bled at the head and 
was covered with blood. The medical 
evidence show's that Ins skull was frac¬ 
tured in three places, and there can he 
no reasonable doubt that his assailants 
meant or knew they were likely to kill 
him. As to the alibi evidence, it is to the 
effect that on the morning of the riot the 
accused w'as given some rice. All depends 
on the hour, and no reliance can be placed 
on this part of the evidence. The ac¬ 
cused’s village is only twenty miles from the 
scene of the riot and he could ha^e received 
j'icc in the morning and still have been at the 
scene of tlie I’iot by noon. I confirm the con¬ 
viction and sentences. 

The 44tU accused, S. Cliinna Kainayya, 
lias been convicted under section 435, 
Indian Penal Code, for taking part in the 
burning of tlie tents. The pro.secution witness 
No. 8 says he saw tlie accused throw a record 
box into a burning tent. The prosecution 
witness No. 10 merely says he saw tlie accus¬ 
ed standing near a tent when others w'ere pull¬ 
ing tlie tents dow'u and setting them on fire. 
The case thus depends on the evidence of the 
prosecution witness No. 8, a ilala Christian. 

It was contended for the accused that the 
prosecution witness No. 8 liad been inlluenced 
by one Daniel, another Mala Christian, to 
identify the accused at the village parade at 
Panithem on the 14th March 190.0. Now in 
JOxhibit XXXVff, which is dated the 8th 
Jlarch 1909, Daniel, a resident of Panitliem, 
brought a complaint of assault etc., against 
the 44tli accused and others and alleged that 
he had been assaulted because he had not 
agreed to keep quiet as to their presence at 
tlie Kotappakouda riot. Tliere can be no 
doubt, therefore, that Daniel bore ii grudge 
against the accused ami might have tried 
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to iuflaence the prosecution witness No. 
8 against him. It has not been shown 
that it was impossible for Daniel to get into 
communication with the prosecution witness 
No. S before the identification. The accused 
is the money-lender of his village and is a 
middle-aged man and it is somewhat unlikely 
that he would take an active part in the 
riot. I think it unsafe to act on the sole 
evidence of the prosecution witness No. 
8. I, therefore, give the 44th accused the 
benefit of the doubt, acquit him and direct 
his release. 

The 46th accused, P. Cliinna Venkatap- 
payya, has been convicted under sections 
147, 333, 302 and 435, Indian Penal Code. 
He is the Village lilunsif of Panithem and 
25 years old. The evidence of the pro¬ 
secution witness Nos. 8, 10, 11, and 46. if 
believed, justifies his conviction. The 


evidence of the prosecution witness No. 8 
wa.s attacked on tlie ground of Daniel's 
enmity as in the case of the 44th accused. 
But tlie present accused was not one of 
those complained again.st in Hxhibit XXXVu, 
and the allegation of enmity, which had 
force in tlie case of the 44th accused, 
has little to support it. AH that appears 
is that when a complaint of encroachment 
by Daniel was made to tlie 46tli accused 
and the karnnm, these Officers reported 
unfavourably to Daniel. The evidence of the 
prosecution witness No. 8 tliat the 4(>th 
accused threw a record bo.\ into a burn¬ 
ing tent, receives support from the statement 
of the prosecution witness No. 10 against 
whom notliing has been sliown, tliat the 
‘l■(!t.ll accused actually set (ire to a tent. There 
is no reason to reject the evidence of tlie 
pro.secut.ion witness No. 46, who saw tlie 
accused throwing stones at the Police 
Station, and finally the prosecution witness 
No. 11 proves that the accused took part 
in the beating of iMastan. We are asked 


not to accept the evidence of tlie prosecutii 
witness No. 11 on (heground tliat it conllio 
with the evidence of tlie Salt Inspecto 
ilr. I’earon, the defence witness No. 4 
ihere is an apparent conflict, but as t! 

Sessions Judge lias sliown, tlie two ver.^^io 

are not necessarily irreconcilable. The pi 
sedition witness No. 11, wl.o has not be 
shown to have any motive for giving fal 
evidence, has told the same story consistent 
Since he first gave a statement to the Sii 


Magistrate three days after the riot, and I 
should be prepared to accept his version of 
the sequence of events rather than that of 
!Mr. Pearon, w'lio was first examined t ! months 
after the event. Further the prosecution 
witness No. 11 was not in cross-examination 
asked anything regarding the version which 
the defence presumably expected !Mr. Feaion 
to give. Had he been so cross-examined, 
he might have been able to explain the 
apparent inconsistency. The defence set up 
is alibi, and I agree with the Sessions Judge 
that it is not proved. That in support of 
the a number of false documents were 
concocted is plain, and the accused’s counsel 
did not attempt to rely upon lho.se docu¬ 
ments. The success of the plea must then 
depend upon the evidence of defence witne.ss 
No. 100, the Taluk Head Accountant of 
Sattanepalli, which is 22 miles from the 
scene of the riot, for the evidence of the 
other witnesses is contlicting and patently 
unreliable. The defence witness No. ICO 
says he saw the accused at Sattanepalli 
betw'een 4 and 4-80 p. n. on the day of 
the riot, and again between G and 7 p. m) 
That the accused showed himself to the 
defence witness No. 100 about 7 r. m. on 
tlie day of the riot is not disputed, but it 
is cor.tended that the witness told a lie when 
he said he saw the accused hetw'een 4 
and 4-30 r. m. Tlie witness admits that 
he did not speak to the accused when 
he saw him about 4 p. >[. He liad gone out 
to ease liirnself and merely saw tlio accused 
on the way. There is thus a possibility that 
he may liave been mistaken. The matter 
clearly had not impressed it.self on bis 
memory seeing that in Exhibit ZZ, he merely 
reported that he had seen the accused at 
SattenapallioM the night of the 18th Febru¬ 
ary, and he admits t hat he considers that night 
does not begin till G p. m. When E.vhibit ZZ 
was written, the accused had been arrested and 
the question ^Yhether he had been rightly 
arrested or not was clearly in the mind of 
the witne.ss. To have been seen sit night at 
Sattenapalli on the 18th February would 
have been useless for the purpose of establish¬ 
ing an althi, for the accused could easily liave 
got to Sattenapalli before 7 p. m. If, there¬ 
fore, the witness had really seen tlie ’accused 
about4p. M it is unlikely he would have 
loigotten it when he wrote Exhibit ZZ 
1 think that the witness is either lying or 
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is self-deceived. That his standard of 
veracity is not very high is sufficiently 
clear from his cross-examination, when 
he tried to explain how lie remembered 
the night he saw the accused. He said he 
remembered because he was invited out to 
dinner and because be was delayed by 
having to get medicine for a “friend” who 
was stung hy a scorpion. Unfortunately for 
him the matter was pursued and he had to 
admit tliat he could not remember the name 
of his host and tluit the man who was 
stung by a scorpion was a Sudra passer-by 
wlioin he had never seen before and never 
saw again, and whom he left in the lurch 
nper all as his l:ost hurried him off to 
dinner. There can be no doubt that all this 
is pure romance. 1 reject the evidence of 
ohbi and coiifiiiii the conviction and 
sentences. 

The otli accused, IJeduduri Kottireddi, 
has been convicted under sections 117, ihJ.l 
and 4do, 1 luliaii Penal Code. The conviction 
under section -130, Indian Penal Code, relates 
tothesect^nd count and it and the sentence 
of two years’ rigorous imprisonment are set 
aside. That this accused was at the Clioulfry 
is proved by the evidence of the Sub-Magis¬ 
trate, prosecution witness No. 25, and is 
admitted. It is contended, however, that tlie 
accused took no part in the liot. The 
prosecution witness No. 105, a constable, 
says the accused was inciting' the mob to 
beat the Police, the prosecution witne.ss 
No. Il4, that he was throwing stones at the 
Police Station, and the prosecution witness 
No. 90 that he struck himoii the forehead 


with a stick when he was escaping from the 
station. No attempt has been made to show 
any motive for giving false evidence in the 
case of the pro.secutioii witnesses Nos. 90 and 
114 and the Sessions Judge was very favour¬ 
ably impressed withthefirstof these witnesses. 
The attempt to prove enmity in the case of 
the prosecution witness No. 105 entirely 
broke down. The attempt to prove that the 
accu.sed could not have been among the rioters 
also failed. That he left his cart is admit¬ 
ted and there is no satisfactory evidence as to 
how long he was away. Those, who took 
part in the attack on the Police Station, must 
at the least be taken to have known that the 
grievous hurt was likely to be caused by the 
stone throwing to some of the Police who 
were in the Station. The prosecution witness 


No. 5 had his shoulder dislocated by a blow 
from one of the stones. I confirm the convic¬ 
tion under sections 147 and 333, Indian Penal 
Code, and the sentence passed under section 
333, Indian Penal Code. 

Sankaran Nair, J.—I concur and have only 
to add a few words as to the general features 
of the riot. In a clear and exhausti've judg¬ 
ment, Sessions Judge has fully analysed the 
evidenceand we agree in his conclusions. The 
annual Sivaratri festival at ICotappakonda is 
attended by about 50,OC0 people, and the riot 
took place on the principal day of the festival. 
The Judge lias found and the prosecution 
evidence clearly shows that the riot had its 
origin in a drunken brawl. Syed Hussain, a 
constable, the 3rd court witne.ss and Timma 
Reddi, the 6th accused whom the Judge has 
acquitted, both got drunk in an arrack shop: 
the constable demanded more drink which 
limma Reddy refused, whereon the constable 
started to take him to the station for being 
drunk and disordei’ly.’ Timma Reddy re¬ 
sisted. Roth fell down and were in an entire¬ 
ly helpless condition due to drink. The Sub- 
Inspector with other constables arrived at the 
spot having heard that the constable was 
killed, and, as the Judge points out, his inert 
body on the ground supported that view. He 
accordingly arrested Timma Reddy perhaps 
honestly believing he was a murderer. The 
crowd knowing the facts and seeing the man 
wrongly arrested and no enquiry held on the 
spot got excited and followed the arrested 
man. On the way a constable, Sesimyya, was 
struck with a stick, and Sesliayj'a struck a 
man—apparently not tho man who struck 
him—with a bayonet and killed liim. Ihip^ 
of course, increased tho exasperation of the 
crowd. On arrival at the Police Station they 
demanded the release of Timma Reddi which 
was refused. The Station House Officer 
pi-oves that the crowd which demanded the 
release “were mostly drunken.” They pelted 
the Station with stones. Tho Judge finds 
and the probabilities support his conclusion 
that a large portion of the crowd held back 
from further offences and separated from tlie 
mob and the subsequent offences were com- 
mitted by a gang of 30 to 50 persons. They 
set fire to the Police Station, caught hold of 
Seshayya, as he attempted to escape, collected 
straw which was lying about, piled iton him, 
set fire to it and burnt him. The othei 
policemen e.scaped. 


INDIAN OASES. 


407 


Yoi. viir] 

SHEO GHULAU SINGH l\ HAUSILA SINGH. 

Mr. Subba Eao, the Superintendent of 
Police arrived when tbe station was almost 
burnt out. He could do nothing. The mob 
attacked him and inflicted such severe injuries 
that he was rendered helpless. He escaped to 
a choultry which also was set fire to and 
burnt. 

The Joint Magistrate, Mr. Kershasp, arriv¬ 
ed soon after. He also was unable to do 
anything and had apparently to run for his 
life. According to his dalayat and the Sub- 
Magistrate who was with him “the mob 
were drunk.” The crowd then turned their 
attention to Mr. Fearon and his men. A 
catechist, the prosecution witness No. 11, 
helped him to escape in the guise of a 
mi.ssionary, and one of his men Mastan who 
was clinging to him, was dragged from him 
and beaten to death and his tents were burnt. 
The evidence of this catechist and another 
catechist, prosecution witness No. S, also 
make it clear that but for drink it is very 
probable there would have been no attack on 
!Mr. Fearon and his men. 

From start to finish it is clear that the 
ri(jters consisted mainly of men who were 
drunk and excited by an apparent act of 
injustice. They were led by 6«dmai»7ie.!; like 
the Isb accused who took advantage of their 
cotjditions. As usual with a large Indian 
crowd, the mnjority stood looking on without 
interfering with the rioters who formed a 
comparatively small body. Tlie latter led by 
hndmashes had in their then conditicn no 
respect for constituted authority. For this 
festival four temporary arrack shops were 
put up. They were opened also the year 
previous. There was also one toddy shop. 
There is no evidence that tliere were liquor 
shops there before, and the evidence leaves 
no doubt that these liquor shops really led to 
this unfortunate riot where at least four or 
five men were killed, many wounded and all 
authority net at defiance. 
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Thahn- SHEO GHULAM SINGH — 
Plaintiff—Appellant 
versus 

HAUSILA SINGH and angthek— 
Depend ANT.'S—Respondents. 

Vnilrr-jirnprivtayif ucresstanj to cstahllsh 

—Snh.Scttlement Art (<)n(Vi XXVI of ISOh), R. 10— 
Provifiion.'i in the rule not c.rhnHt<firc—Arknoirledgment 
of undcr-proprivtonj riijlit siifl'trieiif to ri<t(ihti!‘ti it. 

TJio jn-ovisions of Sulj'Sot.tlcmenfc Act (Oiulh 
XXVr of 1860) arc not nocess-arily oxhatistivo and 
an nnclor-propriotary right can also bo o-stablislicd 
by evitlcnco of some specific grant or by an ac- 
knowlodginejU by the superior propri(*fi>i‘. 

iliihrtfttja Jagat Jit Singh v. Snmj lidkhsh, 8 0. C. 
145, Rfija Rhiign'on TiatdAi Singh v. Miizhar ]{iiiisai7), 
0 0. C. 1()7, ^inrn(l Rnlh-sh v. iiajn Muuita-: Ali Khan, 
4 (). C. 31, lf'/(?on’ o/ Sliiinlrr S/ihai v. llnjah Kashi 
Prr.dtiid, 4 [. A. 198, referred to. 

Appeal against the order of the Subordinate 
Judge of Unao, dated tlie 27th February 
1909, upholding tlie order of the ^Innsif of 
Pnrwa, dated tlie 21st August lOOS, 

Tlie Hon’ble Mr. Mohammad Nnsim, for the 
Appellant. 

Pandit Gokaran Nath Mfsra, for the Re¬ 
spondent. 

Judgment. —This is an appealagainsfc 
a decree of the Subordinate Judge of Unao, 
upholding a decision of the Munsif of Purwa. 
The appellant instituted a suit asking for a 
declaration that Hausila Singli, respondent 
No. 1, had no proprietary rights, superior or 
inferior, witli respect to certain land specifi¬ 
ed in paragraph 3 of the plaint, the area of 
wliich is 9 bighas 4 hiswns and 19 bisioansis. 
Respondent No. 2 SlieoCharaii obtained two 
mortgages from respondent No. 1 of this 
land dated tbe 15th July 1PS9 and the 7th 
June 1890. The appellant is admittedly a 
mortgagee of the share in the village in 
which this land is .situate under a deed of 
1885 executed by ^Jabesli Uaklisb Taluhlar 
and be is in possession of tliat .share. Tiie 
Courts below concurrently found tliat re 
spondent No. 1 was a near relation of the 
mortgagor and he had under-pro¬ 
prietary rights in land in suit. Tliis finding 
is attacked in second appeal. It is conceded 
that this finding, so far as it is based on cer¬ 
tain facts, is binding on this C'ourt, but it is 
contended that the Courts l)elow have not 
understood what facts it is necessai-y to estab- 
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lisli before an under proprietary title can be 
proved and I am referred to Maharaja Jcgat 
Jit •'^ingh V. Suroj Bahhsh Singh (1) and llaia 
lihagivan liahltsh Singhv. Mazhar llnsain (2). 
On belialf of the re.spondents, I am referred to 
Murad liaUsh v. Raja Mumtaz Ail Khan (3), 
where a ruling: of the'r Lordships of the 
Privy Council in W idoio of Shunker Sakai v 
Rajah I\ashi Pershad (4), was referi’ed to, in 
wliich their Lordships held that the provisions 
of Act XVI of 1866 were not necessarily ex¬ 
haustive and that a right to sub*settlement 
can be established olherwise than under the 
Act. I take it that the law on this subject is 
quite clear. In Maharaja Jagat Jif Singh v. 
Suraj Bahhsh (1). Wells, A. C., laid down 
the points which it is necessary to prove 
before an under-proprietary title can be 
established under Rule 10 of the Rules in 
Schedule attached to Act XXVI of IzQG. 

Ihese may be called the points to prove an 
under-proprietary title by prescription. In 
Raja Bhagu-an Bahhsh Singh v. Muzhar 
Husain (2), it is laid down that an under-pro¬ 
prietary title can also be proved by evidence 
of some specific grant or by an acknowledg¬ 
ment by the tafngdar. In this case tlie re¬ 
lationship of the respondent Ilausila Singh 
to the iahiijdar appears from the following 
fable :— 


I'lT.lM .-iilNajII. 


r 

fianga Pi-asail Sineh 

I 

l>aIgiL Siiigli 


L 


f 




■"I 

Diinin Sinjjlj 


Malipal Singh 


Mahosli Bakh.sli fatukilar. 


] 


llustain Singh Scwu Singh. 

Ilansila Singh, (rospondont Xo. 1.) 


Exhibit A1 is a certified copy of a state¬ 
ment made by Mahpal Singh on the 5th Janu¬ 
ary 1859. In that statement he gave a list 
of liis co-sharer.s, among.st wliom is included 
Oanga Prasad great-grand-father of the re¬ 
spondent Hausihi Singh, and hestated fhat they 
were not in possession of any portion of the 

property hut were in the enjoyment of certain 

(1) 8 O. C. 145. 

(2) 9 O. C. 1C7. 

(3) 4 (J. C. 31. 

(4) 4 t. A. 198. 


hug hnqug. Exhibit A14 is a statement pur¬ 
porting to be made by Mahesh Bakhsh son of 
Mahpal Singh on the 24th November 1884 
before the District Judge of Lucknow. This 
statement i.s to the effect that 15 highas 16 
htswas of land rented atRs. 19-13-0, had been 
given to Rustam Singh and Sewa Singh with 
power of transfer. A reference to the table 
noted above shows that Rustam Siugh and 
Sewa Singh are the father and uncle of the re¬ 
spondent HausilaSingb. It is contendedonbe¬ 
half of the appellantthatlhere isnotproof that 
Mahe.sh Bakhsh Ta/wgdcr ever made this state¬ 
ment before the Judge,because there is no evi¬ 
dence of any person present at the time that 
Mahesh Bakhsh personally appeared and made 
the statement before the Couft. On the other 
hand, it is contended that it must be presum¬ 
ed, in the absence of any evidence to the con¬ 
trary, that Mahesh Bakhsh did appear before 
the District Judge and that he was not per¬ 
sonated by any one else and the fact that the 
description of the pei’son whose evidence was 
recorded corresponds to the talugdar Mahesh 
Bakhsh is sufficient proof that he had actually 
appeared in person and gave his evidence. I 
may observe that counsel for the appellant 
has in course of his ai'gument urged that, 
even if it be assumed that Mahesh Bakhsh 
made a statement in H84, he simply told a 
lie because be wished to defeat the claim 
which was being made against Itiin for a por¬ 
tion of his estate by some of his relations. I 
cannot accept tins contention. The state¬ 
ment made was one to a certain extent against 
the intere.sts of the deponent Mahesh Bnkhsli 
and it is obvious that if any per.son had come 
and per.sonated the talugdu/% this personation 
could not have escaped undetected by the 
relations of Mahe.sh Bakhsh who were suing 
him for a share of the estate and the fact that 
no question was put to the witness suggest¬ 
ing that he was not ^lahesh Bakhsh, is to 
my mind, in this particular case, a clear indi¬ 
cation that Mahesh Bakhsh was the man 
who made the statement. Such being the 
case, without considering any other evi¬ 
dence on the record, I hold that this state¬ 
ment is an admission by the mortgagor and 
predecessor of the appellant conceding that 
the father and uncle of the respondent 
Haiisila Singh held some land in under- 
proprietary title and, in my opinion, tills is a 
siifiicient acknowledgment such as is con¬ 
templated in Raja Bhagwan Bakhsh Singh v. 
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Mazhar Husain (2). I understand that it is 
not disputed that the land in suit is part of 
15 highas odd referred to in this statement. 
For the foregoing reasons, I hold that the de¬ 
cision of the Court below is correct and I di.s- 
miss the appeal with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeals Nos. 298, 305 op 1909 

May 11, 1910. 

Present: —Mr. Chamier, J. C., and 
ilr. Evans, A. J. C, 

IDAN KHAN and others—Defendants_ 

Appellants 

versus 

MENDl LAL —Plaintiff—Respondent. 

Cimi Procedure CodelAct ro/1908), .s. 2—''Decree " 
defiuiiionof—Order strihimj off certain defeudanU to he 
treated ns order dismissing the case—Order dismissing 
the case to he treated ns a decree—Arpenl, right of. from 
such an order, ' ‘ 

WheroaCom-t, Imfnro. dccitiingaoase fin.allv, orclors 
the nuino.s of certain defondaiita to bo struck off from 
the record on the •ground that tlio plaintilT made out 
nocanso of action against them, sueh order is tanla- 
nionnt to a dismissal of the case against tino.se defen- 
dants ami the plaiiitilT ean treat tlio order as a "ilerrcc". 
An appeal, therefore, lies against such an onler. 

Appeals again.st the order of the Suhordi- 
nate Judge of Barahanki, dated 2lst June 
1009, varying the order of tl.o Mnnsif, Fatcli- 
pur, dated 27rli April 1900. 

Mr. Ila.svftv. for tiie Appellaiit.s. 
lial.u 

M,«,u ami liabu Ilnj^^sluam Tnisml. for the 
Jtespondent. 

Judgment.— Tlie.se appeals aiise out 
of n suit brought by a Hindu named Mendi Lai 
a lesulent of llasanpiu- Tamla against 7(1 
ilahammactan residents of the same tnvn 
praying for a declaration that he was entitled 
to blow a conch and ring a hell at the time 

i. innet "I " Perpetual 

e Zt ^^•«''“P>"'“ilans (de- 

S "itl. the plaintiff's 

Ihe Munsif fixed 10 Issues ITo 

proceeded on Api-il’^7tli 1000 ' n 

^»‘«»'equestof -‘PParently at 

fi>st roar issues oTtr'r‘'’f ■’’"‘’“T 
lliatthe nl'ii.o’ 

ngftinst the fir.st, action 

l>-redhysee.io;9or;hrc:|e‘ofCi;i,7^^^^^^^^ 


dure. On the third issue, he found that not- 
Avithstanding an order of a Magi.strate forbid¬ 
ding the plaintiff to use the conch and bell in 
bis worsliip during the Mnharram, the Civil 
Court could make a declaration of his rights 
and on the fourth issue lie found that the 
Civil Court could make a declaratory decree 
contrary to the order of the Criminal Court. 
In accordance with these findings he directed 
that the name of defendants Nos. 7—76 be 
struck out and at the close of his order he 
said that he would pass judgment in the 
case after recording evidence on the remain¬ 
ing issues. Two appeals were then presented 
to the Subordinate Judge, one by the plain¬ 
tiff complaining of the action of the Court in 

strikingoutthenamesof defendants Nos. 7—76 

and the other by defendants Nos. 1—6 com¬ 
plaining of the decision of the Munsif on the 
issues which he had taken up. The Subordi¬ 
nate Judge dismissed the appeal of the defend¬ 
ants but he allowed the appeal of the plaintiff 
and set aside the order of the ilunsif strik¬ 
ing off the names of defendanis Nos. 7_76 

and directed liitn to try the case against all 
the defendants 

Appeal No. .J05 i.s an appeal by the si.x 
defendants who.se names were retained by the 
Munsif and Appeal No. 298 is an appeal by 
the defendants whoso names were struck out 
by the Munsif, but ordered liy the Subordinate 
Judge to he retained. On behalf of the de- 
iendants-appellants whose names were struck 
" it i.s contended that the 

plaintiff had no rigid of appeal to the Subor. 
(linate .Judge inasmuch as the order of the 
Jliinsif did not amount, to a decree. But the 
Older of the Mnnsif was tantamount to a 
dismi.s.snl of the ca.se as against these defen- 

dants. Jn the words of the definition of 
decree m the Code of Civil Procedure, it 
conclninvely determined the rights of the 
phimliftand these defendant.s w.th regard to 
the matters m controversy between them It 
determined that on the facts stated by the 
pkiintiff, the plaintiff was entitled to no relief 
as against tliese defendant.s. We think that 
the decision of tlie Munsif ns between the 

plaintiffandHie.se defendants amounted to a 

decree On the meril.s, we think that the 
^ubonlinato .Judge was right. Tlie plaintiff 
in paragraph o of his plaint .say.s that in the 
Muhurram of 19U8, the defendant.s interfered 

with the conduct of the wor.ship in his house 
and defendant.s Nos. 1-6 tliereafter filed an ap. 
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plication iu tlie Court of the District ifagis- 
trate and the plaintiff was orderedtostop blow¬ 
ing the conch and ringing the bell during the 
worship. \Ve understand from this paragraph 
that the defendants are charged with having 
actively disputed the right of the plaintiff to 
conduct worship in the way in which he claims 
to be entitled to conduct and not merely that 
they stayed at home and denied that the 
plaintiff was entitled to conduct worship iu 
this way. It also appears that the plaintiff 
intended to allege that the 6rst six defendants 
%vho went to the ilagistrate were acting on 
behalf of the defendants generally. Kven if 
this construction of paragraph 5 is erroneous, 
we think that on the facts which have been 
disclosed it is evidently a case in which the 
Court would do well to make all the defendants 
parties to the suit. ]t is clear that all the 
Muhammadans of the town are interested in 
this matter. Counsel for the defemlants- 
appellants suggested thatthe suit was brought 
to harrass them. There is no reason to suppose 
that this was tl»e object of the plaintiff hut in 
order to avoid unnecessary trouble to the 
defendants, the Court might take action under 
Order I, Rule 8, of the Codeof Civil Procedure 
and appoint one or more of the defendants to 
represent the Test of t hem. Then with regard 
to the appeal of the fust six defendants to the 
Subordinate Judge, it is unnecessary to 
decide whether tiie decision of the ^fiinsif as 
between them and theplaintitV amounted toa 
decree. As at present advised, weare disposed 
to think that it. did not. Rut assuming that 
it did we think that the Subordinate Judge 
was right in dismissing the appeal and the 
fui'ther appeal again.st his decision on tliat 
appeal should he dismissed. Roth tlie appeals 
are dismissed with costs. 

A ppcals (h'sini fitpd. 


OUDH JUDICIAL COMMISSIONKR’S 

COURT. 

Civil Apit.kation No. lOG op 1000. 
Kebrnaiy 8, 1010. 
pyeseui: — 'Sir. Chamiei*, J. C. 

MADHO PRASAD.—OiupcTOK—A pplicant 

vevstis 


MAHTAI? CITANP—I.Ki 

Rksiondknt. 

IC'rrcfiliou o/ decree, uratded 

Coarf cnniiiKj H>e deeree—Leo.-<e, 


se*uolli:r— 


— JurisdicHoh of 
ijrtiiit of frci^h, or 


ri9io 

ci'/c/wioa of period of — Collector, power of, in gi'anting 
h‘ai<e — Decree, satisfaction of. 

In execution of a Civil Court decree, the Collector 
gave a 12 years’ lease of the property of the jadg- 
ineiit.dcbtor subject to tho payment of a particular 
sum which was to go towards the satisfaction of the 
decree. Subsequently a portion of the property passed 
out of tlio possession of the lessee and tho Court in 
accordance with tho recommendation of the Collector 
sanctioned the extension of the lease to a further 
period of 10 years: ^ 

Held, that, after the lease had been given, the 
decri'e must be considered to have been saiistlcd and 
tho Court executing tho decree became functus officio 
and had no jurisdiction to authorizo tlio grant of a 
fre.sh lease or to extend tho term of tho original lease. 

Application against the order of the Munsif, 
North Uucknow, dated 14th September 1909. 

Pandit (lokaran Noth ^^isra, for the 
Applicant, 

Babu Disheshar Nafh Srivasfava, for the 
Respondent. 

Order. —This is an application for revi¬ 
sion of an order passed by the Miinsif, North 
Lneknow’, in rather unusual circumstances. 
Two decrees were obtained against one Kalka 
Das whose son is the present applicant. In 
executi'Tu of those decrees, the Civil Court 
attached certain immovable property and 
submitted the usual sale statement to Govern¬ 
ment for sanction. The Deputy Com¬ 
missioner in September 1901 represented to 
the ^funsif that the amount of the two decrees 
could be raised by let ting the property for a 
period of 12 years and he recommended that 

a lease for that period should be granted to 

one Mahtab Chand. The Munsif on June 

18th 1901, approved of this proposal and the 
lea.se was granted. After that a person, wlio 
held a mortgage on half of the property 
leased, brought a suit on the mortgage and 

had the mortgaged property put up for sale 

with tho result that half of tho property 
included in the lease passed out of the pos- 
.session of the lessee. The lessee then re¬ 
presented to the Deputy Commissioner that 
lie had made a very bad bargain inasmuch 
as half of the property had been taken away 
from him. The Deputy Commi.ssioner think¬ 
ing that it was a hard case asked the Civil 
Court to .=aiictii/n an extension of the lease 
for 10 years.* The Munsif without hearing 
the judgment-debtor approved of this pro¬ 
posal and a fresh lease has been granted to 
Mahtab Chand commencing at the expiration 
of the first lease. It is contended that the 
>[unsif had no jurisdiction to authorize 
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the grant of a fresh lease. In my opinion, 
this contention must prevail. Section 326 of 
the Code of Civil Procedure, 1882, andei* 
which the Civil Court authorized the Col¬ 
lector to grant the original lease, provides 
that when the Collector represents that 
satisfaction of a decree may be made within 
a reasonable period by a temporary alienation 
of the property, the Court may authorize 
the Collector to provide for such satisfac¬ 
tion in the manner recommended by him. 
In that case the provisions of section 3*20 
paragraph 2 to section 325C both inclusive 
are to apply as far as they are applicable. 
The Deputy Commissioner let the property 
under sub-head (a) clause (2) on payment 
of a premium, the premium being the amount 
due under the two decrees. Doth decrees 
were then satisBed and it seems to me that 
tlie Civil Court then became funcftis officio, I 
do not understand how tlie Civil Court can 
go on executing a decree which has already 
been satisfied. If property is put up for .sale 
in execution of a decree and tlie purchase- 
money is devoted to the satisfaction of the 
decree, it is not open to tlie purcliaser, if he 
find that he has made a bad bargain to come 
to the Court and ask that other property oi 
tlie judgment-debtor be put up for sale in 
order to make good to him the loss wliicli he 
ha.s sustained. Nor can a person who takes 
a lease of property which has been attached, 
paying a premium wliich satisfies tlie decree, 
come to tlie Court and ask it to give a lease 
of other property of the judgment-debtor or 
a second lease of the saaje property because 
his first lease lia.s proved to be unprofitable. 

1 am told tliat the Deputy Commissioner act¬ 
ing on the autiiority of the Miinsif has already 
executed tlie new lea.se. The lea.se depends 
for its validity on the sanction of tlie Civil 
Court. I allow this application and set aside 
the Older of the Munsif sanctioning a fresh 
lease. The respondents must pay the costs 
of the applicant.s here and in the Court beW. 

t Application allowed. 


(s. c. 12 Bom. L. R, 831} 34 B. 506.) 

BOMBAY HIGH COURT. 

Second Civid Appeal No, 883 op 1909. 

August 9, 1910. 

Present-. —SirN. G.Chandavarkar, Kt.. Judge, 
and Mr. Justice Heaton. 

NARAYAN RAM CHANDRA BHATTA— 

Plaintifp—Appellant 


versus 

MANAGER NVGAPPA —Defendant_ 

Respondent, 

Mulgeiii lense—Agreeemeui in pay rent without 
rediirtwn or enhuncenlenf—^^o such gtipuhition as 
to a.<.<es.-imcnt~Inp-ea.w in asscssinent doe.^ not- 
affect rent—Rent in kind not a debt—Interest Act 

(XXXIl o/ 1839 ^—Contract Act (_IX of 1872), ^•. 73_ 

Uidiquidated damages, interest on. ' ’ 

Where by a qabuhnjat the mnhjenidar tenant 
in terms agreed to pay a fixed amount of rent in 
perpetuity, without reduction or enliancement 
and there was no such agreement a.s to the n.ssoss* 

ment sripulated to be paid by the landlord: 

Held, that the amount of assessment mentioned 
in the qobulaijat as being payable liy the mulgar 
(.landlord) must be deemed to refer to tlie assessment 
as It then existed, irrespective of the (piostion of its 
rcihiction or enhancement thereafter. 

J'ayment in kind is not such a debt as is contem. 
plated by the Interest Aet fXXXlfor 1839), 

Obnse v. Mnnlkcband, 7 AI T \ OfiO 

at p. 280; 4 W. H. (I>. C.) s. referred to. 

Wliero tlie contract is to pay rent in kind on a 
certain day, and it i.s not so paid, a suit to recover 
the money yahie of the rent in kind i.s a suit tore- 
cover imlif|uidaced damages under section 73 of the 
liKlnui Contract Act (l.X of 1S72.) 

Interest does not rim on unliquidated daina«-os. 

P'-fyaJi Ilormasji v. Commissioner of Customs, 7 

?; Abdnl Rajalc i^ahib v 

Hasan Shnib, (187o) V. ,T. 210; Nilndhar v 

Magn.ram and Mansakhdas, (1875) p. J. uiij ro'. 
torred to. ’ 

Second appeal from the decision of the 
District Judge of Kanara, in Appeals No.s. 153 
and lo4 of 19{)b, from the decision of the 

Judge of Kumta, in Suit No. 164 


i^fr. 2\'ilka}ifh Atmaram. for the Apoel- 
lant. 

ill. »b. T . Pnlekar, for the Re.spondent. 

Judgment. —The landlord called the 
mulgar, who is the appellant, seeks to make 
the tenant, wlio i.s the J«n/t?e?u'Jrtr-respondent, 
liable to pay the enhanced as.sessment- but 
the terms of the qahnlmjat do not support 
that claim. The hhata wa.s, no doubt, trans¬ 
ferred to the name of the mnJgenidar at the 
time of the or peipetual lease- but 

the transfer had only the effect of making 
the khafedar liable to pay the as.sessment to 
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Government—he beoanie the person to whom 
Government was to look for payment. But 
the question still remains whether as between 
the and the the liability 

existed in the latter as khafaJar by reason 
of the transfer of the khafa to his name. 
That the original liability of the mulgar 
continued, notwithstanding (he transfer, is 
obvious from the provision in the qalmlayaf 
that the responsibility for payment of the 
amount of the assessment (Rs. 6-14-6), then 
payable to Government annually, should rest 
on the m7ilgai\ It is argued that because 
that specific amount wis mentioned the parties 
must be held to have agreed that the vinU 
gars liability should be limited to that 
amount and no more. But while by the 
qahnlagat the mnlgemdar in terms agreed to 
pay a fixed amount of rent in perpetuity 
“without reduction or enhancement,” there 
was no such agreement as to the assessment. 
The amount of assessment, Rs. 6-14-6, 
mentioned in the tiahuJayat as being payable 
by the mulgar, must, therefore, be deemed to 
refer to the assessment as it tlien existed, ir¬ 
respective of the question of its reduction or 
enhancement thereafter. 

As to interest claimed on the ancars of 
rent sued for it was payable in kind accord¬ 
ing to the terms of the qohnhujat. And pay¬ 
ment in kind is not such si debt as is contem¬ 
plated by the Interest Act (Act XXXIl of 
1830), which requi res that there must be a 
debt or sum cerlaiti at the time wlicn the 
promise was made to hiing it witlsin the 
operation of the Act : Jugjtnnoliun Ghtma v. 
’SfaniUrhand (1). Th ere was no <leht <?ertain 
sit that time, hecause the inaiket-value then 
need not have liecn necessarily the same as 
tljo msirket-value sit the time j)f tlie hivacli of 
tlie contract. 

But it is contended t hat interest is recover- 
ahle under section 73 of the Indian ('ontraefc 
Act as damages for breach of the contract 
to pay rent. Hut where tl»e contract i.s, as in 
the present case, to pay rent in kind on a cer¬ 
tain day, and it is not .so paid, a suit to 
recover tlio money value of tlie rent in 
kind is a suit to recover nnliciiiidated dam¬ 
ages under section 73, ami those damages 
are measured hy the maikct-valne of tlio 
goods deliverable iimler tlie contract on the 
day when they ought to have been hut were 

(t) 7 .M. I. A. 20:J at p. 280; 4 W. H. (P. C.) 8. 
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not delivered. And to award interest in ad¬ 
dition would be to give interest not as but 
on unliquidated damages, “but interest does 
not run upon unliquidated damages’’: Framji 
ITonnasjt v. Commissioner of Customs (2); 
A^dul Hajak i^atieh valad Ahn Sakcr v. IJasan 
Saheh valad Rnkundin Mahomed Ali Mir 
Mohidin :-aheh (3) and Niladhar alias Ijila» 
dhar Lakhshmi Co. v. Magniram and Man- 
snkkJas (4).| 

The appellant, however, is entitled to 
interest from the date of the suit (section 209 
of the Civil Procedure Code, Act XIY of 
1882). The decree must be amended by 
awarding interest at six per cent, from the 
date i>f the suit to the date of its satisfaction. 
In other respects the decree is confirmed. 

(losts in this and the DistrietCourt in propor¬ 
tion. 

Decree mried. 


(2) 7 B. II. C.A. C.J. 89 at p. 98. 
(9) (187o)P. J. 210. 

(4) (187.5) P. J. 10(5, 


(s. c. 8 M. L. T. 314.) 

MADRAS HIGH COURT. 

Skcoxd Civrr, Appeal No. 71 of 1909. 

May 6. 1910. 

Present-. —Mr. Jii.stice Sankarau Nair and 
Air. Justice Krishnaswami Aiynr. 

KRISHNA IYER—Plaintife—Appellant 

versus 

BAIiAAIM AL—Defendant—Respondent. 

Snit for rcstUHtion of conjuijnl ritjltts — Denutud ond 
—Limitntiou Act (A'l'r>/1877), ScU.If.art. 35 
— Moden.-i Art {III of 1873), 10— Fmo' npiilicohlc to 

^leraoiiit in dctci’ininiiii/ inririlnl fitjht.< end ohUgations, 

A husband sihmI (Iio Avifo for restitution of 
conjugal rights in 1903. The parties entered into a 
coniproiiiise in 1901 whereby they agreed to live 
tlieri'iifter together “according to the custom of the 
worhl”. Hilt they never lived togotlicr at all there¬ 
after. The liiishand again sued the wife in 1907 for 
restitution of conjugal rights. The Alunsif decreed 
the claim hut the District Court dismissed tho suit 
on the ground that it was barred bv limitation as 
more than two years had elapsed’from tho firk 
demand and refus,al on which tho suit of 1903 was 
compromised and as no snhseiiuont demand and 
refusal hail been alleged or proved: 

Held, (l)thatartiele 35 of .Schedule II of Limitation 
Act (X\ of 18//) bars a.suit after two years from 
demand and refusal. 

Snravnint Pvriiinul Pillai v. Poovayi, 28 M. 43(5; 
JAiOnjibhotj Bomanji v. llirohai, 25 B. 044; 3 Bora. L. 
H. 371 ; Khitnn v. Buzivor Meah, 34 C. 79; 

lit., \\ , X, 437, referred to and approved, 
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(2) That the previous ilemauil ami refusal did not 
furnish the startina: point for limitation, after the 
agreement set forth above. 

(y) That the law applicable to the parties, beiu" 
Hiudus, is tho Hindu Law under which uuv aj^ree- 
ment between the liusbaml and wife to live apart is 
forbidden or, at any rate, is not valid. 

V. li^sanfa Kumar Shioh, 
\ ^ i*t-‘ferrcd to and approved. 

(4> 1 hat such an agreeinent is opposed to public 
])olicy and not enforceable. 

Mehoralhj v. Scikhcrkhanoohai, 7 Bom. h. B. C02. 
ref erred to and approved, 

under the English Law, agreements 
providing for future separation are invalid, though 
sueh as provide for present separation are valid. 

r ^i^nsou, 9 E. 11. 870; Ufarshall v. Marshall, 

P' ; 27 W. R. 399 5 

VwfnTfW, 
12 Ch. D. bOo; i-l L. T. d4.j, referred to. 

Second appeal against the decree of the 

District Court of Trichiiiopoly, in Appeal Suit 

JVo. 94 of 1908, presented against tlie decree 

of the Court of the District iliinsif of 

bnrangam, in Original Suit No. 164 of 1907 

. Judgement. 

Knshnaswami Aiyar, J._The suit is by a 
husband for restitution of conjugal light.s. 
ihe Uistnct Judge has disrai.ssed it as barred 
by limitation. AVe are unable to agree with 
him. It is true article 35 of the Limit- 
ation Act of 1877, bars the suit for restitution 
1 there lias been a demand and refusal inoio 
than two years before. The decisions of this 
Court and of the Bombay and Calcutta High 
tourt.s are clear. Perumal Pillai 

x.Poovayiil)- Dh'uynhhoy Bomanjiv, lUrahai 
UL KJaitfm v. Biizloor MeaJi (3). 

Butin this case a suit was brought after 
a demand and refusal for restitution of 
conjugal rights, O. S. No. 31.3 of 1903. 
And that was compromised on the 2otli 
July 1904. Dy the carnproinise. Exhibit I, 
the parties agreed to live togetliei* “ac¬ 
cording to the custom of the world “ The 
agreement further provides “If on any dav 
subsequent to this and for any reason 
whatever you (tl.e wife) .should not like to 
ive witi me, but want to go away from 
me, 1 agree to give you Rs. 350.“ It is im- 
possible to contend after tl.is agreement tliat 
e previous demand and refu.sal furni.sli 

the star ing point fm the running of time 
Tl.epart.es l,avo made up their diffe.-e,.ces 
and agreed to l.ve togetl.er as l.usbaud a.,d 
"ife. L..less there is a fresh dema..d a,.d 

(1) 28 M. 430. 

(2) 2 .'} B, on., a Bom. L. R. .371 

(3) 3U'. 79jUC. W. .137. 


refusal time cannot run against the plaintiff’s 
claim for re.stit.iition. It is nowhere alleged 
that subsequent to the agreement there 
has been a demand and refusal. It is true the 
wife did not return to conjugal Bfe. But 
we should be strict in applying article 35 
according to the letter. It may be worthy 
of note, having regard to the difference 
opinion between the Allahabad High Court 
and the other Indian High Courts as to the 
applicability of the article to the Hindus 
and Mahomedans, that it does not find a 
place in the new Limitation Act. AVe would 
tl.erefore, overrule the Judge’s view as re’ 
gards limitation. 

We come next to tl.e important questio.i 
as to whether the agreement itself bars the 
present suit. According to the strict tenour 
ot the language it has no application to the 
facts of thi.s case, assuming it to be valid 
It requires tl.e parties to come together 
and only provides for separation on a subse- 
;i; entday after they l.aveot.ce come together 

ihe w.ie never joined the husband afL the 

a3.-ee.nent And .t may, tl.erefore. be sufficient 

0 say that under the te.-ms of tl.e 

ment there is no defence to the action ^But 
wu desire to rest our decision nn T 

ground The parties are Hindus audBrah" 

mans 1 he law to be applied i,. determi. ' 
..g f heir marital obligations is the 
W See section IG of Jfadra: Act uT':, 
lo73. It may be doubted whetlio.. i ^ 

M). It is unnecessary to el 

there .a.-e any exceptions recog,.'itej 

Hindu Law. It is perfectly deir that 1 
present case is not such ‘ ‘'‘® 

Kve.i apart from the Hindu l al 

ment, we think must '"'■w the agree- 

posed to public policy and "th °P- 

forceable. The deci.sion ’ eu- 

li.itclieloriu V o , 4^* ' Justice 

a ca.se exactly i,, point , (o) is 

-ere Khojas.if / ' ‘ 

be decided under the ^ ^^ 1 °" 

can he no doubt that the 

W 28 C. Tot,c w V ; « this 

7 hum. L.’i:. our 
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case to live apart is invalid. It is true 
that though tlie old ecclesiastical Courts re¬ 
fused to admit a deed of separation as a bar 
to a suit for restitution of conjugal rights, 
it was held by tlie House of Lords in ir/ZaWi 
V. Wilson (C) that an agreement for a pre¬ 
sent separation was enforceable. The deci¬ 
sions in Marshall v. Marshall (7), Clark v. 
Clark (8) and Besant v. Wool (9), on which 
Mr. Yenkatararaa Sastri relied, are not cases 
of agreement for a future separation like 
the present case. The Knglish cases are 
fully discussed by Mr Justice llatcbelor in 
the llombay case we liave already referred 
to. It is unnecessary to add anything fur¬ 
ther. Even if we applied the English rule 
Ave should be quite prepared to hold that 
the agreement in this cise being one for 
future separation would bj invalid and on- 
stitute no answer to a suit for restitution 
of conjugal rights. Wo reverse the decree 
of the District Judge and restore tha^ of 
the Munsif with costs in this and in tlie lower 
appellate Court. 

Sankaran Nair, J.—i concur. 

Appeal allowed. 


(0) 1) K. ll. h70. 

(7) o IM). HI; 48 L .I.l*. 40; RO J..T. OiO; 27 W.U. 399. 

(8) 10 I’. I). 188; 51 L. J. I*. 57; 52 L. T. 231; 33 W. 
U. 405; 40 J. l». blG. 

{[)} 12 Ch. D. Gur>; 40 b. T. 415. 


(>. c. S. M. L. T. 323.) 

MADRAS iriGir COURT. 

Second Civil Api'kal No. 12 l:J of 190 S. 

April 7. liHO. 

Present: —Mr. Jii.stice Miller and Mr. Justice 

Munro. 

The secretary of STATE for INDIA 
IN COUNCIL RKFKKSE.STED BV THE 
Collector of Ki-stna—Dkfenoaxt— 

Aim'ell.ant 

versus 

PISIPATI SANKARAYVA and otiikcs — 
Plaintiffs and Defendani’s—Hespondkst-. 

lU'VCn nc li .Ic/ ( M'fl. .1 It ifj iS'i 1), 

«s.2 (ind l’i—SaleoJ Inml— Pdhiif revciuu’ unlc not fnu> 
vj ciictiinbi'ducci—to S*dc iiiuli'v tin' 

Arl.frrv of encitinhionrcit. 

All laiiila brought to sale on avcoiiiit of arrears of 
revenue shall he soM free from all eneumbraiiees. and 
land, which a defaulter has encumbered, is considered 
to be none the less his property. 

Second appeal against the decive of the 
Subordinate Judge's Court of Masulipatam, 
in Appeal Suit No. G1 of 1907, presented 

against the decree of the Coux’t of the Dis¬ 


trict Munsif of Gaaival\, in 0. S. No. 833 
of 1905. 

Judgment. 

Miller, 1.— I think it is bsyoai doubt that 
whit was sold in this cisa was liui of the 
defaulter within the meining of Act IE of 
16 a 4, and tho question is why should not the 
prov’isions of section 42 be applied to the 
sale ?. 

The learned Vakil for the 1st respoodent 
with the aid of an ingenious piecing together 
of dicta to be found in Secretary of State 
for Iniia v. Narayannu (1), Nurayana Rain 
V. Uamachandra Raja (2) and Itimichandra 
V. Pickaihanui (S) presents for our accept¬ 
ance the conclusion that the sale is not free 
of encumbrances because the laud sold is not 
by section 2 made security for the public 
revenue for wliich it was sold. His con¬ 
struction of section 2 is not established by 
any of the cases, and I am nxt prepvredto 
decide that it is correcr, but assuming its 
correctness I c<annot see how the plain wordi 
of section 42 are to be limited b/refereace 
to section 2. A sale may be free of encum¬ 
brances whether or not it is held to enforce a 
first charge the liens being all transferred to 
tlie proceeds. 

lu Rzmachandra v. Pichaikanni (3) the 
learned Judges, no doubt, observe that tho 
intention is clear that the purchase is free of 
prior encumbrances, only when tho arrear 
is of public revenue of which the land is the 
first security by statutory declaratixu, but 
there is nothing to .suggest that they con- 
.strued section 2 in tho way Ave are asked 
to construe if; they were not dealing with that 
question and their dictum avus intended to 
support their view that a sale for an arrear 
of revenue due under a different statute i.s not 
by A'irtue of section 42 of Act 11 of 1834 
free of encumbrances. I A'enture to think 
tliat if they are right as to the intention of 
the legi.slatnre avc must construe section 2 
as declaring all the land of a land-holder to 
be security for all the land revenue payable 
by liiin, for the intention as expressed in 
section 42 is to my mind \'ery plain—very 
sale of land conducted under tlie Act is to be 
free of encumbrances. 

The sale in question is a sale of land under 
the Act, and I aa'ouM, therefore, allow the 

(1) 8 M. 130. 

(2) 20 M. 521; 13 M. L. J. 139. 

(3) 7 SI. 434. 
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appeal and dismiss the suit with costs of the 
Ist defendant throughout. 

Munro, J.— The 3rd defendant lield lands 
in E^alidindi under one puffali and lauds in 
Sana Budravaram under another piiUah. 
All these lands were mortgaged to the plain¬ 
tiff. Arrears of revenue having subsequent 
to the mortgage accrued on the lands in 
Kalidindi those lands were attached and sold 
at auction by the Kevenue’ authorities and as 
the proceeds did not cover the whole of the 
arrears due, the lands in Sana Rudravaram 
were attaclied and sold for the balance .and 
were purchased by the 2ud defendant. The 
plaintiff then brought the suit out of which 
this second appeal arises to have the revenue 
saleol the Sana Rudravaram lands set aside 
and also for a declaraiiou that the lands 
remained subject to his mortgage. The 
District Munsif refused to set aside the sale 
but gave a declaration that the sale was 
subject to the plaintiff’s mortgage. This 
decree was confirmed by the Subordinate 
dudgeon appeal. Tlie present second appeal 
rs by the Secretary of State for India in 
Council and questions tlie propriety of the 
above declaration. 

The villages of Kalidindi and Sana Rudra¬ 
varam are in the same district. Act 1 of 
ISpO has, tlierefore, no application, and the 
point at issue must be decided solely in 
accordance with the provisions of Jladras 
Act II of 1864. Under section 5 of that Act 
an arrear of revenue may be recovered by 
the sale of the defaulter’s movable and 
iminovable property and also by execution 
against the defaulter’s person. Tiiere is 
notliing in the section to restrict tlie land 
that luiy be sold thereunder to the laud on 
wliich the arrear of revenue has accrued. 

It IS clear, tlierefore, that for the arrear which 
accrued on tlie Srd defendant’s land in 
Kalidindi the lands included in hi.s Sana 
Kudravaram puftah were liable to be sold 
if in the eye of the law they were his pro¬ 
perty at the time of the .sale. Tlie only 
ground on which it is suggested that they 
were not his property is the fact that they 

had been mortgaged to the plaintiffs prior 
kO the sale. 

Section 42 of Act II of 1834 p.-ovides 
that all lands broug-l.t to sale on account of 
arrears of rerenue shall be sold free of all 

encumbrances. l<rom this it is clear that 
laud may bo sold fur urrears ofruvouuu 


iiotvvitlistauding the fact that the defaulter 
has created an encumbrance upon it and as 
under section 5 it is only laud belonging to 
the defaulter that can be .sold for an arrear 
due by him it follows that under the Act 
land which a defaulter has encumbered is 
considered to be none the less liis property. 

The 3rd defendant's land in Sana Rudrava¬ 
ram was, therefore, liable to be sold for the 
Kalidindi arrears and under .section 42 of 
Act II of 1864, the sale must be considered 
to have been free of the plaintiff’s mortgage. 
It is contended that tlie result is inconsist- 
ent with the provisions of section 2 of the 
Act. That section lays down that the land 
among other things shall be regarded as the 
security for the public revenue. This language 
does not necessitate our reading the sec¬ 
tion as meaning that any particular land 
IS .security for tho public revenue only in 
so far as that revenue is assessed upon itself. 
The Courts below relied upon Narauana Uaja 
V. Ramivkandni Raja (■>}. That case is not, 
however, on all fours with the present case, 
^)r tiiere it was held that owing* to a prior 
Civil Crart sale the defaulter had no interest 
m the land at tlie time of the revenue sale. 

1 would, therefore, reverse the decrees of the 
Couit.s below and dismiss the suit w'itli 

cjsts yf the ist defeadant throughout. 

Appeal allowed. 


(s. c. .s n. L. T. 320 .) 

MADRAS HIGH COURT. 

Civil Hevi.siom Petitiojj No. 8ij9 Oh' 1909. 

August 19, 1910. 

—Mr. Justice Abdur R iliini and 
Mr. Justice Krisbnaswami Aivar 

hOD GIRIDHARA. DOSS GOVINDA 

nnffrv Bropriktor LOD 

KRItoHXA DOSS GOVINDA DOSS^ 

Plaintiff—Petitioner 

vet'sue 

POi 11 NAIGKLN AND ANOTHER— 

r-.7 /. Responde.nts. 

^ iCodj (A-'f Xir or s 2V7 I 

Aijrrcmrnt after decree-n-^nM. r,r i ji A 

tentative not mi the record. ^ Icytd repre- 

WJicretIiej.idgmeiit.Uohtor was (load an.] I,: i , 
•■eprc.sentativ-e was not brouglifc ou ilo I . 

agreement marie bv,a t)-,.son ^ , Record, an 

debtor or In's reprc.sentatiro to pay mVm ' 
judgme«it..lebt is not invalid. ^ ^ 

3^3 at 28 B, 

o02, followed. • 23 13. 
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HANS SINGH V. CHET SINGH. 

Petition, under section 25 of Act IX of 
1887, pvayinff the High Court to revise 
the decree of the Court of the District 
Munsif of Ranipet, ia Small Cause Suit No. 
251 of 1909. 

JudgrnGntk—The *2nd defendant is 
dead and hi^ representative has not been 
brought upon the record. The 1st defendant 
•was not the judgment-debtor or his repre¬ 
sentative. It has been lield that section 
257A of the old Code of Civil Procedure, 
Act NIV of 15^2, did not strike at an agree¬ 
ment to pay more than the Judgment-debt 
by a person other than the judgment-debtor 
or his representative. [See Govind Krishna 
Gnjarw ^alcarani Narayan (1): Kesu v. Genu 
(2) and Kamatchi Chetty v. Veyapnri Pillni^ 
S.A. No. 3072 of 1903 on the file of this 
Court]. We agree with that view'. We set 
aside the District Munsif.s decree as regards 
the 1st defendant and pass a decree agaiiist 
liim in accordance with the plaintiff's prayer 
with costs here and in the Court below. 

Decree set aside. 

(1) 28 n. 383 ;it i>. 387; 0 Bom. 1/. It. 3U. 

(2) 23 U. 502. 


UUDll JUUICIAIj COMMISSIONKR'S 

COURT. 

Second Civie Aim kai. No. 104 or 1910. 

August 24, 1910. 

rrese.uli- —Mr. Ijindsay, 0. A. .1. C. 
HANS SINGH—Peaintike—A'.-I’ellant 

versus 

CURT SINGH AND OTIIICKS —UtFENUANTS — 

Hkspondknts. 

Conlyoct of 1H72), .s. 

vO'o f of to of moi-t'j-ilfc <lcht-‘ 

i'on.<cn( "j all m'rrf.oiru to rjftv/ a vulnl 

di^rltar>jr, , 

One of soviM-al joint mortgugoes cutiuot give a vjiliu 

(liscimrge without the consent of the others. _ 

Jinn Cli'iitdra v. (lomvaiiii Jl'ijjan L'll, 32 A- 10*; / 
A. L. J. ; 5 Iml. Cas. 129, followed. 

f!„,hr,- Mayan w Uainaita Coiiadau, M. 101, Ul^. 

seated from. « , i .>- \r ojs n 

Ahin.aj iiild V. Mnlal hadrr Saluh, M. .0 at ]>. 

39. reforixal to. , , n- . • «. 

Appeal agaiiia the oi-aer of the 
Ju.ige. llardoi, dated the Idth January 1911'. 
reversing the order of tlie iluiisif, Uilgram, 

dated tl.e -doth Janua.y 190!) 

Bahu Saliy Ita,,.. for the Appellant 
Pandit Goharan Math Mtsra, foi the Re- 

fcpuudcnlii Nojj. 1 and -. 


J Udgrtncnl^a —This second appealarises 
out t.f a suit brought by the plaintiff-appellant 
for possession of a share of zemtndari properly 
against five defendants. The Court of first 
instance decreed the claim, but this decree 
was reversed in appeal by the District Judge. 

The facts found are as follows;— 

On the 19th July 1902, Hazari Singh, the 
third defendant, executed a mortgage with 
possession in favour of the plaintiff, Hans 
Singh, and the fourth and fifth defen¬ 
dants, Laltu and Niranjan. The mortgage 
money as expressed in the deed amounted 
to Us. 1,000 but both Courts have de¬ 
cided that the amount actually advanced 
was Us. 500 only, the balance having been left 
with the mortgagees to redeem a previous 
mortgage in favour of one Madari. This 
latter mortgage was not, liow'ever, i adeemed by 
Hans Singh, Ualtii and Niranjan. On the 
24th January 1904, a sum of Rs. 589 was 
p\id to the mortgagees, Laltu and Niranjan. 
Of this sura, according to the eiulorseinent 
recorded on the deed, Rs. 400 in cash was 
received from the mortgagor Hazari tlirough 
Chet Singh who figures as the firstdefeu* 
dant in the suit, the balance, Rs. 189, was 
provided by means of a promissory-note 
executed by the mortgagor Hazari. Accord¬ 
ing to the endorsement, tins sum war, receiv¬ 
ed by all three mortgagees. Hans Singh, 
how’ever, in his plaint denied ever having 
received any portion ot this money and denied 
iiaving been present on the occasion when 
it purports to have been paid. It has been 
found as a fact that Hans Singh never got 
any of this money, that he was not present 
and that the mark said to have been made 
liy liim below the endorsement in token of 
his having received liis share of the money 
was not made by him. After this payment 
was made to Laltu and Niranjan, the mort¬ 
gage deed was returned to Hazari, the mort¬ 
gagor. On the 24th September Hazari sold 
the property to Chet Singh and Pahhvan 
Singh and made over the mortgage deed to 
them. On the 3rd June 190S, these persons 
paid off the mortgage debt due to Madari, 
the first mortgagee and so these defendants 
(Nos. I & 2) claim to be absolute owners of 
the property. The plaintiff\s case was that a.s 
there w’as no valid discharge of the mortgage 
executed in favour of himself and Laltu and 
Niranjan jointly, he was entitled to get posses¬ 
sion of a one-third share. The Munsif 
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decreed the claim subject to pas'nieut by him 
of Rs. 179 being one-third of the money paid 
by Chet Singh and Pahalwan Singh 
in the redemption of the moitgage in favour 
of jMadari which was anterior in date to that 
in favour of the plaintiff. As already remark¬ 
ed, the District Judge in appeal i-eversed the 
decree and dismissed the suit. The learned 
Judee came to the following findings:— 

(1) That Hans Singh was not present when 
the money was paid and accepted by Laltu 
and Niranjan, that ho got no sliare of this 
money and that he never signed the endorse¬ 
ment and 

(2) that the payment fo fjaltii and Niranjan 
constituted a valid discharge of the mort¬ 
gage-debt a.s there was no fraud. It is witli 
the correctnes.s of the second finding that we 
are concerned in this appeal. The contention 
for the appellant is that it is erroneous in law. 
Tlie learned Judge was asked to l»old that one 
of several joint mortgagees could accept pay¬ 
ment of the w'hole of the mortgage-debt so 
as to discliarge the property from tlie burden 
of tlie mortgage debt. He wils of opinion 
that this %vas a sound proposition of law pro¬ 
vided tliat tliere was no fraud. He tlien 
went on to find that there was no fraud 
committed on Hans Singh, because although 
he was not pre.sent, and although the mark 
ptirporLing to be his was made by others for 
him, it was honestly believed tliat Hans 
Singh was a consenting paity. d'he -Iiidge 
finally decided that Hans .Singli did in fact 
as.sent to the redemption, a finding which it is 
diflicult to reconcile with liis previous finding 
that Hans Singh was nit present, never 
signed the endorsement and never got any 
share of the money. There is no evidence to 
support the finding that Mans Singh consent¬ 
ed to the redemption of the mortgage. As 
for the proposition that one of several joint 
mortgagees can give a valid discharge 
without the consent of the others, the High 
Court of Allahabad has decided in the case of 
11(17)1 Chandra v. Oimvain: llajjan Lai (1) 
that such a proposition is untenable. The 
facts of that case are similar to the facts of 
the case now under consideration. There 
the money was advaiirei-l by two mortgagees 
in equal shares, liere there were three mort¬ 
gagees equally interested in the amount 
advanced. 


nl’ 7^ Tinmnna 

tD J- A. lO-tj 7 A. L. J. OOj o lud. Cas. liU 


Goxi.ndan (2), which is relied on here by 
the respondenis, was distingui.shed and 
it may he noticed that the correctness of 
this i^Iadras ruling has been questioned in 
a later ruling of the same Court \_Ah{)isa 
Bihi V. Ahdnl Kader Sah^h (3)]. 

I follow the Allahabad ruling and find that 
the payment to Laltu and Niranjan did not 
constitute a discharge of the mortgage and 
that the appellant’s rights as a mortgagee 
are still subsisting. At the hearing of the 
appeal, T was inclined to doubt whether the 
plaintiff could recover owing to the fact that 
the defendant Chet Singh received the mort¬ 
gage-debt at the time of liis purchase from 
Hazari. I was disposed to think that Han.s 
Singh might be held guilty of negligence in 
the matter of the custody of tlie mortgage 
bond and that he was precluded from 
recovering because the deed came into the 
hands of a third per.son as tlie result of such 
negligence. On further consideration, I 
think this view is not correct. The deed was 
in favour of three persons and could not be in 
pos.ses.sion of all three at one and the same 
time, so it wonhl be impossible to attribute 
negligence ta Hans Singh in such circum¬ 
stances. Another point to be noticed i.s 
tliat Chet Singh cannot be heard to say that 
he purchased without knowledge of the 
circumstances iu wliich the vso-called redemp¬ 
tion was made foi the endor.sement show’s 
that it was he who paid over Rs. 400 in 
cash to Laltu and Niranjan on behalf of the 
mortgagor Hazari Singh. I finil that the 
decision of the lower Court to tlie effect that 
there was a valid di>charge of the mort¬ 
gage is wrong. I accept the appeal, set 
aside the decree of tlie lower appellate Court 
and restore the decree of the Court of first 
instance. The appellant is entitled to costs 
hotli here and in the Court below. 

Appeal accepted, 

( 2 ) 20 M. -Wl. 

(3) 25 M. 20 at i>. 39. 
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amir am KlIAX t'. KULSCM BEGAM. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Arpeal No. 5^5 op 1909 

June 27, 1910. 

P,escnt:~-llr. Piggott, J. C. and 
Mr. Lindsaj', A. J. 0. 

Nawab Sued AMIR ALI KHAN and 
OTHERS—Plaintiffs—Appellants 

versus 

Musammaf KULSUM BEGAM andothers— 

Defendan'is—Respondents 

Cjvil Proccdnrc Code (Art Vof 190S), .v. 132 and ()rder.<i 
XMandXW I—P,occ>>s, refimiUo is^uc, onu^rongand 
inmjjicicnt gron,HU~ExcUu<ion of cvidcncc—Gronud for 
remand—Suunnou^cs, pouer of Court to refuse to issue 
^Iross^c.raminuttou.ftxniioH of limit of time for. 

An application tor issue of !<uuunons to a >vitnps8 
jiiust as a rule Le granted l>v the Court and the 
question whether the application is made within a 
reasonable time is only to he decided when afterwards, 
owing to the failure of the witness to attend theCourt[ 
nn adjournment is praye<l for hy the partvsuminonim' 
such witness. Process mav not he issued if the wiU 
nesses arc tlescrilied vagiudy. Hut if witnesses do 
not appear after being served the party calling them 
Ins the right to iiave them re-summoned. 

A Court has no power to ti.x a limit of time within 
which the cross-e.xamination of a particular witue‘-s 
is lobe finishe<l and where such a limit was tixeil and 
the examuiatiou concluded it was held a good 'uouml 
lor remand. ® 

;Mr. O'Vtuwr, foi- tlie Appellants. 

Mr. 0 for the Respondents. 

JlUd^rriGn'ta—Tins ease coming up 
for hearing to-day. Mr. 0‘Coiior for the 
appellants has taken up fir.st tlie ground set 
lorth in tlie ninth paragraph of the memo¬ 
randum of appeal, namely, that the Court 
helow hy refusing wrongly and on insufliricnt 
grounds to issue vai’ious processes applied for 

on behalf of the plaintilhs-appellants has de- 

piived the said appellants of the evi<lence of 
fourteen material witnesses in this case. Vfe 
lia\e felt one dilHcuIty of a general cliaracter 
in dealing with this matter. On the one 
hand, it is impossible for us to proceed to 
decide in appeal any case as to which we are 
satisfied that i'elevant evidence has been 
wrongly excluded, ami on tlie other hand, we 
cannot lielp feeling tliat it is a serious matter 
in a case of this sort, after an elaborate 
.judgment has been pronouriecd dealing with 
all the points in issue, to pass any orders the 
elTect of whicli will be to allow one of the 
parties to produce fresh evidence with the 
judgment of the lower Court before it. We 
liave been disposed, therefore, to deal some¬ 
what strictly witli the appellants in this 
matter. As regards one witness, Nawab 
Ali All Kiiun, we are clearly of opinion, that 


U9l6 

the order of the Court below cannot be sus¬ 
tained and that the appellants have made out 
a case for an order granting them an oppor¬ 
tunity to examine this witness. The facts on 
this point are to be found on pages 29 and 
104 of the printed record. The examination 
of witnesses in this case had commenced on 
May 18th, 1909, and the case for the plaintiffs 
was, as a matter of fact, closed on May Slsfc. 
Three days previously, that is to say on May 
28th, 1909, the plaintiffs presented an appli¬ 
cation to the effect that one Nawab Ata AH 
Kliau, who was an important witness in the 
case, had not previously been summoned be¬ 
cause he was known to be absent on a 
pilgrimage in Arabia. It was stated that the 
said w’itnes.s had now returned to Lucknow 
and that his presence there had only come to 
the plaintiffs’ knowledge that morning. An 
application w’a.s accordingly made to the 
Court to issue a summons for the attendance 
of this witness on the following day. It is 
not ncce.ssary for us to consider whether upon 
an application made under such circumstances, 
the equity of the ca.se might not have de¬ 
manded that the Court should giant the 
plaintiffs any necessary adjournment nor, on 
tlie other hand, have we to consider whether 
the Court might not reasonably have required 
the facts stated in the application to bo 
verified by an affidavit. We have simply to 
consider whether the order passed by the 
learned Subordinate Judge is one which can 
be maintaii.ed. The order was that the 
application be rejected, the only reason given 
being that the plaintiff.s' conduct in connec* 
tion with the case had been dilatori% and 
that it was too late to apply at this stage for 
tlio issue of a sumraon.s. It has been clearly 
laid down by the Court, in Abdul Hafiz Khan 
V. Ajudhia (1), that an application for issue 
of summons must be granted, the discretion 
of the Court coming into play only when the 
question arises whether the Court will grant 
an adjournment of the case later on, because 
of the failure of the witness to attend, or of 

the failure of tlie process servingestablishment 

to effect service of summons in reasonable 

time. The question never ai’ose because the 

learned Subordinate Judge liastily rejected 

the application altogether without making 

any attempt to issue summon.s. We are 

bound to hold tliat lie liad no discietion under 

tlie Code to pass such an order as tliis, and 

as regards this witness at an\' rare, the 
(1) 2 0. C. 3i. 
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plaintiffs will have to be allowed a further 
opportunity of calling him. 

There was another witness, ilirza Nadir 
Hussain, whose case stands on a very similar 
footing, but is in one respect distinguishable. 
It appears that this witness is a re.sident of 
Hyderabad, Deccan, but that on the 29tli 
jMay, 1909, the plaintiffs became aware 
that he happened to be present in Lucknow. 
That day was a Saturday and at a late 
hour an application was presented to the 
Court asking for the issue of a summons for 
the attendance of this witness on tlie follow¬ 


ing Monday morning, that is to say, on May 
.‘Ust. There has been some little doubt, in our 
minds, ns to whether it was possible to draw a 
distinction on the ground that the issue of pro¬ 
cess in accordance wiHi the ordinary routine 
of the Court could scarcely liave been effected 
before the Court rose for the day. On the 
whole, however, we prefer to maintain the 
general principle that on an application for 
summons being presented, the Court should 
ordinarily direct process to issue, leaving the 
question whether such application had been 
made witliin reasonable time to be decided 
later on in case it should appear that the 
attendance of the witness could not be se¬ 
cured without an adjournment. At the same 
time, we think that a distinction can and 
ought to be drawn between tlie case of this 
witne.«s ^lirza Nadir Hussain and that of 
Nawab Ata AH Klian, tliough on a different 
ground. The position taken by tlie plaintiffs 
themselves as regards Mirza Nadir Hussain 
was that so long as be was re.siding in 
Hyderabad and did nob happen to be person¬ 
ally present within the jurisdiction of the 
Court, they did nob tliink it advisable to call 


upDn the Court to take any steps towar^: 
securing hU evidence. We think that tl 
plaintiff.s may reasonably be held bound I 
tiieir own attitude iti this matter, and tin 
any orders which we may pass with refereni 
to this witness sliould be conditional upc 
his being induced once more to set fo( 
within tlie jurisdiction of the Court. 

Ihe next question raised is as regarc 
three gentlemen relative.s of the family, wl 
had been named by the plaintiffs in the In 
of witnes.se.s whom they desired to ha^ 
summoned, these are Nawab Saiyed \ 
Khan, Nawab Jafar Ali Khan and Nawa 
Kazim Ali Khan, whose mimes appe.i 
as Jhos. 2Ij 22 and 32 re.speotjveIy, 



the list of witnesses put in by the plain¬ 
tiffs with their application of April 2Stli, 
1909. We find that summonses were actually 
served on these gentlemen, bub that they 
failed to appear in Court. A person repre¬ 
senting himself to be some sort of a servant 
or agent of theirs came to Court on the date 
on which the witnesses should have been 
present, and tendered, for the inspection of 
the Court certain medical certificates pur¬ 
porting to explain the inability of the wit¬ 
nesses in question to appear in person. We do 
not desire to go into further detail in this 
matter or to criticise the procedure actually 
adopted by the learned Subordinate Judge. 
Nor is it necessary for us to .say whether, 
if ihe question of these thi’ee witnesses stood 
alone, we should have considered ourselves 
bound to send the case back solely in order 
to have their evidence taken. We are con¬ 
tent to say that we are not altogether 
satisfied that the plaintiff.s were not reason¬ 
ably entitled to ask for a further opportunity 
of producing before the Court these three 
witnesses, whoso evidence on account of 
their relationship to tlie parties concerned 
appears pn'ma facie of considerable import¬ 
ance. As we have decided on other grounds 
to send the case back for furtlier evidence, 
we propose also to direct that tlie plaintiffs 
shall be allowed an opportunity of producing 
these three witnesses before the Court 


The next group of witnesses witli which we 
have to deal consists of six out of ten wit¬ 
nesses specified in an application pre.-^ented by 
the plaintiffs before the Court on May 2oth, 
190!>.^ L’or reasons which we sliall presently 
explain, we do not propose to go into detail 
regarding the procedure adopted by the lower 
Court with reference to this application. Tfc 
is enough to say that the six witnesses, with 
reference to whom the application is now 
pressed, had all bean included in the origi- 
mil list of witnesses placed before the Court 
by the plaintiffs witli tlieir application of 
April 2bth, 1909, and tliat on the grounds 
upon which the matter ha.s been dealt with 
by the lower Court, it seems difficult to 
maintain the order of the learned Subordinate 
Judge. We are, however, of opinion that the 
question before us is not merely one as to tlie 
propriety or otherwise of the orders passed 
by the Court below, or of the validity of the 
reasons by which they are supported. We 
htve tj cmn,hr, ou the miteriih bef.>re us 
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as a whole, whetlier as a matter of fact the 
learned Subordinate Judge ought to liave 
ordered fresh summonses to issue for these 
witnesses, and wlietlier we ought to do so 
now. These questions we are disposed to 
answer in the negative except as regards one 
of the witnesses, simply on the ground that 
neither in the application of April 28th 
1909, nor in that of May 2Gtli, 1909, were 
such particulars given in respect of the said 
witnesses as would justify the Court in 
ordering summonses to issue. Rule 1?6 of the 
rules issued by this Court for the guidance 
of subordinate Courts lays down clearly the 
particulars wbidi the issuing olhcer shall 
require from the parties concerned before 
issuing for service any summons or other 
process and by that rule tlie learned Subordi¬ 
nate Judge at any rate was bound. We 
think the chief mistake made by him in this 
matter was in allowing processes to issue at 
all in accordance witli the applicatioii of 
April 2bth, 1909, for persons so vaguely 
described as Riiayet Ullab, father's name 
not known, Mol.alia Rani Xarain. Cawnpore 
City, and the like. It is also t« be noticed 
moie pai’l ieularly that the descriptions given 
of the witnesses in the later application of 
May 26l1i, are no fuller or more complete 
than those of the earlier application. In one 
or two cases ti.ero has been a slight altera¬ 
tion in llie address but that is all. The 
paienlage is not given in the case of a single 
one of tile six witnesses with whom wo are 
now concerned. AVe must take into conside- 
timi i*l.so the fact that processes liaving 
actually issued on the application of April 
‘J.Sth, tiieir futility l,ad buen demonstrated by 
the fact that the witnes.ses concerned had 
failed to appear. We are of opinion that on 
this ground tlie learned Subordinate Judge 
would have been jusfilied in refusing to 
uei’ept this application, and that we, tberehjre, 
should now decline to take any action rcgaivl- 
ing it, except so far as concerns the last of 
llie witiies.se.s in the list, Thi.s gentleman is 
described as Mir Saiyed Hussain, pleader of 
tlie Munsifs Court at Cawnpore,” and al- 
(liongii we are of opinion that the plaintilTs 
imglit reasonably have been expected before 
putting in tlieir application to take the neces¬ 
sary steps for ascertaining the parentage of 
fills witness, we tliink that the description 
given was so far sutlicient that the Court 
might well liave allowed summensos to i.ssuc. 


, • 

rtiwo 

The plaintiffs’ application will be granted 

with regard to this witness and refused in 

re.spect of the remaining five on the same 
list. 

There remains the case of three parda- 
n^fun ladies in respect of whom an applica¬ 
tion was made to the Court on behalf of the 
plaintiffs on May 15th, 19 J9, for their 
e.xamination on commission. Now the dis¬ 
cretion of the Court as regards the examin¬ 
ation of witnesses on commission is evidently 
not quite the same as that in the matter of 
issue of summonses as a comparison between 
the wording of Order XYI and Order XXVI 
of the Code of Civil Procedure will clearly 
show. Jforeover this application of May 
loth, 1909, stood upon a peculiar footing in 
this respect tliat the Court could not grant it 
without virtually at the same time granting 
adjournment of the case in one form or an¬ 
other. The position was this;—Bi'an orderof 
January 22nd, 1909, the learned Subordin.ate 
Judge wlio then had cognizance of this suit 
fixed the ISth to 20tli Jlay for examination 
of the plaintiffs’ witnesses and the 2-tth and 
25th, for the examination of tho.se of the 
defendants. He gives as his reason for 
ti.xing such distant dates that he desired to 
have before him any evidence winch might 
require to be taken on commission at the 
time when he entered upon the task of taking 
oral evidence himself. We think this was a 
reasonable order, convenient to the Court 
itself and also to the parties, and one which 
it w'as within the discretion of the Court to 
pas.s. In saying tiiat the parties must mako 
such arrangements that the taking of evidence 
on commi.ssion shall be completed by a certain 
date, the Court is virtually e.xorcising ils own 
discretion in (he matter of fixing dales for 
hearing, and that is a discretion with which we 
shall certainly not interfere .so long as it has 
been reasonably e.xercised. AVhat followed was 
certainly curious. Tlie plaintiIF.s took out a 
commission for the e.xamination of five pnrda- 
nnshtn ladies. They got one of them examin¬ 
ed at great length between May 3rd and May 
lOth, and tlieii made up their minds that 
they would not insist upon the examination 
of any of the others After this they came 
into Court witli their application of May 
15th, 1909, which makes no attempt to 
suggest any reason of any .sort or kind 
why tlie^ names of the three ladies there¬ 
in mentioned had not been included iu 
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the plaintiffs’ original list, but merely 
claims as if it were a matter of right that the 
Court shall now proceed to issue a commis¬ 
sion for their examination. We are of 

opinion that- the Court had discretion to 
reject that application, and it seems to us to 
have made a sound exercise of its discretion. 
The only difficulty wc have felt in the matter 
has been in connection with an order whicli 
the Court itself proceeded to pas.s, after re¬ 
jecting the application for the i.ssue of a 
commission tlie effect of which i.s that the 
Court would be prepared to take the evidence 
of tliese ladies if they should appear 
before tlie Court in a covered palanquin. In 
consequenceof this order, the plaintiffs prompt¬ 
ly applied to the Court to issue summonses 
for the attendance of tlieso ladies, and the 
main point now taken before us on behalf 
of the appellants is that tlie Court sliould 
not have rejected this further application. 
Wo are, however, of opinion that the Court 
was justified in rejecting that application by 
reason of the terms of section 132 of the 
Code of Civil Procedure. The ladies con¬ 
cerned were, as stated by the plaintiffs them¬ 
selves, women wlio ncoording to the 
customs and manners of the country 
ought not to 1)0 compelled to appear iu 
public. In respect of sucli ladies it is 
e.vpressly provided that tliey are exempt from 
personal appearance in Court. That being 
the case, tlie Court should not i.ssue sum¬ 
monses calling upon such ladies to appear 
personally before it and the learned Subordi¬ 
nate Judge was right in refusing to issue 
sueli summonses; wlietlier he had or had not 
made a mistake in saying wliat he did about 
his being prepared to take the evidence of 
tlie ladies if tiiey chose voluntarily to appear 
before him iu a covered palanquin is not a 
matter with which we are concerned. Wo 
are of opinion that the appellants liave made 
out no .satisfactory case for tlie taking of the 
evidence of tliese tliree witnesses at tlie present 
stage. One further point was mentioned 
before us in argument altlmngh not expressly 
taken m the memorandum of appeal. A 
^vitness named Jafar iiussain Khan was 
produced tor the defendants and cross-ex¬ 
amined at considerable lengtli on liehalf of 
the plaintiffs. At a certain stage in the 
cross examination, the learned Subordinate 
Judge made the following note: - "Tlie plain- 
tiffs pleader lias been very long with tliis 


witness. So I allow him half an hour more 
within which to finish the eros.S'examination.” 
Half an hour later accordingly, the cross-ex¬ 
amination was brought to a conclusion, in spite 
of a protest on the part of the learned pleader 
for the plaintiffs tliat he had not yet put all 
the questions he desii'ed. It is not neces.sary 
for us in this connection to enter into any 
general discussion as to the disci’etion and 
powers of Civil Court in dealing with cross- 
examinations which appear to them on any 
rea.sonable ground eitlier irrelevant, or in 
any otlier respect a mere abuse of the 
privileges of the bar. One thing is clear in 
this particular case, and that is that no 
reason whatsoever has been assigned by the 
Court below for interrupting this cross- 
examination beyond the mere fact of its 
length. We are unable to accept this as an 
adequate or valid reason for the order wliich 
the learned Subordinate Judge proceeded to 
pass. If the point had been taken in the 
memorandum of appeal, we .sliould liavc felt 
constrained to send hack Iho case on this 
ground alone. As matters stnnil, fiie case 
will have to be sent back on other grounds 
ami altlinngli the point was not directly 
raised In the memorandum of appeal, wc have 
.allowed it to be ai’guod and we propose to 
direct that tlie plaintiffs .shall be allowed to 
complete their cross-examination of this 
witne.ss. The result is that we remand the 
case to the Court below with directions as 
follows : — 

The witness -lafar Husain Klian will be 
re-summoned and the plaintiffs will be given 
an opportunity of completing his cross- 
examination. The plaintiffs will be allowed 
an opportunity of producing in evidence 
Nawab Ata Ali Khan, Nawab Saiyed Ali 
Khan I^awab Jafar Ali Kl.an, Nawab Knzim 
All Khan and Mir Saiyed Ilassan pleader 
and any proces.-ies wbich they may apply 

for to secure the attendance of tbe.^e witnesses 

wdl be is.5ued by the Court below in the 
ordinary conr.se. A.s reffard.s ilirza Nadir 
Hasan, Khan we direct that bis evidence 
Miall be taken if tlie plaintiffs find tlieniselves 
in a position to produce him before tiie 
Court and tliat process .sliall 1,8 issued for 
ins attendance if the plaintiffs are able to 

present an application to the Court supported 

by affidavit showing that this genllemau 
IS at the time present within the iiiristlictin 

of the Court; but the hearing of tirtt::; 
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remand sliall not be dela 5 'ed on account of 
any measui’es taken merely for securing the 
attendance of this witness. It has been 
pressed upon us by Jlr. O’Xeill on behalf 
of the reRpondeiits that, if we permit 
additional evidence to be taken as above 
directed on hehalf of the plaintiffs-appellants, 
bis clients .should also be alhtwed an oppor¬ 
tunity of producing evidence in rebuttal. We 
think it uunece.ssary to .say more at the 
present time except that we are not prepared 
to give Air. O’Neill the only thing he asks 
for at present, namely, a general permission 
to the respondents to produce such rebutting 
evidence as they may think proper after 
the additional witnesses specified in this 
Older have been examined. The question of 
the propriety of an order peiinilting the 
respondents to tender specified witnesses on 
particular grounds may perhaps require to 
be fur ther con.sideied by tins Court liereaftei’. 

Ca5c romauded. 


OllDTT dlTDICI.AL COMAriSSTONKR’S 

COURT. 

Kiiist Civil Appeal No. 1-U of IfiOC. 

May 23. 1007. 

Air, Chainier, J. C., and 
Air .Sanders, A. J. C. 

Bahu GHANDRABHAN SINGH— 
Plaintiff—Appellant 


vprsuf! 

Biihn DEHI BAKHSH SINGH— 

Dependant—Respondent. 

Oudh Art (.IW I o/ 18 C 0 ), 8 , 22 , cJ. II~ 

Vi inuiiirniiurv, rule of — I.iural i>ritu<i<jeuiturc, rule of 

t'Urcoti^ion iisiailiiai, 'inrauiiuj of—Surrcuntoit 

in the rase if iiuiKirlilte c><lnte.<. 

'I'lio word "[inditi miriiini' iiu'oiis ns a rule .succes- 
biou hy 21 siiugle heir. 

'I ho rule of priinoj.M'uiture in section K of Act I of 
I soy means lino.'il primogeniture whicii implies the 
Aiiccessifin of the senior line in ]>reference to the junior 
line 2111(1 consetjiienl ly in e2ise8 of est-ates entered in 
Lists Nos. a and r> of tlio S!iid .\ct. the line prevaihs over 
the degree. 

Wher(* (ui est2ito is frovomcnl hy the provisions of 
the Oiidh Kstsites Act, the limitatiotis in the sanad are 
superseded by tlie Act. 

Appeal against the oi’der of the Suh- 
ordinate Judge, of Telisil Biswan, District 
Sit 2 ipur, dated 13th September 1906. 

The Hon'ble Rai Srt R.nn and Babu 
pot Bam, fer the Appellant. 

Air. Mohammad Kasim, for the Respond¬ 
ents. 


Judgfment. 

Chamicr, J. C.—This was a suit by the 
appellant for possession of estate known as 
Rajpur Keotana and Thangaon and for some 
miscellaneou-s property described in List C at¬ 
tached to the plaint. 

The pedigree of the family to which the 
parties belong i.s given in the judgment of the 
Court below. 

The Rajpur-Keotano estate was conferred 
upon Ragbui’aj Singh by the Government in 
1860, and his name was entered in Lists I 
and V prepared under section 8 of Act I of 
1869. The estate of Thangaon was conferred 
upon Hanuman Bakhsh on whose death it 
passed to Narpat Singh and eventually to 
Raghuraj Singh. The property detailed in 
list C attached to the plaint was acquired by 
Raghuraj Singh. He died in 1892 and 
all the property in suit passed into the posses¬ 
sion of his widow Brij Nath Koer. She died 
in 1904 and the defendant succeeded in ob¬ 
taining possession. The present suit was 
hrouglit in 1905. 

It was admitted before us by Babu Sri 
Ram, the learned Advocate for the plain- 
liif that Sheo Gopal, was the eldest of the 
three .sons of Gur Bakhsh Singh and that his 
client’.s claim to the Thangaon estate and 
the property entered in List C whirdiare not 
affected by Act I of 1869 depends upon 
proof of the custom set up hy the plaintiff. 
At the first hearing of the suit the plain¬ 
tiff’s pleader stated that the custom referred 
to in the plaint was a family and tribal 
custom, i.e., a custom prevailing among the 
Bars Thakursof the Rae Bareli District and 
that it was a custom of “lineal priinogenifc jre.” 
He could not say wliether or not the custom 
was in derogation of the Hindu Ljvw. At a 
subsequent hearing of the suit, the plaintiff’s 
pleader said: “I made an omission when I 
defined the custom. By the tribal custom I 
mean the custom in the tribe, r*c., the Bais 
clan in which the rule of gaddi nashini pre¬ 
vails." A fui’tlier explanation was given in 
this Court by Babu Sri Ram who said that 
the plaintiff mesint that whenever the rule 
of gaddi nashini or succession by a single 
heir prevails in Bais family in the Rai Bareli 
District, the heir is ascertained by the rule 
of lineal primogeniture, i.e., continual descent 
to the eldest member of the eldest branch to 
the exclusion of nearer members of younger 
branch, 
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Fourteen witnesses were produced to prove 
this custom. They asserted the existence of 
the custom in general terms and attempted 
to prove five instances in which the custom 
was followed. 

The first was the succession of Shanker 
Jlaksh to his grandfather, Raghunath Singh, 
to the exclusion of his uncle Rishnath Singh. 
Tlie Subordinate Judge is mistaken in sup¬ 
posing that Shankar Bux took the estate 
under Act I of 1800. This may be a true 
instance of a succession by a lineal pri¬ 
mogeniture but little is known of the circum¬ 
stances under which Shankar Bux succeeded 
in getting the estate. 

Tlie second was the succession of Beni 
Jladho to his grandfather, Sheo Prasad, to 
the exclusion of his uncle Gnr Bnx Singh 
but this instance bi’oke down for .Tugraj 
Singh plaintiff's witness No. 16 stated that 
Ram Narain the eldest son of Sheo Prasad 
survived his father and that Beni ^fadho suc¬ 
ceeded Ram Narain. 

The third instance was the succession of 
Balbhaddar Singh to his grandfather, Kamta 
Bakhsh, a Bais Talukdar in the Rae Bareli 
District. But as Kamta Bakhsh’s name ap¬ 
pears in List III prepared under section 8 
of Act lof 16(50, the succession was according 
to section 22 of t!ie Act. This is not an 
instance of succession accoiding to a cu.stoni. 
Moreover, if the custom existed in this family 
Kamta Bakhsh's name would havebeencutor- 
ed in List JI not in List III. This tends 
to show that the rule of gaddi uashiu/ 
aid not prevail in this family l)efore ISCO. 

The fourth instance was tlie succession of 
Bhagwant Singh tohisgraiulfatlier, Bislieshur, 
tothe exclusionof hisuncle Sitla Bakhsh. List 
III under Act 1 of 1860 shows tliat Thakur 
Bakhsh was the owner of the Kusurua estate 
in 1860 (see also Rae Bareli Settlement Re¬ 
port 19i).5 p. 174). The Bishesluir Bakhsh 
mentioned by the witnesses died only a few 
years ago. The estate seems to have descend¬ 
ed according to Act I of 1S()0. This is not 
ail instance of tlie alleged custom. Tlie entry 
of the estate in liist III tends to show that 
tlie rule of (fnthU nnshiui did not prevail 
in the family before 1^60. The supposed 
fifth instance is the same as the fourth. 

Thus only one instance of succession ac¬ 
cording to lineal primogeniture has been 
proved apart from tlie Oudli Estates Act. I 
agree with the Court below th.at it is impos¬ 


sible to bold that the custom set up by the 
plaintiff has been proved and, therefore, the 
plaintiff’s claim to the Thangaon estate and 
the property entered in List 0 was rightly 
di.sraissed. The question whether the plain¬ 
tiff is entitled to the Rajpnr-Keotana 
estate is one of some dilhcnKy and import¬ 
ance. 


The estate was conferred upon Raghuraj 
Singh bj'’ a primogeniture sannd in the form 
given in Sykes’ Compendium of Taluk- 
dari Law at pp. ;{S6-8S7 containing the 
following provision: 'It i.s another con¬ 

dition of this grant that in the event of 
your dying inte.state or ar.y of your 
successors dying intestate, the estate shall 
descend to the neare.st male heir according to 
the rule of primogeniture.” When the Oudli 
I'lstates Act w'as passed, the name of Raghuraj 
Singh was entered in Lists Nos. 1 and 5 pre¬ 
pared under section 8 of the Act with the 
result that the succession to the estate was 
thereafter governed by the Act. Babu Sri 
Ramconteiidod that the sanad govern.s the suc¬ 
cession to au estate in List 111 as soon as clause 
II of section 22 of the Act i.s reached. He 
referred us to the case of Sheo Shigli v. 
T\afdiahn)i.<t Ktier (1), in which the Mahewa 
estate was decreed to tlie plaintiff on the 
strength of a primogeniture aanad-, but it 
will be seen that their Lordships proceeded 
in that c.'ise on the ground tlint tlie Act 
had never applied to tlie estate, Balbliaddar 
Singh having taken the estate by devise 
before the Act was passed. The Act undoubt¬ 
edly became applicable to the estate now in 
question and it follow.s, therefore, that the 
limitation in the sanad granted to Raghuraj 
Singh was superseded by the Act and that 
tlie succession to the e.state is governed by 
Clause 11 of section 22 of the Act without 
reference to tlie sanad [see Brij ludar 
B ihndni'Singh V. Rani Janki Koer (2)], In 
that case the per.son, whose estate was in dis¬ 
pute, had received a sanad which provided 
that the esta.’-e sliould in case of intestacy des¬ 
cend to‘'tlie neare.st male heir according tothe 
ruleof primogeniture.” Rani Janki Koer as 
a woman could not have succeeded under that 
sanid but she was lield to be entitled to the 


(1) 32 r. A. 63b 27 A. (531; 15 M. L. J. 352: 9 0. W. 
X. lOlO; 2 C. L. J. 19b 8 (). C. 317. 

(2) 5 I. A. Lie. L. K. 318 
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rslnie under clause II of section 22 of 
tlie Act. It was contended on behalf of the 
defendant that the effect of clause IT of sec¬ 
tion 22 of the Act was to relegate the parties 
entirely to the ordinary law, in this case the 
Miiahshara, and that we should determine 
thequestion of succession according tothat law 
as if the estate had never been subject to the 
Act or entered in List 8 under .section 8. As 
authority for this contention, we are I'eferred 
to the case of I^aniiJra Btthfifhir Shigh v. 
Achnl Jiaiu (3), in which it was said 
that the effect of clause II was *‘simply to 
refer the parties to the law which w’onld 
govern the descent when the special provi.sions 
of the Act are exhausted.” llut I understand 
that by the words “special provisions” their 
Lordships meant the tijst ten clauses of sec¬ 
tion 22 of the Act. The result would be that 
an estate passing to an heir ur.der clause II 
of section 22 would pass out of the Act 
altogether, a result not in accordance with 
the decision in Jagiiish Biihadur v. Shco Payfoh 
Singh (4). It is difiicuU to believe that the 
legislature intended that estate.s entered in 
Lists XoR. 8 and 5 should descend as partible 
estates under clause II of section 22. In the 
case last cited it was held that estates in 
List II descend under clause II as inipartihle 
e.state.s and I am of opinion lliat the same 
must bo held regarding estates in Lists III 
and \ with tins (|nalitication tliat whereas 
estates in List II descend to a single heir to 
be determined by custom if proved or in 
default of a custom in the manner explained 
in the case of A^umn/m Bahaaur v. Achal Ram 
(8), e.siat es in Lists No.s. 8 and 5 descend 
according to tlie rule of primogeniture.” In 
other words, the rule of primogenitui’e must 
be observed in applying the ordinary law to 
estates in Lists Nos 8 and 5 just as any 
custom that i.s pr’oved to be binding on the 
parties must be observed in applying the 
ordinary law to estates in Ijist No. 2. 

This does not by any means imply the 
abrogation of the ordinary law. For ex¬ 
ample, in applying the rule of pi'imogeniture 
to tlie estate of a Hirnbi iu List Nos. 8 or 5, 
I'egai'd must be bad to the parental 
system of the Hindu Law wher^eby the de¬ 
scendants of tlie grandfather must be ex¬ 
hausted befoi’c recourse is had to the line of 

the great graml-father. 

(3) 20 I. A. 77; 20 C, 040. 

(-1) 28 I. 100; 23 A. 309; II JI. h. J. 178; 3 Born. 

n. 208; 0 W. N, e02. 


The question is whether the words, 'Vule 
of primogeniture” in .section 8 of the Act 
denote the succession of the eldest or first 
born among several claimants equally entitled 
under the ordinary law or the succession of 
the representative of the senior line, however 
remote he may be t, lineal primogeniture. 
It is common ground that the words do not 
denote the succession of the first born or the 
eldest collateral regardless of line and degree. 

It i.s only by establishing lineal primogeni¬ 
ture as to the rule of succession applicable to 
estatesin ListNo. 3 that the plaintiff can suc¬ 
ceed for the defendant is older than the plaint¬ 
iff and is nearer in degree to Raghuraj Singh. 

Babu Sri Ram on behalf of the plaintiff 
contended that subject to any custom that 
may be proved, all impartible estates descend 
under the Hindu Law in accordance with the 
rule of linfal primogeniture. He relied upon 
the cases of Narajanti v. Vf^nkata Chalapati 
(o); Kachi KoJtyana v. Kachi T7<m(6); Mahesh 
Chnndcr v. Satragan Dhal (7). 

The first of these cases related to aPolliam 
or Paleiyam which was described iu 
Naragunty Lufehmeedavamah v. Vengama 
Niiidoo (S) as being in tlio nature of a Raj 
which may belong to an undivided family but 
is not the subject of partition and can be held 
by only one member of the family at a time. 
This Paleiyam had been held by the Privy 
Council in 1861 to be the property of the un¬ 
divided family to which parties to a suit 
belonged. Tlie principal plaintiff was the pat¬ 
ernal uncle and nearest heir of the ICth Plei- 
yagar. Tlie defendant had been let into posse.s- 
sion on the death of the 10th Paleiyagar as the 
surviving representative of the eldest branch 
of tlie family and pleaded that he wa.s entitl¬ 
ed to retain possession under the rule of 
primogeniture. The High Court held that 
the property was still joint and the parties 

were still members of an undivided family. 
The question was (.see p. 265) liow t he rule of 
primogeniture should be applied. The Court 
laid stre.ss on the fact that separate posse.ssion 
but not separate ownership is the charac¬ 
teristic of pi’operty wliicli altliough impartible 
is cxdiypothesi that, therefore, the senior 
brauch of the family retained its owner- 

(5) 4 M. 250. 

(6) 28 M. 50S; 2 A. L. J. 845; 2 L. .T. 231; 10 0. 
W. N. 95} 7 Bom. L. II. 007; 15 M. L. .T. 312; 1 M. b. 

T. 12. 

C7) 29 C. 343. 

(8) 9 M. 1. A. CO at'p. 86,1 W. U. (P. 0.) 30, 
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Ship thouffh out of possession, and the 
undivided interest of a member in that branch 
passed by survivorship to his descendants, 
and they held that when impartible property 
passes by survivorship from one line to 
another, it devolveson (he nearestco-parcener 
of the senior line. In the second case also 
stress was laid upon the fact that the estate 
in question was the impartible property of 
an undivided family [see the report of the 
case in the High Court in Kachi- 
ynva Rangappa Kalakka ThoJa IJdayir v. 
Kochi Knlynna Rangappa Kalakka Tholhi 
Udayar (9)] and the decision was upheld on 
the same ground. 

In the third case the decision rested on the 
evidence of a custom that no descendant of a 
younger branch could take until all the elder 
branches were exhausted. In the present 
case no such custom has been proved. 

In both the Madras cases the Court refer¬ 
red to and distinguished tlie Tipperah 
case of Neclkisto T)eh Bunnono v. Bur Chunder 
Tliaknr (10). Tlie decision in that case also 
rests upon proof of a custom but at p. 541 
of the report their liordships make some 
oh.servations which are pertinent to the pre¬ 
sent case and serve to distinguish it and tlio 
I’ipperah case from the Madras cases. Tliej’’ 
siy ‘‘'I’lio (ruth is, tlie title to the Throne and 
tlio Royal lands is, as in this case, one and 
tlie same title; survivorship cannot obtain in 
such a pos.session from its very nature. * * * 
As there can be no sucli survivorship, title 
by survivorship, wliere it varie.s from tlie ordi¬ 
nary title by Iieirship, c.vnnot, in the absence of 
custom, furnisli the rule to ascertain the heir 
to a property which is solely owned and 
enjoyed, and wliich passes by inlieritance to a 
s lieir.” In one of tlie M idras cases, it 
was said that the 'I'ipperah case was dis¬ 
tinguishable on tlie ground that it was 
governed by the law of the Dayobhoria which 
does not recognise survivorship as determin¬ 
ing the devolution of property. This i.s true, 
but the rule of inheritance by survivorship 
under the Mifakshara also applies only to 
joint property. In tire present case the 
Rajpur-Keotana estate was in the hands of 
Uaghuraj Singli as liis separate property. 
His father was dead and he had no children. 
His uncle Narpat Singli received a separate 

({») 24 M. r)fi2 lU p. GOP. 

(10) 12 M. I. A. o2:t; B B. L. U. 12 W. R. (P. C.) 

21 . 


grant from Gcvernment so also did the 
children of his deceased uncle Jugraj Singh 
[for the history of the family see Narpat Singh 
V. AU Ilossein (11)]. Tlie e.state being the 
separate property of Raghuraj Singh, the 
Madras decisions, which re.st on the rule of 
survivorship, are not applicable. 

The plaintiff has, in my opinion, failed to 
show that there is any rule of Hindu Law by 
which impartible estates, which are not the 
property of a joint family, descend by the rule 
of lineal primogeniture. 

Therefore, the plaintiff in order to succeed 
must show that the word primogeniture in 
section Sof the Act denotes lineal primogeni¬ 
ture. It was contended on his behalf that it has 
been held twice by the Privy Council that 
the word is used there in this sense. 

The first case referred to was tliat of Aclial 
Tiiun V. Udai Pni tab (12). That case related 
to an estate entered against the name 
of Pirthipal Singh in Ijl.st.s Nos. 1 and 2, 
which, on tlie death of Pirthipal Singh 
before lSd9, had devolved on his widow 
and after her death on their daughter. On 
the deathof the daugliter. her husband Acbal 
Rim, who had no right whatever, had taken 
possession of the estate. The plaintiff was a 
collateral relative of Ibitliipal but. nob the 
nearest collateral. In order to .succeed be 
had to estahli.sli a rule of a descent by lineal 
primogmiiture 'I'iicre was no evidence 
that ilie estate had ever de.scended accord¬ 
ing to such a rule. The argument of the 
plaintiff before their Lordships was that 
as Prithipal Singli’s name was in List, II it 
should !>e presumed tliat tlie heir was to be 
ascertained by the rule of lineal primogeni¬ 
ture. Their Lordships repelled this con¬ 
tention saying that tliey wei’e of opinion 
that when a Talnkday's name is entered 
in the second li.st and not in the third list, 
the estate altliougli it is to descend to a single 
lieir i.s not to be considered as an estate 
passing according to the rule of lineal pri¬ 
mogeniture . Tiie other case relied on was 
tliatof Ntirnidra Bahadur Sjugh v. Achal Ram 
(3), in which Ijord Hobhouse said; ^'The 
estate i.s in Ondh, and was granted by the 
Crown to one Piitliipal Singh after the 
confiscation, and it is placed in clas.s 2 of 
Act I of 1^69, and not in clas.s 3. The 

(11)11 C.1. 

(12; 11 T. A. .515 10 (".511. 
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effect of that is that the estate is labelled 
as one which according to the custom of 
the family descends to a single heir, but 
not necessarily by the rule of lineal pri¬ 
mogeniture. It may be, and it has so happen¬ 
ed in this case, that the heir according to 
lineal primogeniture is more remote in 
degree from the ancestor than other 
■ collaterals, or other persons in the line of 
heirship. If so, the degree prevails over 
the line according to the classification 
under the Act; though if two collaterals, or 
persons in tlio line of lieirship, ai-e equal in 
degree, then as the property can only go to 
one, recourse must he had to the seniority 
of line to find out which that one is.” It 
must be admitted that it was not necessary 
for their Lordships in either case to 
decide the question whetlier an estate in 
List No, d devolves under clause 11 of sec¬ 
tion 22 according to the rule of lineal pri¬ 
mogeniture. but tliey liad to consider in¬ 
cidentally the effect of the entry of an e.stale 
in list No. d and the language used by both 
Sir Lames Peacock and Lord Ilobhouse 
suggests strongly that tiiey were of opinion 
that degree prevailed over line in the case 
of an estate in List No. 2 but that line 
prevailed over degree in tbe case of an 
estate in List No.”, It must be borne in mind 
tliat the application of tlie rale of primogeni¬ 
ture prescribed by section S i.s limited to 
cases of succession liy ascendants and some¬ 
what remote collaterals of tire <lecease(l and 
it is obvious and also admitted that the 
Words ‘rule of prinngenituio" do not import 
the succession of the first born or eldest 
ascendant or colJatei'iil regardless of line and 
degree. It appears, tliereforc, tliat if pri- 
rnogenitrue implies no more tlian lire suc¬ 
cession of the first brrn pci’.sjns standing 
in the same degree of relationship to tire 
deceased, tlie rule of succession is tire same 
for estates iir Lists Nos. d .and o as for estates 
in List No. 2 if tlie personal law is tlie 
same and no custom is proveil. 

Wlren the I<egislatnre used tlio words 
**iar1© of pr'iniogeiritiir*e” tliey must have in¬ 
tended .some known rule of succession tlie 
details of whicii in its application to col¬ 
lateral succession could be ascei’tained. 
'I’lreie was no sucli rule known to the ITindu 
or Mubainmadiur Ijuw apart from special 
customs, lire details of wirrclr are .scarcely 
ever alike. They were providing a rule 


of succession which would be applicable to 
Hindus, Mnhammadans and Christians 
alike artd in the circumstances I do, not 
thrnk it is an extravagant assumption that 
tliey liad in the mind the rule of primogeni- 
fure as applied to the succe-ssion of z’eal 
estate in England. It lias been part of 
that rule since the time of Edward the First 

if not that of Henry the Third, that all the 
lineal descendants of any person deceased 
represent their ancestor, i. c., stand in the 
same place as tlie person himself would have 
done had lie been living (.see Hale on the 
Common Law, Ed. of 1794, Vol., Chap. 11, 
Pollock and Alaitland’s History of the 
English Law, Vol. 2 p. 257 and authorities 
there cited). I gatlier from the language 
used by their Lordships in the two cases 
last mentioned that they considered that 
this rule of representation applied to the 
succession of estates in List No. .4, ifso, the 
rule applies to estates in List No. 5 also. 

For these reasons, 1 would hold that the 
Kajpur-Keotaiia estate, /. c., villages in List 
A attached to the plaint devolved upon the 
appellant upon the death of Lrijnath Koer. 

I would allow the appeal in part and give 
the appellant a decree for possession of that 
e.state with mesne profits from October 25tli 
190l! the amount to be determined in e.xe- 
cution of decree. In other respects, I would 
dismiss the appeal and I would order the 
partio.s to pay and receive piMportionato 
costs in both Courts. 

Sanders, A. J. C,—I concur with my learned 
colleague. 

When in clauses (1) (2) (.i) (4) (6) A(10) 
of section 22 of the Oudli Estates Act, the 
rule of succession by lineal descent is pres¬ 
cribed, it does not appear too far fetcheii 
an assumption that the Legislature intended 
that on clause 11 of the same section be¬ 
ing reachetl, the per.sons entitle 1 to siicceod 
ill the case of eitates in Lists No.s. 8Jand 
4 should be ascertained according .to jtlie 
rule of lineal primogeniture. 

Appeal partly ulloivad. 
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ANTHARYAMI PATNAIX V, HAUIBANDHU yARDTO. 

MADRAS HIGH COURT. 

Second Civid Appeal No. 743 of 1910. 

October 6, 1910. 

Present: —^Ir. Justice Kri.shnaswami Aiyar. 
ANTHARYAMI PATNAIK— Plaint[ff— 

Appellants 


versus 

KARTBANDHU SABUTO and others^ 
Defendants—Respondents, 


Cit'll Pi'Oi'>>(lnfc Code (A('t XIV of 1R82),.<. 13— Seif 
to declare plaintiff's ritjhfas karuaiu —Prior suit bcfu cen 
paitivif for iiirnlidation of puttuhs (jranfed Inj plaintiff '— 
Derision that plaintiff irns not knruam —Ros judicata. 

Plaintiff sued for declaration of hisri'^ht as here¬ 
ditary l-arnaiH of a certain temple. In a ])rior 
suit between the parties (wherein jdaiutiff was 3rd 
defendant) it was sought to invalidate certain pnttas 
granted by plaintiff in respect of the temple lands. 

An issue was raised as to whether plaintiff 
was 1;arnam of the temple and was decided 
against him : 

Held, that the present suit was barred as res 
judicata. 

Obiter —The suit will not bo res Judicata if it were 
based on a snl)se(juont ai'pointnu'nt of plaintiff as 
k'lrnain. 


SeconJ appeal against tbe tlecree of tlie 
District Court of Oanjatn, in Appeal Suit 
No. 343 of 1908, presented against the 
decree of tlio Court of tlio District Munsif 
at Aska, in Original Suit No. 303 of 1908, 

Facts appear front the following judg¬ 
ment of the lower appellate Court: — 

I. Plaintiff .sued for a decree declaring 
tliat he was the hereditary korauam of the 
temple of Sri Narayanaswami at Narnyana 
Patna and to recover Rs, 30 for (mii )lntneuts 
from 1st defendant and for otlier relief.s. 

J. The District .Munsif dismissed tlie suit 
witli costs on the ground that it was barred by 
re.v judienfa. Plaintiff appeals. 

3. The only qiiestionarising for decision in 

fliis appeal is : — 

Wliether the present suit is barrel 
as res ju lieata i)y tire judgment 
passed in Original Suit No. 624 of 
1900 oil tlie file of the District 
Munsif of Askx and in Appeal Suit 
No. 2 50 of 19r)2 on the tile of 
this Court ? 

4. In Original Suit No. 614 of 1900. tlie 
pj-esent plaintiff was 4lli defendant (seejiidg- 
nier.t I passed in that suit). That .suit was 
brought on behalf of the above-named temple 
to declare that the pittx granted by the 

present plaintiff and another (3rd defendant 
in that suit) in respect of tlie temple lands 
was invalid and to recover rent due fur 


FasU 1309. Issue III related to the genuine¬ 
ness and hona fide character of the patta grant¬ 
ed by the present plaintiff and another. 
This issue included the sub-issues contain¬ 
ed in para. 81 of the judgment, n>., (p) 

“Wliether the patLa granted by defendants 
Nos. 3 and 4 is bona fide,'' and (q) Whether 
oil the date of the said patfa tlie 4th defen- 
fendant was the Avimnum”. The finding 
was—“Tlie 4tli defendant is not the karanam 
appointed by the committee. He was only 
set up as karananL by 3rd defendant and any 
act done by him ill the matter of the temple 
management and its suits cannot be illegal 
and invalid”. 

5. In Appeal No. 230 of 1902, this 
Court held on the said point: “T, therefore, 
find that 4th defendant is neither the de 
facto nor the de jure kuranam and that 
2nd plaintiff is”. (Exhibit H para. 6) 
The decree of this Court was confirmed by 
the High Court. 

6. Plaintiff’s present suit seeking for 
the declaration that lie is the karanam 
of the same temple i.s, therefore, barred by 
res judicata. 

7. The lower Court's decree is confirmed 
and this appeal dismis.sed with costs. Vakil’s 
fee Us. 15. 

Judgment,—! am quite clear that 
the suit is harred by res judicata. There 
was a previous suit between the same par¬ 
ties; the plaintiff in the present case was 
then defendant, and a distinct issue was 
raised as to wlietlier he was the karnam at 
the time; and both the original and ap¬ 
pellate Courts on that occasion came to the 
conclusion that the plaintiff was not either 
the de facto or the de jure, karnam. Mr. 
Narayatia Murthi contends that the present 
suit is based upon a subserjuent appointment 
as kaniarti. If this were so, I quite agree 
tlie farmer decision would not operate as 
res judicata, T have given him full liberty 
to make use of the private copy of the 
plaint which he wi.shed to rely on as show, 
ing the exact nature of the present suit. 
Even with this advantage, he is unable to 
show that there is any allegation in the 
plaint of a subsequent appointment a.s kar- 
nnm. All that the plaint states is that the 
defendants cot the work of karnam done 
by the plaintiff. That might or might not 
be true. It does nor, certainly amount to an 
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aversemeut uf appointment of the plaintiff. 
I dismiss the appeal. 

Appeal 


MADRAS HIGH COURT. 

Second Civr.. Appeal No. 784 of 1910. 

October 6, 1910. 

Treceni: —Mr. Justice Krishnaswami Ai 5 'ar. 

VENKATRAJIANA AITRALA—Plaintiff 

—Appellant 

versus 

NAGAPPAYA and others—Defendants— 

Respondents. 

J/tmllortl and ti'iumt —— 

Iiaiicenient oj (!orvniini'nt oj 

tr’nant to rontfihntt’ roleablfi to thr — Mnthit.-i 

lit'ft'nur lierovtnj A*'t (Art If i\f 1864). 

Where (iovenitnent assessmeul on land let 
under ?»4 »!/•//’/</-teiiunj is suddenly inereasorl, 
tlie landlord aloiu' shojild hear tlx* uliole iji- 
eroafc under the provisioiis oV the Madra.s Re¬ 
venue Keeoverv .\et. and ihe leinint cannot ho 

% 

called on to coni rihure raroahly towards the incr<>ase. 

Tliirthti.iiinmi v. I'liiiai'", '20 .M. L. 

(UO (F. II.). I M. W. X. 33N; S m! L. T. iT.'h 7 Jnd. 
< 'us, 321, followed 

Second appestl nffnin.st the decree (d ihe 
Difiirict Court of Sontli Canarn, in Appeal 
Xo. 282 of 1908, presenteil apninst thcMleci’ec 
of the Court of the Di.siriet Miinsif ofKuiula- 
pnr. in Original Suit No. Ido of lil07. 

Facts are fully set fortli iu (he follow¬ 
ing jndgineTit of the lower appellate 
Couit:— 

PlaintilT as vuihjar sunl to e.sfahlish the 
liability of his 7u?//f/cn/-t(-nants to pay tlie 
excess asscs.snjent imposed on (ho land at re¬ 
cent settlement. 

2. Apparently ihe viulgf^ui rent is 10 
mums of rice and Rs. 3-d-O tijual to .some 50 
odd rupees now-a-days. 'J’he old asse.'^sment 
was Hs. 19 5-8. Tlie new assessment i.s 
Rs. t)0 !t-0. Hence plaint ill' lias to pay Rs. liO 
and got only Rs. 50 for his land. 

d. His suit failed and lie appeals. 

4. The appeal must fail. Defendants are 
W7<7f7c»/-tenitnt.s and their arrangement with 
plaiiuiil i.s (inal and unalterable. It i.s not 
open to the Court to say that de.spite (he 
fact tiiatdie inubjeni rent is fi.ved at a cer¬ 
tain ia(efor ever, yet it siiall he lier.ceforth 
increased. 

5. It is not open to tlie Court to say 
to (lie tenants ‘you and not the? landlord 
shall pay any part of tlie Government dc- 


[1910 


rnand,’ because Revenue Recovery Act throws 
the whole burden of paying the Revenue on 
the registered pnttdhdar^ and expressly lays 
down that any tenant who pay.s Government 
Revenue on behalf of his landlord, can recover 
it from his rent due to the landlord.” 

6. There*is no escape from these provi¬ 
sions. The Civil Court cannot apportion and 
hid the tenant pay his share. He is entitl¬ 
ed to say: * .ify mulgem is so much and I 
won't pay more. I paid this much to Gov¬ 
ernment for my landlord and I will recover 
it from him” and those rights I cannot in¬ 
terfere with, even if I would. The appeal 
is dismissed with costs. But I will repeat 
here for plaintiff's benefit what I be¬ 
lieve to be the only remedy for this dis- 
astrous situation. As things stand, plaintiff 
can only get Rs. 50 a year for the land, 
while he must either pay Government Rs, 60 
and lose Rs. 10 a y^ear or he must suffer it to 
be sold for ai rears of revenue or he may 
pay up the arrears and then surrender it to 
the state. He obviously will not go on paying 
Rs. 60 and receiving only Rs. 50 for that will 

. amount to u big sum in time. 

7. If lie allows the land to he sold for 

arrears, tlie mnlgoui will he extinguished, 
for tlie land is sold free of encumbrance.s. 
Hence, of course, the mulgeni'dars will never 
let it he sold. If lie relinriiiishes it, tlie 
mulgcni i.s extinguished, for tlie .sub-lease 
dies when the les.sor ceases to own tlie pro¬ 
perty let. Tlie land then becomes land avail¬ 
able for (hnkhast. It will be given to the 
ynulgeutilays presumably on darkhnsf. They 
will then become vinlgurs and will pay full 
enhanced assessment. They will pay more 
than they paid ns innlgeni but will in return 
acquire full muli rights, so they w'ill not 
lose. The mnlgar will escape paying Hs. 10 
a year or w’lmtever the excess of revenue over 
wnlgeni may he, and so far he will gain. 
But then the effect of the re-settlement will 
have been to deprive him absolutely of the 
property. Now the property before settle¬ 
ment brought in a pi'ofir. This land yielded 
10 muros of i*ice at Rs. 6 a which is 

Rs. and about Hs. .‘1 besides, and the as¬ 
sessment was about Rs. 20. So plaintiff got 
about Rs. 13 a year profit and he had in 
addi(ioii (he remote possibility of the mul- 
geni some day reverting to him. This was 
worth a little. So the effect of the settlement 
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lias been to deprive him of about Rs. 14 a 
year if we value this remote right at Re. 1. 
If, then, he while relinquishing the property 
is allowed to take b.\ck on dirkh'ist sucli 
small portion of it, as will bring him in a 
net income of Rs. 14 a year, he will be in the 
same position lie was in before settlement. 
The mulgeju-tenunis, wlio have mide the 
property more valuable, will, a.s they should, 
get it for themselves and will get the piiUahs 
in return for the enhanced assessment. Kvery 
one will thus have reason to lie content and 
no one will lose anything I suggest to plain¬ 
tiff that he try to settle this matter in this 
way, because there is no other. 

JUdg^fTlGtl't*—This case is covered by 
the recent Full Bench decision, V/dyapnnia 
TJurthaswami v. Uggann (1). I dismiss the 
second appeal. 

Appeal dismissed. 

(1) 20M. b. .7. Gfj; 1 .M. W'ls, 333; s M. L. T. 173: 
I lucl. (.’us. 321. 
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maijuas high court. 

8 KC 0 ND Civir, Appkal No. 390 or 1909. 
August 12, 1910. 

Prci-r;//:—Jfr. Justice Wallis and Hr. Justice 

Krishnaswanii Aiyar. 

NADAMUNI NARAVANA lYKNGAK- 

J J E l - K \ P A T—A P P la L A N T 
versus 

VEI'JRABHAURA I’lRLAI a/msRAXCA- 

KA INAil PIIjTjAI Hinok—Plaintiff_ 

Respondknt. 

Liv'l rmcalurc Code (.11 XIV >-f 1HS21. <. 211- 
Sfrtni.jcr uiic(inn.i)ifn-lin;ier. suif l„ .<cf~a.<id. 

ird nioinIdliKihU—„d 
.modulicc of decrcc-ltolder. 

It is well sottlcil tliut as betwoeu the jiulgineiit- 
ilnbtor ajul the dccfco-hoklci*. an objection to the sale 
in execution can only be taken in execution and 
section 2U, Civil I'roeediiro Codr. prohibits a suit bv 
a party or his represeatativo agaiu.st an aiietion-pinh 
eha.srr to rai.se a <iuestioa which as between the jinW- 
)nent.d«‘bfor and tito deeree-Indder must have been 
determined under timt section. The aiietion-pur- 
ehuser <lerjve.s his ri.i-lits from the sale which tlio 
party to the rxeention proceeding shouM not la* 
pornutted to impeach except by aiipUeution to the 
executnig Court. A suit against an auetlon-piir- 
elmser is not maintamabb.* a.s section js •» l, ! 

A strauyer puichascl- i„ <,f a „„„.cv 

. ec-ae can ncv..- bo troated as roin-escutativc of hi 

M , I ; 1° the rights „f th,- l,d.'. 

muil-duhtar lu the piui.cfly atlaehcd uud uut tho.e 


ir 

11 


of tho docrce-holder between whom and himself 
there is no privity of estate. 

The true rule is that where tho decree is amort* 
gage decree the purchaser in c.xccuLion will bo tlie 
representative of the judgment-debtor. Where pro- 
perty is attached and sold niuleru monev decree, a 
stranger purchasing the property obtains* the rights 
of the judgment-debtor in the property but is not 
tlie representative even of tlic judgment.debtor; still 
loss can he be the rojiresentative of the decree-holder. 

Second appeal against the decree, dated 
4th December 190S, of the District Court 
of Trichiuopoly, in Appeal Suit No. 172 of 
1903, pre.sented against the decree, dated 
11th March 1908, of the Court of the District 

Munsif of SrirangHin, in Original Suit No. SO 
of 1904. 

Mr. T. Narasliitma Jyeugar^ iov tlie Appel¬ 
lant. 

:Mr. T. liamjacharlar, for tlie Respondent 

Judgment. 

Wallis, J.—This is a suit to recover a 
temple oiiice wliicli is alleged to be here¬ 
ditary in the plaintilf'.s family ami which 
was purcliased at a Court auction by the 
detendant in e.vecution of a decree against 
a previous liolder of tlie oHice. Tiie plain- 
tilT obtained a decree in tiic lower appellate 

Court on the ground that the oiiice wa.s one 

of personal .service and tliat tlie attachment 

and sale were bad a.s opposed to .section 200 

\f) of the Code of Civil i’roceilure It is 
now contended that such a suit is’ barred 
by the operation of section 244 of the Civil 
Procedure Code and should have been dis 
missed It is well settled that as between 
thejudgment-debtor and the decree-holder 

tins i.s an objection which can only be taken 

jue.xecutiorianditi.saIso well settled that 
the provisions of section 244 prohibit a .suit by 
a paity,or l.is representatives <agaiastanauc. 

jiua-purchaser to raise a qnestion which as 

between the judgment-debtor and the decree- 
holder must have been determined under that 
section: Basfi Jlam v. Fattu a) Danlab 

\.i aicH,nii. i,u). lliese decisioii.s are notbi«e ,1 

on the ground that tl.e auctiou-purc u ser ^ 

he representat.ve of thedecree-holder wUhin 

the meaning of the spuim,. i *. 
seueral intention of the ’ Lecisl”f 
manifested in the seetion Thf Ttl "t 
the anction-purcl.aser tnay he treated 'f 
the representative of the decree-holder tn 

(1)SA. 140. 

(:2) 22 10.S. 

til) 22 il. 317. 
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cases arising between bim and the jadgment- 
debtor was, no doubi, laken in Manikka 
Odayan v. Rajagopala Pillai (4), relying on 
Sadhti Taraganar v. Ifuss'tin SaJiib (5), in 
preference to the authorities cited the other 
day. But as pointed out in Krishna Satapasti 
V. Sarasvatida Sambasiva Row Patnlu (6), 
Sandhu Taragauar v. Hussain Sahib (5), does 
notsupportso general a proposition, as in that 
case the decree-holder was the auction-pur¬ 
chaser and the parties in question were his 
representati%'es by virtue of their purchase 
from him. The decision in Manikka Odatjan 
V. Rajagopala Pillai (4), should, I think, 
have been supported on the ground tliat the 
application raised a question between the 
representatives of the judgment-debtor and 
the decree-liohler in which the auction-pur¬ 
chaser had been added as a party interested, 
ProsH)ino Kamar Saui/al v. Kali Vas Snnyal 
(7), Hn’a Lai Ohosc v. Chundra fianto Ghose 
v8). In the present case we must reverse 
the decree of the lower appellate Court and 
restore that of the District Munsif with costs 
here and in tlie lower appellate Court. 

Krishnaswami Aiyar, J._ a decree was 

passed against tlio plaintiff's father in O. 
S, No. of lS!t4on the Hie of the Srirangam 
Jlunsif for maintenance making the emolu¬ 
ments of the Mirasi oflioeof Accountant in the 
Srirangam temple liable. The decree was 
executed against the plaintiff after the death 
of his father and it must be taken that due 
notice was issued to tlie plaintiff of tlie pro¬ 
ceedings ill execution. The ollice of Accountant 
was Itself attached and, assuming that the 
attacliment was iiregulai', no except iun having 
been taken to the attachment, the attached 
property was sold on Mie loth July I8h7 and 
tlie sale coiitirmed. Tlie defendant, wlio pur- 
cliased the ollice i:i execution, obtained 
possession of it in November l^Od. Tlie 
l)laintlft‘ constitutes the present suit for the 
surrender hy tlio defendant of the Mirasi 
ollice on tlie ground tliat the sale was null and 
void. The plaintiff having obtained a decree 
in the District Court, the defendant has pre¬ 
ferred this .second appeal. It seems to me 
that the suit is not maintainable. Tlie plain¬ 
tiff was a party to the e.xecution proceedings 

(1) ao M. .^07 } 2 M. L. T. :i l7 i 17 M. L. J. 291. 

(5) 28 M. H7. 

(l») :U M. 177 5 R M. L. T. WO. 

(7) 10 C. 08:1; 10 1. A. 100. 

(8) 26 r. 639; 3 C. W. N. -103. 


and the only mode in which he can impeach 
the sale is by an application to the executing 
Court to set aside the sale. It is argued for 
the plaintiff that the sale is a nullity because 
the decree did not direct the sale of the office 
and the office was inalienable. There was a 
personal decree against the plaintiff’s father 
and even assuming that the office was not 
charged with the liability, it could be pro¬ 
ceeded against in execution of the money 
decree. Supposing that the office was inalien¬ 
able, on which I do not express an opinion, 
it wascompetent to the executing Courttodeal 
with the que.stion whether the office was .sale¬ 
able. No exception having been taken in exe¬ 
cution to the sale, we must take it that the 
sale was rightly held. The defendant cannot 
be ousted from pos.session until the sale is 
duly set aside. No attempt having been 
made by tlie plaintiff to impeach the sale in 
e.xecution and the sale having been confirnied, 
it is not competent to the plaintiff to di.stnrb 
the possession of the auction purchaser by suit. 
See Mayan Pafiilhi v. Paknran (d) and Kishory 
Mohmn Roy v. Maho ned MujaO'ar husscin 
(lO The auction purchaser derives liis 
rights from tlie sale which the party 
to tlie execution proceeding should not be 
peimitted to impeach except by application 
to tlie executing Court. The true principle 
has been sometimes overlooked and the bar to 
the suit of the judgment-bebtor against the 
stranger purchaser or vice rcfsx rested on 
section 244 of the Code of Civil Procedure, 
the suit being supposed to raise a question 
betwten the parties to the suitor their repre¬ 
sentative. See Dhani Ramv. ChalurbhttJ (10), 
and Daiilat Singh v. Jugal liishore (2). 

But this latter view appears to me to be 
erroneous. The mistake arises from a con¬ 
fusion between two ideas. One is that 
section 214 being a bar to setting aside the 
sale except in a proceeding between the 
p.\rties, the suit against the purchaser is not 
maintainable until it is so set aside. The 
other is that section 244 bars the suit as the 
purchaser is the representative of the decree- 
holder. It seems to me the former view i.s 
correct. Section Jdo would ho inconsistent 
with the latter. We cannot treat this suit as 
an application under section 244 to set 
aside the sale as tlie decree-holdsr wlo would 

( 0 ) 18 (■. 188 . 

(l'») -'2 86 . 
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be affected by it is not a party. It is perhaps 
unnecessary to discuss the question whether 
section 244 is a b^r to the present suit though 
I have no liesitatiou in expressing my con¬ 
currence with the decision in Krishna 
Satapasti v. Sarvatula Sambasiva 'Raw (6). 
It seems to me that the view upheld in 
Manikka 0<iaijan v. Rajagopahi Pilbii (4), 
that the auction-purchaser i.s the represen¬ 
tative of the decree-holder in execution of a 
money decree is not tenable. Sandhn 
Taruganurv. llttosein Sahib (5), which was 
the case of a purchaser from the decree- 
holder who purchased in execution of his 
own decree, is different from the case of a 
stranger purchaser. It is ditficult to !<ee 
how a stranger purchasing in execution of 
money decree can ever be treated as the re¬ 
presentative of the decree-holder. He pur¬ 
chases the rights of the judgment-debtor 
in the property attached and not those of the 
decree-holder between whom and himself 
there is no privity of e.state. It nny some¬ 
times be that the pui'chascr cairics more lliaii 
the interc.st of a judgment-debtor as for 
example when tlte judgment-debtor has 
done something witli the property in fraud 
of the decree-holder. The stranger pur¬ 
chaser cannot be the representative of both 
the parties. The true rule is that where 
the decree is a mortgage decree, the pur¬ 
chaser in execution will be the representative 
of the judgment-debtor. Where property 
is atl ached and sold under a money decree a 
stranger purchasing the property obtains 
the right of the judgment-debtor in the 
property but is not the representative even 
of the judgment-debtor; still less can he be 
the representative of the decree-holder. The 
authorities cited by the learned Judges in 
Manfkhd Odagan v. Rajagopahi PiUai (4), 
are against the view which they have 
enunciated. See Baslur Uddin v. Jhori Singh 
(11) ; Matamod v. Locker (12) ; CliDDiaminal 
V. Authtnatha Itji-ngar (U). It ;ippear.s to 
me that Sailhn Taraganar v. JLismin Sahib 
(5) was relied on under a misapprehension 
as pointed out in Krtshna Safapasti v. 
Sayasvatnla Savibasica Bow (6). Nor do the 
other cases, t7>., KasinathaAgyar v. Ffhnmansa 
Rowthan (14), hhan Chtmder Sirkar v. Beni 
Uadbuh Sirkar (15) and Prosunno Kumar 

(11) 19 A. HO. (12) 20 M -187 

(13) iaM. L. J. 228. ^ ^ W7. 

(14) 25 fil. 529; 12 M. L. J. 1. 

(lo)24 1.02; 1,<J. IV. N. 36. 


Saugal v. Kali Das Sangal (7). support the 
judgment in Manikka Odayan v. Rajagopala 
Pillai (4). Section 244. therefore, does not 
bar the suit. 

I would, however, in the view already 
expressed, set aside tlie decree of the District 
Judge and dismiss the suit with costs 
throngliout. 

Appeal allowed. 


ot 
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MADRAS HIGH COURT. 

Civil SoitNo. 16(i ok 1909. 

September 28, 1909. 

Present: —Mr. Ju.stice Wallis. 

BKE JAN BEE AND ANOTHER — Pl.untiffs 

V(^PSlii$ 

EATlilA BEE13EE ano OTHERS— 

Defendants. 

Mnhinninailoii L-iir —H’/// h\i (hren.'teil—C >usviit of 
lirirs OH th'ntti bed — (lift——(!,(( f,, jj,. 

A'.-/ (/.V I'j 1872), 2y.i~TcnHA of 

Tlic consoiit ofllM- iK-irsof a .Maliaimuailaii testator 
butuivins Lk-alli is nut Millici-iit lu validate I.i-s 

,.^,''■'■'■'■ 77 " *“"'*".’*' »ivfn at the miucEt 

t the lather on the death-bed hv his fainilv can bo 
an a.s.sent voluntarily •riveny 

Under Mnlnun.r..ndan Law a -|ft i.s invalid if it U 
not tol owed by ilelivcry of po.<sossiun. Bub a -ift 
loaniteby tl.c Inrsband is an o.Nceptioii to this rule 
Jn the absenee ol any evidciiee as to the terms ami 
coiuhtimisubtaming in a partnership all partiier.s are 
entit ed to share equally in the prnlits of the partner- 
ship bu.Miiess and must contribute eipiallv towards 
the losses sustained by the parinership. ' 

Mr. Ibrahim Saheb, fortlie Plaintiffs. 

Mr. V. Uagnnathasastrg, for 1 to 3 Dn 
fendants. 

feiulaiit ' * ’ iye-ugar, for tlie 4th De¬ 
fendant for the 5th De- 

fend^it.'■ tlie 6th De- 

under the -Muhannlunlu h; t','" 

partition ot his estate. 

The first issue is “did tl.r. »,i • a-p,- 

other heirs of the deceased coL^ent to ‘th'" 
dispositions of his AVill durino- 1 ' j * , 

>llae.ss, and if so, is .such Will /alici ^ £ 
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there is a conflict of evidenca on the points 
as to whether the decaase, before his death 
called all the members of his family together 
and got their consent to the Will. Two 
members of the family, the present plaintiffs, 
probably under the inflaence of their 
husbands deny tliat there was any such 
interview or any consent given. All other 
members of the family say that there was 
such a consent. They are not very highly 
educated people and there are discrepancies 
in their evidence. But, on the whole, [ 
accept tlie evidence of the inquiry which I 
may observe is against their own interest 
and I have no doubt, that .such an incident 
did take place and that llie father called 
in Ills wife and liis children and that they 
siguiKed their consent to the provisions of 
the Will. 

That, however, does not dispose of tli® 
question because it is c intended for tbe 
plaintiffs that, even if tliis be so, such 
consent given before liis death is invalid 
and inoperative under the Muhammadan 
Baw. Xow, the fourth dcfeiulant who is the 
chief beneficiary under the Will relics upon 
a passage in Mt . Amir All's book. Volume 1, 
page 186, 2nd Edition in which it is said 
that “Tlic voluntary assent given the 
heiis dining the last illness of the testator 
is irrecoverable becau.se the heir i.s supposed 
to liave then acquired a right." 

Now, is tlierc any such exception as 
that that a con.sent given during the last 
illness is sufficient to validate the AVilly It 
.seems to me tlnd .sucli an important exception 
as that would certainly liave found expression 
in the recognised treatises on Muhammadan 
Jjaw and Text book.s. And there is absolute¬ 
ly nothing in the cases to support it to which 
1 have been rel'ened n'z. C. V. A. Kulfinmnh 
V. V. I*. Bitithtimnh (1), i 

r. Mubammat BuKsJifin Jahnn (2), Jinffihttn v. 
liihukhaiihiitn (3) and Fahmiiia Kliaunm v. 
Jiifri Kliaunm (l). l^Iuhuiuniad Abdur Hah- 
inan’s Institutes of Mu-ssalman baw, Article 
472, Wilson’s Digest and BaiUie’s Digest, page 
()15. none of which recognises any such rule 
us thi.s. Therefore, with all deference to the 
high authority of jMi’. Ainocrr Ali, 1 am 
unable on the strength ijI his .stalement alone 

(1) CIBO'O ^ It- 

CJ) 3 I. A* 291; 2 C. 1S4; 20 \V. U. 30. 

(3) 30 C. 083. 

(1) 30 A. 103; A. W. N. tllHJS) 00, 0 A. L. J. 109. 


to bold that a consent of tbe beirs of a 
Muhammadan testator given before bis death 
is sufficient to validate hi.s Will, I may 
observe that Mr. Amir AH speaks of 
Voluntary Assent” and it would be a 
question whether a consent given at the 
request of the father on the death*bed by- 
bis family would be said to be an assent 
voluntarily given. It is not necessary to go 
into that question. I find on this issue that 
tbe plaintiff and other heirs of the deceased 
did con.sent to the disposition of tbe AVill 
but that bis Will is not validated thereby. It 
follows that tbe relatives are entitled to a 
portion of tbe deceased’s estate. But certain 
questions arise as to what the estate of tbe 
deceased consisted of. 

First, as regards tlie jewels. There was 
certain amount of evidence given for the 
plaintiffs that the deceased left certain 
jewels under his watch and chain. But that 
is denied by tbe fourth defendant, and the 
witnesses on his side. I am not prepared 
to accept on tlii.s point the evidence of the 
witne.sses for the plaintiffs whose evidence 
as to no consent liave been given I have 
been constrained to disbelieve and, on the 
whole, I find that it is not proved by satis¬ 
factory evidence that any jewels other than 
the watcli and chain belonged to the de¬ 
ceased and came into the hands of the 
4 lU defendant. That disposes of the ques¬ 
tion of jewels. Then there is the question 
of the house Xo. 22.‘b Angappa Naick .sireet 
which was, in 1803, conveyed was purchased 
by the deceased brnamt in the account of 
one Sheik—to the wife of the deceased and 
was some years later conveyed by her to the 
4th defendant. The deceased and liis family 
continued to dwell there until the time of his 
death and he also appaiently paid the taxes 
and expenses for the upkeep of the house. It 
i.s contended that under Iiluhammadan Law 
this gift to hi.s wife was invalid because ho 
(lid not vacalo possession. The answer is 
that tlie ca.se of gifts to w'ives by liusbands is 
an exception to the rule. It was decided in 
this Court long ago in }f. }{. Azvemunnissa 
liegum v. CU'meni VnUe^ lleceu'cr of iho 

Caninlic proptiiy (5), which was a ca.se where 
n gift to his wife by the liusband was held 
valid against the creditors of the donor and 
also against subsequent purchasers for valu¬ 
able consideration from the donor. A similar 
(5) 0 M. 11. C. 11. 155. 
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rale is laid down in Bava SaU v. Maho:)ied(6). 
■\Vhat happened was sufficient to satisfy the 
requirements of the Mnharamadan Law. T find 
that this gift is a perfectly valid one and that 
this house does not form part of the estate of 
the deceased. The Jiext question is as to the 
partnership. The question is whether the 
4th defendant was taken into partnership by 
his deceased father during his life-time, and. 
if so, on what basis the partnership is said to 
be wound up after the death of the father. 

In support of the partnership we have an 
advertisement which was published in the 
Madras Mail by the fourth defendant himself 
in NoTembei- 1[)C6, stating that he had enter¬ 
ed into partnership with his father. He 
tells us that the adrertisement was inserted 
at the instigation of his father. It is not 
suggested that he signed it. It is absolutely 
impossible that an advertisement of that sort 
•should not have come to the father’s 
knowledge. I believe the evidence of the 4th 
defendant on this point. Then we have 
further the letter written to the Hank of 
Madras by the deceased, all of which is in his 
own handwriling except the signature of the 
1 defendant showing the members of hi.s 
firm. In it the 4th defendant is entered 
as one of the members of his firm and as a 
msn.ng member. It is true that the other 
irother the .jrd defendant was .also entered 
as a member of the firm, but he does not now 
claim tibe a paitner, and I do not think that 
thus fact effect the value of his evidence as 

In^thc w”ll partnerships. 

In the M ill which was made IS months before 

the deal h of the deceased it is distinctly stat- 

ed that the 4th defendant was a partner with 

bis father. I nrtber it is perfectly clear that 

be deceased who wa.s in the possession of the 

old established husines.s was anxious to keep 

Ills hmsiness going .and that tlie .Uh defendant 

most likely and he.st lilted to carry it on 
sat'sfac on y. It is exceedingly probable that 

tl a HI, ; '"‘^'tation i„ finding 

that It , defendant w.as taken Into partnershin 

Agaimst Ills the plaintiffs rely nU.ee lain 

partnership‘‘on'lhe c'lmr’.V'tlfe 


as salary and also one entry wliicli is debited 
to him is entered as loan”. There is also no 
evidence that during the partnership there 
was ever any taking of elTects or any division, 
of profits. We must bear in, mind, however, 
that we are dealing with a united family 
living under the directions of the father. It 
may well be that tlie 4th defendant did 
not assert his riglit as partner to make any 
division of property and was content with 
Rs. 20 or Rs. 30 which he drew every month. 
1 liis hook it is to he observed is entirely in 
the handwriting of the deceased himself who 
chose to keep it in two ways although 
otherwise, the 4th defendant was a partner. 
Weighing the evidence for the partnership 

with the evidence against it, tlie evidence is 

distinctly in favour of the view that the deceas¬ 
ed did take the 4th defendant into partner¬ 
ship. j here is no eviilenee as to the terms 
and conditions upon whicli tlie deceased ad¬ 
mitted the 4th defendant into partnership. 
J herefore, we must he guided by the pro¬ 
visions of the Contract Act, section 253, cl. 2 
provides that All partners are entitled to 
shaie equally in the profits of the partnership 
business, and must contrihuto equally towards 
Uio losses sustaine.l by the partnership.” 
i he 4th defendant is entitled to a half share 
ot the proht.s since Novemlier lf)0G. But the 
further question arises as to the terms upon 
which they entered into partnership in 
Xovemher lf)03. The deceased was the sole 
owner of the business and t!ie stock-in-trade 
It seems to me that tl.ere is no evidence that 
he ever transferred his interest in tlie stock- 
m-tra( e to the 4th defendant and, therefore, 

he value ot the stock-in-trade of the partner! 

ship as It existed m November 1906, must 
he taken as the capital brought into the 
insmess by the deceased. It is not suggest¬ 
ed that the 4th defendant himself brought in 
< ny capital to the busine.s.s. It will he 
necessary to take an account of the partner- 

ship and m that account an endeavour must 
e made to ascertain wl.at was the value o 
he s ock-m-trade at the time when the 6th 

defendant was admitted into the partnership 
Hie suit will he referred to tlie Chamber for 
he purpose of taking the necessary accounts 
/here was a queslion of Government pro 

rrinrr r:-, fr 

extent of Hs 5 ODD ' a . \ 

• • o.UUL) appear tohave been nm'd 

O'er to the wuloiv Kl.atija Bi Bi. That was in 
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consideration of lier share in lier husband's 
estate. Then there is some question of 
Government promissory-notes of Rs. 2,000 
whicli are said to have been realized by the 
4th defendants subsequent to the death of his 
father. This is not denied by him, and it is 
clear tliat they were standingf in his name. 
His account of them is that he got them from 
his mother and that they were the proceeds 
of some of her inheritance. Whether that 
is true or not I am quite convinced that 
these promissory-notes did stand in his 
name during tlie life-time of the deceased, 
and there is absolutely no satisfactory evi¬ 
dence that they formed part of the estate 
of the deceased. It is perfectly true they 
were purchased during the life-time of the 
deceased and formed part of tlie estate 
of the deceased. The costs of tlie parties 
■will he paid out of the estate. The part¬ 
nership will 1)G wound up for the purpose of 
realizing the .sliare of tlie deceased in it. 
For that purpose and also for the purpose of 
partition of the estate of the deceased amongst 
his heirs, the case must he referred to Cham¬ 
bers. 

Sm'f referred to chamhers. 


(s. V. 1 M. \Y. X. G7^.) 

1\IAI)KAS HIGH COURT. 

Second Civil Appeal No. I.'i42 of 1909. 

October 27, 1910. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Aiyling. 

SRNUGA PANIMA THUVAN— Defendant 

—Appellant 

versus 

VI’jERABHADRA MOOPAN and others— 

PLA INTIFFS—R ESPON D E NTS. 

KMotc t/lml Art mil of I 860 )— 

J'..-<ttile L<nnl Art (I of 190S^— l/imlloril atnl tenant 
—Riijht tif truant to Inijn oVcnicnfg—Suit under ofd Act 
—of ncir .Irt. 

A tenant biain'rlit a suit uinU-r Act VIII of 1865 to 
r«‘sti*aiti tlie lainllonl from interfering with liis 
<'ultis-atiii^ Letcl on liis jiaft<i laiul. The first Court 
dismissed the suit hut the 8 iih*.lui)^e on appeal 
docn'cd it. 'I'lie zemindar appealed: Held, that, tho 
new .'Vet applied to the improvements of the tenant 
and that the secotul appeal should be dismissed. 

Fd.Ct.Sa —'L'he plaintiffs, ryots of the 
zemindar of Seithur brought the suit for a 
declaration of the right of the plaintiffs to 
cultivate betel without the permission of 
the zemindar defendant, in his putta lands 
and for a perpetual injunction to restrain 
the defendant from preventing the plaintiffs 
cultivating kodihaj crop on their lands. The 
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defendant contended that the plaintiffs are 
not entitled to raise any crop other than 
paddy and that the attempt on the plain¬ 
tiff's part to cultivate sneh a crop is 
against the custom prevailing in the 
zemin^ that the tenants who hold varam 
lands cannot cultivate kodikal crop without 
reference to the zemindar and it is usual to 
cultivate kodikal only in Pannai lands and 
that if the tenants wanted to cultivate betel 
in pntta lands the putcadar of the land will 
he given an exchange of Pannai land of 
the zemitidar for cultivation of paddy. The 
plaintiffs claimed their right to cultivate 
kodikal crop without reference to the zemin^ 
dar on two ground ^:—Firsts that as ov^me^8 
of the kudivaram riglit they have the right 
to cultivate any kind of crop on the lands; 
secondly, that it has been the long custom 
in the zamin to raise such crops without 
reference to the zemindar. On the evidence, 
the District Munsif came to the conclu¬ 
sion that in tlio absence of any specific 
custom or consent of the zemindar the 
tenants had no right to raise kodikal 
crop, relying on Venkayya v. Famasami 

(1) , K'xrayana Ayyangar v. 7?. Q. Orr. 

(2) yKakaria Ahhayya v. 7?a>a Venkata Papayya 
Jiao (3), and on the question of custom 
he found that the plaintiffs have failed to 
prove the .same. On appeal the Sab-Judge 
took the following statement from the re¬ 
spondent: “The defendant concedes the right 
of the puftadars to directly cultivate betel 
provided the zemindar consents. The ex¬ 
change arrangement being only a matter 
of convention or practice is not intended to 
keep any reservation of betel cultivation to 
the zemindar alone.” This exchange theory 
having been given up, there was only the 
permission tlieory and the Sub-Judge lield, 
relying on Venkayya v. Ilamasami (1), that 
raising betel crop on nnnja land is neither 
contravening any agreement or understand¬ 
ing between tlie parties nor putting tho 
land to unhushandlike use or to use that would 
amount in the eye of law to waste and, there- 
foi'e, tho plaintiffs were entitled to cultivate 
kodikal crop without the consent of the defen¬ 
dant. The .semiwdar appealed to tlie High 
Court. 

Mr. N. 7?. 7C. Tntachariar, for the Respond¬ 
ents:— 

(1) 22 M. 39. 

(2) 26 M. 252. 

(3) 29 II 24i 10 U. h, J. 8, 
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I raise the preliminary objection that this 
second appeal ought to be dismissed. Sec¬ 
tion 8 read with section 187 of the new 
Estates Land Act gives the right to the 
tenant to use land in his holding without 
materially impairing the value of the land 
or rendering it unfit for agricultural pur¬ 
poses notwithstanding any contract to the 
contrary between the landlord and the tenant 
made before or after the passing of that Act. 

Mr. P. 8. Sivasivami Iye}\ for the Appel¬ 
lant:— 

This suit relates to faslis previous to 
the coming into force of the Estates Land Act 
and the Sub-Judge has held the old Act ap¬ 
plicable. 

JUClgfni6nt^«—The suit is to obtain 
a perpetual injunction against the defen¬ 
dant restraining the latter from interfering 
with the plaintiff in liis cultivation of the betel 
vine. Sections 11 and 187 of the Estates 
Land Act whicli came into force on 1st July 
1008, make it quite clear that the tenant is 
entitled to use tiie land in any way he liices 
notwitlistanding any contract entered into 
either before or after the passing of the Act, 
provided he does not thereby infringe the 
rules of the law. The preliminary objection 
taken by the respondent that the second 
appeal must be dismissed by virtue of the 
above mentioned provisions of tlie Estates 
Land Act must, tlierefore, prevail and their 
secomi appeal will be dismissed witli costs. 

A ppi‘a ] <h'smissed. 


Held, that the person paying the revenue was entitl¬ 
ed to be rc-iinbursod by the vendor. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of tlie District Mnnsif 
of Cocanada, in Small Cause Suit No. 570 
of 1909. 

Judgment.— I think the District 

Munsif was wrong in not giving a decree 
to the plaintiff as against the 3rd defen¬ 
dant as well. He was the vendor and 
under section 55, sub-section (1) clause (g) 
of the Transfer of Property Act, he was 
liable to pa' the Government revenue which 
had becomf due before the date of the sale 
and the plaintiff having paid the amount 
in order to save the property from .sale, he 
is entitled to recover the same from the 
3rd defendant (section G9, Contract Act). 
The petition is, therefore, allowed so far as 
it seeks relief .ngainst the .3rd defendant 
and tlie decree will be modified accordingly. 
The 3rd defendant must pay the costs of 
this petition. The petition is not pressed 
against the 1st defendant and is dismissed 
w’ith costs against him. 

Decree modified. 


MADRAS HIGH COURT. 

Srconh Civil Appi:al No. 724 of 191G. 

October 6, 1910. 

1 resenf: —^fr. Justice Krishnaswami Aiyar 
OLAYAT GOVINDA PODUVAL— 

Appellant 

versus 


MADRAS HIGH COURT. 

Civil Hevisiom PErrno.v No. 840 op 1909. 

October 14, 1910. 

I lesent: Mr. Justice Abdur Rahim. 

DA NT U L U RI 11 AG A Y A R A J U— 

PK'rn’io.NER 

versus 

KANJALURIRAMASAWMY and anothee 

r r , , , —Respondents. 

Where plRintifF, wlu, was iuterestu.l in 
property from sale for riou-pavmenfc , r • 
raven,> 0 . pai.l tl,o rovonno L\ the pr<,|4rt!:'''I4rr 
the monntnne sold by the cvner, the Ll, | !.' , f ,, 

vorulurfor pavnieiitof Goveruinont 

aecruod due before the sale; >c\cimo.Jiaving 
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PODUVAL AND OTHERS—RESPONDENTS. 
2l(il<thar Ltnc — Civil Procedure Code (Act KIP ni- 
1HH2J, .t.:iO-~})('cree Oi/alnst Karnavan —S«i7 aouinst 
Karuavan under s. 30, Ciril Procedure Code~R!qht of 
an anandravau toaro/d (he decree U>j o irate snlt— 

J'roud. 

Wi.ere a .suit ^va.s brought ag;,inst the Auraama of 

a Malabar taraad ,n bis re])resentative capacitv 

1HS-, and the suit was decreed against the Zarnotaa 

after contest it is not competent to an Auandrnvan 

to avoid the decree by means of a suit iti ttie absence 
of allegations of fraud. i‘^»ciiee 

Va>:udeean v. Sankara,i, 20'M. 129, followed. 

Second appeal against the decree of the 

District Court of North Malabar, in Apneal 

Suit No. 479 of 1908, prese;ted ZZl 

the decree of tlie Court of the District Munsif 

of Cannanore, in Original Suit No. 54 of 

lyoc. 

Facts of the 


ca.se appear from the 
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following judgment of the lover appellate 
Court:— 

The main question for decision in this 
appeal is wiiether t!ie decree obtained by 
1st defendant against 2nd defendant in 
Original Suit Xo. 505 of 1900, Caunanore, 
and its appeal and second appeal is bind¬ 
ing on plaintiff, who is 2nd defendant’s An^ 
andravan, 

2. The first contention is that 2nd de¬ 
fendant did not represent his tarwad in that 
suit. Xotonly was he impleaded as harnavan^ 
but permission to sue him as representing 
the members of his tarwad was obtained 
under section 30, Civil Procedui’e Code. I 
cannot accept plaintiff's Vakil’s contention 
that plaintiiY cannot obtain permission under 
section 30, Civil Procedure Code, to sue 
one defendant as representaUve of others, nor 
the contention that a separate permission is 
again required when an appeal is filed. These 
contentions are opposed to thelanguage of sec¬ 
tion 30 and also to common sense and are un¬ 
supported by any autborily. 

3. A decree having been obtained against 
2nd deleiulant as karnavaiiy it is binding on 
plaintiit bis anandravnn so long as the suit 
was honestly defended. Second defendant en¬ 
gaged a IJistrict Court Vakil for the suit 
in Cannanore. and carried the litigation up 
to tlie High Court and even borrowed money 
for expenses. PlaintifT also assisted him iii 
borrowing money. No doubt 2ud defendant 
tileil a false clocuineiit, but the i*e.st of his 
defence was sutlicient to secure dismi.ssal of 
l-st defendant’s suit in the original Court. 
PlaintilT is now unable to adduce any better 
evidence and there is not a single circum¬ 
stance to warrant tl>e allegation of fraud. If 
tliero is any fraud or collusion it must bo 
(ui plaintiir.s part for this suit appears to 
have been brouglit in collusion with 2nd de¬ 
fendant. I find tliat plaintiif lias failed to 
prove any fraud or collusion in 2nd de¬ 
fendant's conduct of the prior suit, the 
decree in which is consequently binding 
on plaintiiT. 

4. The appeal is dismissed with costs. 

J udgmenl:. —The case is goveiTied by 
the judgment in the Full Bencli case Ve8nde~ 
Vitn V. Sanknran (1). I cannot allow the 
appellant to attack it. I dismiss the second 
appeal. 

\ppeal dismissed. 



MADRAS HIGH COURT. 

Second Civic Appe.acs Nos. 903 and 909 

OF 1908. 

September 29, 1910. 

Present : —lilr. Justice Munro and 
Mr. Justice Sankaran Nair 
In No. 908 

STNGANl MUPAN and others— 

Appellants 

versus 

KRISHNA CHAR— Respondent. 

In No. 909 

NARASIMHA CHAR—Appell.ant 

versus 

VELAYE AND OTHERS—Kespoxdbnts. 

Civil Vroccdure Code f.lct .Y/T of 1832^, ». 649 — 
Ovdcr ioforui*h >:ecHritij made by appellate Court— 
Kon-compUance with the order—Dismissal of appeal 
Second appeal to Iliyh Court ayainst the order. 

No second appeal lies to tho High Court against 
an appellate Court’s order dismissing nn appeal 
for non-complianco with its ordor directing tho 
appellants to fnrnisli security for the respondent’s 
costs within a time lixed. 

Lvka V. Bhannu, 18 A. 101, followed. 

Second appeal against the decrees of the 
Subordinate Judge’s Court of Salem, in A. 
Nos. 87 and 103 of 1903, presented against 
the decrees of the District Mun.sif of Namak- 
kal. in Original SiiitsNos. 24 of 1904 and 217 
of 1903. 

F3.CtS of the evse appear from the 
following judgment of the lower appellate 
Gout t : — 

The respondents filed petitions under sec¬ 
tion 549 of the Civil Procedure Code in tho 
District Court of Salem. 

2. On 16th June 1906, the petitions were 
shown to the appellaiibs’ pleader who agreed 
to file replies thereto on or before 30th Juno 
following. He did not do so accordingly. 

3. The appeals >vere transferred to this 
Court for disposal. 

4. The repondents filed fresh affidavit 
that the Isb appellant left the British 
Dominions for good. He was also examined 
and cross-examined. 

5. The appellants not having submitted 
replies on or before the 304h June 1906, as 
directed, they would not be entitled to any 
concession now. Still I granted time till 13th 
January 1908 by the following order, dated 
7th Januai’y 1908, 

No reply, statement nor a counter-affidavit 
filed since oOth June 1906. 

The respondent tiled an affidavit under 
date 6th January 1908, that Narasimha 


(1) 20 N. 129. 
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Chariar left for Hyderabad with his family 
more than 18 months ago. 

The respondent was e:^aiuined and 
cross-examined this day and he swore to the 
above facts. 

^^None of the appellants present in Court. 

Time, however,isgranted till Monday next 
to produce in Court costs of the respondent in 
both Courts”. 

On 13fch January 1903, I enlarged 
the time till to-day for payment of costs. 

7. 1 he costs not liaving been paid the 

appeals will stand dismissed with costs 

under section 5-19 of the Civil Procedure 
Code. 


Judgement.—Following tlie decision 
in Lnka v. Bhanna (1), we liold that no 
appeal lies. 

The second appeal is dismissed with costs. 
(1) W A, 101. 


(s. c. 3 hur. L . T. 13.) 

bOWKR BURMA. CIIIFF COURT. 
Ueuulai; Civil Appeal No. 351 op 1908. 

November 2o, 1909. 

Pii'aeiit: —Mr. Justice Robinson. 
MAUNG CHIT PM—Appella.n't 

iwrsHfi 

MA TIN —Defendant. 

IhKhlliiM l-liv~~}Urria.f: of ,ni,ior nithont mrcur 
Cou^c,y-Snb.^r,i,u>nt co.hr,bit it,ou h, jcrcur, house- 

I’tUfoJ <ff consent. 

A, miria,- ffirl, «■[,„ elopo.l fro,,. I,or |,„ro„tf 
,a„sc ,v.ll, li rotu,-„o, t„ ^ 

lived ,„„1 <|o.|,ab,to,1 tUcrevitI, IJ, ;„„1 „te tosetl.e. 
With hitu thoro: ® 

llcld th-at it was a perfectly vali-l .uarria-c accord 

mg to iiuririoso liuddinst lau- u„<| that M.c subsequen 

coascut ot tho parents in iy b_. p.vi.oned froai theii 
coiDliict to'.vanU A and U. 

(^.rrr-Whotl.or tl.c coii.soht of tl.c luircts i- 
cssoutmUo tl.o validity of tl.o ,„„r,v,^,o ur„„.i„„r 

C,ow,i V. C/.„„ 21,j„, 1 U u. K, ,l„„|„od. 

A,'■ rr u' fo'' tllO AppeUai.t, 

Air. Jlnlkar, tor the Defendant. 

Juagment.—Plaintiff sues for res- 
titmiou o con jug,U rigl.t.s. He and defendani 
eloped w. l.ngly some two or three years ago 
1 hey returned after 5 days and went tc 

daughter off wit h plaintiff. They t hen“wen5 
and lived m plaintiff’., house. 

While plaintiff wa., away at Moulmein 

uding 111 the races, defendant left him and 




has since lived with her mother. It is admit¬ 
ted that after these two had lived openly 
together as man and wife for some time, they 
used to go and visit defendant’s mother and 
eat together in her house. The defendant 
alleges that plaintiff beat liei* on several 
occasions, that he took away the bangles and 
bracelets be had given her and that he took 
a lesser wife with whom he is now living. She 
urges that the marriage was not A'alid be¬ 
cause she was a minor and her parents did 
not consent. 

The points to be decided are wliether the 
marriage Avas invalid for tliis reason and whe¬ 
ther if valid restitution should not be decreed 
by reason of plaintiff’s ill-treatmentof Iieraud 
because he took a lesser wife. 

As to the ill-treatment there is no evidence 
except tliat of defendant herself while it is 
flatly denied by plaintiff. Plaintiff admits 
that there were quarrels because she went 
out at nights several times to Pwes even 
after he forbade her to go and that they 
abused each otlier. Defendant says plain¬ 
tiff’s father was aware of tiie ill-treatment. 
There is no otlier proof, however, and 1 
cannot hold any .such ill-treatment has 

been established as would justify the refusal 
of a decree. 




** m VIV 




, . w -- --- o 

IS practically no evidence and plaintiff has 
denied it. Defendant merely says .she heard 
plaintiff had taken a lesser wife and says Ma 
On Nynn and Ku Hla liyu told l,er. Ma 
On ^y^n says defendant told first about 
the lesser wife. Ko Hla Byu says the lesser 
wile told him I am quite unable to accept 
this as proof that pbiiiinff has taken a les.ser 
«ife. H be bad, It may be that lie cannot 

compel her to return to him to live m the ,amc 
Iwitse as the lesser wife, see ila Ka U. r. p„ 
haw Cl) but as it is not proved that he has 

Stfunlr- ''-^^'^ ^ need not consider the 

Tliere remains the question wliether the 
mamage was invalid by reason of defen! 
dants minoiity and the want of consent of 

edtliat she is now about 20 years old but 
assuming that she was at the time of elopi 
ment a minor is the consent nf i 

•''-""'.I.. 

U) 1 b. U. K. 1U7. 
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Judges and in spite of the opinion of 
the Chief Judge in that case that the matter 
did not need consideration I should be 
bound to refer the point to a Full Bench if 
I proposed to take a different view. I do 
not, however, tliink it necessary to do so for 
in this case it is admitted that after the 
marriage had become an accomplished fact 
plaintiff and defendant went to her parents* 
house and partook of meals there. The 
marriage was in fact recjgnized and accepted 
and it is only now urged that it was invalid 
as an excuse to try and avoid a decree in 
this case. Defendant eloped with plaintiff 
because alie loved him; they lived together 
openly as husband and wife and that was 
considered and accepted to be their relation- 
sl'.ip between them by her parents and liis 
and also by their friends and aciiaaintances. 

I, therefore, hold there was a valid marriage 
and that plaintiff was n >t guilty of such 
ill-treatment of defendant or of taking a 
lesser wife and that I would not be justified 
on tlie<e grounds in refusing him a decree. 
Defendant swears Miere was no divorce. 

I grant plaintiff a decree and direct that 
defendant do return to and live with her 
husband the plaintiff and render him con¬ 
jugal riglits Defendant must pay plaintilT 
the costs of this suit as taxed. 


(s. r .‘5 Hat. b. T. U ) 

DOWKR BURMA CHIEF COURT. 

Civil Revision No. 19 ok 1909. 

August G. 1909. 

Present: — Mr. Justice fiowis. 

MAUNG GLAY—AmacANT 

versus 

S. 0. S. ODEVAFFA CHETTV— 

Rkshondext. 

A t ( i i ,>nd \7 I’irt. C'/.. .jJ), 7, 27— 

}'r^^$|||)lioll fnnit atUi •Itniriif itf futlnri/ ii/lcf 

[itij'ilit,; jii’i- tuensan to O^O'ici’il 
— KreinI'lion <in fimtimj of H'vr.v-sfirirx. 

NVIu'ii sni In.solvoncy Court, actiiiif luulcr tlio pro¬ 
visions of tliu liulinii iiisi>lv'ciit Act, tlirccts tlic Iiisol- 
vi'ut ti> p iv a p )rtioii «»f his sahiry per nicnsom to the 
OHicisil .Vs.sij'uee, tho rom liinler of his siihiry is to bo 
r.'‘'s»r«lo«l on the sumo footiii*? us nccessurios which 
nre exempted from attachniciit. 

A Court cinuiot. therefore, in execution of a decree 
sr.minst the In.soh’ent direct tho uUuclimoiit of any 
jMu lion of his sulury remuining over after puyment 
(«• flic Olhclul As>I'ncc of tijc uuionnt ordered to bo 
Luid. 
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I- 

Appeal against the order of the Small 
Cause Court, Rangoon, dated the 18th 
January 1909, passed in Civil Miscellaneous 
No. 15^3 of 1908, dismissing the applica¬ 
tion of the applicant (petitioner) for removal 
of attachment on salary in Civil Regular Sait 
No. 3135 of 1908. 

Mr. Hamlyn^ for the Appellant. 

Mr. Naidu, for the Respondent. 

Juderment.— In May 1908 respond¬ 
ent sued applicant in the Small Cause 
Court, Rangoon, on a promissory-note and 
on the 11th June of the same year obtained 
a decree for Rs. 152-13 and costs against 
him. In the following November appli¬ 
cant applied to this Court to be made an 
insolvent. He filed his schedule ou the 4tt 
November 1908, showing the amount of the 
above decree among his scheduled debts, and 
got a vesting order on the 5th of the same 
month. Ou the 23rd November re.spondenfc 
applied for execution of the Small Cause 
Court’s decree, and on the 24th the Judge 
of the Small Cause Court issued a prohibitory 
order to the Bombay Burma Trading Corpora¬ 
tion (applicant’s employers) attaching a 
moiety of applicant’s salary. On the 1st Decem¬ 
ber respondent petitioned this Court on the 
insolvency side in connection with applicants 
in.solvency, stating that liis debts bad not 
been correctly stated in his schedule and 

that he had concealed jesvellery and on the 

Gth January 1909, this Court in exercise of 
its insolvency jurisdiction postponed .ap¬ 
plicant’s personal discharge for a year and 
continued protection on bis paying the 
Ollicial Assignee Rs. 20 per mensem out of 
his salary. Shortly before this vis., on the 
21st December 190S, applicant had applied 
to the Court of Small Causes for the removal 
of the attachment and prohibitory order in 
regard to his salary on tlie ground that he 
had been adjudicated an insolvent. On tho 
ISth January 1909, tlie Judge of the Small 
Cause Couit held that applicant’s conten¬ 
tion tliat the residue of his income was not 
liable to attachment in execution of a decree 
of the Small Cause Court was unsound, and 
dismissed his application. Application has 
now been made in this Court for the revi¬ 
sion of the Small Cau.se Court's order of dis¬ 
missal. Ap.ii’t from all other considerationSi 
the Judge’s decision was manifestly inequit- 
able, for it gave the respondent an advantage 
over all the other scheduled creditors iu tho 
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matter of recovery from the insolvent appli¬ 
cant, and it seems to me inconceivable that 
it should have been the intention of the 
legislature that priority of this kind should 
be possible. As I read section 27 of the Indian 
Insolvent Act, the intention is that so much 
of the Insolvent’s salary as the Court does 
not think fit to order the insolvent to pay 
to the Official Assignee shall stand on the 
same footing as the necessaries specially 
exempted from the provision of section 7 of 
the Act, and be free from attachment. This 
was clearly the interpretation put upon 
section 27 by my learned colleague when he 
passed hisorder of the bth January 1909, for 
he fixed Rs. 2C as the amount to be paid in to 
the Official Assignee out of applicant’s salary 
of Rs. lOs per mensem after a full considera¬ 
tion of what was the minimum applicant 
could carry on with for the purpose of meet¬ 
ing necessary expenditure on houserent, child¬ 
ren s clothing and schooling and domestic 
expenses, which he fixed at Rs. S3 per 
mensem in all. The only point that to n;y 
mind can be urged in favour of the Judge's 
order now appealed against is that this 
Court’s order of 6th January 1909, directing 
Uie payment of Rs. 20 per mensem to the 
Official Assignee was subseiiueiit to the Small 
Cause Court’s order of 2-4lh November at¬ 
taching applicant’s salary. Ido not, how¬ 
ever, think that this really alTects the case, 
for it seems to me that, even assuming that 
the wliole of the applicant’s .salary was liable 
to attaclinient before the order of the Cth 
January, that order facto removed tliis 

liability and operated as a bar to all further 

proceedings in attachment. The order of the 
Small Cause Court dismissing applicant's 
application is setaside. The Coiirtshould with- 
draw its prohibitory order of the 2itli Nov¬ 
ember 1908 attaching a moiety of applicant's 
pay. Applicant will get his costs. 


(s. c. ^ \Uiv. h. T. 45.) 

TjOWKR imilMA CMIKF COURT. 
FiirsT Civil Ai*i>EAt. No. .97 ot’ 1909. 
August ‘/A, 1909. 

Present:~Siv Charle.s Fox, Kt., Chief Judg 

uiicl Mr* Justice Ijowis* 

JIA GA'I AND OTHEE3—Api'iaLAXTS 

verstie 

ilAUNG PO AND OTHEKS- 

Respondents. 

not on 


■1?9 


heirs loho iccr<! not pirtics io the agreement — Minor. 

It is a fundamental prtiiciplo that no or.o is bound 
by any contract or by a decision in any proceeding 
to which he, or some one through whom he claims, 
was not a party. 

A partition by arbitration may be binding on a 
minor but only when ho is not injuriously ulloctcd 
thereby, wlieu it is fair and when he has been duly 
represented. 

Appeal against the decree of the District 
Court of Hanthawaddy, dated the llth March 
1903, passed in Civil Suit No. 104; of 1908, 
dismissing the appellant.s’ (plaintiffs’) suit for 

the recovery of Rs. 3,03,097-12-0. 


____^ ^ vs./, 

Mr. PnZiV, for 1st to 5th Respondents. 

Mr. Dantra, for 6th to 9th Respondents. 

Judgment. 

Fox, C. J.—U or Maung Po Ka died on the 
25th December 1905, leaving the following 
survivors, viz :— 

(1) Ma Saw Me and Maung Po Sein, 
children by his first wife, Ma The 
Nn, from whom he had been divorc¬ 
ed. 

(2) MaCryihis .se3>;il wife and her 
children by him viz., Ma Hnin 
Cywe, Maung Tha Hiiug Ma K. 
Ma Mya Nyun. All of these 
children, except Ma Hnin Gywe, 
were minors when Maung Po 
Ka died. 

(3) ^la Kin his third wife and her 

children by him, viz., Ma Hla Me 
audMaOii May, b>tli of whom are 
minors. Ma Kin say.s that she an I 
Maung^Po Ka adopted a son Maung 
Myat Koung. * 

Another woman, Ma Hla Min, claimed to 

have been also a wife of Maung Po Ka. 

On the 5ch Dazok of Tabodwe 1167 B U 
corresponding to (he 12th Pebraary 1906,' Ma 
Gyi, Ma Saw Me, Maung Po Sein, and Ma 
Kin entered into an agreement under which 
hrst ot all certain specified properties 
'^ele acknowledired by the parties to be the 
sep,irate properties of Ma Gyi and Ma Kin. 
ihe agreement then provided that the other 
property of Po Ka sliould be divided into five 
parts—one of which was to be taken by Ma 
Saw Me and Maung Po Sein, and the remain¬ 
ing four.hfths was to go to Ma Gyi and 
Ma Km m equal shares. Partition ot the pro- 

to r rra";- agreement wa, 

attreemS " 
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Au award in writing, dated the 13th July 
1006, was signed by seven of these persons, 
the eighth signed his came on the English 
translation of it. On the 4th December 
1906, Maung Po Sein and the representatives 
of Ma Saw ile who had died, made an applica¬ 
tion to the District Court to have the award 
filed in Court and a decree passed according to 
it. On the 17th December 1906, Ma Gyi and 
lier children filed the suit from the decree in 
which the present appeal is made. The ap¬ 
plication to file the award and the suit w ere 
apparently treated by the District Court as 
one matter and they were Iieurd togetlier. The 

order upon the application followed llie order 
in the suit. 

By the time the suit was filed Maung Tha 

Hlaing was no longer a minor. The plaint 
sets out the facts and prays for a declaration 
that the award is not legal and binding on the 
plaiutitfs ami Iieiisof Po Kaand for an order 
tiiat it he set aside; for a declaration that 
Jlmng Tha Hlaing is the nnratha son of Po 
Ka and as sucli is entitled to a fourth of his 
entire estate; far declarations as to the shares 
of other persons admitted to be entitled shares 
—for declaration that Maung Po Sein, Ma 
baw Me, Myat Kamig and .\Ia Hla Min w'ero 
not entitled to any share of the property left 
hy the deceased. Administration by the Court 
was also asked for. 

The grounds on whicli the award was at¬ 
tacked were (1) because Ma Ilnin Gywe and 
Maungl’iia Hlaing were not parties to the 
agreement wbidi led up to it, {'>) because tlie 
minor children of |*o ICa were neither parties 
to it nor properly represented before the 
JirbitiMtors, because at the arbitra¬ 

tion witnesses were examined in tlie ab¬ 
sence of some ol the arl)itratox*s, some 
()f whom did not attend tlie meetings 
of the arbitrators regularly, (4) because 
the arbitrators failed to give l^ta Gyi 
an opportunity ot producing evidence she 
wanted to produce, OD bec.iiise four only 
of tlie arl>itrators signed the awanl on the 
date entered on it.l 

Of I he above gi omids those based upon Ma 
Hnin Gywe and the minor rhildrcn of Po Ka 
not having been parties to the agreement and 
not liavingheen represented at the arbitration 
will l)e dealt with first. 

A partition of property amongst some only 
of the persons entitlefl to .sh.are in it can ob- 
\iuufcly be of no effect against the others who 


tislo 

are entitled to share. In the present ca.se, 
however, the eldest son of Po Ka and the 
latter’s two widows were parties to the agree¬ 
ment, and these persons were prima facie the 
only persons who were entitled to present 
enjoyment of property left by Po Ka. I 
assume at present that Maung Po Sein and 
not Maung Tha Hlaing was the only 
son entitled to claim the rights accorded by 

Bui'mese Buddhist law to the atiratha child. 

Acc-ording to the decision oftheSpecial Court 
of Lower Burma in Ma On v. Ko Shtoe 0 (1), 
it was open to the eldest son of a Po Ka to 
claim immediately after the latter’s death his 
share—a quarter of the whole estate. Accord¬ 
ing to the learned Judges the remainder of the 
property vested in the surviving widows of the 
deceased for themselves and the other child¬ 
ren, as to half, absolutely, and as to the rest, 
for life with power of dispo.sal in case of family 
necessity. 1 leave out of consideration all 
questions of division between the two widows. 
The learned Judges used the expressions, the 
remainder of the property vests in the surviv¬ 
ing parent for himself or herself and the re¬ 
maining children,” but it may be open to 
doubt whether they meant to lay down that 
the childi'en otlier than the aurafhti did not 
acquire a vested interest in the sense express¬ 
ed in section 19 of the Transfer of Property 
Act or section 106 of the Indian Succession 
Act. The position of the surviving parent os 
t) one-fourth of the property, or as to one- 
half if tlie anrotha does not claim their share 
he or she is entitled to claim, is very similar 
to that of a female heir under the Hindu law. 
Mr. Mayne says tliat the next reversioner, 
that is, thepresumptive heir in succession, has 
only a contingent estate. Mayrie’s Hindu Law, 
para. 646, 

Whether it he a vested or a contingent 
estate, I think that there can be no doubtthat 
on the death of one parent the children of 
Burmese parents take an interest in tlie joint 
property of their parents which will be re¬ 
cognized by the Couits. If tlie surviving 
parent can only di^po.se of a part of the pro¬ 
perty in case of necessity, tlie reversioners 
must have the right to prevent tliat portion 
from being alienated when there is no nece.s- 
sit.y and possibly a right to prevent the pro¬ 
perty from being wasted. Although they can¬ 
not obtain .a share in the property themselves, 

(hey could, it appears to me, safeguard their 

(I) (ISSC) L. li. .-s. J. 37«. 
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rlglits as presampblve lieirsby a suit for a ds- 
clarafcion under section 42 oC the Specific R-e* 
lief Act, for their position is similar to that of 
the presumptive heir in illustration (o) to that 
section. 

It, then, the children of Po ICahad a re¬ 
cognizable interest in his property no parti¬ 
tion of I ho property to which all were not 
parties could be effective as against those who 
were not. It is a fundamental principle that 
no one is bound by any contract or by a deci¬ 
sion in any proceeding to which he, or some 
one through whom he claims, was not a party. 
The agreement between the widows and the 
children of the first wife in the present case 
may havo considerably affected the interests 
of the other children, for it in the first place 
dealt with property of cjiisiderable value as 
thinthi ov separate which may, in fact, have 
been joint, and if so, the property to eventual¬ 
ly come to the other children must have been 
considerably diminished. 

Ma Hnin Gywe was tlieonly other child of 
full age at the time. She at least iias right to 
say tliat the agreement and the award whicli 
followed on it is not binding on her. The 
minor children have a stronger claim to hav¬ 
ing the award set aside as against them. 
No doubt, a partition by arbitration maybe 
binding on a minor, but only when it is fair, 
and when he has been duly represented. 
(Trevelyan on Minois, 3rd edition, page 207.) 

In the present case the minors wei’t not 
represented at all. The re.spcctive mothers 
did not purport to act as the guardians of their 
children, but even if they had done so. they 
would not liave been proper representatives, 
for their interests clashed tosome e.vtont with 
tliose of tlieir children. The more property 
they obtained as tkintht, tlie less would come 
as of right to their children. In tlie view I 
take of tlie case, it is unnecessary to go into 
the question of whether there was mi.scomluct 
on the part of the arbitrators, or any otlier 
ground for holding the award invalid. 

1 would allow tlie appeal, set aside the 
decree of the District Court, declare the 

award not binding on the parties, and direct 

the estate of U fo K,, he iulministe.-ed 

by the Coiut. 1 tluiik the respondents 

should be ordered to puy the appellants' costs 
ot this appeal. 

Lewis, J.—I 


concur. 


ullvici.d. 


(s. c. SHar.L. T. 47.) 

LOWER HCRMA CHIEF COURT. 
EinsT Civil Appeal No. 03 ok 1903. 
August 23, 1909. 

Presen/:—Sir Charles Pox, Kt,, Chief Judge, 

and Mr. Justice Parlett. 

GEORGE GILLESPIE & Co., Ltd.— 

Appellants 
‘V^ v$tcs 

MAUNG MAUNG and another— 

Respondents. 

SiK’cljic —Coutixicf — Pnlifit' policij. 

The plaiutiff Company eiigigeil the lirst defendant, 
an Inspector of Land Uecords, to j>nrcliasc certain 
land in the iianio of the sec-ond defendant as their 
agent and agreed to jmy a certain remnneration. The 
lower Court dismissed' the suit for specific per¬ 
formance on the ground that the contract was against 
])-.iblic policy: Ilvlit, reversing the d.'creo, that the 
District Judge ha I invoato.l a nc-v lie 1 1 of public 
policy and the dereliction of duty on the jiart of tlic 
first defetnlant was not a thing contrary to law or 
something having the force of law. 

Kucrton V. JinnriiJoir, (IK’)!}; -f H. L. C. 1; 2:i 

L. ,1. Ch. lt> Jur. 71; J'tn<on v. Driefontein Con- 
Jfi/i >>• //,/. (l})‘)2)L. K. iM. A. C-, 4U; 7L 
L. J. K. B. 8)7 ; 87 L. T. 372; 51 \V. It. 142; 7 C. C. 
2 ns. rcfcrrcal to. 

Appoalasiimt t!ia diore’oE t'la District 
Court of ll.issein, pussadoii the doth Miirch 
llldS, in Civil It.gular Sait N'o. :J of 190i, 
dismissing the appalhint-plaintiff's sait for 
specific performance of an agreement to settle 
the land valued Rs. 1-1,.o03. 

Jlr. Higinbulkam, fertile Appellants. 

Jlr. Guy Ihilledrje, for the Respondents. 

Judgment. 

Ije no doubt that the 
District Judges findings on the facts ate 
correct The plaintilf Company, wanting 
land in the neighbourhood of Rassein for tlie 
purposes of a rice mill, sent a Manager there 
0 emiuire and try to get some. He went to 
the Land Records ollice and tliere met the 
hrst delendant wlio was the Inspector of 

1 he utter ollored to assist in getting land 
for the Company and it was agreed between 
iim and the Manager that he was to buy 

land tor the Company, the latter remuner¬ 
ating liini for Ins services, but that transfers 
were to be taken in tlie name of the 
defendant who is his -sister-in-law The 
object of tins last stipulation is manifest 
bands, includiiig the land whicli is ihe 

then's 'rte"; P>^rchased S 

the 1st defendant and transferred to the 2nd 

Ucfciidaiit. us coutcuiplutcdby the ugreeur:nj 
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The plaintiff Company provided the purchase 
money and paid the remuneration to the first 
defendant, everything’, however, being carried 
out in the name of the 2nd defendant, as if 
she were the real purchaser and agent of the 
plaintiff Company. Subsequently she nomi 
nally, but the 1st defendant really, refused 
to transfer the land in suit to the Company. 
*1 he latter brought this suit to compel specific 
performance of the contract. The District 
Judge found in favour of the Company on 
tlie facts, but declined to enforce the contract 
on the ground that a contract of employment 
at a large fee of an Insp:?ctor of Land 
Records as an agent to purchase and sell 
revenue paying paddy land within his circle 
was, in his opinion, a contract opposed to 
public policy which shoiiUl, therefore, not be 
enforced. 

In the words ofL^rd Divey in Jauson v. 
DricfouUun Cini.sohtl'it-:^ I Miurt, Lnnited ( 1 ), 
‘public policy is always an unsafe and 
treacherous ground for legal decision.” In 
the same case L^rd Lindley siys: ‘ A contract 
or other transaction which is against public 
policy, t.r., tlie general interest of this country, 
is illegal; but public policy is a very unstable 
and dangerous foundation on which to build 
until made safe by decision." 

Thu Lord Chancellor (|uoted willi approval 
the following passage from the judgment, of 
Baron Parke in Kut’rlon v. Lord Droivnloiv (2): 
“It is tlie province of the statesman, and not 
the lawyer, to discuss, and of the Ijegislatnre 
to determine, what is best for the public good, 
and to provide fr)r it by proper enactments. It 
is the province of tlie Juilge to c-Kpoiind the 
law only: the written from the statutes: the 
unwritten or common law fram tliedecisions of 
our predecessors and of our existing Courts, 
from text writers of acknowledged authority, 
and upon principles to be clearly deduced from 
them by sound reason and just inference: 
not to speculate upon wliat is best, in his 
opinion, for the advantage of tlie community. 
Some of these decisions may have, no doubt, 
been foumled upon the prevailing and just 
opinions of tlic public g)od; for instance, the 
illegality of covenants in restraint of marriage 
or trade. They liave become p:irt of the 
lecogni/.ed law, and we are not, therefore, 

bound by them, hui. we are not tlieieliy 

(1) (1902) 1.. J{. M. A. C. tsi ; 71 L. J. K. 13. S.j? ; 
ft? L. T. 372. 31 W. K. 112; 7 C. C. 2(iS. 

(2) (1S33) 4 II. L. C. 1 ; 23 L. J. Cli. 34S; IS .Jur. 

71. 


authorized to establish as law everything 

which we may think for the public good, and 

prohibit everything which we think other¬ 
wise.*’ 


The Lord Cliancellor himself .said, amongst 
other things,— I do not think that the 
phrase against public policy’ is one which 
in a Court of law explains itself. It does 
not leave at large to each tribunal to find that 
a particular contract is against public policy. 

e ^ treating of various branches 

of the law learned persons have analyzed the 
sources of the law, and have sometimes e.x- 
pressed their opinion that such and such a 
provision is bad because it is contrai’i' to 
public policy: but I deny that any Court can 
invent anew head of public policy.” 

In the present case the District Judge has 
practically done this. ^Vhatever one may 
tliink of the moral standard of a parson who 
employs the servant of another to do work 
for him witliout first obtaining the permis* 
.siou of the servant’s employer, it is going 
very far to say that when tho servant has 
done the work partially, and has acquired 
benefits and remuneration under it, the Court 
will not compel Iiiin to complete the work, 
because it would be against public policy that 
a contract for services between a servant and 
any one except his master should be enforced. 

riie District Judge laid special stress upon 
the fact tliat in the present cose the 
servant was a servant of tho Government 


and an Inspector of Land Records, and that 
the contract was to purchase land.s in tho 
circle in whicli he exercised his functions. 
No doubt it was liigltly improper of the first 
defendant to enter into such a contract, and 
it is dilficult to believe that tlie plaintiff Com¬ 
pany’s Manager could have tlioiight that it 
was justifiable for a man in the first de¬ 
fendant’s position to engage in buying and 
selling land for remuneration. Both parties 
must have known that if tho first defendanu’s 
superior officer.s became aware of his doing 
this, he would bo dismissed from Government 
service. Neverfliele.ss it would be invent¬ 
ing a new head of public policy as a ground 
for refusing to give effect to contracts 
if the dereliction of duty on the part of tho 
first defendant was not a thing contrary to 
law or something having (he force of 
law. It has not been contended that there is 


any positive law which forbids a Government 
Lci’vaiit in the xaositiuu of thu (iist defendant 
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from baying and selling land either in his 
circle or elsewhere. 

In ray opinion, the Ijistrict Judge s ground 
for ref using to grant the plaintiff Company a 

decree cannot be supported. 

If the case is considered as between the 
plaintiff Company and the '2nd defendant, 
that is to say, if tlie contract is looked upon 
as really between the Company and her, no 
question of public policy arises. By the 

written agreement she agreed to sell to the 

Company's agent the land which she declared 
she bought as an agent of the Company. 

In my judgment the decree of the Dis¬ 
trict Court mu.st be reversed, and a decree 
passed against the defendants in terms of the 
prayer of tlie plaint, and ordering them to 
pay tlie plaintiff Company their costs of the 
suit aud of this appeal. 

In view of the evidence in the ease 
establishing clearly that the tinst defendant 
was the real purchaser of the land, ai d that 
the 2nd defendant merely lent her name, and 
has been throughout a mere hen imid ir for the 
(irst defendant, Ithink that the plaintiff Com¬ 
pany is entitled to a conveyance deed execut¬ 
ed by, or by the Court on behalf of. both the 
defendants under rule 31: of Order XXI of the 
Code of Civil Procedure. 

Parlett, J.—I concur. 


(s. c. 3 Bur. L. T. Mt) 

BOWER BURMA CHIEE COURT. 
Second Civil Ai*i*kal Xo 2ol or 1903. 

August 19, 1909. 

Prcsfiul: —Mr. Justice Bowl.s, 

MAUXO TU XE — Plaintiff— 

versns 

MAUXOr THET PYO and otiieus— 

DkKEND.ANTS—HKS rONDKNtS. 

— Vci'hiil fuUotceil hj of 


S'llt'. 


AVIicre tlio 2iiil ami 3ril rfspomlents liml soKl 


curtain laml tJ tliu Isb 
vurhul bat w.is fnllo'.vu' 


aud the sab* M'u.-i 
I by jej-iscssiun and im.tatinii 


of namos: lli’hl, tliat sncli sale w.n \-.i!id aiul tlie 


appullnat, who was a .snb-ie jiiynt i»iu*e’iasor of the 
same luml by a vu-ristered deed, cjubl not rueovei* 
tlie land from tlie 1st rosi»on<lunt. 

Tun ’/i„ V. Xijitii, tL. B. 11. 2 h followed. 


Appeal against the decree of the District 
Court of Promo, dated the 19th August 
1908, passed in Civil Appeal Xo. 77 of 1908, 
di.smissing the appeal of the appellant (plain’ 
tiff) against the decree of the Township 
Court, Paungde, in Civil Suit Xo of 

1908. 


Mr E. M. Das, for the Appellant. 

Mr. Palit, for the Respondents. 

Judgment-—in this case appellant 
sued for the recovery of certain land wliich 
he said he had bought from .second and third 
respondents by a registered deed of sale. 
Both the lower Courts found concurrently 
that appellant was not entitled to tlie relief 
claimed by him, inasmuch, as the sale re¬ 
ferred to was a hmnmC transaction and there 
was a prior valid sale of the land to first 
respondent. In appeal to this Court it has 
been urged that the sale to the first respon¬ 
dent was not valid (a) because it was not 
effected by means of a registered deed and {h) 
because the consent of both second and third 
respondents had not been obtained to it. As 
regards the second point botli lower Courts 
found that, as a matter of fact, the consent of 
botlx respondents had been obtained to the 
sale. The sale was admittedly not made on a 
registered deed. It was a verbal transaction 
and was never reduced to writing. It was, 
however, followed by possession aud muta¬ 


tion of names in favour of the first respond¬ 
ent and first respondent, lias in a suit, the 
appeal from wliich is being disposed of at the 
same time as the present appeal, been given a 
decree against the second and third respond¬ 
ents for specific performance iii the shape 
of the execution of a deed of sale. Tlie facts 


are much the same as those dealt with in 
Tun Zan\. Manng Nijun (U for here, as in 
that case, the second purchaser (appellant) 
had previous notice of the sale. In fact, as 
the leai'ned Advocate for first respondent has 
pointed out, the facts are more in his client’s 
favour than they were in that of the success¬ 
ful party in Tun Zan v. Manny Nyun (I), as 
besides the lyulertaking to sell, there had 
been a mutation of names and actual deli¬ 
very of possession to his client. It has been 
contended by appellant’s Advocate that the 
cause of action in Tan Zan y. Manng Nymi 
(1) arose before the 1st January 1905, when 
the Transfer of Property Act came into force 
in bower Burma generally. 1 do not, however 
consider that this fact alter.s the principi; 

laid down in that ruling in any way It 
pears to me clear that if that principle, as it 

should no doubt, he, is applied, I am bound to 

Com- *'’eJec.s.on ot the lower appellate 
tomt. Ihe appeal is dismissed with costs. 

no.I T. n n Appeal dismissed. 


(I)-IL. 11.R.20. 
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(s. c. 3 Bur. L. T. 41.) 

LOWER BURMA CHIEF COURT. 
Civir, Miscellaneous Appeal No. 42 of l!)09. 

January 20, 1910. 

Present: —Mr. Justice Parlett. 

MA THAW AND ANOTHER—APPLICANTS 

trrsns 

T. C. McKEKZIE and others— 

Respondents. 

Tran.<fer of —Difiicnlf que.-^fioui o/hiic—Jnsu^U 
cirnt ground for ir(tn.<fcr. 

The fact thaf the case will involve cHtlicuU questions 
of law is not alone a sulHcleut jriouiul for the transfer 
of a case. 

ilr. McDouneUyfov tlie Applicaut.s. 

Mr. Pafkcr. for the Respondents. 

lldg'tTIGn'ta—Tin's is an application 
for a withdrawal to this Court of a suit in¬ 
stituted in the District Court of Myauiijjniya 
against thiee Judicial Officers, serving at the 
time the cause ()f action arose in Wakema. 
The suit is fur chirr.age.s sustained by 
reason of alleged unlawful arrest and impri¬ 
sonment. 

Thegiounds on which withdrawal is asked 
for are, /i/>^ that the suit involves the deter¬ 
mination of several intricate points of law, 
and seron(//y, that petitioners fear that they 
are not likely to get as impartial a trial at 
Wakema as in this Comf. 

The last ground is supported by affidavit.s 
to the ellect that petitioners’ apprehension is 
ba.sed on the position which the defendants 
occupy in the locality where the cause of 
action arose. The District Court is at 
Jlyainigmya. not Wakema. Two, at least, of 
the defendants are no longer .^tationed at 
Wakema. This ground, however’, is not 
pressed, aiul, in my opinion, is not shown to 
be tenable. 

Helianco is placed on the first ground, that 
the case will involve difficult ipiestion.s of 
law, and reference is made to several rulings, 
oil which the decision will depend, to show 
that thi.s is so. In my opinion, however’, it i.s 
not show'll that the questions of law involved 
are so diflicvdt and intiicate that the Dis¬ 
trict Court is not likely to be cjmpetent to 
decide them coii’ectly. 1 have, nioreuvei', l)"en 
referred to no repoited case whei’o the 
difficulty of the (piestions of law' involved 
was alone held to justify the withdrawal of a 
case. Thus in Ihmcett v. llV*c (1) the case 
was w ithdrawn because not only were difficult 
points of English Law' involved, but the ease 
uppc'ared geiieially to be an until case to bo 
tU 1 iucli«iu Juii.jL (i\cs7 Sciic-a 94, 


tned in the niofussil, the reasons being that 
the defendant and most of the witnesses 
were British subjects, and most of the wit- 
nesses w'ere legal and merc.iutile residents 
of Calcutta, whose examination on commis¬ 
sion would be botli expensive and inconveni¬ 
ent. 

In Thakoor Kapihnfk Shnhai Deo v. Oov 
enjinent (2), not only were difficult ques¬ 
tions of law involved, but the Judge, in the 
course of the proceedings, had acted with 
such great want of discretion and with such 
unusual hardness that the plaintiff might well 
think it would be impossible for him to deal 
with the case impartially. 

^ ^ R'csf Hopeiown Tea Company^ Limi- 
/tv/, .3), a case w'as transferred partly because 
serious questions of law were likely to arise 
whiclt it would be difficult to discus.s in the 
District Court in the absenceof the authorities, 
but also because there had been au irregular¬ 
ity ill theca.se which alone would have justiH- 
ed the calling for the record, and the Judge 
had further recorded au order which it might 
be ddlicult for him to re-consider if the matter 
came before him again. 

I'inally in Son Survomoiiffola Debt v, 
Jfitrendra Lull Poy (4), it was distinctly stat¬ 
ed that the case might not liave been trans¬ 
ferred had the ground of the importance and 
difficulty of the question involved stood alone, 
and the transfer w'as made because in addi¬ 
tion, not only was the balanca of convenience 
manifestly in favour of such a course, but the 
circumstances were such that in fact a trial 
in the mofnssil w'oiild have placed insuper¬ 
able ditficulties in the Way of the defence. 

No such further considerations are alleged 
in the present case. 

Tliough the lir.st defendant does not oppose 
the application, the second and third defer.- 
dant.s do so. 

Sufficient grounds have not, in my opinion, 
been .shown to grant the application, which is 
accordingly dismissed with costs. Advocate’s 
fees two gold mohiirs. 

Appeal dismissed. 

('J) 10 R. L. B. 108. 

(3) 9 A. ISO. 

(1) 1 C. W. N. 109. 
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(s. c. 3 Bur. Ij. R. 56.) 

LOWER BURMA CHIEF COURT. 

Civil Regular Suit No 10 op 1009. 
Au^:ust 16, 1909. 

Present: —Mr. Justice Bell. 

D. K. DUBASH KADER axd others — 

Plaintiffs 

versi(s 

T. K. FAKRRR MEERA —Defendant. 

Civil Procedure Code (Act T of 190S). O. IP R. 2 — 
Chtbn for nrrear» of rent or mesne profits not harred by 
(I prerioit.-f fiuit for pojf.-je.v.'tio/i of the •'‘unie pntperty — 
T)iffi‘rentranse.< of uction: 

in cases jforerned by tlio now Code of Civil 
Procedure-, tlio relief sought in a claim for arrears 
of rent or dic-'-hc profits of immovable property 
and the relief sought in a suit for the recovery 
of tliat immovable property must be regarded as 
based upon distinct and separate causes of action, and 
lienee tlio restrictive provisions of Order 11, Rule 2, 
do not affect the claimant’s right to bring two separate 
suits for the recovery of the ])roperty and for arrears 
of rent or mcs/ic pro/i7.< which bvcome due before the 
suit for the recovery of the immovable projierfy was 
instituted. 

ill! .Vf/ciu V. }['i Koii, 3 L. B. K. .3(5. discussed. 
\'eitkoha v. HiiUifiii'i. II M. Labssnr li ibin V. 

Junki liibi, 19 C. bl.") at p. 617; iloli'in fnl v. Irdu 
Shco.-onikarSnli'ti, 12 1'. -132, referred to. 

Air. Cotrasjee, for the Plaintiffs 
Mr Ormtsfon, for tlio Defendant. 
Jud^men'ta—This is a suit to recover 
rent for April 1906 and onmpensation for use 
and oecupalion from the Isb Alay 1006 to 
the doth November 190/ of four rooms in 
No. 46, Alerchant Street, at Rs. •i-'jO per 
mensem, in all a sum of Rs. 5,000. 

According to tlie plaintiffs, the defendant 
was their tenant in the above pr.-'inises from 
the 1st October 1905 at a montldy rental of 

Rs. 250 and paid lent up to the end of Alarcli 
1906. Daring tliat montii tlie plaintiffs 
gave him notice t> quit by tlie OOth April 
1906. He refused to do so and on the 18th 
August tliey sued to eject him. The defen- 
dant filed a written statement denying tlieir 
right to eject liini; imt on tlie l-'jth 
December 1907 a decree was passed in 
the plaintiffs’ favour, wliieli was upheld 

on appeal. On the 7tli January 1908, before 
the appeal had lieen lioard, the piesent .suit 
was hied claiming rent for one month and 
Pompemsation for use and occupation for the 

vomuin.lor of tl.o peiio.l i„ suit at the same 
>.ite as heiup u tan- ami reasonable rale 
All (lie above facts, including the reason 
able nalure of the rale claimed, are admitLd 
by 11,0 defendaut and be accordingly ad ' 
Ins liability to pay compensat 


ion 


mils 
Rt the 


rate claimed from the 18th August 1907. 
He pleads, however, that the plaintiffs are 
not entitled to recover anything from him 
either as rent or by way of compensation 
for use and. occupation during any period 
anteior to that date, on the ground that 
the 2nd paragraph of section 43 of the 
Code of Civil ProcedurCj 1882, is a bar to 
such a suit. In support of tiiis contention 
Air. Ormiston, who appeared for the defen¬ 
dant, relied upon the decision of a Bench of 

this Court in thelcaseof ill€iiVyc7/iv. Mu Konil). 

Air. Cowasjee for the plaintiffs attempted 

to distinguish that case from the present one 

and he farther contended that, even if it were 

not distinguishable, it no longer could be 

said to be law, as the act which applied to 

the present case was the new Code of Civil 

Procedure, which had altered the law on this 

point. As regards the latter portion of this 

argument Air. Ormiston contended that the 

new Code had not altered the law, hut that 

even if it had, a right had accrued to his 

client under the old Code before the new Code 

came into force, viz., a right not to be sued in 

re.spect of ibe period prior to the IStli August 

1906, which was preserved to him by sec 

turn 6, clauses w ami (c), of tbe General 
C/Iauses Act, 1897. 

I do not propose to deal with Die first 

branch of Mr Cowasjee’s argument, as I am 
not satisfied that tln.s case is distinguishable 
except. perhap.s, as regards the one month's 
rent, from that of Ma Ni/ein v. Ma Ron (1) 

and as ,t seems to me that ibe present case 
IS governed by tbe new Code and that under 
the provisions of that Code a suit is maintain- 

ablejor tbe disputed portion of the plaintiffs’ 

me'*''^•’ffued before 
qnesti::,, - 

Ael'l^QT "T'r, 'rf Clauses 

Act, i.S97 abolished tbe old rule of construc- 

l”?i'' "“* ''•■‘s '>een recognised as well in 
India as ,n Kngland, that alterations in pro- 

cedure always are retrospective in effect and 

applj to pending proceedings unless there be 

a declared intention to tbe conlracyor good 
reason against it? 

It it has not, and tbe rule still bolds good 
that no p<‘r.son has a vested riglit in any 
course of procedure or in a state of rlie law 

witl.ont or 

U; •> IJ. *>0. 
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with only a defecfcire remedy, is the riglxfc, 
wl ich the defendant claims under the repeal¬ 
ed section 4^1, not to he sued in respect of the 
period prior to tlie institution of the suit for 
ejectment, a right of the character just 
mentioned or is it such a right as is referred 
to in section 6 of the General Clauses Act? 

I confess I can see nothing in the language 
of section 6 of tlie General Clauses Act to 
justify the view tliat its enactment was in¬ 
tended to abolislr the old rule as to the 
retrospective effects of alterations in proce¬ 
dure. When enacting that section, the 
Legislature must liave been aware tlrat in 
applying the rule in question the Courts liave 
consistently denied the applicability of tlie 
word ‘ right" in a number of cises to which 
it undoubtedly would apply if used in a wide 
and popular sense. If the restricted moan- 
ing phired upon tire word by tin? Courts had 
not commended itself to tljo Legislature, 
section 6 would have been so framed as to 
indicate in plain language that a wider mean¬ 
ing was to he attaclred to the word in future. 
Instead of that tire language was followed 
of section 38 (2) of lire Irrterprctation Act, 
189f) (r)2 and 53 Victoria, C. 1.3), which it 
has not occurred to any one in England to 
treat as atfec^ting the r ule under considera¬ 
tion. Moreover, section 151 of the present 
Code of Civil Procedui’e wouhl seem to he 
super lliions, if tlie word ‘right" in the 
General Clauses Act, .section 6, had the 
meaning contended for by Mr. Oriniston. 
Tlie expi’ess saving hj' tliat section of pi*escnt 
l iglils of appeal would have been unneces- 
sai’y, if the Legislatui'e had r egarded altci’a- 
tions in proCc^din'o as no longer having a 
letrospcctive effect and ha<l not wished to 
pri'vide against the risl: of tlie Courts treat¬ 
ing the right to an appeal wliicli liad already 
accrued as niei’ely a matter of procedui’c. 

It has next to ho considered whether the 
"right" claimed in tlie defence to this suit 
falls w ilhin the protective provisions of sec¬ 
tion 6 or- is nifci-ely a matter of procedure. 
What is this alleged rights It is the I'igiit 
not- to he sued hu* a sum of m niey, wliieh, 
apart from tlui restrictions on tlie bringing 
of suits that, aia* {‘ontained in section of 
the ohl Code, admittedly is due to the plain- 
lilVs and is recoverable liy them by means of 
a suit. Jt seems to me tliat that section, 
which was cjncerncnl solely with the pr*even- 
tion of undue multiplicity of suits, deals only 


with matters of procedure and cannot pos¬ 
sibly be regarded as creating substantive 
rights. This inference is drawn from the 
nature of the subject-matter, hut I think the 
language of the section points no less clearly 
in the same direction. It provides that the 
person who ha.s a cause of action **shall not 
afterwards sue in respect of the portion” of 
his claim so omitted.” It doe.s not enact 
that his right to that portion of his claim is 
extinguished, as is carefully done in cases 
where the right of a plaintiff, who has been 
in default about bringing a suit, is intended 
to be extinguished (see, for instance, section 28 
of the Limitation Acts of 1877 and ItOS.) 

A further reason for regarding these pro- 
vi.sions for restraining multiplicity of pro¬ 
ceedings merely as matters of procedure is 
that, in the new Code, they have been 
relegated to the first schedule, which, as the 
language of .section 128 of the Code clearly 
indicate.s, provides only for matters relating 
to procedure. 

In these circumstances I do not think it is 
necessary to go through the cases dealing 
with this point, and I will merely say that 
it seems to me that a consideration of the 
cases cited on pages 33S to 342 of Maxwell 
on Interpretation of Statutes (4th Edition) 
and in Jlcssrs. Woodroffe and Ameer Ali’s 
note.s to section 15S of the new Code, leads 
to the same conelusijn, which is, that the 
present case must be dealt with under the 
provisions of the new Code of Civil Procedure. 
The only point tliat remains for consideration 
is whether, under the provisions of that 
Code, a person who lias instituted a suit against 
his leiiant for his ejectment from certain 
immovable property, can afterwards bring 
a separate suit against tliat tenant for rent 
and compensation fur use and occupation 
of tliat property for a period antecedent 
to the date of institution of the suit for eject¬ 
ment. 

In Mu N^iftu'n v. Ma Kon (1) aBenchof this 
Court held tliat under the Code of 1882 a 
person who had sued for possession of im¬ 
movable pr )perty could not afterwards sue for 
mesne profits of that property for a period 
aniecedent to tlio date of institution of the 
earlier suit, and tlie question which now 
has to he considered is—whether the law 
on this point has been altered by the 
new Code. 

So far a.s the present point is concerned, 
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the new Order IT, Rule 2, is identical with 
section 43 of the old Code, and if the judg¬ 
ment of the llench had rested solely upon 
language of that section their decision clearly 
would be a binding decision as to the effect of 
the new Code. They had, however, also to 
take into consideration section 44, Rules A 
and B (now Order 11, Rules 4 and e5) and 
section 45 (now Older il, Rule 3) of the 
Code and it seems to me that these last two 
sections have been carefully altered in such 
a manner as to remove the grounds upon 
which the decision of the learned Judges 
was based. That the Legislature should 
have so acted is not unnatural, having re- 
gnrd to the fact that the point in question is 
one upon which the different Courts in 
India were at variance, so that it was ad¬ 
visable to make it clear which of the rival 
views should prevail in future throiighont the 
country. 

The learned Judges admitted that, on the 
face of section 44, Rule A, its language was 
not altogether easy to reconcile with the 
view which they took of the meaning of 
the term "cause of action" in .section 43; 
and that the wording of section 45 did not 
diminish their difliculty. They, however, 
pointed out that the language of the latter 
part of section 44. t.o.. Rule li, and also of 
the latter of Rule A showed that the 
woiils ‘'causeof action" were not used in 
their ordinary meaning in Rule A, so that 
.sections 4.3 and 41- really were quite on- 
sistent with one another in the view which 
the Bench took of the meaning of the 
term “cause of action " in section 13. 
Even, however, if that were not the case, 
they considered that the obscurity of sec¬ 
tion 44 was no reason f(»r disregarding the 
plain rules given in section 43. 

These arguments, in my opinion, do not 
apply to the Rules of the now Order’ II. To 
take the smallest point first, the position 
of section 44, Rule A, which Fox, J , ce- 
ganleil as unnatui-al. if it woi-e intended as 
an exception to the Rule in .section 46 has 
been altered, for it now is Rule 4 and so 
follows (he general rule in Rule .S, which 
has re-placed section 4.5. This is its natural 

plfice, 1 . It IS intended to set out an excep¬ 
tion to or mod.Hcation of the general rale 
lard down in Rule 3, .section 44. Rule A 
also, has been separated from section 44* 
Rule B, and the pre.sent Rule 5 is as distinct 


from Rule 4 as it is from Rule 2, so that 
no inference can now be drawn from the 
language of Rule 5 as to the meaning of the 
term “cause of action” in Rule 4 to any 
greater extent than it can be drawn as to 
the meaning of that term in Rule 2. 
Furthermore, the old clause (r) of Rule A, 
on which Fox, J., relied as showing that the 
term “cause of action” could not have been 
used in its usual sense in that Rule, as it 
treated claims for remedies as separate 
causes of action, has been carefully ex¬ 
cised from the present Rule 4. In its 
place there has been inserted a new 
danse (r) which, to my mind, shows 
clearly that the Courls are not in future 
to treat the relief sought in any of the claims 
mentioned in the preceding clauses of the 
new Rule 4 ns based upon the same cause 
of action ns that on which a suit for the 
recovery of the immovable property is based. 
If this were not the intention of the Legis- 
lature, either clauses (n) and (i) would have 
been omirted as .superfluous, or their con¬ 
tents would have been brought into (he pre¬ 
sent clause (c) as specific insfances of the 
claims therein generally referred to, or else 
danse fc) must have begun with some such 
words as "all other claims." 

1 do not think it i.s necea.sary to review 
in detail the decisions of the High Court of 
the North-Western Provinces on the point 
under consideration as they seem to me to 
he covered by what ha.s been said above. 
As for the decision of Ihe High Court of 
Aladras m I euWar v. Suhbana (2), which is 
casually referred to, though not apparently 
relied upon as nece.ssary to his decision of 
Eiat point by one of tlie learned Judges who 
decided Ma Iconfess that,like 

J.mh lhln I fail to see how the de- 

0is, ,n of the .liulLchvl Committee on the facts 

w,th wluch tl.ey ha.l to deal in the case 

< f Mmhm iinhau TM v. Lala Sheosnnkar Sahai 

(1 , .upp)rts the conclusion at which the 
^luclras Court arrivoiC 

governeT by tL"new^cX^ of^C i vi^ P'" 
the relief .sought in a dahn'^l-o ! a^ ^of 

\^) 11 *M. lol, 

(3) 19 C. 615 at. p. GI7. 

(4) 12 f. 4S2. 
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separate causes of action, andliencetherestric- 
tive provisions of Orderlf, Rule2,donot affect 
the claimant's ri^ht to briii^ two separate 
suits for the recovery of t!ie property and 
for arrears of rent or mesne profits \Yhich 
became due before the suit for the recovery 
of the immovable property was instituted. 

There must accordingly be a decree for 
the full amount claimed, viz,, Rs. 5,000 with 
costs. I allow interest on this sum of 
Rs. 5,000, pealing suit at 0 per centum 
per annum and interest on decree at C per 
centum per annum. Suit decreed. 


s. V. A Hnr. L. T. oO.) 

LOWER BURMA CHIEE COURT. 

Civif. MiscEi.LANF.ors Ai‘i>E.\r. No. 75 of lOOS. 

August -t. 1909. 

Picsoif :—Sir Charles Eox, Kt., Chief Judge, 

and Mr. Ju.stice Parlett. 

K. R. 8. S. CHOKALINCAM CHETTV 

— ArrELLAXT 
t ersus 

K. U. R. M. S. SOOHHA.MONIAN CIIETTV 

AND ANOTIIEi; R KSI'UX DENTS. 

CiiH Prorvihnr (Vifr (Arl A71'i./lSS2). HlS — 
(» >rt c\ |i:uT(‘ ilr. rer 

f^nrd fxtrtncr Iml md in-rstiufiny‘i (firirnt 

W Ill’ll ;i iloti'iuliiiii. wlieni nn o.r jffu'lt' ilccroi* 

lias liciMi passi’.l as oiu* ol'tho pariiiois nillioiit Mi«' 
siiiiiiiums havin': \ivi‘u sorvfclon him imlividually, 
applii's for the si-(tiii^' aside of iho di-cico ami 

hedoiiifs that hr is a partnrr of tlm other ik-friid- 
ants, thi* t milt shonhl si'f asidr tin* vi' /Hiiti' di'croo 
ami rr-hrnr rhr cas<‘ on it.”^ mrrifs. It should not jint 
upon the drfrmlant thr IniicU-n of piovin;; that lir is 
not a |»ariiH*r hrforc sritiiig asidr l hr n /-•oD-ilrcn r. 
To <Io so would l*r fryiin; in ihc mi>rrlliineons appli- 
ration a ipirsfion arisiii" on the hrarim'of ihr case 
on its im-rits. Sin-li prorrdiirr is n.it rontrniplalr-l 
l.y .sortiun lOSof il,o Cmlr of Civil Piorrdurr (iSH^k 

Appeal against the decree of tlie Judge on 
the Original Side, dated the -Ith June 1908, 
passed in Civil Suit No. 50 of 1909, dismiss¬ 
ing the application to set aside an c.r parie 
decree. 

Mr. D>tn{rit, hir the Appellant. 

Mr. Ji. /hiN, for the Respondents. 

j udgment. 

Fox, C. J.— It appears to me that tlie 
learned Jinlge lias overlooked some funda- 
tnenlal prinriplcs which are at the root of 
all procedure in civil cases. ll a partj'^ 
wishes to liave anotlicr party iield liable to 
him, lie must give the other party an oppor¬ 
tunity of appealing and contesting the claim 
audit* he appears the plaintill must prove 


the defendant to be liable on the claim when 
the case is heard. 

Under the Code the general rule is that a 
summon.s must be served on each defendaut, 
but it was provided iu the Code of 1882, 
tlmt if the defendants were partners and the, 
suit related to some matter in respect of 
which the partnership was asked to be held 
liable, the summons might be served on one 
of the partner.s only, or on th^ person having 
the management of the business. This ex¬ 
ception, however, could not have been intend¬ 
ed to interfere with the main principles that 
every defendant is entitled to notice of the 
claim against him, and an opportunity of 
conte.sling it, and to have it proved in his 
pi’e.sence if he appears. Jt is based upon it 
being the usual course for a manager or a 
partner in a business to inform his principals 
or bis fellow-partners about important matters 
affecting the business But when a plaintiff 
sues persons as partners who are not in fact 
partners, or one or more of whom disputes or 
dispute liability as a partner or partners with 
the others, the basis of the provision dis¬ 
appears. 1 f tlie person served with the sum¬ 
mons does not communicate the fact to such 
a person, ho may liave had no opportunity 
of appearing and contesting his liability, and 
a ilecrec may be passed against him without 
his knowledge. The only remedy open to 
him in sncli a case is to apply to the 
Coui’t to have the decree set aside, so that 
he may have tlie opportunity of contesting 
the claim so far as he is concerned. 

In an application uinler section 108 of the 
Code of 1882, the (|iieslions to be determined 
were whether tlio summons was duly served 
on tlie defendant applying under the section, 
and if so, whether that defendant was pre¬ 
vented by any cause fi’orn attending. 

If a pei’son, sued as a partner*, applies on 
the ground that ho was not served with a 
summons and becau.se he contests hi.s being a 
partner*, lie is entitled to .say that the question 
of his being a member of the partnei'sbip 
.sued is (me to be determined in the suit. His 
position as defendant again.st whom tlie Court 
cmilil not pass a decree in a contested suiL 
nnle.s.s tlie plaintiff satisfied it that he was a 
partner, could not be altered by the plaintiff’s 
mei-e allegat ion in hi.s plaint that he was a 
p;ylner and obtaining a decree against him 
without actual notice to him. 

By the procedure which the learned Judge 
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adopted, tlie burden of proving* tli»fc be was 
not a partner was placed on the applicant, 
whereas if a summons bad been served on 
the applicant, and he bad appeared and con¬ 
tested being a partner the burden of proving 
this would have been on the plaintilf. 

Section lOS did not contemplate any ques¬ 
tion triable in the suit being tried in an ap¬ 
plication under it. The applicant, was en¬ 
titled to say that the proviso to section 7-i 
did not apply in bis case, and (hat the sum¬ 
mons had not been duly served on him, and 
tliat at least he was prevented by'sufficient 

cause from appearing as he had received no 
notice of the suit. 

The order of the learned Judge will be set 

jisid6. 

The decree as against the applicant K. 11. 

to. Ohokal.ngam Chefty will also be set 

as.de, and tbe .suit will be re-admitted as 

against h,m. The costs of Ibis appeal will 

follow the ultimate result of the suit against 
the appellant. 

Lowis, J.—j concui’. 

>•(•/ UDl'ilr, 


c. ;i lim-. 1 . T. r.o.) 

I^OW'KU IIUKM.V CHlKf’ COURT 
tni:. MiscEUANKors AphiK-atiox No 9-t 

OF 19 OP. 

Janiuiry 3, I'MO 

UOJin RAM AND ANOTHKR-Dt-K.NDANTS-- 

Ai^PLICaNTS 

ClILMUNliUX imo\V.SI.VGU.4-Po,ux..,n,. 

... . . Rt^SrONDKNT. 

of <-o>iccnir„rc~SiiffK-;cnf nntsr —h'llunr,- 

All iippliuiit.ioii to tnmsJVi- t- 

■motliui- Mluiultl not 1,0 -rantoVl w 
’■'dunce of convenienci on . Jl i 

'“ten 

tom tin whicli lu> \villlj„e, “^dect tlic 

cv .IP,/,/,;, ■i.c. L, „ 

Mr , ;> 7 . .. ’ ‘ ' f*, ai>inove,l. 

fendants '.^”rec”ve ~the’b'f 

P-1 f- and charges ii.eunrticVS 


paddy supplied to the defeiidauts] by tbe 
plaintiff. 

This is an application under sect7ion.s 22 and 
23 of tbe Code of Civil Procedure for the 
transfer of the case to the Small Cause Court, 
Calcutta. 

Both tlie parties are represented in Rangoon 
by duly constituted at.torneys. 

The grounds urged for tlie defendants .‘U’s; 

(1) That both they and plaintiff are resi¬ 
dents of Calcutta and tbe Head 
offices of botli are in Calcutta. 

(2) That all the negotiations between the 
partie.s were carried on in Calcutta 
and the arrangements under which 
plaintiff acted as their commission 

w-ere also made in Calcutta. 

(3) That the final settlement of accouut.s 
^ between them took place in Calcutta. 

(Ty That defendants cannot leave 

Calcutta to give evidence in Rangoon 

without dislocating their whole 
business. 

(o) Tliat all account books, vouchers and 
papers connected with tliis case are 
ill Calcutta, ami cannot bo sent to 
Rangoon without great loss to the 
defendants ami 

(fi) That all defendant’s witnesses are in 
Calcutta. 

For the plaintiff it is urged 

(1) That defendants have appointed an 

purpose 

of prosecuting and defending all 

r.A V or against them. 

y-) Unit though the plaintiff happened 
to be mCalcuttaat the time this 
suit was filed, he is not a resident of 
nit City but carries on business in 

Aarious parts of India and Burma 

'Cnch be visits from time to time 

n.at defendants opened negotiations 
by communicating directly with 
plaintiffs Head office in Rangoon, 
the final arrangements under 
which he commenced to act as their 
commission agent were made in 
Lalciittaonly because plaintiff at tlie 
time happened to be there. But 

under tbe arrangement all paymenl.s 

were to be made tu plaintiff in 
Rangoon. 

(T) That defendants liave from time (o 

fimeiDspcctedplaintili':, accounts and 



460 


INDIAN CASES 


iIEETArj»A CHETTV V. MAUNO BA BU. 

settled them in Rangoon. Only one 
settlement was effected in Calcutta, 
and that at defendant's special re¬ 
quest and plaintiff does not admit 
that it was a final settlement. 

(5) That orders for goods were sent by 
defendants direct to plaintiff’s 
(Head) oilice at Rangoon, without 
reference to plaintiff’s (branch) office 
at Calcutta,and all such orders were 
carried out in Rangoon. 

(6) Tliatall accounts relating to transac¬ 
tions between the parties are entered 
only in plaintiff’s books in Rangoon, 
and all his witnesses are in Rangoon. 

(/) That defendants have made payments 
to plaintiff by /inwd/*-and telegrapliic 
transfersto Rangoon and plaintiff has 
received and credited them at Kan- 
gcon in lusbooks there. Such pay¬ 
ments as were made to plaintiff's 
Calcutta branch were to defendant’s 
knowledge only received for remit¬ 
tance to Rangoon and were so remit¬ 
ted at their expense and 

(8) That the transfer of the suit to 
Calcutta wouhl entail great loss, 
inconvenience and delay to plaintiff, 
as all his account books and papers, 
as well as his witnesses are in Ran¬ 
goon. 

Tlie defendatifs would notask for a transfer 
of the case, it' plaintiff agreed to the issue, of 
an open commission to Calcutta to examine 
the defendants and their witnesses, plaintiff, 
however, would agree to its issue only for the 
examination of the defendant’s witnesses. 

Plaintiff urges that thesuit should be tried 
wliere defendants must discliarge their liabil¬ 
ities that is in Rangoon, and tliat it should 
not be transferred unless it is shown tliat it 
is fur convenience of both parties. There 
appear to he few repoi ted cases on the point. 

In 'J'ula Rtiniv. Jlariiivnn Das (\), an appli¬ 
cation praying for an order to detcM'niiiie iliat 
a suit instituted in Maiiipiiri slioiild proceed 
in iSuiat vva.s refused, where sufficient cause 
was not shown for depriving the plaintiffs of 
the right given tlieniby lasvtoselect in which 
Court they will sue and there was no balance 
in favour of greater justice or convenience on 
the side of the Snrat Court. 

Again in Khafija liibi v. Tanik Chundcr 

tO b A. GO. 


tidib 

Datta (ij), it Avas laid down that a plaintiff 
has the right to bring his suit in Avhaterer 
Court the law allows, and section 23 of the 
Code of Civil Procedure (1882) was only 
intended to proAndefor cases Avhere on grounds 
of expense or convenience or for some other 
good reason the Court thinks the place of 
trial ought to be changed. An order was 
refused because looking at the allegations on 
both sides it Avas very difficult to say where 
the balance of convenience lay. 

Ill a later case, Geffert v. Back Chand Mohla 
(3), it was pointed out that extreme caution 
should be exercised in refusing to allow a 
plaintiff to continue his suit in the Court in 
Avliicli he has instituted it, and that such a 
step is only justifiable Avhen justice is more 
likely tobedoue between tbepaities. 

In Ibe present case there is clearly no balance 
of convenience on theside of a trial in Calcutta 
nor are there grounds to suppose that greater 
justice would be done by a trial there. There 
is, therefore, no reason to refuse to allow plain¬ 
tiff to continue his suit in Rangoon. 

The application is dismissed with costs. Ad¬ 
vocate's fees two gold mohnrs. 

Applicalion dismissed. 

(2) 0 C. ‘WO; 13 C. L. U. 182. 

(3) 13 B. ITS. 


(s. c. 3 Jiur. L. T. G2.) 

LOWRR BURMA CHIEF COURT. 

Second Civil Aiteal No. 2GS op 1909. 

December 13, 1909. 

Present: — Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Parlett. 

MEEYAPPA CHETTV and another— 
Defendants—Appellants 

versus 

MAUNG BA BU, minor, nv jiis uuakdian 
ad litem MA HMD— Plaintiff—Respondent. 

Purclmsc hij Jatlicr in nanicof son —lieuuini purchase 
—Presn nipt ton. 

Ill Imlia. wIh ii a piece of lautl U bouglit Iw u 
imreiit ill the iiuiuo of lii^ sou with his own moiiev, 
thupri/H« facie pi-esuiiiptioii is that it was Iioii‘--ht 
hemimt in the name of the son, and if it is allogetf to 
iiuve been purchased for tlio a.lvaiicemeat of the son, 
thehnrdenof proving that fact lies on tho party 
asserting it. 

Appeal against the decree of the Divisional 
Court of Hanthawaddy, passed on the 14th 
August 1909, in Civil Appeal No. 27 of 1909, 
reversing the decree of the District Court of 
Jlantliawaddy which dismissed the respond¬ 
ent’s (plaintiff’s) suit in Civil Suit No. 90 

of 1907. 
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"Mr. J. E. Das, for the Appellants. 

Judgment.— T he minor plaintiff, 
through his mother as his next friend, sued as 
a pauper to recover possession of some land 
■which had been sold in execution of a decree 
against the mother and others. The basis of 
the claim was that tlie land had been given 
to the plaintiff by his father. No deed of gift 
was produced, but the property had been pur¬ 
chased by the father when the plaintiff w’as 
about 5 years of age, and the conveyance of it 
had been to the plaintiff. It is quite clear that 
the purchase-money came from the father, and 
that the property was in the possession of, and 
was enjoyed by, the parents as long as tlie 
father lived andthat the mother enjoyed it 
and dealt with it as her own after his father’s 
death. 

The District Court found tliat there had 
been no delivery of possession to the plaintiff, 
and that the parents had never treated it as 
belonging to him. It dismissed the suit. 

Tlie Divisional Court jnssumed that tlie 
father had bought the land as a provision for 
the plaintiff, and held tliat tlie causingofhis 
name to be entered in the sale-deed, and in the 
Revenue Registers was an effective delivery 
of possession to him. 

Neither Court had in mind the long line of 
decisions referred to at pages 5 :U and €‘27 of 
Amir AU and Woodi'offe’s Evidence Act a.s 
to the presumption to be made in India when 
a per.son purcliases property and takes a con- 
veyancft in tlie name of a relation. As far- 
back as 185-1' it was decided hy tlie Drivy 
Council that the presumption made in 
English law tliat the purchase in such a case 
was for the benelit and advancement of the 
person to whom the conveyance is made, 
does nob apply in India, and that the pre¬ 
sumption in India is that the purchase is 
hoKimi, and tliat the burden lies on the 
person to whom the conveyance lias been made 
of proving that he is entitle I to, and beneficial- 
ly HiterGsted in, the property. 

1 here is nothing in the present case to out¬ 
weigh the presumption, or to satisfy tlie 
burden As far as it appears, tlie father had 
at the time no other propei-fy on which to 

live, but even if he had. there is nothing to 

show that the property wa.s ever used solely 

for the benefit of the plaintiff. The motlier 

admits that tlie rents of the land were mi.ved 
with their other money, and after the father’s 


9. H. DaW, • 4,11 

Viikll High Court 

(KuMh 


death she C 3 rtAiniy traatel 
her own. 

I would reverse the decree of the Divisional 
Court and restore that of the District Court 
dismissing the suit. I would order the next 
friend Ma Hrae to pay the Court-fees in the 
Divisional Court and the costs of the de¬ 
fendants in all the Courts. 

Decree reversed. 


Cs. c. 3 liur. L. T. 66.) 

LOWER BURMA CHIEF COURT. 
Criminal Revision C.vse No. 230 B of 1909, 

August 30, 1909. 

Present:—Mr. Justice Lowis. 

E M PE RO R —A PPL r c.v nt 
versus 

TUN ZUN AND others—Respo.ndents 

In tlie games of Vio»honpe or dominoes, as ijlaved 

Burma, the clement of chance is so subordinated 

u the element ot skill that the game must bo looked 

the kind eontomijlated by seetioii 
■* ot tlio Buruui Oiunbluij^ Act. 

reference. 

The foUowing^ reference was made by 
the District Magistrate, Proine, in Criminal 
IWisiou Xo. ■25:3 of 1909. o. the 23rd Au"u;! 


Ill 


On the Util May 1909, a warrant under 
the Bnrma Garni,ling Act was issued by the 

Snb-Div,sio,,al Magist,-ate, Pro.ue, at the 
instance of the Police, for the search of the 

house of Maung Tun /an in Proine town " 
1 he house was raided the same day and'a 
number of men were found playing thonbonpc 
or Burmese dominoes. All the men preset,t 
were arrested and .-eiit up for trial under 
the Burma Gan,bl„,g Act. One was pardoned 
and called as a witness. The house-owner 
was convicted under section 12 and 

Rs bO. The other men wer’e “ 

under section 11 , and fined Rs 95 ) 

An application has been made for'revTs.fou 

of the above oi-der. It fo aro-„„,i ,i 

t/,o„ 6 „„pe or Burmese dominoes, islr gam^’o 

skill, and is covered by section -1 of the let 
There ,s indeed an element of chance, but it 
,s no greater than at billiards or skit les A 
really good Ihonhonpc player cannot' bt 
beaten by an inferior player, any more than a 
champion billiard player can be beaten by 
amateur, however, mud, ilm fo„n 

against the former Thonhonpe can be pfoyla 
for .stakes and ,s often so played. ItitnUo 
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often plnyed fur love. The game is a popular 
one, and dominoes are to be found in probably 
ten per cent, of the houses in any town. If 
their seizure be held to justify the presump¬ 
tion under section 7 of tlie Act, that the 
house is a common gfaining: house, the 
consequences will be far reaching. 

Dice for rather a die) and counters are 
usual adjuncts of Burmese dominoes. There 
are 24 dominoes in a set and these, after 
being slmfHed together, are dealt, or divided 
out, face downwards, into three files of eight 
each—one for each player. The die is only 
used to divide winch pile each player shall 
have. Counters are used to rcord the games 
won, and may or may not have a money 
value, according to whether the game is 
played for stakes or for simple amusement. 

The Sub-Divisional iMagistrate has held 
that the game is not the one of pure 
skill, hocause the value of the dominoes 
that fall to ench player is a materr of chance. 
A player, he says, may have such a good 
liaud dealt to him thar he is declai’ed winner 
without playing out the game. It isadmitted 
that this is .'< 0 . hut the contingency is highly 
improhiihle. and, as a matter of fact, is so 
rare as liaidly to aifect the contention that 
the game is one of skill. 

1 cannot find any ruling on ilie subject, 
and I venture to submit the case for orders 
» * 

Order. — in tl.e cii'cumstances desciiljed 
by the Distri(;t Magistrate, Proine, I concur 
with him in his view that the elementof chance 
in the game of or dominoes, as played 

in Burma, is .so siihordinated to the elerneiib 
of skill that the game must be looked upon 
as a game of the kindcontemplated by section 
4 of the Gambling Act. The convictions and 
sentences pas.sed by the Sub-di visional 
Magistrate, Bronu*. are set aside and the 
lines will be refunded. 

CiUtvu'lion ai'l 


(s. c. :i lUir. L. T. 07.) 

BOWKli BUKMA CHIKl-' COURT. 
Cri.viNAi, Utvisio.v No. d20B or IDOJ). 
Decembei’ 17, 1 Oi). 

Present: —Mr. Justice Parlett. 
M.VUNG TUN THA alias WONG KIN— 

Applic'a.m 

versus 

^lA PU—Rkspondknt. 

J^v. T.axc ~^larrin.jc —Custom—Chinese Buudhiit 


—ValidUyof marriage with Burmese BaddhUt—Neces^ 
sanj facts to he proved. 

Where it is sought to establish a marriage between 
a Chiuese Buddhist and a IBurmcse Buddhist womuu, 
it must be shown that the practices the husband fol¬ 
lowed differ from those followed by all Chinese Sud- 
(lliists and ai‘c the peculiar characteristics of Burmese 
Buddhists. 

No presumption as to his being a Burmese Buddhist 
can be drawn from the fact that lie boars a Burmese 
name. For it is a matter of common knowledge 
and experience that Chinamen, long resident or born 
in this country, adopt Burmese names. 

In such a case the customary law applicable to 
Chinese Buddhists must be followed. 

Fotic Jmh V. ^[a Gyce, 2 L. B. K. 95, followed. 

Appeal against the order of the First 
Additional Alagistrate of Rangoon, dated the 
15th November 1909, passed in Criminal 
Miscellaneous No. B50of 1909. 

Mr. L. Ah Ma/n, for the Applicant. 

Mr. Seahj, for the Respondent. 
Jud§:ment. —The record discloses the 
foliow'ing facts ;— 

Respondent, a Burmese Buddhist woman, 
claimed maintenance for herself from appli¬ 
cant who i.s half Chinese and a Buddhist. Ke 
denied that she was his wife. The Magis¬ 
trate held that he was to all intents and 
pui'poses a Burmese Buddhist and that the 
marriage was a valid one as between two 
Burmese Buddhists, and granted the respond¬ 
ent maintenance. Applicant now asks for 
revision on the grounds that, I hough a 
Buddhist, he is not a Burmese but a Chinese 
ibiddhist and that the marriage is not valid 
unless it complies with the requirements of 
the law governing Cliinesn marriages and, 
further, that even if he had been a Burmese 
Biiddliist there would not have been a valid 
marriage between them according to Burmese 
Buddhist law. 

The grounds on winch the AIngistrato con¬ 
sidered applicant a Burmese Buddhist are 
that he is commonly known by a Burmese 
name : that he wor.ships at pagodas^ pays 
reverence to Buddhist monks and keeps fast 
days at Buddhist monasteries ; and that he 
built a Buddhist monastery and dedicated 
it according to the ritual observed by 
Burmese Buddhists iu such cases. It is a 
matter of common knowledge and e.xperience 
that Chinamen long resident or horn in this 
country adopt a Burmese name. As regards 
the other points, they indicate that he is a 
Buddhist, as he admits he is, hut there is 
nothing to show that tlio practice.s he 
followed differ from tliose followed by all 
Chinese Buddhists, whether in Burma or 
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elsewhere, much less that they are the 
peculiarcharacten'stics of Burmese Buddhisis. 
The Magistrate’s finding: on the point i.'s, 
moreover, in direct defiance of the sworn 
te.stimony of respondent and her witnesses, 
her mother and hrother-in-law. The last 
named says applicant is a Cliinaman, tlie 
other two say ho is a Chinese half caste, 
and there is not the smallest doubt that he is. 

I find that he is a Chinese Buddhist. In 
l^meLanv. Mn Gyee (1), it was held that 
Buddhist law in section 1:1 of the Burma 
li-iws Act must he read as meaning the law 
applicable to tlie Buddhist parties in the 
case, and that in a ea.se like the present 
ho customary law applicable to Chinese 
Biuldh.sts must be followed. As in that 
case with respect to succession, so in this 
case witli re.specb to marriacre, there is notluno- 
in tlie evidence to show that the customary 
marnaf?e law applicable to a Chinese Buddhist 
IS m any way connected with the Buddhi.st 

faith, and the case of Pal Bvng Tern, v. Ko 
Uaumj (l). secMus to indhrate that it is not. 

It quite clear that none of the prelinii- 
mnes to i,. H„t ea.o as essential 

to, (,l„noso maiTiaso were observed in this 

me saee’tr'tr' T applicant's 

mess.are to the ru-I s mother sent hy her 

rot ler-.n-law as he ,or noRotiations between 

the fan,, ,es on ei'he,-sirte, wl.ieli 1 do not 
Nor do 1 c.ns.der tliat what was .lone 

wmdd have ronsf.tnted a valid ma.-riage 
t^e^ between two Jhrrmese limhlhists 
Applnaint was a well-to-do mill-owner of .V! 
years ot aRo with a wife living. He sent a 

message to respondent's parents' tvh,^ Ire 

VUJ poo,- folk- thnt he wanted their danghter 
lo and won , treat her well. They .jumped 

to whlch"'’'| a honse 

env c l wi 'r', '’■■<>''>er-in-iaw- 

mnelw.th he,-. Applicant then visited 

«'■» aka::! 

ae<'.>rdi„R to hi, 7 ''‘^‘■"<‘, 1 . 

visit, a "o,.di:7 '7 

ll >tli of thon. r / , ^ ^ second one. 

who t ,, ' eontradiet l.er 

ao,no ten peopl,., so.,' - ‘"'-'‘vl 

Imt none lid |t ■ 7"’'," "‘''e „amed 

"•as no .sort of f; 

■ % 4 ■ / 1 


tI«i’om<h. nor were 

witiiosse.s pre.serit Tt "‘dependent 

(I)2UlJ.nln however, is 

(-0 h. P. |{. i>Gl. 


placed on the fact that they ci habited for 
some four and a half years and that, as laid 
in ir. J?. Vanoognpal v. 7?. Krtshnamwmy 
Mu'ialiar 0:^); the pre.sumption of marriage 
arising from co-habitation with habit and 
repute can only he rehutied by clear and 
satisfactory evidence. T may remark that 
there is not a particle of evidence offered 
of repute as among her neiglihours and tlie 

people of the quarter where tliey lived, and 

therefore, there is nothing to rebut. But it 

was clearly laid down hy the Privy 'Council 

in Ma If Pi v. }fa Kin ( t), approving 

the words of the Cliicf Judge of this Court 

tliat tlie presumption of marriage does not 

aiise in the c.a.se of a woman who enters 

into a union with a man with her eyes 

open to the fiact that lie has already a legally 

married vvife, hut tliat. on the contrary, the 

presumption in case is that she is a mistress 
and not a wife. 

I hold that respondent totally failed to 
show that she was tlie wife of applicant and 
as sucli entitled to maintenance. 1, tlierefore, 
set a.sule tlie Ma-gi.slrate's order granting her 
maintenance. 

Onlor aside. 

a L. u. r.. 2.1 

^A.'h: 7 ,S, 71:77 fa. 


Cs. <•. a n,u.. I,. T. -.1 .) 

BOWJCa BURMA CHIRP COURT 
( immin-al Revi.sion Ca.se Xc. ;U.;2B of lobf) 

January 21, 1910. 

MA U AIYA AND OTnKR.s-~AccusKn— 

Appmcant.s 

r . rer-?n,v 

AIAUNG PO THATtnt* 

n A L JN (t AND another_ 

Cn>nhun 

ht fnccn of ivh tn U5- 

.Un.,i..tra(c to in-urord oodcr s. 0 

joint «'viioi-raluTTlH-""onm*rtt^aaiits by twt 
«ion for several 

joint mvner.^ .^ned f„r partition of 1 

"yne<l a (locree Imt lie ,l,M J J'baro and ob 

ft' bis share under tlie deereo aii'd 

'vero in po5i.«ossion sis hofnm " ^ 

forciblv enterod nn i , 5^om<> now tenant^ 

eonm,,/-::;' ‘'r 

f.,e(.eion 14- r " ^ 'J''" 
■'"'•v c-Hi", put ,1,0 oi.i ,o.,..,„.“.,'p;sso::;-o,'r' 
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Tlehl, tliat the Afagistrate ditl notact without juiisdic* 
lion, ami that though there is no doubt tliat the Court 
must give effect to a decree of a Civil Court for 
partition, yet in this instance the dispute not being 
betu'cea the particfi to the ilocroo but betAvecii two 
inal sets of tenants, the Magistnitc was nght in 
putting the old tenants into pos.sossion of the land. 

Appeal against tlie order of the 2nd 

Additional Magistrate of Kyauktan, passed 

on the 17th lioveniher 190J), declaring the 

respondents to be entitled to possession of the 

land, in Criminal iliscellaneous Case No. 10 
of 1909. 

Mr. ViUa^ for the Applicants. 

for tlie Respondents. 

Judg'niGnta—It is argued that the 
proceedings though purporting to come under 
Cliapter XII, Criminal Procedure Code, do 
not in reality do so. , 

First it is urged that the 1st Class Addi¬ 
tional Magistrate of Kyauktan has no bcal 

jinisdirtion, but no detinition of any local 

area under section 12 (!) of the Code has 

been proved and, therefore, clause ( 2 .) applies 
to give him jurisdiction. 

Next is it urged that tlie Magistrate’s 
order of 16th September does not show that 
he was satisfied tliat a dispute existed wliich 
was likely to cause a breach of the peace, nor 
does It state Mie grounds of liis being so 
satisfied. It is true that the ^Magistrate 
wrote that it appeared that tliere was reason¬ 
able ground for believing that a breach of 
the peace was likely to occur, instead of using 
the actual words of tlie Code. Rut he gives 
as a ground of liis belief that the joint 
owners of the land liave disagreed and have 
each set up rival tenants on the land, and 
he refers to ilio statements contained 
in the petition of Po Thaung and Tha Swa 
^^nich initiated the proceedings. Tlie order 
actually served upon the other party expressly 
sets out that it has come to the Magistrate’s 
knowledge that a breach of the peace will 
occur owing to tlie forcible entry by peti¬ 
tioners and respondents upon the land in dis¬ 
pute, which is fully described. 

It appears to me that the proceedings as 
a wliole show that section 145 (1) was sub- 
•stantially complied with. 

Next it is urged that section 145 cannot 
be applied to a diepute between two parties 
having joint right.s to the land in dispute and 
being in joint po.ssession, each claiming 
e.xclusive posse.ssion, as it is not a dispute 


between two opposing parties having ad¬ 
verse rights to exclusive possession. This 
was the ruling in Mahhan Lai Boy v. Barada 
Kanla Boy (1). I was also referred to 
Bhaui Bam v, Bhola Nath (2) and other cases, 
none of which, however, appear to be quite 
similar to tlie present case. 

The facts as found by the Magistrate 
and appearing from the proceedings are as 
follows: — 

The land has been treated as the joint 
propei’ty of three persons, one of whom is 
dead, and the other two are Maung So, 
and the first respondent, Ma E Mya. 
Petitioners alleged, and the Magistrate has 
found, that the land has been leased 
to them by Maung So and ^la E Mya 
for several j'ears past, up to and includ¬ 
ing the current agricultural year. In June 
and July lt)09, the second, third, fourth and 
fifth respondents forcibly entered upon the 
lands asserting that they were tenants of Ma 
E Mya alone. 

Petitioners have been unsuccessfully pro¬ 
secuted both for criminal tre.spass and for 
theft of crops. 

It appears that Maung So bos sued Ma 
E Mya and others for partition of the land, 
and on 21st July 190S, obtained a decree, 
declaring that he was entitled to one-third 
share of the land. It is urged that in 
face of this decree the JIagistrate liad no 
jurisdiction under section 145, Code of 
Criminal Procedure, to put petitionei*s in 
possession of the whole of the hind. No 
doubt in proceedings under section 145 
between parties to the decree, the Court 
is hound to give effect to the decree and 
maintain in possession the party put in 
possession under the decree [/woj.;a Behnri 
Das V. Khetra Pal Singh Cc),. Rut in the 
present case the dispute arose and tlie breach 
of the peace was likely to occur, not between 
the parties to the decree but between third 
persons who claimed to be tenants of some 
of the parties Moreover, it is not contended 
that any one has been put in posse.ssion of the 
land or any part of it under the decree. On 
the contrary, the Magistrate has found that 
petitioners were put in as tenants by both 
Maung So and Ma E Mya after the decree was 
passed. He further found that the second, 

(1) 11 C. W. X. 512; 5 Cr. L. J. 290. 

(2) 2a P. K. 1902 Cr.; 135 P. L. 11. 1902. 

13) 29 C. 208 ; 6 C. W. X. 38. 
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third, fourth and fifth respondents forcibly 
and wrongfully dispossessed petitioners within 
two months next before the date of his order 
under section 145 (1), and, therefore, he treat¬ 
ed them under section 145 (d) as if in posses¬ 
sion at that date. They were not parties to 
the decree, and petitioners were not in posses¬ 
sion nor were respondents put in possession, 
under the decree. 

In my opirion in a dispute between them 
the Magistrate has jurisdiction to act under 
Chapter XU of the Code. 

This being so, his proceedings are not 

subject to revision and this application is dis¬ 
missed. 

Application dismissed. 


LOWRR TiauM^^ CHIEF COURT. 
Chiminal Urvisiom No, GS3A op 1900. 
January 24,1910. 

Present-.—-Mv. Justice Hartnoll. 

EMPEROR—Appmcant 

CIIIT MAUNG— Respondent. 

novi.iun-^lnU‘r)\'rvure h,, Chief Court Jn.hiC 

IhoCl.iofCourtw.llnotuitorforo in revision in .a 

e.isn wluM-e flu- S,>ssion^ passes on the aeciiscMl 

;v hcnvicM-sentenco than he wonhl have pas.sed had 
lie agreed with the verdictof the Jury 

Keviesy of tl>e order of the Sessions Judge 

innTT’ Trials No. 47 

of l.)09 dated the 4tli October 1909 

Order.-Jlaunp: ci.it Ma„„g 

clmreeU w.tl, murder of his wife, and was 
tried l)?f<>re the Sessions Judge of ti,e 
lenassenm iv.smn and a jury. Ills defence 
ivas practically to the effect that he killed her 
as ho had just seen her in the act of c-jiu- 
"idting adultery with another man. In 

thaUf'n .stated 

that f'lel 1 sadden provocation, 

hat fact was sufficient to reduce the offence 

i"K tir'mm 1 *°‘^'’|'’‘f'’’®’'""’'Bidenotamount- 
thero wars .M " '-"-i- 

tion was really Urn'"l’'"’' '*'1'’^'*”' P™™<-a- 

imtion TT« ^ auestion for detormi- 

•I”"'!.- 

that the accused’s story might be frue, they 


sliould give him the benefit of tbe doubt and 
find him guilty of culpable homicide not 
amounting to murder. 

The jury then found unanimously that 
the accused was guilty of culpable homicide 
not amounting to murder. On tliis the 
Sessions Judge wrote an order of considerable 
length and found that in his opinion tliere 
was no truth in the allegation of tlie accused 
that he had seen liis wife in the act of com- 
mittingadultery. He wenr, on to say: ''My own 
opinion is that he should have been found 
guiltyof murder. But I do not think it neces¬ 
sary to refuse to accept the verdict. I am sati.s- 
fied that the accused at any rate believed in 
good faith that his wife had been guilty of 
adultery and for tliat reason I deal witli him 
as leniently n.s appears to me to be justi¬ 
fiable. Tie then .sentenced liim to ten years’ 
ransporlation. This, in my opinion, w-asa 
heavy sentence if tl.e defence of Maung 
Ehit y^laung was correct-that is, if he killed 

iier just after seeingher in the act of com¬ 
mitting adultery, and from a perusal of the 

the fiii “Sreed with 

® f "’ouW have pass¬ 

ed a much less severe sentence. It sLms 

a sentence was passed w.as because he did 
not agree with the ver.lict of the jury If 

tlie Ses“ons JuXT^M, ° j 

^visions of section 307 oT'ihe''"-ode^’'f 
Criminal Procedure if Do '^ode of 

nion tl.atit was necessary fortT '"7 ^, °P'- 

that a heavier sentence than 

by the verdict should be pa'ssed o'n "chit 

The proceeding.s will ho >,^ 1 . 

Sessions Judge for ror. t- to the 

he had agreed with ill 'vhether, if 

he would'not 

had considered that tre rwhXtV' 

option but to nass a . i ^ ^ no 

rate with the veHict ‘ orT^^"? “'"'"ensn- 

of theopinion tliat it was nec'^^ clearly 

ends of justice to Irvve t 

to this Court, and wlLl - 

would not lu f-ict In./* m such case he 

Imve so submitted it 
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under the provisions of section 307 of the 
Cede. 

uUdgrriCnt.—The learned Sessions 
Judge has reported that, if he had agreed 
with the verdict of the jury he would 
have passed a sentence much, less severe 
than tlie one he actually did pass, and 
further, that if lie had considered that the 
law only allowed liini the option of pass¬ 
ing a sentence coninieiisuratu with the ver¬ 
dict or of siihniitting tlie case for orders 
under section 307 of the Criminal Procedure 

Code, he would liave suhmitted it under that 
section. 


I he question remains whether this Court 
can, or should, interfere in revision. The 
pioceedings Oi tlie Sessions Judge practically 
amount to an acquittal on the charge of 
inuider, and incases otlicT’ than cases tried 
hy a jur 3 ' this Court in dealing with acquit¬ 
tals can exoi'cise tlic powers conferred hy 
section -iJ.i (l) (//) of t])p (*nde; hut in cases 

ti ied I 13 ' a jnrj' the itr'jvisions of section 4'*^3 
( 2 ) apply. 

One wai' of dealing with the case would 
he to set aside the Sessions Judge’s order 
convicting dialing Chit Manng of culpahle 
homicide not amounting to murder and 
directing liini to submit tlie case nmler sec¬ 
tion 307; hut after careful consideration I 
am unable to see that this Court has 
power to make such an order. Such an 
order would not seem to come under sec- 

tion4‘23 (1) 0/). 

No action can, fliereforc,' ho taken in ro- 
\ ision in mj’^ opinion and so tlio procoeding.s 
in revision are closed. 


Order set aside. 


(s. c. 3 Ilni-. [,. T. 77.) 

LOW PH BURMA CHIEF COURT. 

Skco.nd Civio Ari'KAL No. 9 of 1909. 
August 28, 1909. 

Prescut :— Mi*. Justice Parlett. 
nmioo MAHOMED HOOSEIN— Plaintiff 

— AI’FEI.LANT 
rrrslis 

MANSOOKTiAL DAWLAT CHAND— 

Dfffnoant—Rfspunuknt. 

Itijunrfioti—to let the water riui off from iand 
on a hiiihor level into that on a lotecr level. 

Tlie owner of hiL'licr land is entitled to let the 
water lam ofT into the lower land hy whatever menus 
nnltire intended that it should and his right is 
iijt« a>ged liyfony inenns which prevent the wafer so 


doing wbetlier it be tho damming of stream ortho 
holding up of the promiscuous spill, 

Subvaniania Aijfjar v. i?amc/ia«dm J?««. 1 M. 335. 
followed. 

Khooi'sUed Uosseiu y. leknavayan Sinyh, 2 C. L. R. 
141; Abdul Hah'm v. OoneAt Dtilt, 12 C. 323; Poicmal 
V. Rauinsomt Chettij, il M. 16, referred to. 

Appeal against the decree of the District 
Court of Hanthawaddy, dated the 26th Octo¬ 
ber 1908, passed in Civil Appeal No. 126 of 
1908. reversing the judgment and decree 
of the Township Court of Insein, and 
di.smissing tlie appellanPs (plaintiff's) suit 
filed in fhvil Regular No. 557 of 1908. 

Mr. Giles, for the Appellant. 

Mr. Danfra, for the Respondent, 

Judgment.— Plaintiif sued defen¬ 
dant to restrain him from interfering with 
the natural flow of surplus rain water from 
off his land. 

I’laintiff’s land slopes from north to south 
and is generalIj' on a higher level than 
defendant's whicli adjoins it on the south, 
and. therefore, the water from plaintiff’s land 
tends natnralli" to drain off into defendant’s 
land. The latter has now prevented this by 
maintaining a small hund along his northern 
boandarj’. 

The facLs arc sufficiently set out in the 
judgments of the Township and District 
Courts. It appears that formerly hotli pieces 
of land were under paddy cnltival ion, when 
it was to the interest of the occupier of the 
higher land to retain as much of the surface 
water as he could, and it would similarly he 
heneticial to the occupier of tlie lower land 
to receive any surplus water that drained 
down from above. Roth parties have now 
given up paddy cultivation and planted out 
tlieir lands with fruit and other trees to whicdi 
water logging of the soil is detrimental. The 
plaintiff accordingly no longer wi.shbs to re¬ 
tain, nor the defendant to receive, thesurplus 
rain water. 

The District Court hold that plaintiff was 
not entitled to the relief sought iiia.smuch ns 
his land being formerly .so constructed as to 
retain a larger quantity of water for paddy 
cultivation, and lie liaving ,so altered tho 
coiifoiTuation of his land as to secure a 
speedy out flow of surplus rain water, de¬ 
fendant is entitled to so alter his land ns to 
prevent the water from above from flowing 
over it. 

The exact converse of the present cr..‘;o was 
dealt with in Khaorshed JJossein v. T^hnaraiti. 
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Singh (l) where it was held that where A 
has the right to discharge surplus rainfall 
from his land on to B’s land, no length of 
time will give B the right to compel A to 
send water on to him, piovided A. does not 
interfere with water Mowing in a natural and 
defined channel. Similarly, I take it, no 
length of time will give B the right 
to restrain A from sending the w’ater on 
to him, provided it he not discharged in a 
concentrated .stream from an artificial 
channel. 

Knglish deci.sions have been quoted to 
show that tlie owner of land can use the rain 
water falling upon it if he wishes or may let 
it flow away as nature intended. Water is 
merely casual and the owner is entitled to get 
rid of it for the purpose of the better culti¬ 
vation cf his land. Though the owner may 
use some or all of tlie water, lie does not for¬ 
feit his rightto let it run away if he wishes 
to ilo so. 

1 he learned I )istriet Judge dist inguishes 
the present case from .sevei'al repoi'ted 
Indian cases, hecause in them a pei-ma- 
neiit stream or water-way had been block¬ 
ed up, whereas here there was no re¬ 
cognized channel, hut the water merely spill- 
ed over and found its way down casually as 
it could. 

In my opinion, however, this difference is 
immaterial; the owner of higher land is 
entitled to let the wafer run off into the 
hiwei’land by wliafever means nature in¬ 
tended tliat it shouhl and liis right is in¬ 
fringed hy any means wliicli prevent the water 
so doing, whether it he the dimming of 
a stream ortho holding up of the prornis- 
euou.s spill. 

^ Tn SnUromauiya Ainjo,- y. 7?fna ChfiH'Jra 
lyut (2), the following passage occurs: — 
Tlie claim appears to he a claim to re¬ 
strain a disturbance of a rigid of propeity 
• • . of a kiinl wliicdi . . goes by the 

name of right, r.v jure nature. It is fournl 
that tlie accustomed course of things was 
water from plaintiff's land io diain into 
H stream winch flowed on wifi,out obstimc- 
tiou. Defendants olistrucfed the flow of 

n "tedH '-ek and oh- 

a "a V^' •’'’“'■tiff'-' SucI, 

peHv a.TV , ‘-igl'tof pro. 

y «)ucl, pknit.tTs Imve fto tlie accus- 

( 1^2 0 . L. ]{. ui. 

(2) I .^[. 


tomed flow of the stream, and is actionable 
. , because injury tonights imports dam¬ 


age. 




This was approved in Abdul Hakim v. 
Onnesh Dull (3) where it was held that the 
right of the owner of high land to drain off the 
surplus surface water through the adjacent low 
lands is incident to the ownership of land in 
this country. 

In Powmal v. liamasami Chctti (4) it 
was held that natural water courses are like 
ways of necessity and the right lo have 
a stream running its natural direction is 
jute natune. It should be ascertained in 
the first place where, by the laws of 
nature the water would flow, it is the 
natural light of eveiy owner of land to 
collect or dispose of all water on the 
surface which doe.s not pass in a defined 
channel. 

In the present instance it is clear from 

the evidence that by the laws of nature the 

surplus surface water from plaintiff’s land 

can only flow away over defendant’s land, 

for the adjoining laud to flic north, east 

and west is higher than plaintiff’s ’ land. 

Plaintiff lias indeed erected humlH along 

these three sides of his land, ■ the effect 

of wliicdi is to k-pep off his land water which 

would otlierwise drain on to it, and across 

it on to defendant's land. Tits action in 

doing so has, tlierefore, tended to lighten 

and not increase, the natural burden lying 

upon defendant ns tlie owner of the lower 

land. It is ime that tlio earth for tliese 

hiimh was e.vcavated from his own land 

whicli has, therefore, been given an uneven 

surface by the creation of hollows, but 

this in no way increases the amount of 

ram water falling on it nor does it ir any 

way add to fl.e natural burden of defendant's 
land. 

I levpi-so tlie.teoveeof tlie nistrict Court 
a.ul, inateafl, il,e plaiutilT is granted aniniunc- 
t...„ restraining defen,taut from doing any 
not nil,cl, ,v,U interfere witi, the natural 
hny of surplus surface ivater from off plain- 

tilt s laml. 

Defer.,lant will p.iy plaintiff's cists in all 
Courts. 


(a) 12 C. 

( D II M. lU. 


Ikciee reveyacil 
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K. J{. BAXCnJI V. PORT COMMISSIONERS, 
(s. c. 3 Bnr. L. T. 78.) 

LOWER BURMA CHIEF COURT. 
CiviE REonLAR No. 38 op 1909. 
May 2, 1910. 

IWesenh —Mr. Justice Robinson. 

K. B. BANURJI —Plaintiff 


versuft 

The port COiMMlSSlONERS— 

Defendants. 

ZIaUciou» pvo^emtion, suit for—K^^^eutiuh—MU'C^ 

Burden of proof, 

TIio plaintiff must shou'.^/ir.'-t, that ho ivasprosccntod; 
secondly, tlmt the prosecution determinod in In's 
favour, t/nrd/j/, that it was without reasonable and 
probable cause M\(\fourfhly. that it was malicious. 

Malice is not to be conshlored in the sense of 
spite or hatred aj'.ainst an individual but of 
naimusundas denotin;; that the parivis actuated 
b)* improper and indirect motives:—Jf/tW.Wf v. Jeu- 
l-iux, 5 H. A’ Ad. 5K8 at p. .'59'); 2 X. and M. 301; 3 L. J. 
K. 11. 35, relied upon. 

liltiui Sen y. Sifuram,2i A. 303 ; A. W. X. (1902) 
62, followed. 

It is nece.ssarv to prove malice in ad«lition to want 
of reasonable and probable cause and the onus of 
}uoviti.t? holh essentials lies on the plaintiff. 

Mr. N. M. Coirn^Jee, fortlie PlainfilT. 

Mr. C<>ltmn7i, for the Respondents 

Judgment. —Plaiiitilf sues tlie defen¬ 
dants for Rs. oO.OtiO for ni.ali'cions prosecu¬ 
tion. 


The Ijocal Government acquired tlie Bota- 
taungljaudCoinpaiiy’s land for the Port Trust. 
On this land were a larpre number of tenants, 
wlio has built liouses. Their interests in tlie 
land were to be acquired and notices issued to 
them. Thereupon tliey had a meeting and 
deputed four men to en^^age a lawyer to appear 
for all. Plaintiff was ell^raped. It is said 
tliat each tenant was to cont ribute tlie amount 
he paid as grronnd lent for one month towards 
the payment of a lawyer’s fees Plaintiff 
oljtained powers-of-attorney from oaclt tenant 
and all paid Re. 1 for stamps. Government 
finally decided not to acquire tlie tenants' 
interests and it was decided that they slioiild 
ho paid the exponse.s they fiad incurred. Tiie 
main expense was the lawyer's fee, and to 
tumble the Collector to make a separate awai <l 
in each case, plaintilf undertook to put in a 
list sliowin;? what each man was to he paid 
and did so. Awards were made aeconlinffly 
and the Port Commissioneis i.s.sued cheques 
for tliese amounts, payable to tlie tenant.s. 
'I’hese were ffivon to plaintiff wlio got most 
endorsed and casljed them. Eleven person.^, 
however*, did not endorse. Plaintiff finally 
returned th.ose cheques to the defendants and 


^ked that one consolidated cheque be issued 
in his own name for the total amount as the 
payees had not turned up to endorse them. 
The Port Commissioners replied that they 
^uld not do so without further information. 
Plaintiff then obtained a sort of certificate 
from Mr, Stevens, an officer on special duty 
to assist Collector in these case.s. and forward¬ 
ed it to the plaintiffs. The day after Mr, 
Stevens gave this certificate certain tenants 
came and .said they had not been paid. He 
told them they must file petitions and they 
did so a few days later. The petitions al¬ 
leged they had not been paid the amount 
awarded. Mr, Stevens recorded a short state¬ 
ment at the bottom of tlie petition that the 
petitioner bad paid so much and had not 
authorized plaintiff to demand. Mr. 
Stevens mentioned the matter to Mr, 
Buchanan, the Chairman of the Port Com¬ 
missioners, and was then written (Exhibit 
15) to know if he would still hold the 
certificate he liad given plaintiff to bo good. 
He replied (Exhibit 1C) enclosing Exhibit 
17. This letter wins an official letter from 
the Collector to defendants asking them to 
cancel certain of the cheques previously 
issued and to issue fresh cheques for what 
the claimants asserted were the correct 
amounts In Exhibit 16 Jfr. Stevens asked 
that the other cheques should be kept till 
they heard further informaiion. 

These are very briefly the facts which led 
to the action taken which action resulted in 
the complaint filed by tlie defendants and 
the prosecution for which plaintiff now 
seeks damages. I shall have later to treat 
the earlier stages in greater detail. 

After the Port Commissioners had i.s.sued 
frc.sb cheques as requested, ‘tliey asked the 
Collector to make furtlier enquirie.s. Many 
cheques liad been cashed, and if they also 
liad been i.ssiied for Iai*ger amounts than 
were correct, it is obvious that enquiry was 
necessary. It i.s not denied that they were 
fully justified in asking for further enquirie.s. 

'i’hen Mr. Stevens went to the land 
acquired to see the tenants. He mot Mr. 
Boog who wn.s in charge of the land for 
defendants and who collected tlie ground 
rents from tlie tenant.s. 

Mr. Boog assisted him in getting the 
tenant.s aiul in iiiterpreiing the statements 
of some of tliem. He kept the defendants 
luforinecl of what he was leurnin^ and 
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informed the Collector also. The Special 
Collector for the acquisition cases had left 
and the Collector was the Collector of Rangoon, 
Mr. Stevens was then instructed to go and 
take the men whose statements he had 
recorded to Young, the Government 

Advocate, who had been the defendants’ 
counsel in the land acquisition cases. Mr. 
Young recorded certain statements, Mr. 
Boog helping in interpretation here also. 
Exhibit 18 is the record made by Mr. Young. 
Then Mr. Young gave an opinion to defen¬ 
dants. It is contained in the last few 
paragraphs of Exhibit 22. He said: I 
think that we ought to succeed almost 
certainly, if the witnesses adhere to their 
statements.” Mr. Stevens states that the 
witnesses had made the same statements 
to Mr. Young that they had made to liim. 

Mr. Young had submitted a draft com¬ 
plaint of an offence under section -120, 
Indian Penal Code. Mr. Buchanan refused 
to file tills at once but sent the papers to 
Mr. Giles, he says, “in order to be sure 
there Avas a good 'prima facie case.” Mr. 
Giles gave his opinion and said that, in his 
mind, there was no room to doubt that the 
offence of cheating was committed and that 
the evidence, oral and documentary, should 
be sufTicient to establi.sh tlie charge. He 
suggested that the statements of as large a 
number of the claimants as possible should 
be recorded to pin them down to a statement 
and in particular those of two more of tlie 
men who were present wlien tlie fee was 
settleil. Ho paints out tliat tlie offence 
is a cognizable one and that if inform¬ 
ation is laid the police woulil have to in¬ 
vestigate. Mr. Ihioliinan tlien asked Mr. 
.'tevens to take tlie two men .specially inin- 
tionud to .Mr. Young tliat tlieir statements 
might be recorded, but they were away 
from Rangoon. I'lie Port Commissioners, 
tlien, in meeting, considered the c\sa and 
decicled that the pipers .should be sent to 
the Commissioner of Police, (see Exhibit 2),) 
and Mr. Buchanan tliore states tliat the 
question ot prosecution must be left to the 
'l;soretion of ,,|,e C,„nmissione.- of Police, 
h.vluliit iG tlie lettfi- with which the 
pape,-.. were sent, ame.nletl as ^rr. Buclianan 
.n Kxh.lnt -2.-, hail ordered. Then the 
Oomm.ss.oner of PoUee wrote that a prf,«a 
lane case had been made ont and re- 
que-sting Jthat a formal complaint be sent. 


This was then done and tlie prosecution 
instituted. 

In suits such as this one the plaintiff must 
show', first, that he was prosecuted; secomUp, 
that the prosecution determined in bis favour; 
thirdly, thatit was without reasonable and pro¬ 
bable cau.seand,/oMj77J.v, that It was malicious. 
The first two essentials are admitted and have 
been proved. 

The action of the defendants lias been 
attacked principally on the ground that it 
was without reasonable and probable cause, 
and the presence of tlie essential of malice 
is based partly on this absence of good cause 
and partly on inferences to be drawn from 
other facts. Wliat amounts to want of 
reasonable and probable cause must and can 
only be decided upon the facts and circum¬ 
stances of each particular case. I will, how¬ 
ever, state now what is necessary to consti¬ 
tute such malice as would be required to be 
pstablislied before the plaintiff can succeed. 

Itisnottobe considered in the .sense of 
spite or hatred against an individual but 
of mahci animus and as denoting that the 
party is actuated by imp»’oper and indirect 
motives.” Per Parke, B., in Mifr.hell y. 
Jenktus (1). This has been followed in 3him 
Sen V. Sita R.im (2) and is settled law. In 
Ahrafh V. .V. Uailwny Conipnny (8), 

Gave, J., in summing up, put it to the jury 
that tliey must decide whether they (de- 
fendant.s) “were actuated by malice, that is 
to say, were tliey actuated by .some motive 
other than a desire to bring a man whom they 
believed to have offende.l against the crimi¬ 
nal law to ju.stice.” This is the only proper 
motive. It is not necessary to .show tliat 
tliey were anxious to injure the plaintiff 
per-sonally, tliougli that, if proved, would 
b3 evidence of malice. If they had a pri¬ 
vate end to serve and were acting other- 
wi.se than to vindicate tlie law their motive 
would be improper. It is also neces.sary 
t) prove malice in addition to want of 
reasonable and probable cause, and the 

onus of proving bith essentials lies on the 
plaintiff. 

I'or plaintiff it is urged that want of pro¬ 
per care was shown in the manner of the 

^^hing a man of 

T t' T? 1- A. 301; 3 0. 

J* K. li. 

(2l 2t A. 363: A. W. X. (lOOi) 62. 

(3) n o 440: o.j L.Q. ij. 4.-;7 p 
11 App. Gas. 247; oo L. T. 63. 
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plaintiff’s position ami I’espectability for an 
explanation before launcbing a prosecution 
since that explanation would have satisfied 
them that there was no offence. It is urged 
that the opinions given were such that they 
had reason to liesitato and enquire furtlier. 
Also, that tlie opinions were not jnstified on 
the materials put before counsel and that 
defendants cannot shield themselves behind 
counsel’s opinion hut must themselves de¬ 
cide. Malice, it was argued, was to be in¬ 
ferred from tbe want of probable cause. 
Tliat they prosccuteil under section 420 in- 
.stead of tlie more appropriate section 210, 
Indian Penal Code, and this bccxiise sanc¬ 
tion was leiiuired for tlie latter and before 
it was granted plaintilT would have had an 
opportunity of explaining, which they feared, 
would result in the case being stopped. 
It, is further said tliat Abdulla one of the four 
men who fixed tlie fee was made a co-accns- 
ed to shut his mouth. The whole enquiry was 
cxntidential and the Collector should have been 
asked to make it. 

It will be seen tliat malice and want of 
probable cause are practically based on tlio 
sameallegations and one is inferred from tlie 
otlier. 

It is important to consider what happened 
wlien plaintitV was told by Mie Collcrtor fhat 
a separate award would have to be made 
in eicli case. PlaintilT had slated Jiis fee 
was Ks. 1.500. and, according to Mr. Stevens, 
undertook to submit a list sbosving bow the 
fee was to lie apportioned amt>ngst. all bis 
clients. He produceil that list and Mr. 
Stovems deposes that he and theSpocial Col¬ 
lector understood that the 11s. 1.500 was the 
total of the various sums that each client 
ha'l agreed to pay. 'I'he point was imporlant 
and J <pieslioned .Mr. Stevens to make (luilo 
sure. Ile.state<l in reply—Panurji did 
not suffgest to the Collector that the 
Rs. 1.500 was a lump sum that could only 
be diviilcd up amongst the tenants on some 
basis of bis own. He gave us to understood 
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so. 1 here is no reason whatever to doubt 
Mr. Stevens’ evidence, and if plaintiff’s 
statement IS accurate it is impossible that 

.ft! r. Stevens should have acted as he did. 
It IS obvious tliat bo at once suspected plain¬ 
tiff bad .stated, bis fee was larger than it 
was .and if plaintiff had stated, as he says 
ho did he must have seen that it was pos¬ 
sible that each tenant's sliare of the fee might 
not be tbe same as plaintiff’.s apportionment. 
One would have thought that the matter 
would have lieen .so clearly stated that there 
could have been no ground for miannder- 
srambng. The .statements made when the 
petitions were presented led Mr. Stevens to 
at once report the matter not merely to 
get fi-esli clieipies issued but that notice 
might be taken of plaintiff’s action. En- 
quirie.s were made and the information gather¬ 
ed showed that tlie general body of tbe ten¬ 
ants had agreed to sub.scribe an amount 
equal to one month’s rent towards tbe law- 

jers fee and also that plaintiff had been 
told this. 

Then plaintiff’s letter to the Port Commis¬ 
sioners contained a deliberate misstatemeut. 

It may not have been made with any evil 
intent but the fact must liave weighed with 
those who considered the question of a pro¬ 
secution. 

1 am unable to liold flint the statements 

made to Mr. Young were .such that no pro¬ 
secution could liave been properly determin¬ 
ed on. Tliere are, it is true, .some small point.s 
in plaintifT's favourand two of the men who 
fixed the fee were not examined then. Rut 
all agree that one month’s rent was to be 
the subscription towards the fee. Plaintiff 
would not at fiist agree to Rs. 1,000 hut 
wanted more, and all, that the statements re¬ 
ferred to in aigiiment go to show is that tlie 
ciders sai<l they would try and get him more 
if he got I hem compensation oi* laiulelsewhere. 
That evidence clearly negatived the fact that 

Rs. 1,500 ha<] been agreed to definitely as 
the fee. 


that be waiitecl time to get a list from the 
tenants to show bow the Rs. 1.500 should 
be apportionojl, that is, bow maeb each had 
subscribed. I regard the.se two phrases 
in this ca.se as sj’iionymoas.” Rlaitiliff states 
he told the (hilloctor that lie had beem eii- 
gaged by the elders to appear for all the ten¬ 
ants for a lump sum of Rs. 1,500. I fiml it 
hard to lielieve that this could have been 


Mr. lonng’s opinion was given subject to 
the proviso that the witnesses adhered to 
their statements, lam unable to see any- 
fbing in this. Mr. Gile.s’ opinion i.s attacked 
asbiasseu becan.se of certain statements in 
ir. Rut no ca.se whatever has been made out 
to .show that his opinion was not honestly ’ 
gi\en or that he did not believe a good case 
existed. There is also no reason whatever to 
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holdthab defeaiiifcs did mb baliavethe same 
and [ c^n find n) groani for Uoldin? that 
these opinions should have caused them to 
pause. Mr. Giles advised that certain other 
statements be taken, and the defendants hav¬ 
ing: considered the case at a meelin" sent the 
papers to the Commissioner of Police. The 
police made a complete enquiry, examininG: 
between 30 to dO persons, and tlien informed 
defendants that there was good prima fade 
case and then only was the complaint filed. 
That complaint did not refer to Abdulla at 
all, and as he w’as made a co-accused by the 
Police and not by defendants the argument 
based on this is worthless. 

The main contention was that plaintiff was 
never given an opportunity of explaining. 
Considering that lie had made a di.stinct state¬ 
ment to the Collector, the wording of this 
letter to defendanis and >Mr. Stevens’ 
liuowledge of the facts, tlicre was no essential 
need to do so. Kven if an explanation liad 
heen asked for and given, as it is said it 
would have been. I quite fail to understand 

'vliy it should of necessity have made any 
dilTei’enue to the deiendauts’ action. J'lven 
if the investigations were conducted so that 
plaintiff should know nothing about tliem, [ 
cannot infer from this either want of due care 


or malice. 

No case whatever lias been made out t 

show malice. It is not suggested even tin 

defendants liadany motive either of benefitin 

Ihentselves or iniuring plaintiff. If the 

believed that tl.e Collector had been induce 

to award more than was correct against then 

and tlie result of a successful prosecution woul 

mean tlie recovery of certain money, tl 

amount is small. It is, no doubf.. true th: 

they must weigh all the evidence tliey ha 

and that tliey can’t pick and ciioo.se, but ver 

little indeed has hocm mentioned to suppoi 

tiio argument tliat there was before thei 

eynlence whicli. had it been reasonably coi 

sidered, would have caused tliern not to pi-i 
ceeil. 

1 do not wish fora moment to suggest th; 
^ r. i.auuiMi was in any way guilty of tl 
o cnee Hu ha.s been discharged, and th; 
J" 6c-.eml,uU. «,a,.set's ststunent tl.at I 

ew nf ,T"'' M^' iclencei 

A.e« of the evidence p.-evlo..sly give,,. ] 

1ms produced a In.-ge n,„„ber of «i,„es.se 

men ofhigh po.„,ionand iutegrity, who d, 
pose that they believe him and have aliva, 


regarded him as a man worthy of respect 
and esteem. But I am unable hold that 
he has made ous either want of reasonable or 
prob.able cause of malice. The onus lay on 
him and he has not in any way discharged it. 
The suit is, therefore, dismissed with costs. 

Suit disirds'sed. 


(s. c. 3 Jjuv. L. T. 8i.) 

hOWdK HUUMA CIIIEP COURT. 
Cri^iix.41. Hkvision No. IG-IB of 1900. 

Augu.sfc 12, 1909. 

Prestxff:—Sir Cliarles Pox, Kt., Chief Judge, 

and Mr. Justice Parlett. 

E M P E ROR—A ppLi CA nt 

vci’b-ns 

PA— R ES PO X n !■ N T. 

Opium Art (ft,/1878), ... 10~Pri‘.<umptiou—0uu.>^-. 
.UTUsedwHS tricil for iltcgal possession of oin'uiu 
fuuml on liitn oil the 18th JJay 1})(I9. Jle accounted 
or It by saying that he Inul purchased it from a 
hcenscl vendor. Tliis fact was accepted l,v tlie pro. 
secution, but they alleged that the date oi liis pur¬ 
chase wassuch that this explanation was not satis, 
iactory: /fr/d. that it lay upon the pro.secutiou to 
lime that date, and only then, u|,on the accused 
laihng to satisiuclorily account lor the large quantitv 
<•1 opmin still m his posse.ssioii on the dale of his 
.11 rest, couM any presamption be ilrawii against liim 
under section 10 of tlie Opium Act. 

Awe,./w,V Pn„: B. li. 3M, a Cr. 

1^. 10, coiifcidurctL 

Reference made by the District Magistrate 
ITen/.ada, in his o i„ Criminal Revision 
>o. -Oj of 1J09, dated tlie Jrd July 1909 
^Ylth tlie recommendation that the conviction 
and sentence be set aside. 

Applicanr*^^^^^ G’otm/mc/// Adtocate, for the 

D. . pp .'Judgment- 

^ ^ Chinaman nanied Pa 

jsouthe ISth May found in pcssession 

...... „r'iS7. .‘s!;: t’ 

l.ls Pos.ses.sion on the H i, 

Before the *1 
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was tV to II/I 6 tolas. The Magistrate held 
that, as at this rate of consumption, accused 
could not have had so much of the opium 
purchased on the 12 th left on the ISth as 
was then found in his possession, the opium 
found on him could not have been that which 
he so purchased, and he, tlierefore. convicted 
him. 

The District Magistrate lias referred the 
case with a recommendation that the convic¬ 
tion be set aside on the ground that the pro¬ 
secution failed to prove that the opium was 
not bought from a licensed vendor. 

The learned Assistant Government Ad¬ 
vocate has argued in support of the convic¬ 
tion that the Magistrate was justified in draw¬ 
ing the presunipiion which he did, and that 
under section 10 of the Opium Act the onus 
lay upon the accused to account satisfactorily 
for the opium found in his possession and 
that he has failed to do so. 

Refeience lias been made to the case of 
Kimj-i^'oipeior v. raw Van (1), in which a 
conviction based on somewhat similar facts 
WHS set aside, and it has been uigued that 
that ruling is incorrect. Tlie facts tliere 
were somewhat dilferent from tliose of the 
present case. 

A non-Burman wlio had purcliased o tolas 
of opium on 4th June was found in posses¬ 
sion of the full (luantity on Otli June, and he 
explained that in the inteival lie had borrow¬ 
ed opium fioin Iiis friends for use, and had 
saved his own. The Magistrate, however, 
presutned that he must liavo consumed i tola 
a day and convicted him of illegal po.?ses- 
sion of the opium found on liirn. On refer¬ 
ence totliis Court it was held that the proved 
facts did not justify tlie inference drawn 
from them. 

In llic present instance tlie accused admits 
that liis usual consumpt ion is \ tol i or over a 
day, and tlierefore, tlio inference against him 
is, in that respect, stronger than it was in 
tlie former c.ise. 

Oil the other hand tiiere is no strict proof 
that he did not purchase, or could not have 
purchased any opium Irom the llenzada shop 
after the 12th May. 

It was stated that tliat was the date of the 
last entry of his name in the register, but 
the register does not appear to have been 
produced in Court, nor was it shown that 
secondary evidence of its contents was 

0) I L. U. 11. ail; U Cr. L. J. 10. 
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admissible. Accused was never asked on 
what date he purchased the opium found 011 
him, nor was he asked to explain what 
opium, if any, he had been consuming since 
that date. 

• 

Until the date of his last purchase was 
proved or admitted, he could not properly be 
asked what liis usual daily consumption was, 
as there was nothing appearing in the evidence 
on the point. 

But even assuming that he last purchased 
opium from the shop on 12tli May, and that 
his usual daily consumption is 4 tola or over, 
1 do nob consider the Magistrate was justified 
ill drawing the presumption which he did, 
without giving the accused an opportunity 
for further explanation. Several possible 
explanations may be conceived. He may 
have abstained wholly or practically from 
opium since 12th May. It is no doubt 
unlikely that a regular consumer, with a 
large quantity in his possession, should do so ; 
but that abstention is not physically impossi¬ 
ble is proved by the fact that opium is 
wi thheld from consumers who are sentenced 
to imprisonment. He may have had some 
already in his posse.ssion when he purchased 
on 12 th or since then his friends may have 
given or sold him some. Under such circum- 
.stances he may have committed some offence, 
but neither its time, place nor nature can be 
dfeiined ; nor is the opium produced with 
respect to whicli any such offence may have 
been committed, so thatnopre.sumptioii under 
section 10 can be drawn regarding it. 

What he was tried for was the illegal 
possession of theopium found on him on iSth 
]\[ay. ITe accounted for that by saying ho 
had purcha.sed it from a licensed vendor; tliis 
fact was accepted by the prosecution, but 
they alleged that the date of liis purchase 
was such that this explanation was not 
satisfactory. It lay upon them to prove 
that date, and only then, upon accused 
failing to satisfactorily account for tlie large 
(luantity of opium still in his possession on 
the date of his arrest, could any presumption 
be drawn against him under section 10 of the 
Opium Act. 

I would set aside the conviction and 
sentence and acquit Pa and direct that the 
fine be refunded to him. 

Fox, C. J.—I concur. 

Cunviclion set aside. 
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ilAUKG LU GTI V. 31AUKG NYUN BU. 

(s. 0 . 3 Bur. L. T. 83.') 

LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 3S op 1909. 

August 16, 1900. 

Present: —Mr. Justice Lowis. 

MAUNG LU GYI—Plaintifp—Appellant 

versus 

MAUNG NYIjN BU and AXOriiEit— 
Defendants—Respondents. 

]’..irc»i(li>n—Cicif Pro- i'ihtrc Cvilr (.Tc/ A*/r of IHS2), 

2()3— (.k'cu jiution hij judijiiiciit-tlchfoi’ tif/ci- v.veciiiion — 
Fi‘C.<li Cffit.'e of (irlldii. 

A tk'foiuha.t, who rcMuaiiis iu actual occupation not- 
withstaiuliug execution, must be rcgardml as n ires- 
]>usscrw)io counnits a fresh act of dispossc-ssion ami 
thus gives a fresh cause of action. 

Jlosaaii Ilfijti ClwmUnj v. Knl/os Chumlra Siio/li.H 
C. W. N. 40, foliowetl. 

Appeal against the decree of the District 
Court of Uenzada, dated the 28th November 
1908, passed in Civil Appeal No. irS of 1908. 
rever.sing the decree of the Township Court 
of Uenzada, and dismissing tlic plaintiff’s 
(appellant’s) suit tiled in Civil Suit No. Co9 

of 1907. 

Mr. Chari, for the Appellant. 

.Mr. »^. C. UtiUu. for t!ie Respoiulonts. 

JUClgmGnt,i—In 1902 appellant sued 
lespondeut for possession of some land and 
got a decree, which he proceeded to execute 
in 1903. Both respondent and Ins wife were 
on the spot notilied by tlie bailiff of the Court 
that they must turn out of tlie land. They, 
or one of them, promised to vacate but they 
did not do so and have not yet done .so. 
Nothing happened further till 19U6, when 
respondent initiated fresh execution proceed¬ 
ings. The Township Court (tliat of Uenzada) 
lield tliat the fresli application for execution 
wa.s time-barred under article 1G9 of the 
second Schedule of the old Limitation Act 
and dismissed it. On appeal tlie District 
Judge of Uenzada painted out tliat by virtue 
of section 230 of the old Civil Procedure 
Code the application was not time-b.arred but 
dismi.s.sea the appeal and confirmed the 
lownship Court’s order on tlie ground tliat 
tlie decree had been executed in 1903 and 
could not be executed again. A .suit was 
then brought for ejectment and for recovery 
c inesiie profits. Issue.s were framed in the 
township Court whether the suit w ' 

and whether it was bad for 
misjoinder of cau.ses of action. Tlie Townsliip 

Coart l.eld liat it was res fudicatn and leR 
the mi.sjoinder issue in conseiiuonceundecided 
lUu lownship Court’s decision was upheld 


on appeal by the District Court, which held 
that the suit was not only res judicata but 
also bad for misjoinder. The District Court’s 
order ii; appeal was dated the 12rli September 
1907. Ill 1908 thei’e was an application for 
review to tlie District Court and on the 
30th March of that yeai-, tlie District Court, 
liaving come to the conclusion that, after all, 
the suit wa.s neither res judicata nor bad for 
misjoinder, remanded tlie ca.se to the Township 
Court with a view to deciding the questions 
(«) whether symbolical possession had been 
given in 1903 and {b} whether appellant 
was entitled to damages. The Township 
Court found on botli issues in appellant’s 
favour (that is to say, it found tlmt appellant 
Iiad been given symbolical possession in 1903 
and that he was entitled to damages) and 
gave him a decree. There was an appeal 
from this to tlie District Court, wludi found 
that under section 263 of the Code of Civil 
Procedure there was no such tiling us 
symbolical pj.s.session, tliat n.) symbolical 
possession liad, in fact, been given to appel¬ 
lant and that Ihe case wa.s res Judic ifa. It, 
is against this decision that appeiUint has now 
come up to this Court. 

, The Krst question that has to he asked is 
what IS symbolical possession.” I liave been 
ix-fen-etl to vanous rulings that have more or 

less a hearing on the facts in i.ssue. In all ot 
them there are references to a possession that 
is short of and iii essence different from aotu.U 
possession. Jn some of the rulings it is 
a luded to as symbolical,” in some as 
formal po.ssession. 1 take it that there is 

that thi.s IS .so, I cannot find myself in 
agreement with the District .fudge in think- 
ing that there can be no such thing as 
W'lial, as opposed to ‘actual,” possession 

under section 2(i:i of the old Code of Civ 

1 1 'ocedurc. The decree flia 

which ill 1 1 ’ . e.xectition of 

'viiKiini i.uj.j has been lipitl i , i.„ i 

...lio. Til. ihl r imd.r 

xss 1,5 

bad refused to vicifp H ^ ^®‘'"P'^»dent s ivife 
'vould presuma'b y h^ "The^’ ‘''f- 

uLild have Iciuovcd licr. Thuru 
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was 110 refusal, however, oii the woman’s 
part. She said she would quit. Respondent, 
himself made no such promise apparently. 
What he said does not appear, but he seems 
to have raised no active objection. The 
bailiff reports that he actually ejected re¬ 
spondent, but it seems clear that this eject¬ 
ment has nothing more than an insistance 
on the fact that respondent would have to 
turn out. It is clear tliat (liis did not give 
appellant actual possession of the land, but, 
the terms of the law Iiaving been complied 
with, it seems certain that at any rate 
formal ’ possession of the land was given. 
Assuming that formal possession of the laud 
was I’eally given, liow tlo matters stand as 
regards rcd-y It is urged that re¬ 
spondent s refusal to cai'ry out their promise 
to quit or to acquiesce in their formal eject¬ 
ment, as the case may he, gave a fresh 
cause of action and that tlie principle of 
rcd'jndavi/u dees not apply. Several author¬ 
ities have hec-n quoted in support of tliis 
contention, the most apposite of which is that 
of y/uMU/i Chauddtf v. Kailas Oiaudra 

Nn/f/Zi (1), \^ here it is Iicld that a defendant 
who remains in actual occiipatiou nutwitli- 
staiiding e.xccution must he regarded as a 
trespasser wlio commits a fresli act of 
dispossession and tlins gives a fresh cause of 
action.” I think it can be .said that tiiero 
was full execution in this case, even though 
the posse.ssioii given was formal and not 
actual, and (ho principle enunciated above 
must he held applicable to the present case. 

I must, therefore, hold tliat tlie suit is not 
haired by ns jwUcata. The judgment and 
decree of the lower ajipellate Court ar*e set 
aside and tho.se of the Court of lirst instance 
restored. Appelhiiit will get his costs in all 
Courts. 



s V,-. N. vx 


Appeal allofVi’d. 


(s. L. (HUO) 1 I*. iJ It. UO 

t;PPi:R llLMiMA .lUniCIAIi com.mis- 

SIONKirS COURT. 

Ski'i.M) Civil, Ai'i’kal Xo. ti-ty OF lOOS. 

August Ul. 1909. 

I'rf'sotf: —-Mr. JIcColl, J. C. 

XGA TUN HAW and another —Ai i fi.lants 

vi’isns 

All KYI) AND ANOTIIKIC—Re.SI'OXDENIS. 
Mofhitiiif — JU'ilruijitiiiii — Vtthtiilion 


lu a suit for redemption the subjcct-mattor of tho 
suit IS the property which tho plaintiff seeks to re- 
coyer. Therefore, the value of tho suit is tho market- 
value of the laud at the time the suit is filed. 

Air. Pha Oyice^ for the Appellants. 

for the Respondents. 

JllCl^mCnll*—The respondents sued 
the appellant.s for redemption of certain 
land for Rs. 319-8-10 in the Township Court. 
The appellants contended that as the value 
of the land was between Rs. 1,000 and 
Rs. 1,500, the Township Court had no 
jurisdiction. They also contended that tho 
amount due on the mortg.xge was over 

lU, 1,200. 

The Township Court gave respondents 
a decree enabling them ta redeem for 
Rs. 401-2-0. On appeal tlie District Judge 
increased the amount to Rs. 474-2-0. Both 

Courts appear to have confounded the valiio 
of a suit for purposes of jurisdiction with 
that put upon it tor fiscal purpo.ses. At any 
r.ite, neitlier Court quoted any authority for 
holding these values to bo the s.ame. though 
as a matter of fact as regards redemption 
suits there is sucli authority. 

In this appeal tho question of jurisdic¬ 
tion has been raised again, and it is cjuteud- 
ed that the value of tho suit for the purpose 
of jurisdiction is the value of the land sought 
to be redeemed, c.ilculated according to 
section 7(V), Court Kees Act. On the other 
hand, for tho respondeuts it is contended 
that tho value for the purposes of jurisdic¬ 
tion is the amount for wliich redemption i.s 
sought. lu support of this coiitentiou Air. 
Pillay had quoted several rulings, and he 
says that the practice in Upper Burma has 
for the last 20 years been as stated. 

After examining various decision.s of tlic 
High Courts, 1 am of opinion that neither 
contention is correct, and that tho decision of 
the Chief Court of Ijovver Burma in Mannj 
Ktjaw Dun \\ yianng Kyaw and U Myat San 
(1^, namely, that the value of the suit is the 
market value of the laud at tlie time the suit 
is tiled, is correct. 

The (piestion^ depends upon the meaning 
of the plirase “ .subject-matter of tlie suit” 
used in section 3, Upper Burma Civil Courts 
Regulation. 

1 he Suits Valuation Act gives a little 
assistance. A redemption suit, when the 
laud is in the possession of tho mortgagee, 

us in this case, falls under section 7 (IX), 

(1) 1 h. B. K. ao. 
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Court Fees Act. Such a suit is not reterred 
to in section 3 of tlie Suits Valuation Act 
which gires the Local Government power 
to make i-ules for determining the value of 
land for purposes of jurisdiction in certain 
suits, nor is it referred to in section 4. Sec¬ 
tion S runs; — 

‘Where in suits otlierthan those referred to 
in the Court Fees Act, 1870, section 7, para¬ 
graphs V, VI and IX and paragraph X, clause 
(d), Court-fees are payable nd m/orc/n under 
tile Court Fees Act, 1870, tlie value as de¬ 
terminable for the computation of Court-fees 
and the value for purposes of jurisdiction shall 
be the same.” Redemption suits are thus 
expressly excluded. Consequently the ruling 
of the Full Bench of the Madras High 
Court (dissented from by two of the Judges) 
in iV(7«a i'il:fa7na, Zamorin 'Slaliaraia Bahadur 
of Cahciit y. Snnja x^arauana Bliaita (2) 
that in redemption suds the subject-matter 
of tile suit is the amount expre.ssed to be 
Roeured by tlie instrument of mortgage has 
been overriden by tlie legislature. 

htl 1 that m a redemption suit tlie snhjeet- 
matler of the suit was not tlie inarket-valiie 
'f the land but the amount for whicli redomp' 
tmii was soiiBht, Tliis ruling does not 

ronlliet with sertion S, Suits Valuation 

ml C ^ ^ '''’"■“'■O''’ wt't not disenss- 

od and no reasons were gii-en for the riilin.. 

1 iis ruling was followed in Am„n«l Bogcnn 

V. Wumn U\ (,t), but again no reasons 
were given beyond the fact that therc was 
n long current of rulings in favour of Hmt 


tiir:;': tai r‘'"r h/"*' 

remarks later °f I'ls 

matter was tiie am '* "“'•^^''‘esubjeet- 

-!'>e amount 

"■I'o diVsenred 'frLt'tlm 

Vom the Madras Full liencl, 

0 M. 2.S4. 
f'^) o A. 3:12. 
bB 8 A. 43S. 

(5) 11 a o9i. 


ruling. If this view be correct, it follows 
that the mortgagee would have tlie absolute 
right to determine in what Court the suit 
sliould be brought, and could thus harass 
Hie mortgagor with impunity, as stamp fees 
would still be calculated according to the 
amount secured and not according to the 
amount claimed. 

The most weiglity objection to tlie pro¬ 
position that the valuation sliould be calculat¬ 
ed according to the amount for wliich redemp¬ 
tion i.s sought and not accoiding to the 
market-value of the property i.s, in my 
opinion, that tlie title to a valuable property 
mortgaged for a petty amount might then 
be decided in a Court of low jurisdiction. 
Ihis objection is of the greatest weight in 
Upper Burma, wliere land has enormously 
increased in value, and where .suit for the 
redemption of ancient mortgages wliich 
secured petty sunns, in wliich an ab.solute 
title to tlie land is set np by tlie alleged 
mortgagee, are very common. 

This objection was referred to in Unpehand 
hhnnrhnnd y, Balvanf Naraimn ^ but it 
wasstated tlmt though tlietitle to valuable 
property might be in is.sue in a .suit before 
a Court of low .pu i.sdiction, the Court that 
heard the appeal would be determined by 
the value of the property. This, however, 
Honld not he the case in Upper Burma. 
Lnder section 12 (;J), TTpp.r Burma Civil 
Cnnrfsllegnlat.on, an appnal from a, ilooree 
Of a JownMiip Court ],>« (o (l.a DlMrict 
Oou.t ami ronsoriuonfly if a person sued 

nineps "■'’rdi a lakb of 

the defendant denying the mortgage in h>fn 
ami sethng up an absolute tide, and tlie suit 
'vere cognisable by a Township Court the 

appenl would he to tbe District Court,’and 

sb 1 C "'if'* <l'e Town- 

skip Court on 11,0 facts and tbore were no 

point of law involved, tbere would be no 

lit lerappeal. It r, obvious that such a 

state of Hungs would be utterly confrarv to 

ReyibaViLf 

Amn (0), tbe H,gb Court of liombnv whilst 
professing to follow the above-mentioned 
decision, upparently dissented f,„ni tbe view 
hat toe criterion was tbe amount reniuiniug 

Oil tbe mortgage, and I.eld that it 

(<0 14 n. 10. 


4CG 


INDIAN CASES. 


[1910 


KfJA XYAN nyr v. xga kyaw xya. 

wa*; tlio amaunfc of the mortgage the rights 
(!;)nnecteJ witli which are tlie subject of con¬ 
tention in tlie mortgage suit/’ If by this is 
meant Hie amount originally secured by the 
mortgage, it seems to me that the decision, 
which was given after the Suits Valuation 
Act came into force, conflicts with that Act, 
because, if \t was ioteuded Uiat in redemp¬ 
tion suits the value should be calculated for 
purposes of jurisdiction in the same way as 
for fiscal purposes, paragraph IX of section 
7 of the Court Fees Act would have been 
omitted from section -S of tlie former Act. 
If it does not mean tliat, and does not mean 
the amount remaining due on the mortgage, 
but the total amount of the loans taken on 
the security of t he property without allowing 
for payments made towards extinguishmeut 
of the mortgage, the decision does not follow 
previous rulings hut laj's down a dilterent 
criterion to tliat arrived at in any other 
ruling. 

It seems to me that there is much force 
in the following observations made by !Mr, 
Justice Maliinood in Ai/icumt Uegam v. Bhajau 
Ld (•!:) already referred to:—“Again, the 
allegation of the plaintilTas to the extent of the 
limitation npun his ownership, would seem 
to be et^ually iiieoiielusive as to tlie pecuniary 
extent and value of the dispute, for, whilst, 
on the one hand, lie may be met by tlie plea 
tliat tlie mortgage charge is far higlier than 
that stated by liini, on the other hand, I 
think that the learned Pandit for the re¬ 
spondents put llie matter very forcibly, 
when he said that tliere may be cases in 
whicli the plaintilf olfers to pay nothing at 
all, because the whole amount of the mort¬ 
gage money lias bjcn paid either from the 
usufruct or otiiorwise. 1 liavo called this 
lust argame.it forcible, beciuse, if the extent 
of the money which the plaintilf mortgagor 
olVer.s to pay is to regulate the value of tlie 
subject-matter in dispute, in tlio case con¬ 
templated there would be no standard for any 
calculation of the value .... And, of 
cjurse, apart from the question of the mort¬ 
gage money, a redemption suit may be met 
by the plea that eitlier on account of fore¬ 
closure or prescription, the right of redemp¬ 
tion no longer exists, and it is obvious tliat in 
such a dispute the whole corpus of the pro¬ 
perty would be at stake whilst the question 
of jurisdiction lies at the tliresliold, and 
must be disposed of before the real 


merits of the litigition are entered upon 

.while in cases of texation 

everytliing in to receive a strict construction 
in favour of the subject, in questions of juris¬ 
diction the presumption is in favour of giving 
jurisdiction to the highest Court.” 

It seems to me that in a suit for redemp¬ 
tion the subject-matter of the suit is the pro¬ 
perty which the plaintiff seeks to recover. It 
obviously is so when the defendant denies 
the mortgage and sets up a title of his own and 
as the plaintilf cannot always anticipate 
wliat defence will be set up before he files his 
plaint, it seems to me that the subject-matter 
should be lield to be the property in every 
case. I prefer to follow the decision in 
Mauufj Kyaw Dun v. Manng Kyaw (1) rather 
than the rulings of the Indian High Courts, 
and in doing .so I adopt Mr. Justice 
ilahinood's reasoning. 

The appellants alleged in their written 
statement that the land was worth between 
Rs. 1,000 and 1,500. The only evidence 
as to the value of the land is that of the 
witness, Maung Pyu, who states that it is 
worth Rs. 600. It must be taken, therefore, 
that the land is worth more than Rs. 500, and 
tliat tlie Township Judge had not jurisdiction 
to try the suit. 


(a.c. (1010) 1 U. B. R. U.) 

UPPKR BURMA JUIilCIAIi CO.MMTS- 

SIONER’S COURT. 

Civa Revision No. 132 of 19Cf>. 

May 23, 1910. 

Present: —Mr. Shaw, J. C. 

NGA NYAN GYI—Applicant 

versus 

NGA KYAW NYA—Respondent. 

Morfijage—Ijcaac hy morlgayec —Ej[fect of rmlatiption 
On Hitch lensc — yfortyntjec'H IcHutee obiUructiny mortgagor 
after redemption — CompcHsation —Ci'i’iV Procedure Code 
(Act r oj lOOS^, ii. 11.5—CoilW not consUlering (hity 
the law or facts—lUegnUty or material irregularity 
Uevision, 

On tho gcnetal principle that no ono can transfer 
a larger estate than he himself has, a mortgagee cannot 
make :i lease which will biml tho mortgagor on re¬ 
demption, that is, a lease by ii usufructuary mort¬ 
gagee is determined by redemption, and tho mortgagor 
can oust the mortgagee’s lessee atanytiine of the year 
without giving him any notice; and if the lessee 
obstructs tho mortgagor and does not give him 
immediate possession on redemption, the mortgagor 
is entitled to compeiisation or damages. 

There is illegality or material irregularity whore a 


INDIAN CASES. 


467. 


Vol. YIII] 

KCIA NTAN GYI V, hOX KYAW NYA, 


Court does not duly consider and apply the right law 
or orerlooks or fails to consider the facts. 

Mr. S. MurJferjee^ for the Applicant. 

Mr. 0. O, S, Pillay, for the Respondent. 

Judgrment. — Land called naiytn be¬ 
longing to plaintift-applicant was under mort¬ 
gage and sub-mortgage. The sub-mortgagee 
let to Tun Baw, who sub-let to defendant-re¬ 
spondent, Kyaw Nya. Kyaw Nya again sub-let 
to Nga 8i. All the leases were for the one year 
1268 B.E., and were made in or about the 
month of ][ azo of that year. In Tmvthaliu 
plaintiff applicant redeemed. The land was 
mayin which would be cropped in Tabodwe, 
The sub-mortgagee on receipt of the mort¬ 
gage-money told the tenant and sub-tenants 
to give plaintiff-applicant possession. Plain- 
tiff-applicant put down a stock of paddy 
plants on the land with a view to planting 
them, but defendant-respondent by bis 
protests prevented him from using them. 

Plaintiff-applicant, therefore, sued for 
damages, which he estimated at Rs. 100 
being the entire value of a year's outturn in 
paddy. 

Plaintiff-applicant first sued Nga Si un¬ 
successfully, and Nga Si, as he says, also sued 
plaintitt-applicant unsuccessfully for damages 
for the loss he sustained through plaintiff- 
applicant preventing him from cultivating the 
land. Owing to the dispute nobody cultivat¬ 
ed the land in the year in question. 

The sub-mortgagees, Tun Baw and Kyaw 
Nya, had all got their rent in advance and 
lefused to give back any of it. 

These were the facts proved or admitted. 
Both the lower Courts decided against 
plaintiff-applicant. The lower appellate 
Court held that plaintiff-applicant redeemed 
too late in the year, that the lessee and sub¬ 
lessee were entitled to notice as pointed out 
in Smi Pyi v. l^ga Tun (1), and that plaintiff- 
applicant in preparing to cultivate before he 
had ascertained whether the lessee and sub¬ 
lessee were willing to give up possession, did 
not act in a business-like manner, and was, 
therefore, entitled to no compensation. 

It may be noted that defendant-respondent 
merely denied having received intimation of 
the redemption. It is contended for plaintiff- 
applicant that tlie lower appellate Court 
was wrong, that tlie sub-mortgagee could 
not give a better title than he had himself 
that plaintiff-applicant was under no obliga- 

(1) V. B. R. (1897-1001), II p. -114. 


tion to wait till after the cultivating season, 
and that if the lessee was damnided his 
remedy was against his lp.ssor. To bring 
the case within section 115, Civil Procedure 
Code, it is contended that the Additional 
Judge of the lower appellate Court did not 
apply his mind to the fact that plaintiff- 
applicant was not a party to tlie tenancies. 

The governing principles are those of equity, 
justice, and good conscience, hut to assist in 
deciding on these principles the rules con¬ 
tained in the Transfer of Property Act as 
interpreted by decision of the High Courts, 
and works like that of Dr. Ghosh on the 
Law oflMorfgage, maybe referred to. The 
learned Advocates have not cited any author¬ 
ities, and I have not been able to find in 
the hooks anything about leases by usufruc¬ 
tuary mortgagees such as we have in Upper 
Burma. 

The general rule is that a lessor cannot 
transfer a larger estate than he has himself. 
Hence a life tenant cannot give a perpetual 
lease. 

If the les.sor’s interest is terminable on his 
death, or is dependent upon any other con¬ 
tingency, tlie lessee's interest cannot enure 
beyond that period. 

But though in such a case the lease is 
determined, the lessor is not thereby per¬ 
sonally exonerated from such liability as he 
may have incurred by virtue of his covenants. 
He may then be still liable to pay damages 
for breach of liis covenant. (Gour’s Law 
of Transfer in Biiti.sh India, Volume 3, 
page 1226.) 

In other words, the lessee has to give up 
the property, and claim damages from the 
lessor. 

Ghosh says generally (without excepting 
any particular description of mortgage), “It 
should be noticed that a mortgagee in this 
country cannot alter the terms of a subsisting 
tenanc 3 ’', or make any new lease whicl» would 
he binding upon the mortgagor on redemp¬ 
tion.” (Ghosh’s Law of Mortgage, 3rd Edi¬ 
tion, page 374.) 

The argument put forward on btdialf of 
the plaintiff-applicant assurne.s that the.se 
I'ules apply to a lease b^' a irsnfinietuary 
mortgagee. 

Tlie learned .\dditinnal Judge of the Dis¬ 
trict Coutt apparentlj' assumed on the con- 
ti'aiy tliat the lease by the usnfructuaiy 
mortgagee and the .snb-Ieases in tlie present 
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case held goad against the mortgagor on re* 
demplion, unless notice was given, just as 
1 Iiough they ha 1 been made by the owner, 
.S Pyt s cisn (1) had to do with a lease by 
the owner or his agent (if *' owner” is a term 
tliafc can be used of an occupant of State 
land), and, tlierefore. properly speaking, it 
had no hearing on tlie present case. 

d he Additional Judge gave no reason fi)r 
applying that decision, and cited no other 
authority for his finding. 

The usufructuary mortgagee of Upper 
Burma, as we know, takes the profits towards 
interest, and lias no accounts to render. The 
contract is that he restores the land on pay¬ 
ment of tlie (principal) luortgage-money.” 

A mortgage of tliis kind kept alive by 
further advances, often lasts mucli longer than 
bO years and tlie inoi'tgagcd property is 
handed down by inheritance in the family of 
the mortgagee. Tlie mortgagee, therefore, 
enjoys all the advantages of an owner, 
except that he must allow I'edcmption if the 
mortgagor pays the mortgage-money within 
limitation. While he has tlie land he deals 
with it ’ll practically the same way as he 
would deal with laud of his own, and he 
very frequently leases it to tenants. These 
ciicuiiKstances seem to put the Upper Burma 
iisufiuctuary mortgagee in an exceptionally 
favourable position. But I cannot find any 
authority fui holding that he i.s able to make 
a lease wltlcli will bind the inortgagoi’ on 
ledemption, Jn spite of tlie advantages 
enjoyed by the mortgagee, the mortgagor’s 
riglit to redeem remains unimpaired. I 
think it must, tlierefore, be held that a lease 
by a usufructuary moitgagee is determined 
by redemption. 

1 be question then arises whether it is 
((luitahle that flic mortgagor sliouhl he per¬ 
mitted to oust the lessee at any time of year 
without letting him get his crop and without 
having given notice. It may he that the 
lower appellate Court proceeded on this 
ground. Here the position occupied by the 
lessee must he taken to be no better and no 
worse than tliat of the mortgagee. My ex¬ 
perience ill tliis Court affords some indication 
(d’ a custom—at least in parts—by which 
land is redeemed only at certain seasons of 
the year, so as not to deprive the mortgagee 
or his tenant of the crop. But as far as I 
know, there is no generally admitted custom 
of the kind, and there was no proof of such a 


[i9ib" 

custom in the present case no such custom was 
even alleged. Apart from customit would seem 
that the mortgagee or his tenant has no 
just ground of complaint. The contingency 
of redemption is one that he must reckon 
witli and may provide against. Here the 
crop was not yet planted at the date of re¬ 
demption ; the time for planting had n«t 
yet come. Hence the lessee had nothing to 
lose by giving immediate possession: he 
could get a refund of his rent from the lessor. 
It is true the lessor would lose his rent, 
but then the mortgagor bad redeemed, which 
was a perfectlj' good reason why the lessor 
.should not get rent for the coming season. 
Therefore, nobody need really liave been a 
penny the worse. 

But anyliow I tliink the plaintiff-appellant 
was entitled to immediate possession and, 
therefore, to compensation. 

Did tl e lower appellate Court’s finding to 
the contrary involve any illegality or ma¬ 
terial irregularity ? I think it must be held 
that the rules being what I have stated, 
and' there being no authority for the view 
taken b}’^ the Additional Judge, the lower 
appellate Court did not duly consider the 
law, or else that as the learned Advocate has 
contended, the lower appellate Court in 
overlooking the fact that the plaintiff- 
applicant was nob a partj^ to the tenancies 
did not duly consider the facts. This being 
.so there can he no doubt that there was 
illegality or material irregularity—.see Sfiwe 
Thin V. Sga Kynn (2). 

It remains to decide what compensation 
plaintiff-applicant is entitled to. 

Pi" No doubt, as the Additional Judge of the 
District Court said, plaintiff-applicant was 
ill great measure to blame for the loss of 
his plants. But if he had not put any 
plants on the land he would still have been 
entitled to compensation for being prevented 
from cultivating the land. 

To give him the value of a full crop, 
however, would be going too far in any 
circumstances. The crop might have been 
wholly or partly destroyed by drought or 
floods, before the time of harvest. I set a.side 
the decree of the lower appellate Court and 
grant plainliff-applicant a decree forRs, 30 
against defendant-respondent Kyaw Nya* 
Costs in proportion. 

Decree set aside, 

(2) U. H. ]l. (leO-t CC) II Civ. rro. 20. 
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J. M.- V, EJIPEROTi. 

(s. c. (1910) 1 u. B. R. 17.) 

UPPER BUR-VIA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 175 oe 1910. 

April 0, 1910. ^ 

Present :—Mr. Shaw, J. C. 

J, M.-AccnsKD. 

EMPEROR 

Penal Code (Act XLV of I860;. 85, S6-Z)r»»frc'«- 

Where an act done is not an offence unless done 
with a particular intention, it is per.uissible to con¬ 
sider volimtarv drunkenuess in dctermimnn: nhethci 
the accused had that intention and in doing so regard 
must be had to the distinction between cases m 
which intention is presumed in law and those m 
which it is to be found as a fact and is not to be as¬ 
sumed. 

Judgment. —Applicant, Eurasian 

aged 29, has been convicted in this case of 
three robberies committed on the same occa¬ 
sion on adjoining houses and sentenced to 
one month’s rigorous imprisonment and a 
tine of Rs. 20 or in default two weeks’ rigo¬ 
rous imprisonment for each otTenco. 

In another case lie has been conviclea or 
two other similar robberies committed on two 
other adjoining houses on the same occasion 
and he has been sentenced to similar punish¬ 
ment for them, making the total imprison¬ 
ment five months and the total fine Rs. 100 
or in default ten weeks’ further rigorous im¬ 
prisonment. 


■» 


The circumstances were of an exceptional 
character. It was New Year's Eve, and 
applicant was one of a party of merry¬ 
makers at the Railway institute at Kaubalu. 
Applicant’s gun was used to fire .salutes m 

honour of the New Year. 

At 2 A. M., when the last of the company 

dispersed, applicant was very drank, and the 

billiard-marker, Abbas, was sent with him 

to see him safely home. 

Applicant, however, on the way hvjki into 
the houses of five shop-keepers in succe.ssioii 
and demanded money (Rs. 5) with threats. 
He had his gnu in his hand and he enforced 
his demands by exhibiting it. In each case 
he got a small sum of money (Rs. 2) and m 
one some cigarettes in addition, and having 
got these things he made his way home. 

Abbas accompanied and assisted him all 
through. There was no evidence that ho 
was drunk. I agree with the Committing 
>tagibtrato that it was very improbable 


he would have been drinking with his master. 

It is unnecessary to interfere with the sen¬ 
tences passed on him. 

The shop-keepers went promptly to the 
police station and laid information, and the 
accused were arrested on the afternoon fol- 

^^^Applicaiit denies all knowledge of the r^- 
beries, his defence drunkenness merely. He 
denies having received the money, etc., ex¬ 
torted from the shop-keepers. 

Abbas admittedly received the loot in the 

first instance. He say.s that he gave it to 
applicant when they got to the latter’s house, 
and the Sessions Judge has accepted tins 
statement as a fact. There is no admissible 
evidence to support it. The statement of the 
Police Officer as to an admission made to him 
by applicant was, of course, directly in con¬ 
travention of section 25, Evidence Act, and 

cannot be regarded. ^ 

There is no prima facie reaso?i why Abbas s 
statement about the money .sbould be credit¬ 
ed rather than applicant’s. On the contrary 
the probability is in favour of applicant. 

The learned Sessions Judge recognized that 
the robberies were not crimes of the ordinary 
kind, which was certainly right. He over¬ 
looked, however, the provisions of section 
397, Indian Penal Code. If the offence was 
robbery, section .397, undoubtedly, applied, 
and in that case the sentences passed were 

illegal. 

Applicant has accordingly been called upon 
to show cause wby the sentences should not 
be enhanced. The first point for determina¬ 
tion is whether the offence amounted to rob¬ 
bery. Unfortunately 1 have not had the 
assistance of legal argument, and the question 
is one of considerable difficulty. 

The Committing Magistrate and the rfe.s 
sions Judge alike assumed that applicant's 
drunkenness did not affect the question of 
bis guilt. The law is contained in sections 
85 and 80, Indian Penal Code. The Rul¬ 
ings on the point are extraDi Jinurily t’e\y. In 
(2neen-K^mprcss y. Dasser Bhooijan (1), it was 
assumed that knowledge and intention sto.xl 
on the same footing, and it was lielJ that 
the fact of drunkenness shouhl he eliminated 
so far as knowledge or intention was concccn- 

e d. , ] ' \ ’ 

The .same ass\iuiptiou was ma le in .\ja 


(1) s W. U. Cl. U. 71 
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San V. King-lSnperor (2). The late CInef 
Judge ot the Chief Court there said: **Iu- 
toxication does not affect the presumption, 
as to intention or relieve him of res¬ 
ponsibility” and although intoxication can¬ 
not be considered as affecting the intention 
of the accused (section 8(3, Indian Penal 
Code).” 

Neither of tliese decisions, however, quotes 
the language of section 8(3 or explains why it 
is to be taken as treating intention and know¬ 
ledge in tlie same way. 

That section runs as follows:-’“When an 
act done is not an offence unless done 
with a paiticular knowledge or intent, a 
person who does the act in a state of intoxica¬ 
tion sliall he liable to he dealt with as if 
he had the same knowledge as he would have 
had if he Iiail not been intoxicated, unless tlie 
thing which into.Kicxted him was administer¬ 
ed to him without liis knowledge or af^ainst 
his will ” 

The rennrkahle fact about it is that it 
does not say tliat tlic accused shall be 
liable to he dealt witli as if he had the^'^iwie 
intention as he would have had if he had 
not been intoxicated. 

It appears to me that this omission can¬ 
not be assumed to he accidental. Several 
reasons might lie given for this opinion. 
One IS that according to IhigUsh law the 
fact of intoxication, where the intention of 
the person committing the crime is an element 
of tlie Clime itself, may he taken into con- 
siileratiiMi in determining wlietlier lie forme.1 
tlie intention necessary to c institute the 
(.lime. Ihis i*» .Said to liave heou laid down 
in a series of decisions beginning with Iteg. 
V. Dohertg (.3)—[SVe notes to section 8(), 
Indian Ptmal Oode, in Kinealy's Indian 
Penal Code(-Mh K liti m. 100.;), and Uatanlal’.s 
Iriw of Crimes (5th I'hlition, 

Mayne says; There seems no reason to 
.suppose that the framers of tlie Code pro- 
posed to introduce a different rule from that 
of tlie I'higlisli law”—(Criminal Law of India, 
3rd J'hlition, paragraph 201). 

Kiiiealy say.«: *‘The same rule” (us the 
Rule of Knglisli law) “prevails in India 
where it lias lieen laid down that intoxica¬ 
tion is a material element in determining the 
intention, hut that to plead it successfully as 
a bar to punishment it must be of such a 

(1») 2 L. h. it. 20J; 1 Cr. L. J. 473. 

(:{) 10 Co.x. C. C. 3U0. 



nature as to escludo the idea of deliberation? ' 
or design.*’ Unfortunately the four cases • ^ 
which he cites as authority for this proposi* --W 
tion are not published in any volumes of Re¬ 
ports available to me. 

In Itim Sahoy Bhur (4), Mr. Justice 
Glover said: Voluntary drunkenness does 
not palliate any offence, but it is generally 
taken into account as throwing light 
on the question of intention.” That was 
a case of a drunken quarrel where the 
accused liit the deceased with lathis and so 
ruptured his spleen. It was held that 
there was no intention to kill. Presumably 
what was meant by this was that there 
was no intention to cause death or injury, 
sufficient in the ordinary course of nature to 
cause death. The accused were found guilty 
of culpable homicide not amounting to 
murder. Apparently they were presumed 
under section 86 to have known that they 
were likely to cause death. 

The only other case I have haen able 
to find is also the only Burma case besides 
Nga San v. King-Emperor (2) above referred 
to, where the question under consideration 
is dealt with. This is AhiliilKarim v. Qneen^ 
Empress (5). The Judicial Commissioner 
of bower Burma, Mr. Hosking, there 
said: “The Legislature appears to have in¬ 
tended to make a distinction between the pi’C* 
sumption as <o knowledge and the presumption 
ns to intention, and though ordinarily inten¬ 
tion is to be inferred from knowledge, I do 
not think it is to be inferred where the know¬ 
ledge is merely a legal fiction,” that is, a^s I 
understand, where by reason of iutoxicatiou 
the accused actually does not know but under 
section 86 is presumed to know. The distinc¬ 
tion here drawn between knowledge and 
intention is in accordance with the view 
I have expressed above. The limitation on 
inference is not to be found elsewliere. 

Alayne’s remarks on intention are in point 
here. He says: “intention is sometimes a 
presumption of law” (as where the accused 
kills a man by striking him on the head 
witli a loaded club and he is presumed to 
have intended to cause death as he is 
presumed to have intended the natural or 
necessary consequence of his act even if ha 
i.s drank), “sometimes it is a mere fact to be 
proved like any other fact (e.fif., where, lu 

(1) W. R. Jau.-Julv (1864) Cr. R. 24. 

(5) (1872) S. J. L.'ll. 650. 
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determiniug: the quality of an ofPence evi- 
deoce is necessary of a specidc existing state 
of mind which must be found as a fact and 
cannot be assumed, as when grave and sudden 
provocation has been received but the ac¬ 
cused is shown to have acted from a pre¬ 
conceived malicious resolve to kill, or under 
the excitement of drunken passion rather 
than under hxed and settled malice: or where a 
man is found in the bouse of another at night 
and it is shown‘‘tliat he was drunk and, there¬ 
fore, did not enter witli the intention of com¬ 
mitting robbery)’’—i-re ilayne’s Criminal 
Law, 3rd Edition, paragraph 201. 

On considerationof the foregoiiigautliorities 
I am of opinion that where an act done is 
not an offence unless done witii a particular 
intention, it is perniissihle to consider 
voluntary drunkennessindetermiuingwhether 
the accused had that intention. In doing 
this I think that regard must be paid to the 
distinguishing circumstances illustrated by 
Mayne. 

These points are of vital impndance in the 
present ease. Here is n niaii wlio according 
to the evitlence is of good character and is 

not even in the habit of getting drunk. On 

a festive occasion he gets very drunk and 
tlien on his way lioine breaks into five petty 
shops in succession, and demands small sums 
of money with threats enforced by tlie ex¬ 
hibition of a gun which he happens to liave 
'\ith him. On tiie face of it his otfenco was 
robbery of the kind in which extortion is 
involved (section 3[)t), Indian Penal Code). 
Now a inan is said to onunit extortion who 

intentionally puts any p 2 r.ion in fear of any 
injury .... and thereby dishonestly 

induces him to deliver.any 

property” (section 3S3). 

And a man does a thing ‘‘dishonestly” 

V lien lie does it with the intention of c lusing 

wrongful gain and wrongful loss” (section 

24) —wrongful gain being "gain by unlawful 

lueans of property to wliich Mie person gain- 

iiig it is not legally entitled," and wrongful 

loss lo-ss by unlawful means of property to 

which the person losing it is legally entitled” 
(section 23). 

Must we or can we liold on the evidence 

that applicant acted "dishonestly,” within 
this definition? 

As we have seen, there was no admissible 

cviueuco to bliyw thiit appliouut ever gut the 
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money. He denied all knowledge of what 
became of it. 

Iq my opinion applicant must be taken to 
have acted under the unreflecting influence 
ot intoxication, and not with the intention of 
causing wrongful gain or wrongful loss 

As regards the element "dishonestly,” the 
case appears to be one where the particular 
intention must be proved and cannot b'=‘ 
presumed. 

I hold, therefore, that the necessary inten¬ 
tion was wanting and that applicant did 
uot commit robbery. 

But he did commit hou.se-breaking by night 
with intent to commit criminal intimidation, 
and with criminal intimidation sections 45 7 
danse 1, and 50fl, Itidian l^enal Code. 

Here the intention was, I think, clearly of 
tlie other kind and must be presumed. 

I alter the three convictions here in ques¬ 
tion to convictions under section 457 
c ause I, Indian Penal Code, and I reduce 
the three sentences to one months rigorous 
imprisonment for each offence, the sentence.s 

to run concurrenfly. 

•y-nU’iica reduce 1. 


U <■. (IDlu) I’U. fi. ) 

UPPEll liURMi JUDICIAL COUMls 

SIONKR’S COUKT. 

Kiiisr Civil Arr;:u, No. 30.5 oe iao.9. 

May 11, 1!U0. 

Present-.—Mv. «haw, J. C. 

.Ml OIL—Ai'i'iaLAM' 

NCrA ON GAINO axu a.notui:;^_ 

UKSPnxutJMS 
.1,7 1M720. >•. 

LnnU.xd and ten;nf-l\,Urc u) tnfa./nre 

nJra>u—L.;,l^ IcnanI far-T.n „sfc,- of Pro 

f'rhj Art (l\'vf\SS-Z)..<. lUS (r). ' 

Tnogm-iMl niL l.i,l i„ l\u-second para-, .o|- 

..I ..echo,. u ,.„L 

ilo away wnh the .listiiietioii n\,sewed in the Ka-disli 

iuipos^i- 

The covenant in a leas.- wa^ tl.at (hu tenant '- onkl 
jiuy rcMit uiioth(‘r he t^ot ;i crop or not: 

//e/.t. that, apart iroin the ^ai-I envenanf (he con¬ 
tract to (lay rent dut not iMaonu' vuiil if ouin-to a 
failure of rain the tenant dicl not -et anven.p. *’ 

Ml’. J. C. Challrr)'''.. fi,)r (lie .Vpiiellaid. 

^Ii. ( . ft. Pillii//, lui' (he Ist. Ke.spoiideiii. 
J HCig’I'nCnt •—l .sec no I’cason to doubt 
the correctness of the order setting aside tlio 
abalenieiit. 1 therduie cenliiin it. 
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Plaintiff-appsllant suei to racover 425 
baskets of parMy or the value Rs. 310 as 
rent of her laud for the year 1270 B.E. 

The first paragraph of the plaint alleged 
that the land was leased by “the attached 
document.” This was the lease, Exhibit ... 

The defendants-respondents in their writ- 
ten statement admitted having worked plain¬ 
tiff-appellant’s land for a rent of 425 baskets 

of paddy as alleged in paragraph 1 of the 
plaint”. 

Theii defence was that as the early rain 
failed they “returned” (i>., asked plaintiff- 
appellant to take back) the land—this in 
Wagauiig — when plaintiff-appellant made a 
farther or supplementary agreement 

• .; they were not to pay rent if 

owing to failure of rain they got no crop and 
would have to buy paddy to pay the rent. 

1 he pleadings do not show tliat plaintiff- 
appellant disputed tl.e failure of rain ami 
defendants-respondents’ failure to get a crop, 
but the lown.slnp Court put this in issue. 

Althougli the Township Court did not 
insider it necessary to come lo a finding on 
the point T tlmik the evidence showed clear¬ 
ly enough, as the lower appellate Court said, 
that there was a general failure of rain at the 

right time and that defend ints-respondents 

were unable to work tlie laud (u- get a crop 
accordingly. It was not the plaintiff-appel- 

lants case that tlie defendants-respondents 

got or miglit have got a crop. I do not think 
It IS open to lun to say so now. What she 
alleged was tliat defendants-respondents 

were liable for C,e rent wliether tliey got a 
crop or not. The lease expressly pr.ivided 
that rent sliould he payable whether defen- 
dants-respondentsgot a crop or not This 
stipulation appears as an interpolation, and it 
IS contemled now on defendants-respondents’ 
belialf that the ‘Icfemlants-respondcnts never 

e.xpressly a<hnitled 1 he correctness of the cloni 
inent, aiidtl.at on the face of it, it disclosed a 
material alteration and as sncIi was invalid 
Jlut 1 am of opinion that tliese object ions can¬ 
not he entertained at this stage, in face of the 
auinissioii above nienl ionefl in the written 
statement {see 0. VIIJ, 5) ard the nature 
of the defence set up. Plaintiff-appellant ad- 
niitted tliat defendants-iespoudeuts wished to 
giro up file land in TuirthaUn ovThadingynt, 
bat siie said that she refused to take it back! 
and called two witncs.ses to prove this. As 
the Township Court ubesrved, there was no 



apparent coutradicfciou on this point, as de¬ 
fendants-respondents admitted that when 
they returned the land in Thadingyut plain¬ 
tiff-appellant refused to take it hack. 

Defendants-respondents called two wit¬ 
nesses to prove that they first offered to return 
the land in Wagimng^ and that plaintiff- 
appcllaut then told them to keep it, and 
made a (supplementary) promise that they 
need not pay rent if they got no crop and, 
would have to buy paddy to pay it. The 
plaintiff-appellant denied all this. 

There can be no doubt that the Township 
Court was I’ight in fiuding that defendants- 
respondents failed to prove this supple¬ 
mentary agreement of Wagaung which they 
alleged. The only witnesses they had to it 
were defendant-respondent, Po Tin, and his 
brother-in-law, Po Naing, whose statements 
are not convincing, and without corroboration 
cannot be held sullicient. The Additional 
Judge of the District Court appxreubly cm- 
curred with the Township Court on this 
point, though his remarks are not very 
precise, and hai’dly indicate as correct an 
appreciation of the evidence as the Township 
Court had. 

The Township Court in this state of facts 
found for the plaintiff-appellant. But the 
lower appellate Court upset that decision in 
a very summary manner. The learned 
Additional Judge assumed that section 56, 
Contract Act, stood in the plaintiff-appel¬ 
lant’s way. He said,—“Tlie contract to work 
the land and pay rent was contingent on the 
rainfall being favourable. It was not, and, 
therefore, it became impossible to work the 
laud. The contract is void”. 

The Additional Judge in these remaiks 
gave no (leed to the express stipulation inter¬ 
polated in the lease as already mentioned; ho 
also assumed that the rent was to be paid out 
of the produce of the laud, and that it became 
impossible for defendants-respondents to pa/ 
if they did not get a crop: which was a very 
lai’ge assumption to make even if there had 
heeii no .stipulation f jr the payment of rent 
wliether defendants-respondents got a crop 
or not. 

Having regard to the language of the lea.se 
I am of opinion tliat all that it stipulated for 
was file deli very of so much paddy as rent, 

beotion 5o of tlie Contract Act is not free 

from difficulty as the commentaries suQicioutly 

bIiow. It is supposed to liave been intended 





INDIAN CASES. 


VoL Tin] 

Ml MB V. 2i<iA ON GAING. 

for abroad simplification of the English law 
on the subject (see Pollock’s Indian OontiMct 
Act, 2ad E.iition, notes to section 53). Pat 
it is admitted to have introiluced a very 
important variation (Pollock ibiW, also 
Cunningham and Shepherd’s Contract Act, 
10th Edition, notes to section 5 5). According 
to English law, a contract to do an act which 
becomes impossible iu hue after tlie contract 
is made, becomes void when the act becomes 
impossible, but a cnitract to do an act which 
becomes impos.«ible ////nr/does not become 
void unless, according to the true intention of 
the parties, the agreement wa.s conditiotial on 
its performance being or continuing pos.sible 
in fact (Pollock’s Principle.s of Contract, 7th 
Edition, pages 3^8—4.37). The Contr.ict 
Act make.s no distinction of thi.s kind. In 
the second paragraph of section 5(3, so far as 
contracts to do an act wliich becomes impo.s* 
fiible in fact are concerned, it lays down us a 
general rule wliat was the Englisli law only 
in certain exceptional cases (see Pollock’s 
Contract Act, in Joe cif. Also hi.s Principles 
already cited, page 437^t. 

Cunningham and Shepherd say of the 
second paragraph, “further it is to he observed 
that the term used is no longer iinpo.ssible 
in itself’ but ‘simply impossible,* and lienee 
it may be inferred that "tliecontractbecomes 
void when the act stipulated for becomes 
impracticable in the ordinary sense of tlie 
word, provided that the inability is not duo to 
the promisoi’.s actor default”. . . Put tliey 
go on to add, ‘It cannot, however, he intended 
that a contract .sliould become void on tlie 
ground of impossibility merely because the 
promised act becomes more ditficulo or burden¬ 
some than was expected, or bec.iuse tlie con¬ 
sent of some third person on wliom tlie per¬ 
formance of the act depends cannot be 
obtained*’. And I think we must ad<l, it can¬ 
not be intended that a contract to pay 
Ks. 10,000 by a person who becomes a pauper 
sliould become void. If it were, eveiy debtor 
unable to pay would he at liberty to avoid his 
contract under this section on the plea that 
it had become iinpo.ssible to perform it. In 
fact the distinction ob.served in tlie Eiiglisli 
law between subjective and objective impo.s- 
aibility must be taken to subsist. Pollock 
explains it as follows in a quotation from 
Savigny (Obi, I., 3S4). Pollock on Con¬ 
tracts, 7th Edition, page 403. 

“Impossibility may consist eithei in the 



nature of the action in itself, or in the 
particular circumstance.s of the promisor. It 
is only tlie first or objective kind of im¬ 
possibility that i.s recogni/.ed as such by the 
law. The second or subjective kind cannot 
he relied on by the promisor for any purpose, 
and doe.s not release him from the ordinary 
consequences of a wilful iioii-performance of 
lii.s contract. On this last point tlie mo.st 
obvious example is that of the debtor who 
owes a sum certain, but has neither money 
nor credit. There is plenty of miney in the 
world, and it is a mitber wholly personal to 
the debtor if he canuol. get the money he has 
bound himself to pay”. 

yiy opinion, therefore, is that, apart from 
the interpilated stipulation before referred t) 
the contract in question w.is not void undei 
section 53, Contract .Act. 

It may be noted that in English law, for 
the re.asun just explained, viz., that the 
impossibiliti'’ is personal and relative, a ten¬ 
ant i.s not released from his obligation to 
piy rent by the accidental destruedon of 
tlie promises demised. JJy the Civil law, 
on the contrary, it i.s an incident of the 
contract to pay rent that it i.> suspended by 
inevitable accident de.stiv>ying or making use¬ 
less the tiling demised (Pollock’.s Principles, 
page 4l(}), and the Transfer of Property Act 
in section 103 (e) appears to Irive adopted 
the latter rule to a certain extent. It i,s 
there provided tliat “if by tire, tempest, Uiod 
or violence of an army, or of a mob or other 
irresistible f<)rce, any material pirt of the pro¬ 
perty be wholly destroyed or rendered sub¬ 
stantially and permanently nntit for the pur¬ 
poses for which it was let. the lease sliall at 
the option of the lessee be void.” 

lint it is to ho observed thatncitliei the Civil 


law nor the rransfer of Property Act provides 
that the contract to pay rout is to be void if 
owing to a failure of laiu the tenant does not 
get a crop. 

The failure of rain i.s, J think, a coiitla- 
gency wliich the parties cmM have foreseen 
and provided for by a .special condition in the 
Contract; and one of tlio ordinary risk.s wliich 
they must be understood to have liad before 
them and to have taken upon tiieni in mak¬ 
ing such a contract, like contrai-y wimls in 
a charter-party. It. thus diiVers from wliat 
is called an “Act of God,” which Pollock 
detines as “ati event which, as between tlio 
p.U'tie.j and for the purp..».je of the mailer 
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iu band, cannot be definitely foreseen or 
controlled.” (Pollock’s Principles, pages 
414-415.) 

As iu the case of tbe demised premises 
being burnt by fire, the question is which, 
in tbe absence of a special agreement, is 
the better distribution of the hardship. It 
is bard for a tenant to pay rent for land 
out of which he lias failed to extract a crop. 
It is hard for a laiidloi'd to lose the rent of 
laud which he has let (Pollock’s Principles, 
page 41o). I liave gone into these ques¬ 
tions because of the doubt thrown on the 
interpolated stipulation, and because of the 
contention put forward on ilefeudants-re- 
.spondents’ behalf that it is inequitable to 
make defendanls-respondents pay rent when 
they did not get a crop. 

In truth, it is no more inequitable that 
defendants-respondeiits should pay the rent, 
than that plaintiff.appellaut should lose 
the rent, and as far as my study of tlie 
question enables me to saj-, the law would 
have laid the loss upon the defendants* 
respondents in the circumstances of the 
present case—apart from their special 
covenant to pay wliether they got a crop 
or not. 

But that covenant, forthe reasons before ex¬ 
plained, must be taken to have formed part 
of the contract. 

It has been suggested that such a 
covenant is nuconscionablr and .sliould not be 
enforced. 

I have already .said oncugli to show that, 
iu my opinion, it is not unconscionable, 
and 1 know of no provision of law by which 
the Courts could refuse to enforce it. No 
questionof undue inilnence arose here: the par* 
ties stood on equal terms when they entered 
into the contract. 

Tlie decree of the lower appellate Court is 
set aside and that of the Township Court is 
restored with all costs. 

-IppcnZ aihnvrd. 
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UPPER BURMA JUDICIAL COMMIS- 

SIGNER’S COURT. 

Civir. Revision No, 128 of 1909. 

May 25, 1910. 

PrescH/:—Mr. Shaw, J. C. 

MI HLA MIN— .Applicant 




lecal kepuksentative of mi 
HMYIN Deceased and otheks— 

Respondents 

O/190SJ, .*?. 151; 0. 
AAA/i/ /?)• o and 7—Pauper suit-Objection on the 
V>ound that theiMujicr plaintiff has co-heirs uAo \cant an 
adjudication as defendants without paying Court-fee. 

An application for permission to suo as a pauper 
was ojiposcd on the ground that the applicant 
Jiail co.heir.s, wlio were not paupers, ami that lie was 
imhjccil hy the said co-hoirs so that they might obtain 
the decision of the Court, as defendants and withoit 
paying any Court-fee, regarding their rights and 
shares m the suit property. It nas not denied that 
tlic Applicnut was a pauper; 

Held, tliut the above couteutioii was untenablo and 
that the applicant was entitled to bo given the per* 
niissiun sought for. 

Hale 7 of Order X.XXIII of tlio Civil Procednro 
Code requires the Court to jirocccd solely on the 
gioumU specilied in rule o, and section lol of the 
Code lias no application. 


i^Ir. S. Mukerjee^ for the Applicant-. 

Mr. H. M. Latter, for the Kespoiidents. 

J Udg merit.—This application was ori- 
gjnally presented ns an appeal under Order 
XIjIII, Rule 1 Gr). But as such an appeal 
lay only on the grounds specified in Order 
XLVII, Rule 7, and a.s none of tho.$e 
grounds existed in the present casO; I al¬ 
lowed it to be amended into an application 
in revision. 

Applicant applied for permission t> suo 
as a pauper to recover her share of the 
iiiheiitance of Nga O, a cousin, deceased, 
lliere i.s nothing on the lower Court’s re¬ 
cord outside the judgment to show that 
any opposition was offered. From the judg¬ 
ment, however, it appears that some of the 
le.spoiidents objected that applicant had co¬ 
heirs who were not paupers and that there 
was some reason to suspect that they 
have induct’d her to bring this suit, in 
order that they juay obtain the decision of 
tlie Court regarding what property the estafe 
consists of and what shares the several 
heirs aio entitled to” (without paying Court- 
fees). 


The learned Judge (Mr. Moore) thought 
that the Court might not be limited in 
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passiugorders under Order XXXIII, Rule 7, 
to the grounds specified in rule 5, but was of 
opinion that the suspicion of collusion was too 
vague to act upon, and, therefore, granted the 
permission asked for. 

Respondents, Mi Hmyiu (the widow) and 
NgaNyo, Po Tok, Yusuf and Nga Hmut 
(the business agents of the deceased as 
they are described in the plaint), then ap¬ 
plied for a i*eview on the grounds (1) that 
the Court was not bound to be satisfied 
of collusion; (2) that the fact that there 
were co-beirs who were not pauper was 
a sufficient ground for the Court to re¬ 
fuse permission, and (3) that the Court 
liad overlooked section 151, Civil Procedure 
Code. 

It is explained by the learned Advocate 
for respondents that the first two grounds 
did not rest upon section 151. The under¬ 
lying contention is that Order XXXIIJ, 
Rule 7. does not require the Court to pro¬ 
ceed solely on the grounds specified in 
Rule 5. 

As to this, Rule 7 is practically identical 
with section 409 of the old Code, and the 
plain construction of tlie phraseology em¬ 
ployed seems to me to show lliat what 
the Legislature contemplated was a deci¬ 
sion for or against the application on the 
grounds stated in Rule 5. If it had 
been intended to authorize the Court to 
proceed on other grounds, I think that 
this should and would liave been staled 
in the rule. 

Mr. Moore's successor (Captain Huberts), 
who disposed of tlie application for Review, 
applied section 151. After bearing the 
learned Advocates and referring to such 
authorities as have been cited on one side 
or the other, 1 am of opinion that section 151 
was not applicable. 

The view wbicli I take is that there ct)ald 
be no abuse of the process of the Court, when 
the applicant had a bona fide claim of inherit¬ 
ance on her own account, and was not eutitl- 
ed <0 require financial assistance from her 
co-heirs towards the payment of the Court- 
tees. If she was a pauper, and it was not 
denied that she was, she was entitled to the 
benefit of Order XXXIII. The fact that she 
imd co-heirs, who were men of means, was 
immaterial. They were under no obligation 
to pay her Court-fees. Nor were they under 
any obligation tosuc for their shares of iuberi- 


tance when they could come in as defendants, 
llie whole argument on which the respond- 
ents case rests appears to me to be fal- 
mcious, I can see no reasonable possibility of 
Government losing the Court-fees : the first 
order would be for the payment of the Court- 
fees out of the estate; and the same order 
would probably be made if the suit were 
lustiLited in tlie ordinary way on payment 
of Court-fees. But this consideration is 
mimaterial so far as the question under 
discussion is concerned, except th.at it tends 

to prove the improbability of the alleged col- 
lusion. 


The point is that even if the parties con¬ 
templated the Government losing the Court- 

fees they were within their rights in acting 
as they did. 

I think that the lower Court in applying 
section 151 did not duly consider the law, 
and, therefore, committed an illegality or 
material irregularity within section 115, Civil 
Procedure Code. 

1 set aside the order granting the review 
and dismissing the applicant's appHuatioii 
for permission to sue as a pauper. Respond- 
ents will p:iy applicant's costs in all the 
proceedings on that application up to and iu- 
eluding the present proceedings in this Court- 
2 gold mohnrs, ’ 


Order set aside. 


(s. ( 


uuiu; 1 u. a. ii 2s.) 

UPPER, BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Hevisiox No. 193 ok 1909 
May 1(>, 1910. 

PreseH/:—Mr. Shaw J. C. 

MI MYA— Api’licant 

versus 

Ml GYI— Respondent. 

Cifil Pro.-cdure Code (Art VofldOHJ, 2, O. A'YWif 
Ri\ 5 fOM/ 7—0,-dvr n-j,rfiit>f v,- i-cjnshuj applicnlhn for 
pcrniission to suen^a ixtniicr — Dtxrcc — Appeal. 

.\u order rejecting or refusing an application for 
l)eruussioa to sue as a pauper is nut a decree ainl 
therefore, is not appealable as sucli. ’ 

While rules o and 7 (2) of Order XXXIfr, 
Civil Procedure Code, do not only jnstifv hut re-’ 
quire a Court to see whether the ai)plicaut’s allega¬ 
tions disclose a cause of action, they donut oontcniplato 
the decision of such di.^puted tpicstions as caJi ho 
deterniineil only when the suit is heainl. 


^Ir. S. P. Sarvadhikari, for the Applicant. 
Mr. San 11 a, foi the Kc.spoudeufc. 
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Judgment.—Applicant applied for 
leave to sue as a pauper (o recover— 

(1) Property leftbyher aunt, Mi Shin, who 
died in 1271 B. E. 

(2) Propel ty left by her grand-father, Nga 
Hme, who died in 1212. 

As to thehitter, her allegations were that 
Kga Hme's estate was kept undivided and the 
protits shared among his heirs, and that sheas 
an heir enjoyed tier share of prulils down to 
Mi Sliin's death. 

She claimed to be sole suiviving heir to 
both Nga lime and Mi Shin; defeiulant-res- 
poiulent. Mi Gyi, anotlier niece of .Mi Shin’s 
liaving been an out-of timc grand-cbiUl of 
Nga Hme's, and liaving been adopted into an¬ 
other family, and, therefore, not entitled to 
inherit from Mi Shin. 

The Judge of the District C nirc in a very 
summary order, witliout citing any authority, 
declared that appliciiit wa.s barred by article 
12d, Schedule I, Ijimilation Act, as regards 
Nga lime’s estate, and that under no circum¬ 
stances could she he held to he an heir to Mi 


Shin. He did not explain on wliat grounds he 
came to cither conclusion. 

Without determining the questiou of ap¬ 
plicant's pauperism he proceeded to </<’»■- 
viisa the as not .showing a cause of 

action. 

Tlie lirsl point fui* delcrniination is whether 
an appeal lies from that order. 

On the face of il, it was not such an order 
as the Civil Ihocetluie Code authorized tlie 
Judge to make. 

He might, without sending notice to the 
othei siile. have r'-jerltjil the applicatinu 
under Order XXXIII, Uiile 5, if he thought 
that applicant’s allegations did not .show a 
cause of ac.tioii. 

He did not, liowever. do that, 
notice. M'^liat ho had to <lo. then, 
not gr(i)il the (ippticalifjH was to 
under rule 7. 

A plaint is n-fcti'd if it does n»)t dis- 
close a cause of action (Order VIl. Rule 111. 

And an order rejecting a plaint i.s a decree 


lull sent 

if he di«l 
it 


wliich i.s subject to appeal (section 2). 

An order rejecting (Hale 5) or refusing 
(Rule 7) an application for pel mission to 
sue as a pauper docs not involve tlie rejec¬ 
tion oi‘ dismissal of the jilaint, as tlio 
applicant may proceed with the plaint if lie 
can proi'ure the necessary Coiirt-teo Stamps 
UUde Vj). 


On a consideration of the language of 
section 2 defining “decree,*’ I am of opinion 
that sucli an order is not a decree. It is not 
an adjudication in a suit. The Allahabad 
High Court in The Secretary of State for 
India in Council v. Jillo ^1) decided on this 
ground in the same sense under the Code 
of lSb2, and the definition of “decree” in 
the New Code does not substantially differ 
from the old one in this respect. 

As no provi.don is made for an appeal 
under Order XLIII, it follows that no appeal 
lies from an order rejecting or refusing an 
application for permission to sue as a pauper. 

The incorrect phraseology employed by the 
District Judge might, of cour.se, be relied 
upon as a ground for admitting an appeal. 
But I think it must be assumed that what 
the Judge intended was to pass an order 
under Order XXXIH, Rule 7, and *hat he 
expressed himself incorrectly owing to 
carelessness or inadvertence. 

It seems obvious tha'> the Judged 
phraseology would not prevent the applicant 
from proceeding with tlie suit in a regular 
manner, if she chose to do so under liule 15. 

My conclusion, tlierefore, is tliatthe Judge’s 
Older is not open to appeal. 

But it is manifestly open to revision, and 
I am clearly of opinion that It calls for 
interference in revision. 

Clause (d) of Rule 5 and clause (2) of Rule 
7, of course, justify and indeed require the 
Court to see whether the applicant’.s allega- 
tion.s disclose a cause of action. But it 
camiot be supposed that they contemplate 
the decision of disputed questions of law, 
such as whether article 123, Scliedule 1, 
Diinitatimi Act, applies to the case and bar.s 
the applicant's claim, and whether under 
Buddliist Daw a niece by the half-blood i.s 
wholly dehari’ed from inheriting in presence 
of a niece by the wliole-blood, even when the 
latter has been adopted into another family.* 
Such <|iiestions as these are matters for 
determination, when the suit i.s heard. 

On the face of tlie plaint, it cannot be 
said that the applicant’s allegations disclo.se 
n > cause of action. 

1 am of opinion that the District Courtp 
did not duly consider the law, and was 
guilty of illegality or material irregularity in 

(1) 2i A. VVA. 

^ It i.s stato'l that tliis is the view wlilcli tlio Uia- 
Irict Juiljc lui'k ia llie ficjcat uuiC. 
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refusiDg applicant’s application on tlie 
gTonnds stated. 

I set aside the District Court’s order and 
direct that the Court proceed to dispose of 
the application according to law. 

Respondent will pay applicant s costs in 

the present application—2 gold mohnrs. 

Order set aside. 


(s. V. (1910) 1 U. B. R. 30.) 

D'PPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 204 op 1903. 

March 9, 1910. 

Present: —Mr. Shaw. J. C. 

NCrA CHIT NYO— Appellant 

versus 

MI MYO TU— Respondent. 

Buddhist Lnw~DlvorCi\ suit Jar—Position—Plohit, 
nmendnicittof—Civil Prociuhne Codc(Arl V of 190.V. 

O. ri, R. 17. , . 

A suit for bare dlroreo without and as distinct 
from partition of property does not lie under Buddhist 

Law. , 

Where a suit for divorce was instituted without 

praying for partition, the JiuHcial Coimuissioncr al- 

low*ed”tlic plaint to be ainoudcd by atlding a prayer 

for partition. 

Mr. Tha Gywe, for the Appellant. 

Mr. S(i)i lY/, for the Respondent. 

J udgment,.—Plaintiff-re.spondent sued 
for divorce on the ground of ill-treatment 
without praying for partition. Defendant- 
appellant in his written statement objected 
to tlie omission. Tlie Courts below took no 
notice of this objection. But, no doubt, 
they were bound by tbe decision of tliis 
Court in Ngu Pu*'' v. Mi Me (1), wliicli has 
not yet been overruled, to tlie efftet that a 
suit may be brought for divorce without a 
pi’ayer for partition. Tliey agreetl in 
linding plaintiff-respondent entitled to a 
divorce as hy mutual consent. Defendant- 
appellant now comes up in 2nd appeal. 
Tlie first point raised is tliat a suit for hare 
divorce does not lie under Buddliist Law. 
The decision in Tha Sov. Mi Min Oanvg (2) 
the complement to Nga Pye v. Mi Me (1) 
was recently dis.sented from by a Bench of 
the Chief Court, Lower Burma, in }fi Lon 
Ma Gfilew Xgn Pe (2). The Chief Judge 
there agreed witli (be view taken in Xga Pijc 

(1) U. B. R. l<)02.0:h II Budd. Law Div. G. 

(2) U. B. R. 1902-03. II Budd. Law Div. 12. 

(3) 5 L. B. R. 114; 4 Jiul. Gas. 30G. 


V. Mi Me (l) that Mi Qyan v. Su Wa (4) did 
not decide that a suit, for bare divorce would 
not lie, but, differing from Mr. (now Sir 
Harvey) Adamson in Tha So v. Mi Min 
Gonng (2), held Ibat tbe claim for divorce 
and the claim for partition arise out of the 
same cause of action, and cor..sequently where 
there had been a suit for bare divorce, that 
a second suit for partition was barred by 
section 43, Civil Procedure Code, 1882 
(Order II, Rule 2). All these cases, 
e.vcept the recent Lower Burma one, were 
summarized and discussed in Mi Kin Lnt v. 
Ba So ( 5 ), bub it was nob necessary there to 
decide whether a suit for bare divorce is 
maintainable. 

The learned Advocates have not been able 
to advance any new facts or arguments to 
assist me in coming to a decision. But in 
view of the Lower Burma case it appears • 
advisable to re-consider tbe question. 

First as regards Mi Gynn v. Sn (4), I 
have lead and re-read IMr. Burgess’s judg¬ 
ment again, witli all the care and attention 
1 can bestow, and I find my.self unable to 
CDncur in tbe interpretation of it given in 
Xga Pye v. Mi Me (1). 

In setting out tlie principles of tbe 
Buddhist Marriage Law it says:—“Another 
striking feature, again, is the partcrnsliip 
and community of property created by this 
equality. Wlient lie parties wed, the spouses 
virtually, if not literally, say to each other, 
‘with all my ^YO) Idly goods I thee endow,’ 
and this joint owneiship is jealously guarded 
both by written law and by popular senti¬ 
ment. Consequently, when Imsband and wife 
part there must be a separation, not only 
of heart and band, but of goods as well, and 
“nnle.s.s tliere is sncli .sppar.ation there can 
be no divorce,” etc. It proceeds:—“The 
conclusion to be drawn from these premises 
is, of course, that the appellant in suing for a 
bare divorce has mistaken her remedy. Her 
learned Advocate lias indeed admitted that 
there is bat one cause of action for divorce and 
partition of property and that appellant’s 
proper course was to .‘^ne for botli to¬ 
gether. Tlie appellant .seems to be placed 
in tliis dilemma. Fitlici’ the decree of 
tbe Court of fir.st instance is bad because 
it is inCDinplete and impei'fect. inasinncli 

“as it does not deal witli tlie pr(»perty with- 

(4) U. B. R. 1897-1901. 11 BtnlG. J,aw. Div. 28. 

U. B. R. I90 I-OG. II BihM. L:nv Div. 3. 
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out doing which there can be no divorce 
in Buddhist Law,” or if the decree stands, 
it amounts to a decree of divorce leaving all 
the property to the husband, to whom the 

wife has abandoned it. 

The appellant by suing separately for a share 
of the estate has shown, however, that this 
is not the position taken by her” (/>., that 
she has not abandoned the property). 
“This separation of suits was contrary to 
section 42 of the Civil Procedure Code . 

and in obedience to this rule 

the plaint in the present action” (Sc. the 
first suit for a hare divorce “ought to have 
been returned for amendment under clause 
(iv) (d) of section 5M, Civil Procedure Code, 
if it were not rej'-cted under tlie first part of 
the section as not disclosing a cause of action. 
“Bub if I am riglit in the analysis which I 
have madeahove of the pilnciples of Buddhist 
T^Iarriage Law, there was no cause of action 
for divorce without and as distinct from 
division of property, and the plaint should 
either have been rejected for that reason, or, 
tlie suit failing by reason of such formal 
defect, the plaint ill should under section 
Civil Procedure Code, have been permitted 
to witlidraw with liberty to bring a fresh 
suit fnr the stthjfcf-matfer of the suit. The 
effect of the order now to be passed will he 
as if this had been done originally.” 

Therefore, the suit was dismissed “upon 
the grouinls now set forth (■'"‘c. as not 
diselosinj:; a cause of action), and the effect 
was evidently to leave the second suit (for 
partition) to stand as a suit lor divorce and 
partition. 

In face of tl»e quotations just given, it is 
not intelligible to me liow Mr. Adamson 
came to the conclusion “that tliere is nothing 
in Mi Oi/ftn v. Sn li'u (4) frotu which it can 
be inferred that a suit f )r hare divorce does 
not lie,” and that what was decided was tliat 
the first suit barred the second. 


It appears to me to he inc >ntestahle that 
there was a clear decision that a suit for 
bare divorce woul^l not lie; and the head- 
note was perfectly correct. The second suit 
(for partition) was not under appeal, an<l tlio 

que.stirm whether it was haired was not be- 
fore the Court. Moreover, the first suit hav¬ 
ing been dismissed, as we have seen, because 
it disclosed no cause of action, the .second suit 
could not l.e barred. 


The Chief Judge of the Chief Court in Vfi 
Lon Ma v. Ng% Pe (8) agreed in the conclu¬ 
sion come to in Mi Kin Laf v. Bi So (.5), that 
the quotation there given from Mi Qyin v. 
Sh TJa (4) contain id a correct statement of 
the Buddhist L.\w, but he went on to say, 
‘T do not think it follows from it that, 
as stated in the head-note to Mi Oym 
V. Su Wa (4), a suit for bare divorce 
without partition of property will not lie, 
or that there is no cause of action for 
divorce without and as distinct from division 
of property.” There is nothing in the judg- 
inerit to explain how the learned Judge 
arrived at this conclusion. But in reproduc¬ 
ing the quotation he only gave a small part 
of it, and omitted what, in my opinion, was 
the most important part. Is it possible that 
be ovei’looked the passages quoted above 
which I have emphasized? His reference 
to the head note is consistent with this 
hypothe.sis. 

The judgment contains no original analysis 
of the Buddhist Law, and cites no texts 
to show that divorce can be effected without 
partition. 

I venture to think that the examination 
of the autliorities made in Mi Kin Lat v. Ba 
So (5) fully supported Mr. Burgess's opinion 
that divorce and partition are inseparable. 
Tlie first thing which I undertook to prove 
in Mi Kin Lot's casn (S) was that partition 
does not arise only after divorce, but accom¬ 
panies it and is inseparable from it, and the 
conclusion come to was that the J)Aam- 
wnfhnfs treat the division of property as 
part of the law of divorce and even deal with 
divorce in .some cases by rules about the 
division of property.” 

Section 44-1 of the 2nd Volume of the 
ICinwuii Mingyi’s Digest contains the texts 
from ten Dhnnimntl'fiis which expre.ssly deal 
with the question whether a divorce is com¬ 
plete without partition of property. Nine 
distinctly declare in effect that a divorce is 
not complete till the property has been divid¬ 
ed. The tenth is oppnrcnthj in conflict with 
the rest. This is the extract from the 
^lanngye. In Kga Vye v. Mi Me (1), l^Ir. 
Adamson relied on this passage as his 
aithonty for dis.senting from ‘ Mr. Burgess’s 
dictum in Mi Gijnn v. Sn ITn (4), that there 
can be no divorce in Buddhist Law without 
partition of property.” He quoted from the 
tran.slation given in Note 2 of Mr. Jardine's 
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notes (see at page 25). Richardson’s transla¬ 
tion and that in the English version of the 
Digest differ somewhat fro?n this and from 
each other. All fail, as it seems to me, to 
give the full meaning and effect of the 
original; they overlook the little word(**) 
“only,” and thus lose the point of the 
passage. The following is my rendering:— 
“After husband and wife have divorced, if 
the property, animate and inanimate, has not 
been divided only let the property be di¬ 
vided, according to the original decision, if it 
is liable to partition. 

Let it not be said that the husband cannot 
re-marry on the ground that the property and 
debts have not been divided yet, let him he 
at liberty to re-marry, and let the wife also 
he at liberty to re-marry.” 

The meaning, I think, is clear; the author 
of the ilamigye does not approve of re-marri¬ 
age being hindered on such a ground, and 
he says ''only let the property be divided,” 
i.e., the only thing to do is to divide, the 
property. Divide the property and be done 
with it: wby let it remain undivided and so 
raise an unnecessary obstacle to ve-raarriage ? 

I can find no support for the decision in 
2^ga Pye'seasr (1) here. It would be remark¬ 
able if the Manugye stood alone against nine 
other Dhommnlhafs, the language of wdiich 
admits of no mi.scon.struction. But as I 
understand it, there is no real contradiction. 
That this interpretation is conect is, I tliink, 
proved by the Manugye passage given in sec¬ 
tion 442. On the other hand, I have gone 
tljiough the Digest once more, and 1 am un¬ 
able to find any texts which justify tlie con¬ 
clusion that divorce can be efTectetl without- 
partition. 

I hold, therefore, as it is neces.sary to come 
to a new decision, that a suit for bare divorce 
without and as distinct from partition of pro¬ 
perty will not lie under Buddliist baw. This 
overrules A’f/a t'ye v. Mi Meii). on this point 
supersedes Tha So Mi v. OaJtng (2), and 
partly dissents ftom Mi Lon Ma v. Xga Pe 

CD. 

In viesv of thi.s finding, the <[uestion 
whether Order If, Rule 2 bars or does . not 
bar a second suit for partition after a first 
suit has been brought for bare divorce, can¬ 
not arise and it is unnecessary to decide, 
whetlier, as Sir 0. Fox held in the Lower 
Burma case last cited, the cause of action in 
a subsequent suit for partition is the same 


as that in the first suit for bare divorce, or 
whether, as Mr. Adamson held in Tha So v. 
Mi Min Gating (2), it is different. Order TI, 
rule 2, does not bar the subsequent suit where 
the previous suit disclosed no cause of action 
(see Hukm Chand’s Civil Procedure Code, 
IS'52, note to section 43). But it may be 
not(d that ^tr. Adamson based his arguments 
for a separate cause of action on the ground 
that the question of partition only arises 
after divorce. And as we have jii.st seen the 
view taken of the Buddhist Law in Mi Gyan 
V. Sn ITrt (.4), confirmed in Mi Kin Lat v. Ba 
So (5), and now re-aftirmed involves the 
negation of that pi'oposition. It remains to 
determine what course should be taken in 
the present case. 

The position is not the same as that in 
Mi Lon }[a's case (3), whicJi had to do with 
the subsequent suit, or as that iii Mi Gyan's 
rase (4:). Hei*e no suhseciuent suit has been 
brought, and the new Code of Civil Procedure 
has introduced a wider rule for tlie amend¬ 
ment of a plaint. 

Order VI. rule 17, authori/.e.s the Court 
to allow amendment at any stage of the 
proceedings, and directs that all such amend¬ 
ments shall he made as may be necessary for 
the purpose of determining the real question 
in controver.«:y between the parties. 

I allow the plaintiff-respondent to amend 
the plaint by adding a prayer for partition 
and appending sehednles of the property for 
tliis purpose. 


(s. c. ( 1010 ) 1 U. II. II. 31 .) 

UPPER BURMA .lUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Rbvisio.v Case No. 21(1 of 1910. 

June 9, 1910. 

Present-. —Ml'. Shaw, J. C. 

NCA PO S.-VW—Apcmoaxt 


versns 

THET— Rkspondmnt. 

('l iuiimil ]*riiri-<hii i' C<»li' {.-i''l I*1 H0S\ IS.S— 
JhTfcr injniii'if (>•//'«* /<!/• t ii‘ii oj couiugctl 

riij}if-< — H '/'■ !•> 'JO lit'i- — Main- 

tcminn- —('hilih-cn. miiiiiti-unur,- t>/. In/ fullicr. 

Wliorc tlie linsbaii.l bail (ibtaiiiet! a (kirco for 
restitution of oonjugal rigbts aiul wliile tlio ilocreo 
was in fr.ll foree tlie wib-:i|>i*lieii for maiiilenanee: 
Ill-Ill, that lier aji|»lii'alioii ^lioubl br 
i)hili-i- •lii-i". —.V ”ii<\ am«‘airain.'t an filler wifi'i.-. 
not a sutHcient cau.se in I'j.in r Ibirma for a wife to 
refuse to live ^vi^ll her l»nsl'an<l. 
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A father is not at liberty to refuse to maintain his 
children on the they are not living with 

him. 

ilr. S. Miin’erjre, for the Appellant. 

Judgmen'ts — in his written state¬ 
ment tlie present applicant pleaded that 
he had sued for and obtained a decree for 
resiitution of conjngral rights, and that tlie 
respondent still refused to live with him. 

The Sub-Divisional Magistiate overlooked 
this altogether. The point was a verj" i>ii- 
portant one. in In re BuJahiilas (1), 
it was held hy the Bombay High Court, fol¬ 
lowing previous decisions of tlie Allahabad 
and Calcutta Iligli Court.s, that an order of 
a Civil Court for restitution of conjugal 
rights supersedes any previous order for main¬ 
tenance if thewife sliould persist in refusing to 
live with her husband, and tliat a Magistrate 
ought to cancel his onler, or ratlier to treat 
it as determined, if the wife, failing to comply 
with tlie decree f«)r restitution, refuse.s to live 
with her husband. 

The position in the pre.sent case was only 
difTeront in this, that the lespondent applied 
for maintenance after the decree for restitii- 
tier, had been passed against, her. 

Tlie Civil suit was Civil Regular No. Ill 
of 190^. of the Town.'hip ('ourt. Yenangy- 
aung, which was decided on tlie ’JOth July 
190 fJ. 

'J he re.spondent first applieil for mainten¬ 
ance on t hel^epteinber IflO^, and tlie 
Township Magistrate, who happened to he 
the same olhccr wlio as .Indgo of the Town- 
sliip (h)ui’t liail tried tlie Civil Suit, naturally 
did not overlo<)k the de<*ree for rest it iition. 
amt di.smissed t he applicai ion for m:iinlenan<*e 
on the ground that the piesent applicant liail 
obtained a decree fi:r restitution wliich was 
in full force, and liad also olitained an order 
ill execniion dire(rling tlw re.spniidenl. to li\e 
witli her linsliand. Tliis was on the ‘2nd 
Oi-tobf r 

(Ill the principle followed in Itnhiknlus'a 
ca.cn (1). I am of opinion tlint the 'l'ownshii> 
Magistrate was rigid. 

'J'liepresent proceedings weie instituted on 
t lie 7l ii October 1909, wlienthe respondent 
made a fixsb applicati^ni for maintenaiM-e to 
the Sub-l)ivisional Magistiate. Slie alleged 
thesame ill-lrcafment on wliieb the 'I'ownsliip 
Court had found against her. and she now' 
alleged for the ili’st time as a gilevance tliat 

(1) !;:■ r. :f-i. 


the applicant had r«-united with his former 
wife. 

That was n point which she had never 
touched upon before. If she had raised it, 
no doubt, the Township Court would have 
investigated the circumstances. It was not 
a iiesv occurrence .since the decree for 
re.stitution. The respondent plainly stated 
in her application to the Sub-Divisional 
Magistrate that the applicant had been 
living with his former wife since Nayon 1268 
(:30fcli May—27th June 190S), i. e., precisely 
the time when the Civil Suit was going on. 
The grievance against an elder wife has 
never been held sufficient cause in Upper 
Burma for a wife to refuse to live with her 
husband,—see ^ga ]\aing v. Mi Chit (2). 
The present is certainly not a case where 
it would be proper to re-open that question. 
The Suh-Divisional Magistrate of course 
w'as bound by the decisions of thjs Court. 
As fai’ as the respondent her.self is concerned, 
therefore, I am of opinion that the Sub- 
Divisional Magi.strate W’as in error in granting 
her maintenance. 

'Pile case of the children is different. 
According to the Ruling of this Court in 
Mi Kycin Me v. Av/a Kyiw (3), affirmed and 
extended in Mi Oauh v. Po llnii (t), and 
again affirmed recently in Mi Saw v. »S—(5), 
a father is not at liberty to refuse to maintain 
his chil<lren on the ground that they are not 
living with liim. If he doe.s nob wish to 
provide Ihein with separate maintenance, it 
is his Imslness to apply to tlio proper 
antliority and get tlie custody of them. 

'riie Magistrate'.s order is modified : .so f.ir 
as the maintenance of the lospondont is 
concerned it is set aside. 

OrtJer mo titioil. 

(2) r. B. 11. I!>)t.0l5; 1 Cw rn>. 

(a) V. B. B- IBOi-Oa I Cl-, rro. 7. 

( 0 V. B. U. IBOt Of) 1 Cl*. Pro. 

(.’j) V. B. U. loio. Vi»l. 1, p. 1; 7 


(s. c. (1910) 1 V. B. It a-")) 

UlMBMl BURMA .lUDlOF/VIi COM.MIS- 

SIONKR'S COURT. 

First Civil ArcKAr. No. 95 of 190.). 

Api il *25, 1910. 

/Vcs'eii^:—Mr. McColl, .T. C. 

U KUTIIAL.V— 

rei\in^ 

U SAAMJA— 

('iril Prorr,ln>’e CoiU' (.to/ 1'n/10;)S), 9-^Jnrls- 
iIh'Iioh I'l Cteil CfUiftA—Ifiriptite mi to old 
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iHonaatei'y — Poivet'of the head of hict'Urchij to oust a 
inotik—Buddhist Law—Ecclesiastical aathuriiij. 

There is a custom iii Upi)or Barma, which has the 
force of law, that the mouk rcco^nisetl bv the state 
as the head of the hierarchy has jurisdiction to decide 
certain disputes betweeu otlier monks as to tlie 
possession of a inoiiasterv. 

Where u. Taikis Thimjika \n'oiwvt\\ eveiy monk who 
lives in the 'iaik must submit to the Thathnnobainy's 
authority and the latter has jurisdiction to oust from 
the Taik a monk professing' to bo a schismatic and 
denying to be a follower of the 'Uiathanah'iittg, even 
if the monk has been living in the'iVn’A: for twent>' 
years or more. But if the Taik property is dedicated 
to a ]>articular sect, which does not recognise the 
'I'hatlianabaiuy as head of tlic hierarcliy, the latter has 
no jurisilictiou to decide disputes relating to the 
possession of the property and, therefore, cannot oust 
any person from such property. 

It is not the province of tile Civil Courts to decide 
whether a decision or order of the Thafhanuhaing or 
any other ecclesiastical authority i.s strictly’ in accord- 
ance with the Vinaya or not, nor can they consider 
whether such decision or order is in conformity with 
the general principles of equity, justice, and good 
conscience. Therefore, a Civil Court will not set 
aside an order passed c.v im-fo by sucli authority 
against a ]>orsou who had notice (»f tlic proceedings 
against him but still ilid not car<! to appear ami 
contest the procootlings on the gromul of want of 
jurisdiction or on tlic merits of the case. 

Obiter du'fiiin.— The question whether certain pro¬ 
perty is 'Ihinyika or Pokgalika is one for the Civil 
Courts and not for the ecclesiastical authorities to 
decide. 

JUdg'rnGn'ta—The parties are BadrUiist 
monks. The plaintiff-respondent brought a 
suit for a declaration that he was entitled to 
reject tlie defendant-appellant and four 
others from the group of monasteries in 
Mandalay known as the Bongynv Taik\ and 
for an order to eject them. He based his 
claim on tliree grounds, namely, (1) that lie 
was the successor of the Bongiiaio Sayadaw 
who owned the Taik, (•>) that he was 
Taikkyat, or Superintendent of the Taik, 
duly appointed by the Thathanabaing, and 
(3) that he had obtained an order from the 
Tkathanahaing for the ejectment of the 
appellant and his co-defendants. 

He set out in his plaint various reasons 
why it was desirable that these monks 
should be ejected, but the learned District 
Judge declined to go into the merits. 

In the course of the trial of the suit tlie 
plaintiff-respondent abandoned the first 
ground and admitted that the monasteries 
were Jhingika property and that, therefore, no 
individual monk could own them. 

Before filing the suit the plaintiff- 
respondent laid a complaint before the 
Tkathanah'ting, who referred the matter to 


the Taungbyin Gaivggyolc within whose 
jurisdiction the Talk in question is said to be 
situated. The latter sent a notice to the 
defendant-appellant to appear and defend 
liiraself, but he refused fo do so. The 
Gainggyok then passed an ex parte order that 
the defendant-appellant should leave the 
Taik. This order was in due course confirmed 
by the Thathannhaing. 

These facts are admitted, but the defen¬ 
dant-appellant denied that the Thathanahaing 
had authority to appoint plaintiff-respondent 
or any other monk Taikkyaf, and denied that 
he was subject to the Thathaiiabaiiig\s 
authority on the ground that he belonged to 
a sect which recognized the authority of 
certain twelve Sayadaws only. He also 
denied the facts set out in the plaint as 
grounds for ejecting him. The learned 
District Judge following the rulings of this 
Court declined to go into tlie merits and 
found that the Taik in question was within 
the jurisdiction of the Taungbyin Oamggyok, 
i\\Q Thathau'ihiixg had acted within tlie 
scope of his authority, and tliat lie and the 
Gainggyok liad done nothing contrary to 
law, and gave the plaintiff-respondent a 
decree, which is badly worded but is to the 
effect that the defendant-appellant must 
leave the Taik and pay the costs of the suit, 
and dismissed the suit as against the other 
defendants, because the Gni}iggyoh's order 
did not direct tliem to leave the 'L'aik. 

The defendant-appellant lias appealed 
against this decree on eight grounds, which 
will be considered seriatim. 

The first ground is that the learned District 
Judge erred in holding that the Thathanahaing 
had jurisdiction to oust the defendant-appel- 
lant, whohad lived in the Taik for twenty 
years, in spite of the fact that he belonged to 
a sect which did not recognize his authority. 

This is the main ground of appeal as it 
was the main defence. 

The length of time that the defendant- 
appellant has lived in tlie Taik is clearly 
immaterial. Tlie question is wlietlier tlie 
defendant-appellant is subject to tlie autlior- 
ity of the Thathanahaing. 

The present Thathanahaing was elected as 
head of the hierarchy, not unanimously but 
by a majority of the monks of ^lamlaluy, 
if not of Upper Burma. He was granted 
a sanad in which is set out the extent to 
which the Local CTOvevniueut rccoguizo hii 
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authority. It has been held in numerous cases 
by this Court that the possession of a iuou> 
astery is a matter within the jurisdiction of the 
Ecclesiasticalanthorities,andit is not seriously 
contended that the Thafhanahaing has no 
jurisdiction to order one of his own followers 
to leave a monastery. But it i.s argued that 
the granting of the sannd had not legislative 
effect, and that it did n6t and cannot oust 
the jurisdiction of the Civil Courts which is 
clearly laid down in section 0 of the present 
Civil Procedure Code (section 11 of the 
Code of 1882), and that as the defendant- 
appellant is not a follower of the Thathana- 
haing but a Schismatic, he is in no way bound 
by the latter’s ordei's, and lliat the Distiit^t 
Court w'as buiiiid to adjudicate upon the 
merits of the case. 

The matler is not free from ditlicuUy. In 
the year immediately following the annexa¬ 
tion, the authority of the Thnthanahaing, 
who had been appointed by tlie late King 
of Upper Bui rna, was not questioned, and 
it was held by tliis Court that so long as 
his orders were within the .scope of his author¬ 
ity and were not contrary to law, Civil 
Courts ould not go into the question, whetlier 
they ^^erc proper or not, but were bound 
to give effect to them. Then after his death, 
during the time tliere was no Tkaihnnahaing 
lecognised by Govenmient, it was held that 
monks were bound to obey their imme¬ 
diate Kcclesiastical superiors, and that the 
Civil Courts were bound to give effect to their 
orders on the same condition. None of these 
ruling.s explain tlie grounds on wliich the 
ordinary jurisdiction of the Civil Courts to 
decide suits between monks in accordance 
with equity, justice, and good conscience was 
held to be ousted, if the matter be consider¬ 
ed a (luestioii of religious usage or institu¬ 
tion, the Buddhist law would be applicable 
under section -I, Civil Court.s Hegulatioii. 
Ilut no text of Huddhist law has been (luoted, 
as an autliority for the rulings. Tlie con¬ 
stitution of IheBuddliist hierarchy in Burma, 
however, is very ancient, and what 1 iliink 
the I'ulings lay down is, thatthere isacustom 
itj Upper Burma, wliich has the force of law, 
that the monk recogiii/.ed by tlie State as the 
head of the hierarchy should Iiave jurisdiction 
to decide certain disputes between other 
monks, and the giving of tlie sanad to the pre¬ 
sent was a I'ecognition by the 

Jdiitisli (JovcMiment of this custom. This is 


borne out by the opening words of tbe sanadi 

Whereas by ancient custom Ecclesiastical 
affairs in Upper Burma are superintended 
by a ihathanahaing” 

So far there is no difficulty, but the im¬ 
portant question anses whether no variation 
of this custom is ever to be allowed. It is 
not the policy of Government to interfere in 
matters of religion, and it would be utterly 
contrary to every British tradition to lay down 
that there should be but one Buddhist sect 
in Burma, and that every Burman who 
wished to embrace a religiou.s life should 
accept the dogmas laid down by the 
Thalhanhaing. It is expressly stated in the 
sanad that the recognition of the Tkatham^ 
bniug by the State does not extend to matters 
of dogma, but it seems obvious that if the 
Thathanahaing had power to direct a monk 
to leave a monastery, and to enforce his order 
through a Civil Court without the merits being 
gone into, that the life of a Schismatic might 
be made intolerable, the way would be laid 
open to persecution, and the effect would be the 
same as if the Government openly recognized 
tlie Thathanahaing's authority on matters of 
dogma. 

The solution of the difficulty lies, I think, 
in the consideration of the matter from the 
point of view of property. In U Thi Ha v. II 
Thudaltana (1), the latest ruling on the point, 
which was also a suit for possession of a 
monastery in which the defendant raised the 
defence that lie was not subject to the 
authority of the Thathanahaing it was held 
that the fact that the defendant professed 
tD he a Schismatic and to refuse recognition 
to tlie Thathanahaing >vas apparently im¬ 
material, but this remark was rather of the 
nature of an obiter dictum^ as the defendant 
had voluntarily submitted to a decision of 
tlie dispute by the Sayadaws to whom the 
Tiiatter had been referred by the Thathana- 
haing. 

If property were dedicated to a particular 
sect which did not recognize the Tkatha- 
nahaingy then 1 think it is clear tliat the 
latter would have no jurisdiction to decide 
disputes relating to its possession. But in 
the present case it is admitted that the 
Talk is Ihinaika pioperty, that it belongs 
to the whole body of monks. The sect 
to which the defendant-appellant belongs is 

(1) U. U. U. 10U7-O9, II, a L. hoc. 5. 
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of recent origin. Tho Talk iu question was 
dedicated to the priesthood before this sect 
came into existence. There can be no doubt, 
therefore, that according to ancient custom 
the Thathanabciing had authority to decide 
disputes relating to it. 

This view of the matter does not get rid 
of all difficulties. It implies for instance, 
that the question whether property is 
Thhigika or Pokgalika is one for the Civil 
Courts and not for Ihe Ecclesiastical 
authorities to decide, but it is not necessary 
to go further into this point in this case 
because it is admitted that the Talk in 
question is Thingika property, and, therefore, 
every monk who lives in it iiiu.st submit to 
the Thathanahaing's authority 

The second ground of appeal is that tlic 
District Court erred in holding that an order 
passed e.r. parte was binding under the 
Ecclesiastical law. It is urged that had the 
defendant-appellant appeared before the 
Gainggok in order to contest the case on the 
merits, it would have been held that he had 
submitted to the authority of the Thathaua- 
baing, and that the decision had the effect of 
an award. I do not think that this neces¬ 
sarily fallows. The defendant-appellant 
might have appeared under protest, and have 
expressly declined to waive the objection 
that the Thathanaiaing and Gainggyok 
had no jurisdiction. A defendant may 
object to the jurisdiction of a Civil Court, 
but If he declines to appear to contest the 
case on the merits he does so at his peril, 
and if on appeal the question of jurisdiction is 
decided against him, he will not be allowed to 
re-open the case on the merits. ^loreover, 
the matter is one of procedure. It is not the 
province of the Civil Courts to decide whe¬ 
ther an order of the I'kathanabaCng or any 
other Ecclesiastical authority is strictly iu 
accordance with the Vinaya or not. 

The next ground of appeal has already been 
dealt with. 

The fourth ground of appeal is that the 
District Court erred in holding that the 
T'hathanahaing could appoint a Taikat to a 
Kyaiingdaik where there was one already. This 
has reference to the second ground on which 
the ^ plaintiff-respondent’s claim was leased 
hut it was noton this ground that the learned 
District Judge based hisdecree. He expressly 
held that it was not shown that a Taikkyat 
alope had authority to evict a monk from his 


monastery, He based his decree purely on 
the Thathanahaing^s ovdev and the decision of 
the Gainggyok. The question whether the 
Thathanahaing had power to appoint the 
plaintiff-respondent Taikkyat of the Taik in 
suit or not is, therefore, immaterial. 

The next ground of appeal is that the 
learned District Judge erred in not consider¬ 
ing whether the Gainggyok's decision vr&s in 
conformity with the general principles of 
equity, justice, and good conscience. But 
there is a series of rulings of this Court 
to the effect that the Civil Courts can¬ 
not go into questions of this sort. If they 
were competent to do so, the decisions of the 
Ecclesiastical authorities would be of less 
effect than an award of arbitrators. I am of 
opinion that the learned District Judge was 
right in refusing to go into the merits. 

The next ground of appeal is that it was 
not proved that the Bongyaxo Kyanngdaik 
was within the jurisdiction of the 
Gainggyok of Taungbyin, or that the 
Thathanahaing acted within the scope of his 
authority in pas.sing the order that lie did. 
This ground has not been strongly pressed, 
and it is only necessaiy to say that there is 
evidence that the Taik is within the 
jurisdiction of the Taungbyin Gainggyok^ 
and that it has been held several times 
by this Court that disputes as to the 
possession of a monastery are within the scope 
of the Thathanahaing'$ authority. 

The seventh ground of appeal is that the 
plaintiff-respondent having brought the suit 
on certain allegations of fact on which he 
asked the Court to adjudicate, the learned 
District Judge erred in holding that he could 
not enter into those facts. 

This is practically the same as the fifth 
ground, but I may add that the plaintiff-re¬ 
spondent did not ask the Court to adjudicate 
upon the facts set forth in the plaint as 
reasons why it was desirable that the defen¬ 
dant-appellant should have the monastery. 
The 17th paragraph of the plaint runs as 
follows;—That the plaintiff, either as siicces- 
sor-in-interest to the Kyamnjd ilk as aforesaid 
or as Taikkyat. having control of tlio 
Kyanngdaik by the authority of t!ie Thathn)ia- 
haing, or hy reason of tlie decision of tlie 
Gainggyok of Taungbyin whioli was contirnied 
by the Thathan^ihainy. or on all tlieso grounds 
together, is entitle<l to evict the defoiulants 
from the Kyanngdaik in tiuestion. 
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The last ground of appeal is that, even 
supposing that the Ecclesiastical authorities 
had the right to decide in the matter the 
proper officers to whom the plaintiff-respond¬ 
ent should have appealed were the Taikok 
and 'latkki/al of tlie namely, U Aseiuna 

and U Tilawka, who had been acting as such 
forover twenty years. 

There is nothing in tliis ground of appeal. 
U Aseinna and U Tilawka were two of the 
monks whom the plaintiff-respondent wished 
to evict, and obviously the dispute could not 
be decided by them, and the proper person 
to whom to refer the dispute for enquiry was 
the Ecclesiastic to whom all the parties were 
subordinate. 

I am thus of opinion that the decision of 
tlie District Court is correct and 1 dismiss 
the appeal with costs. 

Api (ol (Usmiisctl. 


ADEAHADAl) HIGH COTHT. 

Civil UrvisrjN No. (J-t or 1010. 
Noveniher 8. 1010. 

/'rmw/:—Sir George Kno.v. Kt., Judge, and 
Mr. Justice Karamat Husain. 

HUAI A K A P1L1) ICO SING H—Pla i nti rr- 

Api'km.ant 


ri'fitna 

liHAIA RA.MtilKIIA SINGH a.\d othkks— 

I)kfi:m)ants—Ukm'onhknts. 

i:i‘jlif /.• .<»/. ni I'.jniia pauiivria—yOf/f—ivrri/i/i 
/,.,,4 — -Mnrl.ja.fc— li'driiiftion—Etfiil 
•<} i-cih-mptioii. » ‘ »J /;./<n7y of ,c 

f/cDi 

There is id existiii- n«rlii U, mu; in fomm jmu, 
J>rns. II I* iui e.\e'ii|iti«»ii, lioiii the nr.Iiiiarv niU 
Avhieh the pl.iintifT eluiuis fnmi tlie Court uihI tin 
bur<Ieh of proviu-r the cxeiiiptioii lies tiinm i.ini 

The e<juity <.f re.leiiiptioii is iti many cases pro 
perty of tar ■neater value (liaii ilii- uiort'-a«-< 
which the pei>oii irisiitutin;C tliesuit lor redeun) 
tioii may he seeking to redeem. So if a plaintit 
III a redmiiptioii suit rai.ses monev hv mortg:i;riiij 
Ins eipiity of redemption, it would not in elfect hi 
mort^ra^Mii” his claim. 

Vvhiula llrri.>ihi Chf,,:j,ihr v. l\riu>icvnn,,u(i, 3 M 
^ in. referred to. 


Revision against the decree of tlie Sub¬ 
ordinate Judge of Gha/ipur, dated tlie 
liStli of August, lOvip. 

Mr. Sarof C/nDi'Im (^hoicdhry for Dr. Softsh 
Chandra JJcnef.ii\ for tlie Appellant. 

Mr. M. L. Ayanvula (witli bim Mr. Qovind 
J'tanud), for tlie Respondents. 

judgment. —This application i.s for 
revision of an Older pa.ssed by tlie Sub- 
uidinalc Juds^’ot Gluulpur. The Suburdi- 


Date Judge bad before him an application 
• on the part of the petitioner seeking to be 
permitted to sue in forma pauperis. The 
Subordinate Judge, as we find from the re¬ 
cord, fixed a day for receiving whatever 
evidence the applicant might adduce in proof 
of his pauperism. He examined the appli¬ 
cant and it was not .shown to us that any 
evidence tendered by the petitioner A^as 
rejected hy the Court unheard. After ex¬ 
amining the petitioner, the Court wrote as 
follows :— The applicant has on hi.s own 
showing the equity of redemption aud 
there is nothing to show that he cannot 
obtain money on its secuiity. I believe 
he is not a pauper and dismiss the applica¬ 
tion with costs.” 

The suit which the petitioner desired to 
institute was a suit asking for redemption 
of the whole of a certain property set out 
in the schedule attached to the plaint. On 
behalf of the petitioner, wc are referred to 
the case of Vedanta Vevisika Charyuht v. 
Verindevamma (1), and we were asked to 
hold that a person praying for the relief 
which tlie plaintiff .sought should not be 
refused peimission to sue in/orma panpem 
and to be left to raise funds by mortgag¬ 
ing his claims. It has, however, been point¬ 
ed out to us by the other side, and we 
accept the contention that the petitioner 
ill trying to raise money upon tlie equity of 
redemption would nut in effect be mortgag¬ 
ing his claim. Tlie equity of redemption 
in many cases is property of far greater 
value than tlie mortgage which the person 
instituting the suit may be seeking to re¬ 
deem. If any obscurity remains in the 
present case, it is the fault of the plaintiff 
tliat lie did not remove that obscurity. 
Tliere is no right existing to sue in forma 
pauperis. It is an exemption from the or¬ 
dinary rule which he claims from the Court 
and tlie burden of proving the exemption 
lies upon the person who claims the e.x- 
emptioii. We are not satisfied that the 

Court w.TS in error when it held that the 
petitioner hud not proved his pauperism. A.s 
lie had not proved his pauperism, the Court 
was within its jurisdiction in refusing per¬ 
mission. We dismiss the application with 
costs which will include in this Court fees on 
the higher .scale. 

A pplicat 10 u (Iism issed, 

(D3il.2iy. 
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ALLAHABAD HIGH COURT. 

Privy Council Appeal Case No. 22 

OP 1910. 

November 12, 1910. 

5 Present: —Sir John Stanley, Ut., 

, Chief Justice, and Mr. Justice Banerji. 

Lala KUNJ BEHARI LAIj —Decrkic- 
HOLUKR—Petitioner 
x'crsns 

The COLLKCTOH op SHAHJEHANPUR 

AS MANAGER of COURT of WARDS 

Opposite Party. 

('iril ProcetJin'i^ Coth' (Act 1' of 190S/. 100 

(f\ 0. XTA', ]{. 3 —Council ojipcol — Cto^c Jit j'or 
appeal, 

■ In 1902 a flocrco rccievcd a certain interpreta¬ 
tion by the Court. In u subse(|uont proceedings the 
Higli Court docideil that the interpretation given in 
1902 operated as yen Jiulicafa. Against this order of 
the Higli Court the dccreo-holdcr applied for leave to 
appeal to tlie Privy Council: 

. ife/d, that it was not a fit case for appeal to His 
Majesty in Council, 

Application for permission to appeal to Gic 
Privy Connell. 

The Hon’blo Mr, Sum! ir for ilie Ap¬ 

plicant. 

Mr. foi' the Respondent. 

vludgment.—This is an application 
for leave to appeal to His ^Majesty in 
Council from a judgment of this Court pass¬ 
ed in execution proceedings. The value of 
the subject-matter of the appeal to this 
Court and of the proposed appeal to His 
^Majesty in Council is below Rs. 10,000. 
We are asked to certify the case as a fit 
one for appeal to His ^Fajesty. In onr 
judgment the case is not a fit one for ap¬ 
peal to His ^[ajesty inasmuch as it does not 
raise any question of law of general import¬ 
ance. The decree-holder, who seeks to ap¬ 
peal to His Majesty, obtained a decree which 
was interpreted by the Court executing the 
decree in 1902. The learned Judges of this 
Court held that under that interpretation the 
decree could not he executed against the 
property which had passed to the legal re¬ 
presentatives of the deceased judgment- 
debtor by right of survivorship and that iii 
consequence of that interpretation the matter 
had become res jiuticatii. That was the only 
ground upon which the appeal was decid¬ 
ed. Ihe only que.stion involved in the case 
is whether the question now raised is res 
judicata by reason of the order passed by 
the Court executing the decree in 19,2. 
.That is not a question of general importance. 


We cannot, therefore, certify that the case 
is a fib one for appeal to HisMajesty in Coun¬ 
cil. Wo accordingly reject the application 
with cost.s. 

Application rejected. 


PUNJAB CHIEF COURT. 
^Fiscellaneous Civil Aim’eal No. 1084 

OF 1909. 

November 8, 1910. 

Present: — Sir Arthur Reid, Kt.. Chief Judge. 
MANSA SON OF MALAWA—Plaintiff— - 

Petitioner 

versus 

NATHUMAL and others—Defendants — 

Respondents. 

Pyovinctal Insnlccncij Act (III uj 1907), s. 46— 
Onlcr iiuulv hij Dint rid Court ——Divisional 
Court in the Punjab deonicd to be ihe District 
Court—Punjab linverninent Xotifu'otion Ko. 889, dated 
IHth Xovenibcr 1908. 

by virtnn of the Punjiib (lovorumont Notification 
No. 889. ilntoO ISrli NovothIxm' HK)8. for tbo 
)inrposo.'< t)f section 10 of the Pi^ovincial Ini?olvoncy 
Act, tlio Divisional Court in the Pnnj.'ib is tlcoin- 
c<l to be tlio Di.«trict Courr. Therefore, an order 
nnole in the exercise of ina:t>lvenev inri.sdietion bv on 
ordinary’ Distrii-t Conrl i.-; t«) the Divisional 

•tuilge. 

The ab«ive notiOcatitJii niisf.akenly refer.s only lo 
siih-spction (1) of section 4tJ bnt. it is ir.tendecl to refer 
to and cover the whole section. 

Appeal from the order of Lala Sansar 
Chand, District Judge of the Gurdaspur Dis¬ 
trict, dated 26th July 1910. 

FS.C'tSi—The appellant applied to the 
District Judge, Gurdaspur, for his being de¬ 
clared an in.solvent. His creditors opposed 
the application and the District Judge found 
on evidence that the applicant (appel¬ 
lant) was solvent and able to pay bis creditors. 
Therefore, lie dismissed the application. The 
appellant appealed to the Chief Court. 

Lala Gangii Pam for Lala Pardoman Das^ 
for the Petitionei’. 

Chaudhri Pamhhaj Palfa, for the Ke- 
spondents. 

Order.—A preliminary objection that 
the appeal lies to the Divisional Court, not 
to this Court, must be alhiwed. Section 46 
(1) of the Insolvency Act (III of 1907) gives 
an appeal to tlie Distiict Court from any 
order made in the exeiciso of Insolvency 
Jurisdiction by a Court Subordinate to ,a 
District Court, and Piinjali Horne Depart¬ 
ment Judicial Notififation No, .^80 of tlie 
18th November 1908. declares that the Divi- 
sional Court should Ire deemed to he a Di.s- 
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trict Court for the purposes of section 46 
(1) of the Provincial Insolvency Act (III of 
3907). Section 46 (1) is probably a mis¬ 
take for section 46, as complications of a 
serions nature may arise from the limitation 
to section 46 (1) of the Notification. 

Be this as it may, the appellant felt 
himself affffrieved by an order made in the 
exercise of in.solvency jurisdiction by a 
Court Subordinate to the Divisional Court 
and tlie appeal lies under the notification 
to the Divisional Ooint. The objection is al¬ 
lowed and tl>e memorandum of appeal is 
returned for presentation in the Divisional 
Court. Parties will l)ear tlieir own costs 
of this Court, the contents of the notifica¬ 
tion bsiiig: calculated to create miscon¬ 
ception. 

To this extent tlie appeal is dismissed. 

Appeal partially dirmisml. 


PUNJAB CUIBF COUKT. 

First Civil Appeal No. 766 or 1910. 
October 21, 1910. 

PrefiPHt-.—%\T Artlmr Reid, Kt., Chief Judore, 
and Mr. Justice Kensington, 

KIlIRA AND OTHERS — Plaintiffs — 

Appellants 

rcr.vv.v 

RAF/Tj.V aliitf! RUIilA AND OTflEP.S — 
Okpkndant.s—Respondrnt.s. 

Punjoh Vre-cmiiUan Art (If of 1005), .vx. 12, cl.<. (a) 
an<l (6) Sccouclly, 14rL>-. (<r) and {b)^nii'nl pre-cmp. 
tnrif—One of vipuil pre-vniptort! enn intprovc his 

position bejnre suit—Tico sales by the same vendor—One 
of several heirs beronn n f cii-sh'irer by pi'C'Cinptlny one 
sale Pn'fercnfitil riyht of surh heir ayainsl other cO‘ 
heirs in regard to the sernnd sale. 

A vondoi- sold somo land oa I7th .July 1907. lie 
:ilso Pold s«)»iiooth3r IjumI to aaoMicr voadee, on 17tU 
Aiijjust 1907. S, one of the vendor’s heirs, sued to 
jirc-empt thelirst salo on lOtli.Tuno 190S an<l obtained 
a consent decree on the 2:Jrd idem. On 2.5th idem, S 
sue«l to pre-empt the second sale. Oa 2nd .July 1908, 
the other heirs of the vendor, who as co*hcirs stood 
on an e(|aal footing with S, iitstltiited suits to pro* 
em))t both sales as heirs of the vemlor: 

Ifrld, that tite case fell under section 12 (6) 
secondly rather than titidor section 12 (a), and again 
under clause ('/) ratlier than clause (!>) of sectiou 1*1, 
and that S, having got a decree in respect of the 
first sale, liacl become a co*s)mrcr ami us .such ho took 
precodenco of the other co*heirs: 

Held, furtlij*r, on the analogy of Dhnnna Singh v. 
Qurbakhsh Simjh, 91 I*. K. 1909j 148 P.L.R. 1909; ICl 
V. W. II. IfKKI; 4 Ind. Cns. 237. (F. H.), that a 
pre-enipior, lik<* .a vendee, can improve his posi¬ 
tion by the date on whicli ho sties for pre-emption. 

Further appeal from the order of H. A. Rose, 


Ksquire, Divisional Judge, Ambala. Division, 
dated the 1st of April 1909, confirming that of 
the District Judge, Ludhiana, dated the 20tli - 
of November, 1908, decreeing the claim. 

F&CtS appear sufficiently from the 
following Judgment of the lower appellate 
Court. 

The leading facts of this litigation are very 
simple and are these :— 

Ruliasold certain land(^) by a deed of 17th 
July 1907 for Rs. 500. 

He also sold land (B) to Sultani on 17th 
August 1907 for Rs, 1,622. 

Sahib Ditta pre-empted the land (*4). He 
Hied a suit on June 16th, 1908, and obtained 
a decree on the 23rd ittem. 

On June 25th he filed a suit to pre-empt 

(B). 

On July 2nd, Nilial etc., (appellants-plain- 
tiffs), filed suits to pre-empt A and B. The 
case regarding A in still pending. This re¬ 
lates to B. 

Sahib Ditta has obtained a decree for 
B also. 

It is admitted and is clear that initially 
Sahib Ditta and the appellants-plaintiffs stood 
on an equal footing as co-heirs. But by his 
decree of June 23rd 1908, Sahib Ditfa became 
a CO sharer, and thereby acquired after the 
sales a better po.sition than his co-heirs, 
plaintiffs-appellants. Now it is argued that 
the decree of 26rd June 1903 was collusive 
but it was not so. Sabib Ditta had admit¬ 
tedly a right of pre-emption and he sued to 
enforce it. The defendants were not bound 
to contest or to make a show of contesting 
his claim. Eventually Sahib Ditta must have 
obtained a decree and defendants were 
not called upon to fight out a hopeless cause 
or delay the decree, so they justifiably con¬ 
fessed judgment and on 23rd June 190S, Sahib 
Ditta became a co-sharer. 

It is, liowever, argued that he was not a 
co..sharer at the timeof tlie sale and only 
became so subsequently, though before ap¬ 
pellants-plaintiffs’ suit was filed. Now sec¬ 
tion 12(6)of the Pre-emption Act is. no doubt, 
ambiguous but it can only mean co-sharers at 
the time of the suit” not “at the time of the 
sale.” [fit meant the latter, a co-sharer 
at the time of the .sale could sell his share 
after it and yet pre-empt as a co-sharer. 
We have to look to the facts as they .stand 
at the time this suit was instituted by np- 

pellants-plaiatiffs. By the 2ad of July 1908, 
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Sahib Difcta had by undue and excessive 
diligence succeeded in putting himself in a 
better position than his other co-heirs and 
he must reap his reward. It is unnecessary 
to enlarge on the complications and hard¬ 
ships which might ensue if a single back¬ 
ward pre-emptor could come in on the last 
day and defeat all the less dilatory pre-em- 
ptors by raising a claim inconsistent with 
those already claimed by or decreed to them. 

I accoi’dingly concur in the District 
Judge’s finding and atfirm his decree. This 
aiipeal fails and is dismissed with costs. 

A further appeal was preferred to the Chief 
Court on the following grounds: 

1. That the lower Courts have mis¬ 
understood and misconstrued the provisions 
of section 12 of the Punjab Pre-emption Act. 

2. That the learned District Judge has 
mis-applied the doctrine of superior ami ex¬ 
cessive diligence. 

8 . That the lower appellate Court was 
not justified in treating Sahib Ditta re¬ 
spondent as a cO'sbarer on the strength of 
t\\e consent decree of 23rd:Jane 190S, espe¬ 
cially when a suit for pre-emption of the 
land, which was the subject of that decree, 
had been filed, within time, by the present 
plaintiffs and was pending in the Court of 
^lunsiP, Ludliiana. 

-V, Tliat the decree of 23rd June 1908 
was clearly a collusive decree and cannot be 
said to affect the rights of parties to the pre¬ 
judice of the present plaintiffs who were not 
parties in that suit. 

5. That in nocase was Sahib Ditta re¬ 
spondent entitled to a decree for! more than 
]/27bh portion of the land sold. 

Bhagat Ishioar Dax, for Bakhshi Te'c Chaui, 
for the Appellant. 

Bala Lajpit Rai, for the Uesp^ulents. 

Judgment.— This is an appeal by 
rival pre emptors against the man Sahib Ditta 
who has been given a preferential decree for 
certain land on payment of the full price 
specified in the sale-deed 

The lower Courts have concurred in hold¬ 
ing that Sahib Dltta's right is superior on the 
ground that during the intervening period 
between the dates of sale in dispute and in¬ 
stitution of the present suit, Sahib Ditta had 
succeeded in establishing his position as a 
co-sharer by obtaining as pre-emptor a con¬ 
sent decree of 23rd June lOOS in respect of 
a portion of the holding, covered by a com¬ 


panion sale of the same date (17th July 
1907), as that with which we are here con¬ 
cerned. 

We can dispose at once of the 5th and 6th 
grounds of appeal. There may have been 
somewhat sharp pi'actice on Sahib Ditta s 
part in respect of his previous suit and decree 
of 23rd June 1908. But we can find no indi¬ 
cation of anything justifying use of the word 
collusion, and unfortunately the law of pre¬ 
emption in the Punjab often resolves itself 
into a contest of witnesses. No one can be 
blamed; still less disanfi^hfi«t^ merely becanse 
he has availed himself of an opportunity 
afforded by the technicalities of the Act. 

Ground No. 6 begs the whole question. 
No doubt, if the vendor’s heii’S can claim pre¬ 
emption he as one of them would be res¬ 
tricted tu his fractional share. The lower 
Courts have, however, decided that in his 
capacity of co-sharer he takes precedence of 
the heirs. 

Por the rest we are not aware of any rul¬ 
ing directly in point in support of the appel¬ 
lants’ contention. And if we turn to the 
l^re-emption Act we tiiink that the case falls 
under section 12 (t) secondly, rather than 
under secticn 12 (a), and again under clause 
(a) rather than clause 0>) of section 14. 

Further although the points concerned 
w'ere not quite the same, thei’e is a good deal in 
thecases of Afnhfnb nd-dni w Jvnrni IlaJn (1), 
and Ilnkim Singh v. Indor (2), to .support 
the contention of Sahib Ditta. The conclusion 
arrived at by the Full Bench in Dhanna Swgk 
V. Gnrhakhsh Singh (3), is much in point. 
The dispute was there between a pre- 
emptor and the vendee and it was held that 
the date of institution of suit was the latest 
by which a vendee could improve his posi. 
tion after a sale. We are, it is true, not 
now concerned with vendee who has been 
paid in full, but with rival pre-emptors, 
but as at present advised we think that 
the same sort of reasoning will apply. 

We do not treat the present case as one of 
superior diligence as commonly understood 
and are not pres.sed by the ruling in Oohal 
and Jowahir v. Rhola (4). Our conclusion is 
that the lower Courts have decided the case 

coiTectly. 

rn 73 \\ U. 

(Ti) 01 1’. 1000; I ts V. 1.. K. looi); uu r. w. n. 

1900; -t Iiul. Ga-<. 3:57. 

( -i) 20 r. 11. ■I!’!*-. 
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The appe.xl is dismisss I wLfch cxsfcs to the 
respondent Saliih Ditta. 

Appeal dismiasffih 


(s. c. 8 M. L. T. 341.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 1903 of190S. 

April 21, 1910. 

Pmpu/—Sir Ralph Reason, Judffe, and 
Mr. Justice Krishnaswami Aiyar. 
hjLAY ATHAKSHI AMMAh— Plaintiff 

—Appellant 

The Tahoi BOARD. MAVAVKRAM 
THiiOLon its PRKSIDKXr— Dependant- 

Respondent. 

y[<uha.< IhutiUtlton (17/ o/ 1817^, xv. 2, 7 8 

13-.Vr»//iVfs .I,-? (V of 18S4;, K. oi-V.-upc ty d.'diaii 
ed to ch'it'itij—lionrd ttj Rcithui', o.-tiniiniiij uinnatje 

hiindln.j over of the mnunueuu'n 

to the 'J’ulmi und dntics of the T.dxu 

linked, 

Phiiutiff's hnsbiiu,! by IiIh Will crcatuil cortaii 
cIiiU'iticsatKl appointed li iisteesof which pJaiiUiff wa 
one. The testator provided in the Will that the trii.x 
tees “shall inaintaiii correct accounts ucccssible lo a! 
the persons.” 

In conscipicnce of .-illo^^cd inisniana^jemont, tin 
llj.inl of Keveau.! intcrveii Ml. .Snbserpjcntiv thi 
BoarJ of Ucvemie nude over the inanaJcinen 
uud superintendence to the TaUui Bo.ard Th* 

plaintiff claimed to inspect the accounts of tin 
chanty: 

Held, that whore there is no averment of inisman 
a'rement by the 7V//».^ Hoard, there is no ri-ht of in 
spection in any member of the public. 

Held, also, that the direction in the Will doc 
not impose the obli;pitiou to maintain account' 
and allow inspection upon a statntorv body on 
terin^' on the ma?ia"emeut under statntorv powers 
Held, further, that though the Hoard of Re 
venue had only the j.owers of anperintendenc. 
ainl not tlie n^ht of actual mann>'einent nndoi 

UcKnlation VII of 1817, the TaUiq Hoard had botl 
the powers. 

Udd likewise, tliHt tl,e Uhiq Board I,ad not, there, 
fore the power of app„i,Pi„o trustees fortlio ....ana-e 

incut of an institution taken overbv it uiuler soetioirni 
of Madras Act V of IHS4. * ^ 

Sewnd appeal against the decree of th( 

Tanjore. in Appeal Suit No 

/-9of ld07, presented against the decree ol 

the Court of tlie Distinct Munsif of Maya- 
veram, in Original Suit No. 33 of 1906. 
Judgment.— The plaintiff claims t( 

inspect the accounts of a charity and haj 
made tlie T<il,o/ Board of Mayavei-ain, de- 
tenduntK. By the Will of the plaintiff’.s dc 
CeiLsed hu.sbund, certain charities were created 


and trustees appointed. The plaintiff was 
one of them. In consequence of alleged miB” 
management the Board of Revenue intervened. 
It must be assumed forthe purposes of this 
ca.so that the management and superinten¬ 
dence of the endowment were made over to 
the Tahtq Board under section 51 of the 
Madra.s Act V of 1884-. The possession of 
the endowment property passed to the TaZnq 
Board in due course. The plaintiff has ceas¬ 
ed to be a trustee of the endowment and 
claims the right to inspect under a special 
clause in the Will which runs as follows:— 
have appointed certain persons (named) as 
trustees. The said persons .shall properly 
conduct the said charities according to their 
present scale and maintain correct accounts 
flierefor in bound books accessible to all the 
persons.” The power is given by tbe instru¬ 
ment to the trustees appointed for tlie no¬ 
mination of their successors after their 
death. If the trustees made default in mana¬ 
gement and resign oflico the Government is 
giA'eii the power of appointing other trustees 
in their stead. There is no mention of the 
duty of maintaining correct accounts acce.s- 
sible to all in the case of the successors to 
be appointed by the trustees named or by 
the Government. It may, however, be assumed 
that it was the testator's intention that such 
a duty should be attached to the successors as 
well. But it is another question altogether 
whether the obligation to maintain accounts 
accessible to all attacks to the Tahtq Board 
Avhich takes the place of the trustees appoint¬ 
ed by the testator under special statutoi'y 
authority in the absence of a special direction 
in the statute itself. We do not suggest that 
the Board as managers of a charity are 

not bound to maintain ncconnt.s like all 
managers of charitable institutions. But, as 
conceded by the learned Advocate-General 
there Avould be no duty in such a case to 
allow inspection to any member of the public 
Avheii there is no averment of mismanage¬ 
ment. The question merely is whether, in 
the absence of a charge of mismanagement, 
the direction contained in the Will as to the 
maintenance of accounts accessible to tbe 
public will ip^o facto impose the obligation 
upon the statutory body whicli enters upon 
management under statutory powers. Wo 
think we must answer this in the negative. 
The duty to keep and give inspection of ac- 
counts is part of the function of manage- 
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merit. When it is transferred by a special 
law to a statutory body, we must look to 
that law, and not to the instrument of trust 
for the duties of the manaj^er. There be¬ 
ing no provision in the Act requiring him 
to give tlie inspection sought for and no 
general right of inspection on a charge 
of mismanagement being now in question, we 
must negative the plaintiff’s claim. This is 
sufficient to dispose of the second appeal. 
But the question has been argued at some 
length as to whether the action is maintain¬ 
able against the' Tnlnq Board, when it has 
transferred the management to another 
person, as in this case it is alleged to have 
done. This raises the further question 
whether the Taluq Board which has taken 
over the management under section 51 of the 
Local Boards’ Act, can appoint an indepen¬ 
dent trustee so as to divest itself of its duty 
of management. It has been held that, 
under Regulation VIT of 1817. The Board of 
Revenue has merely the powers of superin¬ 
tendence and not the right of actual manage¬ 
ment. The case, Venkaff^.ca Nayu<hi v. 
Shnvaii Shatagopa Shri Shafagnpa Sicami 

(1), if it does not actually decide it, suggests 
this view in more than one place as the 
proper view to take with regard to the powers 
of the Board of Revenue. In Fonduranga v. 
Nagappa (2), Huthusami Ayyar and Parker, 
JJ., point out that the powers of the Board of 
Reveuue were primarily powers of supervision 
and control and that the committee con¬ 
stituted under Act XX of 1863, which was 
given the same powers as the Board of 
Revenue had under Regulation VII of 1817, 
was not entitled to sue for possession. In 
The Ghairmany Municipal Goimcil^ liajamundnj 
V. Sustiirla Yenkateswarln alias Venhatahrishna 
Brahma Sastrulu (3) it has heen Iield that 
powers and duties of management did not 
attach to the Board of Revenue under 
Regulati m VII of 1817 and that they had 
no Hght to maintain a suit upon a bond 
executed in favour of a charitable foundation. 
But where under section 51, an institution is 
transferred by the Board of Revenue to the 
control of a Taluq Board, both powers of 
superintendence and of management are made 
over. To adopt the words of Miller and 
Munro, JJ., to the facts of this case, the 

(1) 7M. n. C. R. 77. 

(2) 12 M. 3C6. 

(3) 31 M. lllj 3M. L. T. 241. 


contention that the Taluq Board has merely 
stepped into the shoes of the Board of 
Revenue, and has no greater powers does not 
seem to be correct. What was made over 
to the Taluq Board under section 51 of the 
Loeal Hoards’ Act was not only the snperin- 
tendence of the charity but also the actual 
management. Is it competent to the Taluq 
Boai’d to divest itself of the management given 
to it by virtue of section 51 of the Local 
Boards’ Act ? Mr. Soshagiri Iyer contends 
that it is competent to the Taluq Board to 
do so and he relies on Mie clause in section 
51 of Act V of 1884 which runs as follows: 
— Thereupon all powers and duties which 
attach to the Board of Revenue in respect 
thereof shall attach to such Local Board as 
if such Board had been specifically named 
in the said Regulation.” Is it said that the 
power to appoint trustees is among the 
powers of the Board of Revenue under the 
Regulation and that, therefore, the Taluq 
Board has a like power. It is again contend¬ 
ed that the provision that, all powers of the 
Board of Revenue shall attach as if the Local 
Boai’d had heen named in the Regulation 
effects the substitution of the Local Board 
for the Board of Revenue wherever the latter 
term is employed in the Regulation. The 
question does not appear to us to he free 
from difficulty but we are inclined to hold 
that the contention is not right. In the first 
place, unlike the Board of Revenue which 
has no management, the Taluq Board is 
given pow'ers of management which must be 
deemed to be inconsistent, in the absence 
of specific authority, with a right to delegate 
the management. In the [second place, the 
power of appointing trustees vesting in the 
Board of Revenue under section 13 of the 
Regulation and the pre-requisite of such 
appointment being the receipt of a report 
from local agents, designated or appointed 
under the Regulation, it is difficult to argue 
that the'I aluq Board has the same power 
of appointment wlien no local agents can 
be said to be contemplated as w'oiking under 
the Taluq Board and making reports t«) it. 
Reading sections 7 and 8 of the Regulation 
together, it seems fairly clear tlmt tlie local 
agents are public officers. We cannot suppose 
that section 51, whlcli continues to the Tuluq 
Board the powers and duties of tlie Board 
of Revenue has the effect of continuing to 
maintain local agents who are pulilic offici'rs 
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under the authority of the Tahtq Board. The 
powers and duties which are continued are 
probably those that are referred to in sections 
2, 3 and 5 of the Regulation and not neces¬ 
sarily power.s of superintendence over local 
agents: section i)l does not continue any 
duties of local agents towards Tahtq Boards. 
The substitution of the Tahtq Board for the 
Board of Revenue is limited to the powers 
and duties which attach to the Board of 
Revenue. We are inclined to hold that the 
Tahtq Board does not possess the power of 
appointing trustees which the Board of 
Revenue had in virtue of the provision 
containe<l in section 13 of the Regulation. It 
was suggested that section 3 cf theRegulation 
might be so construed as including the power 
to appoint trustees. We doubt whether it is 
admissible to include such an important 
power as that of appointing trustees under 
the general words of taking “such measures 
as may be necessary to ensure that all 
endowments are duly appropriated to the 
purpose for which they were destined.” If 
section 3 incluled such power of appointment 
it might, no doubt, be contended that the same 
p')wer passed to the Tahtq Board. But in 
the face of the specific provision contained 
in section 13 of the Regulation, wo are 
disinclined to hold that the same power is 
to 1)3 swept into the somewhat general 
language of section 3 of the Regulation. In 
this view it follows that the Tahtq Board 
has not tlie power to appoint independent 
trustees for the management of institutions 
taken over by it under section 51 of the Local 
Boards’ Act. Having regard, however, to 
the opinion already expressed as to the 
plaintiff’s right to claim inspection, we must 
dismiss the second appeal hut in the circum¬ 
stances without costs. 

Appeal dismissed. 


(s. c. 8 il. L. T. 344.) 

MADRAS HIGH COURT. 

ORiaiN.AL Side Civil Appeal No. 15 op 1908. 

September 15, 1909. 

Vresenh —Sir Ralph Benson, Offg. Chief 
Justice, and Mr. Justice Sankaran Nair. 
GANTHAPODIKARA SHEIK MIRAN 
SAIB —D efendant—Appellant 

The COMMERCIAL BANK op INDIA, 

LrO. AND OTHERS—TRANSFEREE PLAINTIFF— 

Dependants—Respondents. 

Suit niHONi; p'trtitet' ni favonr of one—Tfecreed mnie 
of the pa ft net's fof a certain sum ayainst one of the 
debtors of the firm—Xo opportn nity iiiren to the debtor to 
contest the correctness of the amount. 

In n suit betwoon the partners, when a certain 
sum is mentioned in the decree, ns being duo from 
a person who is not a partner, the latter has the right 
of sliowiug that the said sum or any portion thereof is 
not actually duo from him, unless he had been pre- 
vionsl}' giren nu opportunity to show the same and 
failed. 

Appeal from the judgment and order of the 
Honourable Mr. Justice Boddam, dated the 
3rJ day of December, 1907, in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court, in Civil Suit No. 160 of 
1895. 

Judgment. —It is contended before 
IIS that though it is stated in the decree that 
a sum of R?. 12,C20-15-1 is payable by the 
appellant, this was done witlioufc affording 
an opportunity to him to show that such 
amount was not due by him as the case, so 
far as the debts due were concerned, was 
really tried only between the plaintiff and 
such of the defendants as were found to be 
really partners and this appellant was not a 
partner. The appellant’s contention appears 
to be well-founded. It was not necessary by 
the order to determine the amounts due by 
the various debtor.s. It might have been 
left to the Receiv’er to take the necessary steps 
to recover the debt. But as the order deter¬ 
mines the debts due by about ten debtors and 
only one of them, the appellant, lias appealed, 
we think it would be more convenient to 
decide what debt, if any, is payable by this 
appellant also. We will, therefore, call for 
a finding on the nnestion, “what debt, if any, 
is due by the appellant to the partners or 
what amount is due to him by the partners.” 
Fresh evidence including oral evidence will be 
received. Seven days will be allowed for 
filing objections. 


Case remanded. 
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(s. c. 8 M. L. T. 345.) 

MADRAS HIGH COURT. 

0lVI5 ReVISIO.'J PETITtONS Nos. 739 TO 745 

OF 1907. 

February 1, 1910. 

Fresent :—Sir Arnold White, Kt., Chief 

Justice. 

Hazareth TCihidai Syed GHULAM GHOUSE 
SHA SAHIB KADIRI— Plaintiff- 

Petitioner 

versus 

SHUNMUGAM FILLAI and others— 
Defendants—Respondents. 

MuOfan Hcut Rrcovertj Art {Vlll o/18G5),s. 14 — 
Limitdiion Act (XT n/ 1877J, Sch. ll.iut. 110—H7k’>i 
an’Cdt'ss hcco)nc due—Sturtiny point of hinifation. 

A landlord, who was tho plainliff in all the suits, 
sued his tenants in the Revenue Court in 1902 for 
the enforcement of pattahs under section 9 of the 
Ilent Recovery Act and obtained a judgment on tho 
24th May 1904. Previous to that, the tenants sued 
tho landlord in the Civil Courts for a declaration 
that the landlord was not entitled to vary the terms 
of the previous pattahn, and obtained, during the pen. 
dency of tho Revenue suit, a judgment in appeal in 
the High Court on 7th August 1902, wdiich judgment 
contained the reservation: “ A general declaration 
will not, of cour.se, prevent either party from 
claiming a moditic.ation of the i>nttihy should circum¬ 
stances arise.” 

Held, that under the'circumstances, the starting 
point for limitation was the judgment of the Revenue 
Court. 

Arunachelhim Chettiar r. Kodir Ron-then, 29 M. 556; 
1 M. L. T. 315 ; 1C M. L .T. 480, distinguished. 

ltangay>/(i Apii<i llao v JiohhnSi-eei-umidii,27 M. 143; 
31 A. 17; 14 M.L.J. 1; G Bom. L. R. 241; 8 C.W.X. 1G2, 
referred to and followed. 

Petitions under section 25 of Act IX of 
1887, praying the High Court to revise 
the decrees and judgments of the Court 
of the District Muusif of Valangiman, 
dated 6th day of September 1907, in Small 
Cau.se Suits Nos, 620 to 026 of 1907, respec¬ 
tively. 

JudgfmGn'ta—These are suits for rent 
and the Munsif, sitting as a Small Cause 
Judge, has decided that the suits are barred 
by limitation. The question T have to con¬ 
sider is: Was he right in law in so holding? 

The tenants say that the suits are barred 
becau.se the arrears became due within the 
meaning of article 110 of the second Schedule 
to the Limitation Act on the date of a judg¬ 
ment which was delivered on a first appeal 
by this Court, the date of tho judgment be¬ 
ing the 7th August 1902. The landlord 
says that the arrears did not become due 
within the meaning of that article until a 
later date, viz,, the 24th May 1904, that 


being the date of a judgment by the Sab- 
Collector in certain proceedings before the 
Revenue Court under the Rent Recovery 
Act. The judgment of the High Court to 
which I have referred is a judgment in a 
suit in which the tenants sued the landlord 
for a declaration that the landlord was not 
entitled to vary the terms of previous 
patiaks —the pattahs in that suit relating 
to the same lands as the lands for which 
rent is now sought to be recovered in the 
present suits. The judgment by the Re¬ 
venue Court was a judgment in a suit by 
the landlord in the Revenue Court which 
w'as instituted in 1902 and in which, as I 
have said, judgment was given by the Sub- 
Collector on the 24th May 1904. 

The Munsif in deciding that the suits 
were time-barred has relied upon the deci¬ 
sion of this Court in Arunachellam Chettiar 
V. Kadir Boivthen (1), in which the learned 
Judges distinguished the case before them 
on the facts from the decision of the Privy 
Council in Rangayya Appa Rao v. Bohba 
Srirnynnhi (2). If the present case is on all 
fours with the case decided in ArnnacheUam 
Chettiary,Kadir sitting as asingle 

Judge, I should, of course, follow it. But it 
seems to me that the present case is not on all 
fours with the Aruuachellam Chettiar V, Kadir 
Roivlhen (1). That is a case in which the cir¬ 
cumstances are somewhat special and in which 
it was shown that by custom the rents were 
payable in kind, not at the end of the fasli 
which I understand to be the ordinary rule 
but at the time of the harvest. And it 
was there held that the rent was ascertained 
as soon as the harvest was reaped. The 
question I have to determine is not whether 
rent was ascertained at the end of fasli 
or at some date before the end of the/as/i, 
but whether the rent was ascertained at the 
date of the judgment of the High Court in 
the tenants’ declaratory .suits, or whether it 
was ascertained at the date of the judgment 
of the Sub-Collector in the Revenue pro¬ 
ceedings brought by the landlord. Conse¬ 
quently it seems to me, I am not bound by 
the decision in Arunachalhiui Chettiar v. 
Kadir Roivtheu (D. 

Then I go back to tlie decision of the 
Privy Council in Ray.gayua Appa lino v. 

Bohha Sriraviulu (2). It must be borne in 

(1) 20 M. 550 ; 1 M. L. T. 315; IG M. L. J. 48G. 

(2) 27 M. 143; 31 A. 17; 11 M. U J- 1; G Bom. L. R. 
241; 8 C. W. 102. 



492 


INDIAN OASES. 


OHINNATHAYAMMAL V. CHIKKAXNA CHETTT. 

mind that in the present cases, the Revenue 
proceedings were pending at the date of the 
judgment in the High Court in the suits by 
the tenants. 1 ani not at all satisfied that 
the judgment in the declaratory suit by 
the tenants did determine once and for all 
the inite of rent which was payable in 
respect of these land.s. The declamtion given 
is in somewhat guarded terms. At the end 
there is this provision ‘*A general declara¬ 
tion will not, of course, prevent either party 
from claiming a modification of the puftah 
should cii’curnstances arise.” But even sup¬ 
posing that this judgment did determine 
the rate of rent, it does not seem to me, 
necessarily, to follow from that, that in the 
.state of things which existed here, w'here, at 
the date of the judgment of the High Court, 
proceedings properly brought by the land¬ 
lord w-ere pending in the Revenue Court, the 
date of the judgment of the High Court 
must be the date from which the statute 
ot limitation begins to run as against the 
landlord. 

Til the Jxnngaijyn Appa Ixno v. Bohha 
(2) theii Bordships after examin¬ 
ing the provisions of the Rent Recovery 
Act say: ‘‘Under this procedure it seems 
clear that as long as proceedings are pend¬ 
ing before tlie Collector and on appeal from 
him before the Civil Courts, tlie rate of 
rent is in suspense, for no one can .say what 
it will prove to be, and that, therefore, no 
ancar of rent can be said to have become 
due within tlie meaning of the Liinitation 
Act.” I think 1 must apply that proposition 
to the facts liere. Of cour.se, it is argued 
that the rate of rent is not in suspense, 
because it has been held that it is a certain 
amount in tlie High Court proceedings. I say 
1 am nob .satisfied as to that. ^ly attention 
lia.s been drawn on belialf of llic tenants to 
another passage: “in their Ijordsliips' 
opinion Ibis whole series of sections up- 
plie.s to ascertained rents, not to rents at 
rates which liave yet to be determined.” 
Tliat passage in the judgment occurs after 
the examination of the provisions of tlie Rent 
Recovery Act. And 1 tliink when their 
Lordships speak about ascertained ront.s’ 
they mean rents whicli have been ascertained 
iiy means of the procedure provided by the 
Rent Recovery Act. 

Now it is beyond que-stion that a landlord 
cannot get his rent until he has tendered a 






tlWO. 




vattah wnich the tenant has accepted or with 

legard to which the Courts have held that be 

is bound to accept it. And I think it is 

anomalous that limitation should begin to 

run against him at a date anterior to the 

date when he can enforce his- claim for 
rent. 

1 think the Munsif was wrong in his view 
of the law. 

In C. R. P. Nos. 739, 740 and 743 the 
decrees of the Mniisif will be set aside 
and the cases will go back to be dealt 

with according to law. Costs will abide 
the event. 

C. R. I’. No. 744 is dismissed with costs. 

In C. R. P, Nos. 741, 742 and 745 there 
will be a decree for rent with costs throogh- 

03t. 


Cs. c. H M. L. T. 347.) 

AfAURAS HIGH COURT 
S.-coxn Civin AppsAn No. 503 or li/03 

April 21, 1910. 

Pr/ww/:—Sir Arnold White, ICt., Chief 
Justice, and Mr. Justice Munro. 

CHINN ATHAVAMMATj—Pljintifp_ 

Appellant 

versus 

t4T[KKANNA CHKTTY"—Defexdaxt— 

,, Rkspondbxt. 

r.lc/ .\7f' o/18S2;,sii.25n«d 

to transfer 

Distil 1' Judge’s Court after tlio 

District Court has Jic.-nd it in part. 

bdlowcd!"'''''' '*■ IfM/ar, 23 M. 314, 

Setond appeal against the decree of the 
feu )unlmat_e^Jmlge\s Court of Salem, in Appeal 

f Vi P^’esented against the 

of k" *■ 9*^“*’*^ District JVIuiisif 

o^Knsiinag.n. Origi„al Suit, No. 252 of 

groundof ap- 

tif ii ■ 1 -.'' *** ' »eod deal is the ground 

haviirn'l!r>>stnct Judge 
ed ic '“^Ppoal in part and remand- 

-K.sfoetnal. the 

“* .Subordinate Judge. 

tliis OM' suggested that in 

lllrri, /1*^ *'i der of tran.sfer was made by the 

Annii^'IV. **i'**‘o District Judge, 

w IS m' *1 no order of transfer 

by the Hig-ii (^ourt. We must 
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take it then that the order was made by the 
District Court. That being so, the case is 
governed by the decision in Kumavasami 
Beddiar Y. Suhharaya Reddiav (U. We agree 
with this decision. We think it is more con- 
Tenient to deal with the pre.sent case on the 
general principles on which Kumarasami 
ileddlar v. Snhharaya Beddiar (1) was decid¬ 
ed than—as the Advocate-Generalhas invited 
us to do—to take into consideration the fact 
that in this particular case the individual 
District Judge, wholheard the appeal in part 
and remanded the case for findings, was not 
the District Judge when the appeal was 
heard. 

We must set aside the decree of the Sub¬ 
ordinate Judge and remand the appeal to the 
District Judge to be dealt with according to 
law. 

Costs will abide the event. 

Cose i'Huianded. 

(1) 25} M. 314. 


(s.c. « M. L. T. 347.) 

MADRAS HIGH COURT. 
Criminal Rkvision Cask No. 62 cb’ 1910. 
CuVMiN'AL Revision Petition No. 52 of 19U). 

August 1, 1910. 

Present: —Mr. Justice Sankaran Nair. 

In re MUTHU PILLAI and others— 

Petitioners. 


Ci'iininaf Vroco/'iic f-lc’/ I’ 

C/) ami s. 117— Sccnritij/or [/nod hrlmviour. 

The accusoil >vcrc rutjuirccl by ati order, jjasscil 
by the Sub-Uivisioniil Magistrate of Sattiir, to show 
cause why they sliouhl not be made to exeeuto 
bonds lor good behaviour under s«'ction 110 {/) of 
Criminal Procedure Code. There was no evidence 
agjiinst the accused except this that they >verc 
habitual ofleiiders by repute; that some of the 
accused committed an assault for which they were 
tried and acijuitted, and that another assa .It was 
committed by them which is disbelieved: 

Jlt'td, that evideiico of general repute is not a»U 
missible under section 110, clause (/), though it niav 
bo admissible under section 110 clause (/) c«jupleil 
with some other sub-eluuso, under which it mav be 
admissible. 


Hvld. also, that exce|)tioiis. such as in sec¬ 
tion 117, Criminal Proccilurc Code, to ihoycneral 
rules of evidence, must only bo applieil to the 
eases to which tlu'y are coiiliiied bv the Legislature. 

L'mprror v. Bdlhijopothi, 25 A. 273; A. \V. X. (1903) 
30, a]>provcil. 

Kola! Jlaldor v. Kmpvror, 29 C, 779. WoUi.l 
All Khin r. Kmpcrjr, 11 C. \V. X. 7S:) ; (3 I'v. L. J. 
1, referred to. 

Parasulla v. Kitaj Kmjjcror, 13 C. W. X. 244: -1 rnd. 
Cus. 10; 10 Cr. L. J, -lOO, distinguished. 


Petition, untlef sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise tlie order, dated 2nd 
October 1909 of the Sub-Divisional Magis¬ 
trate, Sattur ill Miscellaneous Case No. 7 
of 1909, 

Order. —The Sub-Divisional Magistrale 
of Sattur pa.ssed au order requiring tlie peti¬ 
tioners, si.v in number, to show cause why 
they should not be made to execute bonds for 
good behaviour as lie had information that 
each of them * is so desperate and dangerous 
as to render his being at largo without se- 
cuity ha/Ardous to the community”, see sec¬ 
tion 110 clause (/) of the Code of Criminal 
Procedure. 

After taking evidence he has passed his 
final order directing them to give se¬ 
curity. This is a petition against that order. 
The main contention is that there is no 
legal evidence on which the order can be 
sustained. 

All the proseculion wihiesses except the 
first two and the fourth give evidence of the 
accused being habil ual olTenders by repute. 
The first two speak to an assault by some 
of the accused for which they were tried 
and acquitted. The fourth witness speaks 
to another assault, but the Magistrate thinks 
and I agree wnth him that he cannot be 
believed witliout corroboration wdiicli is not 
forthcoming. 

The only remaining evidence is of general 
repute and i.s hear.say and such evidence is 
only admissible under section 117 to prove 
that a person is a habitual offender, under 
section 110, but not to prove a charge under 
section 110 clause (j) of. being a desparate 
and dangerous character. See h’inperor v 
BidhyapatJa (1), where the question is dis¬ 
cussed with reference to section 107; see 
also Kalni HaUhir v. P/mperur (2). The 
ruling in Kahii llntdar v. Emperor (2) has 
not been in any way shaken but is followed 
in Wahid AU Khan v. Emperor (3). 

It is argued by the Public Prosecutor tliat 
though evidence of general lopiito is nob 
admissible to pr<jve a charge under sec¬ 
tion 110 clau.se (j) it is adinissiblo to prove 
that a person is a liabitiial offender under 
.section 117 ainl t!ic fact .s.> provetl is evi¬ 
dence wliicli the Magi.strati? may consider 

(1) 2.5 A. 2’3 ; A. W. X. (,1903) 3 3. 

(2) 2.) C. 779. 

(.3; 11 C. W. N. 'A'J i '3 Cr. L. /. 1. 
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to prove a cliarge under clause (/) and 
lie relies upon Parasulla v. The Kuig^Emperor 
(4), where a person was charged both under 
clauses (a) and (/), 

Whether where a person is tried jointly 
for charges under clause (/) and under any 
other clsuse a finding that he is an habitual 
offender under the other clause maybe taken 
into consideration when deciding the charge 
under clause (0 it is unnecessary to consider, 
and probably H will not be of any practical 
use to consider that question, as in that 
case an order could be passed without re¬ 
ference to clause (f). But I am clearly of 
opiutou where a person is solely charged 
under clause (/) evidence of general repute 
is not admissible, as a provision of law 
which is an exception to the general rules 
of evidence must be only applied to the cases 
to which it is confined by the legislature. Ex¬ 
cluding such evidence, there is none to support 
the order appealed against audit is according¬ 
ly set aside. 

Onier set aside. 

(4) 13 C. \y. N. 241; 4 Iml. Cas. 10; 10 Cr. L. J. 460. 


(s. c. 33 P. W. K. 1910 Cr.) 

PUNJAB CHIEF COURT. 
Criminal Revision No. 291 op 1910. 


Present: — Sir Arthur Reid, Kt., Chief Judge. 
BULAN DA —Convict—Petitioner 


rersHS 

IijMPEROR —Pkosel'L’tor— R kspondent. 

Penal Coilc (Art XIA’ vf 1800), PJS—Vouluhle 
murriaije —Sunuies. 


A wunum U not, the wife of a iiiaii within the 
of 4}'i. Iiuliau Pcuul Cotle. if 

their mamage is voidable. Consucjuently the eiilico- 
loent, etc., of such a woiuan is not iudictubic \iiulcr 
tlie said section: 


A judicial order is not mecssary to effect the 
C;uicellutioii of a voi<laljlc marriage among Snniitvii. 
IPid'd A'tial V. eVouN, 19 C. 79. followed. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
Slieikh A.sgar Ali, District Magistrate, 
Ciujranwala, dated the 10th February, 1910, 
confirming that of Lala Parma Nand, ilagis- 
trate, 2nd Class, Hafi/.abad, dated the 28th 
January, 1910, convicting the petitioner. 

Lala Amar Nath, for the Petitioner. 


Judgment. —Tlie lower appedlute 
Court has held that the marriage of J/uddni- 


SO.SNI V. EMPEROR. 

«ia^ Bahishtan to the complainant was void¬ 
able, not void and could under certain 
circumstances be lepudiated by her, bat 
that no proper repudiation had taken place. 
In Badal Aurat v. Qneen^Envp^ess (1), it was 
held tliat a judicial order was not necessary 
to effect the cancellation of a voidable marriage 
among Sunnies, 

The elements of an offence under section 
498 of the Penal Code have not, in my 
opinion, been e.stablished. 

I allow the application and set aside the 
conviction and sentence. 

The petitioner is discharged from his bail. 

^ ^ retilion allowed. 

(1) 10 C. 79. 


(s. c. 93 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 
Criminal Appeal No, 645 ok 1909 

April 16, 1910. 

P/'eseu/:—Sir Arthur Reid, Kt., Chief Julge. 

SOSNI AND another—Convicts—Appblu.vnts 

versus 

E M PE ROR — Res pondent. 

Bunlcn of proof—R-iuc on a child—Complninl of 
rohbcrij—Jli'port of Chctnicid E-Mminct — rConfcssion. 

The accused, who belonged to the menial staff of a 
railw.iy station, were convicted of ravishing a girl 
11 13 years of age, who was travelling in a train and 

was left at the station while getting a drink. Their 
confessions were reeortlcd by a Magistrate of the first 
class a day after the occurrence and the Chomieal 
K.vaminer’s report supported the girl’s story. On 
appeal it was contendcil that the confessions were 
not admissible ia evidence and that the girl having in 
the first instance complained only of the robbery of 
her ornaments was not a crediule witness; 

Jlrld, that the eonlcntioas were not valid, for the 
confessions wore validly recorded and appeared to b(j 
voIunt:iry. and the fact that tho girl in the first in¬ 
stance complaiue<I only of robbery of the ornuinents 
to the strangers was natural. 

Appeal from the order of the Magistrate, 1st 
class, Amritsar, e.xercislng enhanced powers 
under section .30 of the Criminal Procedure 
Code, dated the 29th November 190J, con¬ 
victing the appellants. 

Mr. JalaUul’din. for the Appellants. 

J udgfment. —I see no reason for inter¬ 
ference. The statement of the complainant, 
Mnsamynat Roshan. a child 11_13 years of 

age, was simple and straightforward, and it 

was natural that she should, in the 

instance, complain to the .strangers, among 

whom she found herself, only of the robb-ry 
of her ornaments. 
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The iiTifortunate child had run away from 
her husband’s house, to escape from his 
embraces, had gob into a train, without a 
ticket and had travelled about 130 miles 
when she was left at a small station while 
getting a drink. 

The appellants belonged to the menial staff 
of the station, and I cannot assume without a 
scrap of evidence in support of the assump¬ 
tion and in the face of the confessions made 
to the Magistrate of the 1st class by the appel¬ 
lants, the day after the alleged offences were 
committed, that the girl invented the story 
of the rape and that the appellants were 
forced to make false confessions. 

The Chemical Examiner's report cor¬ 
roborates the complainant’s story, and I see 
no reason for doubting that the offences were 
committed as described by her, or that the 
police investigation was properly conducted, 
or that the confessions were voluntary and 
accurately recorded. 

The evidence for the defence is worthless. 

The record contains ample material for 
convictions, and the appellants, aged res¬ 
pectively 23 and 22 years, apparently, thought 
that denial was hopeless. 

The offences were brutal and the victim 
was a child, and the sentences are by no 
means excessive. 

I dismiss the appeal. 

This case is a striking illustration of the 
result of sending a child wife to the house of 
her husband, a widower, aged 40. 

Appeal dismissed. 


(s. e. 9-t P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 1304 op 1907. 
February 25, 1910. 

Present: —Mr. Justice Williams and 
Mr. Justice Shah Din. 

KALU AND OTIIEKS—PLAINTIFFS —APPELLANTS 

versus 

FARMANA and others—Defendants_ 

Respondents. 

Coinmo}! lunil^Vilhujcflivitleil {„lo tarfa^j (HkIocck 
pied by dijferenf — l[ol(1{ntj,< not ojnfcfilvnt it 

extent but similar in kind—Settlement Records—Kntrie, 
not made ajtcr JuU inquiry—Uva jutlicata-Obifcoi 
uxctmn—Admission, when not binding -Slutement mad, 
by several persons representimj all the proprictors- 

.. l7-lmmorable pro 
pef ty Inlue not shown to exceed R<. lOO-Pocumen 
muchj admitting an antecedent right. 


The plaintiffs, Dhauiial.s of the village Jhurmuc 
Khiird ill tho Rawalpindi District, sued for n decluru. 
tion of their rights as proprietors of the land in suit 
in the village and to shares in tho common land. Tt 
was found that the village was occupied by membei's 
of three tribes the Budhals, who liad a taraf of tlieir 
own, and the Kathrils and Dhaniials, who Imd seven 
tara/s between tliein, tlie Kathrils owning three jniKis 
out of it and the Dhamiuls one. 

There was nothing to show that the Dhaniials 
acquired their holding in village in anv manner 
different to the Kathrils and Budhals, their' holdin<>’s 
were not equivalent in c.vtent but were in’esumabTv 
similar in kind. 

At the summary settlement of 1S53, the Dhamiuls 
were shown as having a share in tlie shamilat of 
their taraf. 

When the settlement of 1800 was proceeding, the 
Kutlirils sued the Dhaniials to eject them from the 
lands in their possession alleging that the latter were 
their tenants. The suit was dismissed but the Court 
observed in the judgment that the Dhaniials had no 
right in the .diainilnt. In the regular settlement it 
was decided that the Dhaniials had no share in the 
shamilat. In 1868 the Dhaniials secured from several 
Kathril proprietors a stamped aeknowledgmtnt that 
the former were entitled to a share in the shamilat 
It was contended for the defendants that tlie docu¬ 
ment was not admissible in eviilence for want of 
registration. In 1885 .Settlement the Dhaniials were 
only recorded as malikan qahzu of their proprietaiw 

as tenants ghair manrusi of two shamilat 

fields: 

Held, that the plaintiffs were entitled to the declan 

observation in the judgment in 
1800 case was a mere and was not 

Judicata. ® 

That the acknowledgment was not inadmissible in 
evK ence, tor (1) it was not shown that plaintiffs’ share 
in shamilat m 1868 had a money value of Rs 100 and 
(.2) the docuinont merciv admitted antecedent ri^dit 

Atnir-na-Dt n v. Jainal-n<l*d{n, 2G P R 1 «Qi- 
AU V. 95 P. R. ISgi.’refcn-ed to ’ 

It was not shown that tho rights the plaintiffs had 
in the Idiitl and to the shamilat were in anv wav lost 
or transferred to the defendants. ' ^ ^ ^ 

Furtbep appeal from the order of the Divi 

sioual Judge, Rawalpindi Division, dated the 

-2nd August 1907, reversing the decree of 

the Muusif, 1st c ase Rawalpindi, dated the 

-7th lebiuaiy 1907, decreeing plaintiffs* 
claim. 

Bhagat Gnhind I)as, for the Appelianta. 

Messrs. Puushan Lai and S/iam LaL for the 
Respondents. 

facts of this case 

"‘the judgment of the 
Divisional Court, and we do not propose to 

re-produce them litre. After a careful com- 
Buleration of them, however, and of the argu- 
iiieuts of the learned counsel, who have 
appeared before us, we are unable to accept 
the conclusions at whicli tho learned Divi- 
eional Judge lias anived. 
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The fil'sfc point that we notice is that the 
Tillage of Jhurmat Khurd is occupied by 
members of three tribes: the Budhals who have 
a iarf of their own, and the Kathrils and 
Dhamials, wlio liave the second iarf between 
them, the Kathrils owning three pattis out of 
it, and the Dliamials one. There is absolutely 
nothing on the record to show that the 
Dhamials acquired their holding in the village 
in any manner different to the Kathrils and 
Budhals, and the inference is that their hold¬ 
ings, although not equivalent in extent, are 
similar in kind, and that all three are en¬ 
titled to share in the common accessories 
which attach to theownersliip of proprietary 
right.s, in whic*h a right to a share in the 
shamilat is, of course, included. The fact, 
that the Dhamials appear to have had from 
tlie beginning a separate patti of their own 
materially corroborates the view that, as 
proprietors, tliey occupied the same position 
as members of the other tribes. 

The second point to notice is that at the 
Summary Setlkment of the Dhamials 

were distinctly shown as having a share in the 
f/iavu'lal of their Iarf. This is clear from the 
statement set out in the learned J^tvisional 
Jiulge’.s judgment. The three Kathril pafti.'i 
of the 2nd ffirf had of their own 

aggregating lo2 {'f 2 Icaunh 

3 7#ia/7uvV. and in addition to that there i.s 
shown an item of 'haintlul hti) iGu' (probably 
kanuitf), 11 the Dhamials had no shatu in 
this, it would have been included ami aTiial- 
gainated In the entry of shnuiiUif belonging 
exclusively to thcKathrili po/Z/.v. and the fact 
that there is a separate entry of the ■'ihamilat 
tar) .suliiciently indicates that, in the opinion 
of thoolheers making (he entry, llie fourth 
or Diiumiul patti had iutere.st threin. 

AVe now come to the year 1^60, wlien, on 
the one hand, the llegiilar Settlement was 
piuceeding. and, on (lie other, the Khtaril.s 
sued the Dhamials to eject them fro'm the 
lands in their possession, alleging that the 
latter weie tlieir tenants. The case was heard 
by yfnnshi Amin (Hiaiul, Settlement I'iXtra 
Assistant Coiiiinissiimer. who dismissed it, 
therel>y upholding the claims of the Dhamials 
t(» be proprietoi’s, but added in his judgment, 
wiii,t was lor the purpo.ses of the suit before 
him, the pni*.-]y iri’ulevant otulrr titcfum that 
the Dhamials had no lights in the 
There wa.s at that time no question or dispute 
abyuf the as the learned Divi¬ 


sional Judge admits, and the finding on this 
point cannot, therefore, he treated as res jttdl- 
cata between the parties. It may, however, 
be taken as an admission against interest on 
the part of the Dhamials subject to the fol¬ 
lowing criticisms which go far to deprive it 
of any value as an admission: (1) We do 
not know what the Dhamials actually said, 
the statements of no less than three witnesses 
being lumped together in one composite whole; 

(2) we do not know if they appreciated the 
niceties of the term ''Malikan qabza;" and 

(3) their words, which were ** apne mukbuza 
ke malik*' are fairly capable of the construc¬ 
tion that they claimed to own all the land in 
their possession which, as the dispute then 
proceeding merely regarded the land in their 
possession, would not necessarily exclude a 
claim to owm lands not in their possession 
such as a share in the shamilat. 

In the Regular Settlement, as the learned 
Divisional Judge has remarked, it was decided 
that the Dhamials had no share in tlie 
shamilat (in this Settlement t\\e shamil it 
the two tarfs was amalgamated as shamilat- 
dch) and section 4 of the Wajib-nUarz incor¬ 
porates that decision in express terms. In the 
absence of any evidence on this point we are 
unable to accept the Divisional Judge’s view 
that this decision wascoinetoafterfullenquiry. 
Wo think it infinitely more likely that the 
entry merely re-produecs the lindingof 
Amin Chand in the judgment whieh ho had 
just delivered and which, as we have indicated 
was irrelevant, oi'/Zer and very possi¬ 

bly based on a misconstruction of the state¬ 
ments made by the Dhamials. Incidentally 
we notice that Munsbi Amin Chatul in his 
judgment actually said that the Dhamials 
were Maliks as the Kathrils were. 

Lastly, we have the fact that in ISGS, the 
Dhamials secured from several Kathril maliks 
a stamped acknowledgment that the former 
weie entitled to a share in the s/mmilat. The 
learned Divisional Judge thinks that this 
document bears the names of five mahks, but 
we doubt whether more than foin- are genuine, 
and he comments on tlie document in the 
following words: "it was not e.xecuted by 
all the proprietor.s and was never given 
effect to in the Revenue papers.” It ha.s 
further been urged that the document is not 
admissible in evidence, as it is not regia- 
tered. Dealing with the last point first, we 
consider the document to be ndmissiblo in 
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evidence for two reasons: Firstly^ ifc U 
nowhere shown that the Dhamials’ share iii 
the shamilat had in 183{?, a money value of 
Rs. 100, and we are inclined to think that 
probably it had not; and, ssrjiidly, the doca- 
ment merely admitted an antecedent right of 
the Dhamials ; it neither created, nor declared 
the creation or existence of any new right. 
In each circumstance the authorities are to 
the effect that registration was nob necessary. 
[See in the cases of Amir^luU<U^l v. Janial-ud* 
ilin (1), Wazir Ali v. yltsa Ham (2)]. 

regards the fact that only four of the 
proprietois executed it, this is true, but it 
must be remembered that the number of 
Kathril proprietors at the time of the Sum¬ 
mary Settlement was only tliree, aud al¬ 
though their descendants were in 1838 some¬ 
what more numerous, yet the execution of 
the document by many as four is a very 
significant fact, especially as the four exe 
cutauts are very fairly representatives ol 
the whole body of Kathril proprietors; and 
the fact that they executed the document is 
excellent evidence that the Dhamials have 
right on their side as regards the executants; 
and, it so, as regards the executants, they 

undjubtedly have the same rights as regards 
the rest. 

As regards the failure of the Dliamials to 
get tile revenue papers corrected so as to 
accord with their agreement, this is, no doubt, 
a curious circumstance, the-more especially 
as tliere was a revised Settlement in 1885 
or thereabouts at which tl.ey do not seen, to 
have produced their agreement and in wliich 
at any rate they we.o only recorded as 

ilah^aukabza” of their p.oprietary hold¬ 
ings /^nd ns tenants gh-Ur.iiiiiitni.sr' of two 
./,a„ulul fields. At the same time the ex- 
planat.on offered, , A-, that they intended 

produce their agreement when the time 

able evAn in itself unreason- 

an we think injudicious, 

l^at for this dellv tht’ " c 

to share in tho «/ ■/ Dhamials 

opposed. would not have been 

versiDgThe'^tilfdfn*^^*^^^| I'""* appeal and, 

SeKll.’lSOi ® 

^5 1*. u. 


re- 
* • 
ivi- 


Courfc of first instanco, with the exception 
that as we believe that the plaintiffs have 
rather courted this opposition by their 
dilatory methods of procedure, we leave the 
parties to bear tlieir own costs throughout. 

Appeal accepted. 


(s. c. UoP. L. It. 1910.) 

PUNJAB CHIEP COURT. 

First Civil Appe.\l No. 135 of 1910. 

July 1, 1910. 

Present: —Mr. Justice Chevis. 

Pandit GIRDtIa4H[ LAL .\nd anotueii 

D EFEXDANTS—A PPKLLAN I'S 
versus 

Pandit DIjVE DEATj —Plaintiff- 

Respondent. 

Coiyiji'ijht~~AhH‘in'tc—Bii,'dcit of proof—[„Janclion. 

lua suit foritijiuictloji outho gi-ouml of iuFriugJ. 
meut of pUuubiffs opy-riglit iu an aim iiriu puLUshod 
by him, it Avas fouiul that the t ablc.s given iu the 
parties’almanacs tallieil, except as ro<arcU minutes 
and seconds, tint the calciihitlons were adtuittedlv 
worked out on what are known as Mohrand and that 
there were other almanacs which resembled the 
defendants’: 

JfWd that these rmdings were nut sutlicieut lo 
establish piracy on the p:irt of tiie ilefcnd Hits; 

also, that the fact that in previous vears the 
defendants o^btained information for their almamics 
from plaintiff on payment of injiiey did not affect 
the casc\ 

The weakncs.s of tlic defence docs nut make up fur 
i\aut ot proof of the allcgatious of the pl iiutilf. 

Further appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 
dlst January 1910, rever.sing the order of the 
bub-Judge, 1st cla.ss, Lahore, dated the 30tli 
April 190S, dismissing plaintiff's claim. 

R. B. Shadi Lai and L ila ^^ofi L d for t!ie 
Appellants. 

R. B. Lai Chand and Mr. Sukh Dial for 
the Respondent. 

Judgment. -The plaintiff in this case 

has for some years past publislieci a., almanac 
twpy-riglit almanac in Hindi. The defen¬ 
dant has for some year.s published an almanac 
nUrdu. Ihe plaintiff sues for an injunc¬ 
tion to restrain defendant from copying from 
Ills almanac and complains of defendant having 
copied in the almanac for 190G. The defen 
dant denies that he I,as copied from tl.e 
plaintiff s almanac. 

The first Court found it unproved that 
defendant inis infringed plaintiff’s eopy.ri<dit 
and d.sni..s,sod the suit. Tl.e learned Dlvi. 
hional Judge, on cotisklering the evidence 
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came to a revei'se finding: and grave a decree 
as prayed for and awarded Ks. 1,132 as 
damages. The evidence may he divided 
into two parts (1) as to defendant’s almanac 
being a copy of plaintiff’s, and (2) as to 
defendant having in past years paid plain¬ 
tiff Rs. 200 a year for materials for the 
almanac. 

The witnesses on the first point are Shib 
Dyal, Jiwan Ram and Pal'S Ram. I have 
considered their evidence carefully, and all 
it amounts to is that the tables given in both 
almanacs tally, except as regards minutes 
and seconds. The calculations are admittedly 
worked out on what are known as Makrand 
which is described as an old book of Loga¬ 
rithms. Plaintiff possesses a manuscript copy 
of the Mahrand^ but ho certainly does not 
possess the only copy in the world, for when 
he was in the witness-box he was shown, ap¬ 
parently to his surprise, a printed copy. 
Now it is obvious that any man possessed of 
the necessary mathematical knowledge can, 
with the help of a copy of the 
make the necessary calculations, working 
out tlie number of gharis and pi.h from 
sunrise to sunrise for each day of tlie coming 
year. If two men make the calculations 
independently the result will admittedly 
be the same, errors accep^^ed. There are 
other calendars besides those published by the 

plaintiff and the defendant; other calendars are 
published both in Lahore and elsewhere. 
Other calendars, besides the defendant s 
resemble the plaintiff’s, as plaintiff has 
admitiud when in the witness-box. He owns 
that Narain and Dina Nath’s ciilendars 

resemble his. but he suggests tliat these 
two are copied from bis. As if he were the 
only person in the world who could make 
tlic necessary calculations. The figures 
given in defendant's calendar tally with 
those in plaintiff’s calendar iii the main, the 
difference being only in minutes and seconds, 
but what does it show r* Are we to assume 
that defendant has copied from plaintiff’s 
calendai*, making trifling alterations in 
minutes and seconds to cloak his offence. 
It is equally possible that defendant copied 
from some one else s calendar. Or that 
defendant made his own calculations, or 
(for apparently he |»as not the educational 
power himself) cmM‘>yed some one else to 
do the work for him. It is quite true that 
defendant has failed to gjfrove satisfactorily 
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how lie got the work done. Of the three 
men named by him one is dead, another is not 
produced as a witness, and the third, Bhagwan 
Das, only says he corrected some dates said 
to be favourable for marriage^?. But the weak¬ 
ness of the defence will not make up for 
want of pioof of the allegation of plagiarism. 

I do not propose to enter closely into the 
evidence as to defendant having paid plain¬ 
tiff money in past years. The first Court 
disbelieved this evidence; but the learned 
DivisionalJudge has believed it. The Divi¬ 
sional Judge may perhaps be right, but even 
assuming this evidence to be true I fail to 
see how it proves the present charge of 
plagiarism to be true. Assuming that de¬ 
fendant bought his information from 
plaintiff in past years, and has now stopped 
buying it from plaintiff, this does not prove 
that defendant has now stolen his infornia- 
tionfrom plaintiff. On the other hand; the 
fact of defendant having ceased to buy his 
information from plaintiff might be the 
cause of plaintiff having brought the 
present claim either out of enmity or of 
hona fide suspicion. That there is bliter 
ill-feeling between the parties is clear; in 
fact there have been criminal cases between 
them, the beginning of the trouble being 
that in 190J;, plaintiff for the first time 
brought out a calendar in Urdu and called 
it Mash-hur i’Alant Janlri which was the 
iiaiiie under which defendant had for years 
before then been publishing bis Urdu calen¬ 


dar. 

In such works as calendars, dictionaries 
and the like, resemblances must perforce bo 
found, and it is for the plaintiff in such a 
case clearly to prove plagiarism. That I 
hold has not been proved in tlie present case, 
and it is not sufficient to say that the 
circumstances are suspicious. It is, of course, 
easy for plaintiff to suspect that the defendant 
has taken his information from plaintiff’s 
calendar, but until there is judicial proof 
that he has done so the claim cannot be 
decreed. 


I accept the appeal and reversing the 
lower Court’s decree, I restore the decree 
of the tii*st Court dismissing the suit. 
Plaintiff will pay the defendant’s costs 
throughout. 

Appeal accepted* 
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PUNJAB CHIEF COURT. 

First Civil Appkal No. 668 ot' 1907. 

April 2, 1909. 

P 7 ‘€ sent : —Mr. Justice Kensington, 
and Mr. Justice Shah Din 
Musammat ATO— Defknu.vnt—Appellant 

versus 

Musammal MIRO—Plaintiff—Respondent, 

Cnstoin ——.1 ^[llha^nlua^lan li-ijimt dtjinij 
Icacinga minor sonand ividoivH — Wldoivs sii.rccd in 
dinal iiharcs on soida death, 

A Muhniiiniadan Uajput died leavin*; a minor sou 
and tlirec widows, one of whom was tlic mother of 
the minor: Held, on the death of the son without 
issue, tliat on tlie gent'ral principles of succession 

under custom, all the widows were entitled to life- 
interest in C(|ual shares, which they would iiavc in¬ 
herited on the death of their husband but for the 
intervention of the son. 

« **“’*”"’ i/uan’m y. Rum Sin(,h,lZi 

1. R. 1907 iSi) r. W. II. 1907, does niit lay down a 
genemi principle that in mutters of succession descent 

should not be traced upwards in order to determine 
the immediate heir. 

I urtlier appeal from the decree of tlie 
Additioual Divisional Judge, Uosliiarpur 
Divisiou, dated the 17th May 1907, reversing 

Sub-Judge, lloshiarpur, dated the 
«7th July 1900, dismis.sing the suit. 

Pandit S.Uci Naraiu, for the Appellant. 
Mir^ Jalalufl^ui^ for the Respondent. 
JUugrniGn't.—The es.sential facts 
this case are as follows. Babu Khan, a 
Muhammadan Rajput, died some 8 years ago 
leaving three widows and a son. His land 

was entered in the son's name. On the son’s 
death in 1905, a mutation order was passed 
in favour of the three widows of Babu Khan 

iqnfi n 

1J06, the Collector in appeal decided that tlie 
whole of the laud should be recorded in the 
name of one widow, Musammal Ato, the 
mother of the deceased son. Hi.s reasons 
tor this rather strange order were (1) that 

Ato had not been divorced by 
Babu Khan, (2), that the other two widows 
had left the village, and (3) that Musammat 
Ato alone was in possession 

«t''tirrnc^‘'’'T“‘’ of :ira share 

cliflerinD- f..n -J'’® '“^er appellate Court, 

Plaiutill a deoiU aml'Ifaf "“‘''’/'‘r 

to this Court. Ato appeals 

The appeal was admittp .1 fr. .. i 

understanding that thp n ^ Ijeanng on an 

decided in ucoordanee wil^Z l^rBench 


of 

a 


ruling in Haniira v. Ram Sinoh (l) and sub¬ 
stantially that is the main point argued for 
Masammat Ato. The contention is that the 
Full Bench has laid down a general principle 
that in matters of strccession descent should 
not be traced upwards in order to determine 
the immediate heir. We can find notliing in 
the ruling to support this. The only question 
then considered was that of a si.ster’.s position 
compared with that of a daughter, and the 
ruling is neither dii’ectly nor indirectly in 
point on the case before us. 

The partie.s admittedly do not follow 
Muhammadan law in matters of succession, 
and tin’s is also clear from the fact that on 
Babu Khan s death his son was recognised a.s 
heir to all the land without awarding their 

legal shares to the v’idoxvs. in this light 
we cannot allow plaintiff’s claim to be now 

considered inadmissible on fhe ground that 

she sues as heir of tlie .son Fazal Mahomad 
and is, therefore, excluded by Muhammadan 
law as a step-mothei*. 

There i.s the further iliffieulty that if 
Mtcauimat Ato’s right to the whole of the 
lana be now recognised as heir to her de¬ 
ceased .son, the other two widows will have no 
security for their rights of maintenance under 
custom. Even the appellant’s pleader does 

not suggest that this maiutenance right has 

been lost. 

It appears to u.s quite clear that on the 
general principles of succession under cu.stom 

see the Introduction to Chapter II of Ratti- 

gan s Digest the widows of Babu Khan are 
now entitled to the life-interest in his 

inherited at once on his death but for the 

Thrrs“tt'°'‘.°' i‘'‘® Mohammad, 

he matter has been eorrectly determined by 

the lower appellate Court. 

dismissed with costs to tlie 

.ippeal dismissed. 

(0 13-1 p. K. 1907 ; Ho P. \v. K. 1907. 
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OUDH JDDIOIAIj COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 40i op 1909. 

April S, 1910. 

Present: —Mr. Evans, A. J. C. 

NIAMAT ALI —Plaintiff—Appellant 

versus 

ILAHI EAKHSH AND OTHERS—DEPENDANTS 

—Respondents. 

Cftniniycrlif — Maiutcnnnci' —’Wtojcr — n(ce—Con- 
(UtioHfil pi'anttgc —.-lym'mt'M/ to adrancc moucij ftn' 
litiynttoH Cotmitlvyotioti'^Public injlicy^Coiitroct 
(/.Vo/1872), 23. 30. 

Au agreement, by which a persun, ailvancing money 
for the conduct of u litigation, is promised the return 
of his money without interest and a share in the 
property is not opposed to public policy; nor is it of 
the nature of a wager but ought tube treated as a 
conditional promise or guarantee. 

Chcdanilorn Chrtty v. Jtmtirt Krl<hiui Mntlin 
Pin'Itohja .YfoAv.-, 22 W. U. US; 1 U. L. R.-W); 1 1. A. 
2U; ftanirnr A»/«f Tyd {Wiyhxuuti,) v. .Y«7 Knuth, 20 
I. .V. 112; 20 C. 843, referred to. 


Appeal against, the order of the District 
Judge, liucknow. dated 17th August 1909, 
upholding order of the Additional ^Iiinstf, 
liUcknow, dated 25tli January 1909. 

Ilabu Piynrr hnl, for the .Appellant. 

Hahu Prahnhat Clinnilrn, for Respondent 
No. 3. 


J UdgrrnGri't* —Tins is an appeal against 
an order of the Disti-ict Judge of Ijucknow 
upholding a decision of the Munsif (South) 
]juckno\v. The plaintilf-appellant sued to 
recover a tth sluire in certain property from 
tlie respondents in accordance with an 
agreement, which was that the appellant 
should comhict certain litigation at his own 
e.Kpense on l)ehalf of the respondents Nos. 1 
and and if the claim was successful the 


money advanced was to be re-paid immediately 
witliout interest and the appellant was to 
receive one-fourth of the property in dispute. 
Tlie present suit refers to the latter part of 
the agreement. The Munsif lield tlnit the 
Hgreemenl was opposed to puhlic policy and, 
Iherefore. void under section *23 of the Con¬ 
tract Act. Me held that there w jus no con¬ 
sideration for the agreement and there was 
MO actual transfer of property but only a 
promise to transfer the property in case the 
suit was successful. For this reason he dis¬ 
tinguished this case from numerous authorities 
where it is laid down that there is no law in 
India whieli rendei’s Jin agreement void on 
account of champerty. He relied on the case 
of CUedamharn Chelly v. liituyn Krishw.t MkIIih 


tl9l0 


Puchaiya Naiker (1), but there is a ruling of 
the Privy Couneilin Kunwar "Ram Lal{.Raghu' 
nath)-^. Nil Kxintk (2). in which there was an 
agreement that the plaintiff should prosecute 
at his own expense a claim to property 
and if the claim was successful, the defen¬ 
dant agreed in consideration of the ex¬ 
penses incurred by the plaintiff to sell a 
9 annas share in the property recovered. It 
was lield that an agreement of this kind to 
share the subject of litigation would not be 
opposed to public policy. Biit if such an 
agreement was extortionate and inequitable, 
compensation for legitimate expenses might 
properly be awarded. It is true that, in this 
case, the appellant has obtained a decree 
for the bare sum of money which he had 
adv'anced but the risk which he ran in the 
matter and a reasonable amount of interest 
on the money advanced may be deemed 
sutheient consideration for recovery of the 
pi’operty. The learned Judge appears to 
have upheld the decision of the Court of 
iir*st instance on the ground that the agree¬ 
ment was a wager pure and simple and, there¬ 
fore, void under section 30 of the Contract 
Act. I am of opinion that this view of the 
law cannot be upheld. Tlie result of a law¬ 
suit is not always absolutely certain; still it 
cannot be said that an agreement to get a 
share in the subject of litigation, if the suit 
is .successful, is a wagering contract within 
the meaning of section 30 of the Contract 
Ant. Claims are decided according to the 
law as interpreted by the Court and it must 
be Jissuiued tlnit the linal decision of the 
Court is in accordance with the law. In 
Aa.son’s Law of Contract (lOt-h Edition, 20i) 
the term “Wjiger” is e.Nplaiiied in the follow¬ 
ing words:—“To constitute a wager the partie.s 
must contemplate the determination of the 
uncertain event on which the risk depends 
jis the sole condition of their contract. One 
may thus distinguish a genuine wager from 
a conditional promise or guarantee.” I am 
of opinion that the agreement in suit 
is of the nature of a conditional promise or 
guanintee and the appellant is entitled to 
maintain his suit to recover the property, 

I express no opinion as to the liability of the 
third respondent Sharf-ud-diu who has been 
impleaded as a vendee from respondent 

No. 1. I accept the appeal and remand the 

(1) 22 \V. U. 148; 1 H. h. R. oOO; I 1. .V. 241. 

(2) 2U r. A. 112; 20 C. 843. 
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case, tlirough the lower appellate Court, to 
the Court of first iustance for decision on the 
merits. Costs to ahide the result. 

-‘IpjjenZ accepted. 
Case remanded. 


OUDlt JUUlClAli COMMISSIONKR'S 

COURT. 

Second Civil Appeal No. 358 of 1900. 

June 20, 1910. 

Present: —^Ir. Lindsay, O. A. J. C, 
JLfSrtmmn/ CHHUTKO —Defendant— 

Appellant 

versus 

JUGGA SINGH AND another—Plaintiffs_ 

Respondents. 

Pre-emption, suit for-^Evulcnce Act (I of 1872) 

Q2ai,d QQ—h'viiJcnce to show the real nature of a 
transaction Morfijaye In form hut really a sale—Pre» 
cniidor not a ixirty to the instnnncnt—Party to an 
instrument not entitled to olTer evidence to contradict 
the terms of a doenment. 

^ based on a mortgage 

deer on the allegation that the mortgage was reallv 
a sale but thrown in that form in order to defeat pre^- 

noMinJ!: 1 “" that oral eridenco should 

lot have been admitted to show that the parties to 
the deed intended a sale and not a mortgn-}.: 

that under sections JI2 and DO of the Kvideuco 
Act, evidence could he given hvthe pre.emnror to 
show (he real nature of the trnnsaetinn ho heinn- „o 
party to fho instniment. "* 

r Pryam v. Hamid Ali. 11 () 

('■ V \n 7;'""" r„s,„; 

V . .No. 21/ of JDOl ami Mala PufAiad v \r„^,. 

.I,„h„ ;i(). c- 21.-,, 1,.. ' 

Appeal ajrainst. the order of the District' 
Jncige Laeknow, <lated2Sthday of Jlay 1900 
.evers.ns the order of the JWifof S 
Lucknow dated the 7th July, 1908. 

Jlr. A. ilannel. for the Appellant, 
briefof Hah holding 

.!» «saw.,., 

: "r/."r"'"'• 

of Sirpur 7°, «f a .share m the village 

bOO. A.nonrTM 

provided that redemnt'^* conditions it was 

ed till the expS 

of the mortgage. That^r^"' 
remain in pos.sessioii n. / mortgagee was to 
discharge of the interest iu 

or the mortgage mo^^ tCu^ Cl^te^^l 


Rs. 100 was to he paid at the time of redemp¬ 
tion together with intere.sfc at the rate of 12 
annas per cent, per niensom, and that at tlio 
time of redemption the mortgagor was to re¬ 
imburse the mortgagee all sums spent by 
her on improvement.s during the period of 
her possession and lo pay up any balances 
outstaiuling on account of loans to tenants. 
1 he area of tlie land .so mortgaged was 4- 
btgha^ 7 hiswas bringing in a reutal of Us. 33 
per annum and bearing revenue at the rate of 
Rs. O-O a year, so that the net profit came to 
under Rs. 24 a j'ear. The respondents in 
this second appeal filed asult for pre-emption 
against Ulusani'nxat Chhutko and her mort¬ 
gagor Chandika llakhsh on the allegation 
tliat- the transaction between the defendants 
was in reality one of sale and that it had 
been cast in the form of a mortgage with the 
intention of defeating claims for pre-emption. 
It was lurtner alleged that the consideration 
^or the transfer was Rs. 500 only and not 
R«. 600 as represented. The plaintiffs, 

therefore, claimed a decree for pre-emption 
on payment of Rs. 500. The mortgagor de¬ 
fendant admitted the case set up by the 
plaintiffs. JLfsa?mno/Chhutko, on the other 
hand, insisted that the transaction was one 
of mortgage only and that the amount 
advanced to tlie mortgagor was Rs. 600 as 
expressed in the deed. Sl.e pleaded that the 

‘I"" "OS not les-s 

than H., 1,000 anil tli.at the plaintiff.s were 

not entitled to pre-empt for any smaller sum. 

i he Court of first in.stance found that the 

transaction between the parties was one of 

mortgage, not of sale and dismissed the suit 

On appeal the learned District Judge was 

of the mortgage- 

hr^th^'nlV T-ff' evidence adduced 

• 7 1 P'®'“tiffs proves that the parties 

■ntended a sale. He found that thrsunr 

an7tW tl° o'O'-tffegoi. was only Rs. .100 
and that the property was not worth more 

‘■®'’®‘'‘’®'> the decree of the first 
Court and gave the plaintiffs a decree for 
pre-emption on payment of Rs. 500. 

Oq behalf of the defendant-appellant only 

two point.s have been argued in this Court 
namely;— 

(1) that evidence was not admissible to 
show that the parties to the deed 
intended a sale and not a mortgage 
and that tlie transaction was, in fact 
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of a nature different to that re¬ 
presented in the deed: and 
(2) thatsnchevidenc3, even if admissible, 
was not in the present case .sufficient 
to ostablisli a completed and valid 
transaction of salt*. 

With reprard to tlie first point, the 
argument is that section 09 of the Kvidence 
Act read with section 92, though it allows 
third parties to offer oral evidence to 
vary a written contract, does not authorize 
the reception of evidenc3 to prove that, as in 
the present case, a mortgage transaction was 
in reality one of sale and that the plain¬ 
tiffs could not legally advance evidence to 
slnw what was (he Itdention of the paitics to 
the transaction. It is ontonded that the 
case set up by tlie plaintiffs was to the effect 
that the deel was a frainl on the fa'*.'* of it, 
and th'ii the plxinf iffs were onlincd to proof 
of t'loir cme on tills ground: and cmld n it 
offer evidence of intention, d’he cases report¬ 
ed in IhiflciAnu I)t.< v. IT. F. L-^(jgo (1) and 
Nawuh 11‘fgim v. ILiniid AU (2), were refer¬ 
red to, b it neitlier of these is in point here. 
The former case was one between parties to 
the written instriinnnt: the latter was one in 
which the Quest ion under <lisciission was one 
of estoppel. Section 9.) of the Rvidenci Act 
allow.s persons who are not parlies to a docu¬ 
ment to give evidence of any facts tending to 
sho w a contemporaneous agreement varjdng 
the terms of the document and the expression 
varying must be deemed to embrace con¬ 
tradictions. Section 92, moreover, expressly 
lays down that the rule of exclusion of evi¬ 
dence of oral agreement to contradict, vary, 
aid to or .subtract from the terms of a written 
ontract is limited to tlie parties to the 
instrument. The plaintitfs here were not 
parties to the document and were clearly 
nob precluded from proving the truth, 
however contradictory it might be of 
the terms for the written instrument. 
Tlieir case was nob merely that the terms 
the deed indicated that the transac¬ 
tion was a .sale; they asserted that the 
transaction was in fact a .sale and this being 
so they wore entitled to lead evidence to show 
thatthe parlies intended a sale. 

The case is in many respects .similar to an 
unreported case decided liy Mr. Chamier, 

Additional .hidi<‘jal Commissioner.on tlio 29rl» 
(1) 22 A. 1 hi; 27 1. A. oS; t C. W. N. 153. 

(.2) H O. C. 170. 


August 1904 (Second Civil Appeal No. 247 of 
1904) Musamm((t Fatima Begam v. Mtiham^ 
vi'id Vasin. In that case too the plaintiffs 
produced oral evidence to show that the par¬ 
ties intended a sale and not a mortgage and 
this evidence was ruled to be admissible. 

The appellant'.s learned counsel cite.s the 
ruling in Mnta ParsUad v. Mtisammat 
Am/uu Knar (3), a first appeal, decided 
by Spaiikie, Additional Judicial Commissioner. 
Thi.s case was distinguished in the judgment 
of ilr. Chamier to which I have referred and 
it certainly does not lay down that oral 
evidence cannot be received from third parties 
in order to show that a ti’ansaction repre¬ 
sented to he a mortgage wa.s in fact a sale; all 
that was held was’that in that iiarticular pose 
the evidence ftll short of proving that the 
transfer was one of sale. T find against the 
.nppollant on the fir.st point. 

As regard the second point, the contention 
is that there is no evidence to support 
the finding of the lower appellate Court 
that the transaction was one of sale, bat 
that it is insufficient to support the finding. 
Thi.s appears to ms to ba a question which 
caiiQOt be discussed in second appeal. If 
there is any evidence to support the finding 
(as is here admitted), the finding is con¬ 
clusive. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(3) 3 (). C. 215. 


MADRAS HIGH COURT. 

Skcono Civir. AiTEAf/ No. 1504 op 1903. 

October 17, 1910. 

Present: —Sir Ralph Benson, .Tudge, and 
Mr. Ju.stico Kri.slinaswami Aiyer. 

VENKATA VARAHIA DIKSHITAR 

alias DORAISWAMI DIKSHITAR— 

Appellant 

versus 

SUBBAROYA PILLAI and orHERS— 

Respondents. 

Eaxementi} Act (I’ of 1892), n. for o right 

of wdij an an eancment— I*roof of enjotjincnt anon case- 
mrnf—False plea of otenership of the tvaij—Whether 
drsfroys aapiisition of right of cascnicnt. 

la an action to esUblish nneasciiuMit of n riglit of 
way over a lane, tlio pluintifF should prove enjoyment 
of tlie way as an casement for the period of pros¬ 
cription. 

The fact that in a previoii.s .suit phitiUig fnlsoly set 
np hia ownership of the way, will not ])rochtdo tlio 
aeqniaitioii of Die riglit of oasoment, which has to bo 
]>roved by independent evidence. 
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Chmaal Fnlcliaml v. Mavgahhis Govardhamh^, 10 
B. 592, referrod to. 

8-Ppeal against the decree of the 
District Court of Taujore, in Appeal Suit 
No. 714 of 1907, presented against tlie decree 
of the Court of tlie District I^Iunsif of Tanjorc, 
in Original Suit Xo. :J77 of 1903. 

UCfgfmcn't.—The plaintiff claims an 
easement of a right of way to his scavenger 
over a lane. The District Judge ha.s found 
it in the plaintiff’s favour. Section 15 of the 
Kasenients Act requires tliat the enjoyment 
of the way should liave been as an easement 
for the period of prescription. The Judge 
has not adverted in his judgment to this 
requirement. The appellant's Vakil argues 
that in two prior suits in 1877 and 1893 the 
plaintiff claimed ownership and could not, 
therefore, have enjoyed the way as an ease¬ 
ment and relies on Chnnilal Fnichand v. 
Mangaldas Gova^idhandas (1). In that case 
the contention in the first suit was apparently 
the evidence relied on to prove enjoyment of 
an easement and the Court refused to treat 
enjoyment as owner as evidence of enjoyment 
of an easement. It may be in the present 
case, especially having regard to the ohser- 

vations of the Munsif in Kxhihit D, that the 

plaintiff enjoyed the way as an easement 
though he falsely set up ownership. We do 
not think such a false plea would necessarily 
preclude the acquisition cf a right of eaae- 
ment. Jlul ,ve think we ought to have a 
revised finding from the Judge on the ques¬ 
tion whether the plaintiff Im.s enjoyed the 

way as an easement as of right for the pres¬ 
criptive period with reference to the circum- 
stances w^e liave adverted to. They are 
material for determinirg gno animo did the 
plaintiff enjoj'^ the way. 

The finding will he returned on the evi¬ 
dence on record within one month after the 
re-opening of the District Court. Seven days 
will be allowed for filing objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
ianjore submitted the following 

VINDINC. 

jam required to submit a finding on the 
following issue Whether the plaintiff l.as 
enjoyed the way as an easement as of riglit 
lor the prescriptive period?” 

Tliat the lane or open space lias been used 
tor a very long period as a means of access to 

(1) IG n. .-592. 


the plaintiffs* latrine is established by the oral 
evidence which has now been given sup¬ 
port ns it is by the reference to the user in 
Exhibit B and by the circumstance that the 
lane leads up to the latrine and that a door¬ 
way has been provided for entering it. The 
ci’oss wall referred to in the plaint was also 
in existence as far back as 1877 {vide Exhi¬ 
bit B). There i.s no doubt that the plaintiff 
had attempted to assert a claim to exclusive 
ownership in O. S. No. 148 of 1877. It is 
not clear wlieHier the subject-matter of O. S. 
No. 630 of 1893 really covered the lane. 
The plaintiffs in that suit relied npon the 
sale-deed Exhibit A. which the 2ud plain¬ 
tiff then tried to suppress, The sale to him 
was of 4 of the house-site.” The lane was 
mentioned as one of the boundaries and was 
not included in the sal© {vide Exhibit A). 
The 2nd plaintiff then set np an altogether 
baseless claim to the whole house-site. The 
conduct of the 2nd plajntiff throughout was 
that of a man who was suppressing the real 
fads in order thereby to lay claim to rights 
larger than those which he actually possess* 
ed. Thus in the suit of 1877, the fact (which 
appears to have been admitted on both sides! 
that there had been open .and regular user of 
the passage was relied on to support the 
further claim to exclusive ownership. Even 
after this claim had been defeated, there 
can be little doubt that the use was openly 
continued and was enjoyed without question 
and as of right. If this were nob so, there 
would have been definite evidence of action 
1 prevent the use. In the proceedings 
of 1893 the existence of the lane was not 
disputed and the question of the use to which 
it was pub was not raised. It seems to be 
as true now .as it was in 1877 that there is 
no practical me.ans of access to tlie privy 
except through the lane and 1 think the 
probabilities are in favour of the plaintiffs 
having enjoyed the passage as .an easement 
both prior and subsequent to 1877 and this 
in spite of the fact that tlioy tlien made use 
of this existing right to attempt to obtain 
more. I would, tlierefore, answer in the affirm¬ 
ative t!ie issue remanded by tfio FTigli 
Com t. 


(!osts on hofh sides nil. 

'I’liis second appeal coming on for fin.al 
liearing after the return of the finding, the 
Oouit delivered the following 
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Judgment. —We accept the finding 

and dUiiiiss tlje secoiuVappeal with costs. 

(IinmissetL 


MADRAS HIGH COURT. 
SECOND Cu n* Appkai. Xo. S op 1907. 
October 17, 1910. 

Presenl: —Sir Kalpli Benson, Judge, and 
!Mr. Justice Krislinaswuml Aiyar. 

A M. DAMODARAN XAMBUDIRC— 

Appkllaxt 



riOPAl.AX XAIU 


AN’ii orni'Rs— 


RpsposnPNTS. 

T^nnUot’il tniil tfiiiiiil — Com/M'lisutitfU Jut’ 
Iini>ritn'm('iit.< .1.7 (/ of 1000)’—.S»jV for 

of Kaiioni —Motlc oj rtili'tfhtlimj /m. 
jit'oi'vinct tii—DiiiiHifitii in I’ont, 

111 calcnliiriii*; ilio valiu- of iinprovomoiits, inn<lo by 
a tenant, in an action for redemption of a Konom, 
the disparity in tlio rent, paid by the tenant at 
different times, sbnubl not be made tbe sole basis 
for workinjr up tin; vahu* of improvements. It is only 
a eirenmstance to bo taken into account in weijfbing 
tbe evidence as to improvements. 

Stimjill V. Mtnihon. 10 M. JjoO, referreil to. 

Second appeal against tlie decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suit Xo. 162 of lOOtJ, 
presented against tlie decree of tbe Court of 
the District !Munsif of Cliowghat, in Original 
Suit Xo. li^.i of l!iC5. 

Judgment-— T he Subordinate Judge 

a.s.sumes from tlie disparity in tbe rent before 
and now lliat tlieie must bave been improve^ 
luont.*;. Thi.s disp.ai'ity may bo a circumstance 
to be taken into account in weighing the eri- 
donce as to improvements hut should not 
form the entire basis of his conclusion as to 
the improvements. See Saiigili v. Mookan 
(1). The Subordinate Judge has, no doubt, 
considered the Commissioner’s report as he 
was entitled to do hut he ha.s not referred to 
tl»e oral evidence of witnesses who have 
spoken on the question of improvements. 
We must ask the Suhoidinate Judge to con¬ 
sider the whole evidence on record and sub¬ 
mit a revised tinding on the 2 nd issue. The 
linding should be submitted in six weeks and 
seven days will bo allowed for objections. 

Ill compliance with tbe above order the 
Subordinate Judge submitted the following 


FIXDIXG. 


I am a.sked to submit a revised finding on 
( i) ir, M. 


the following issue “Whafc is the value of im¬ 
provements/* 

2. There is no question about the value of 
kttiknrs. It is Rs. 67-0-6. The dispute be¬ 
tween the parties is about tbe compensation to 
be paid for the reclamation of the land. The 
plaintiff says that no reclamation at all has 
been effected. The 3rd defendant, on the 
other hand, contends that tbe land has been 
reclainr.ed at considerable cost. The plain¬ 
tiff does not contend that the mode of cal¬ 
culation adopted by my predecessor with res¬ 
pect lo the v.alne to be awarded for the work 
of reclamation alleged to have been done is 
wrong. Tiie original kononi rent of tbe land 
WAS. as shown by Kxhibit A, 6 } pothies of 
paddy. It is undisputed now that a Pothz is 
equal to 3 puras. The kanom rent was, there¬ 
fore, 184 para^. In Chavaghnt and other 
places a para is considered to be equal to GO 
nazhies. The usual, however, is that a para is 
40 nazhies. According to the usual rule, the 
kanom rent at the time of the demise evi¬ 
denced by Exhibit A was, thei-efore, 2SJ paras 
of paddy. The vernmpnftom rent is considered 
to be twice the kanom rent. The rernm^ 
piihtm rent of the plaint lands at the 
time of tlie plaint demise may be, there¬ 
fore, considered as 56] paran of paddy. 
The paddy to be deducted from rcrum- 
pnliom rent for Xigudi or Government 
revenue is 45 paras. It is admitted that the 
pre.sent vernmpaitom rent of the land cal¬ 
culated according to the usual rule is 300 
paras of paddy. The increase in the prniluce 
of the land is, therefore, as found hy my 
predecessor, 193:? paras of paddy. Its pre¬ 
sent worth is Rs. 1,325. The cost, of labour 
lias been estimated by the Commissioner at 
Rs. 805. The compensation due to the 3rd 
defendant, if reclamation has been effected, 
is, os my predecessor say.s, Rs. 1,065. The 
question, therefore, for determination simply 
is whether the increase of rent is due to 
natural cause or to processes of reclamation. 

3. riiere are two reports on tlie record 
of Commissioner Mr. P. G. Rama Iyer, 11 . a., 
ii. L., who is now a District Munsif. He was 
appointed as Commissioner by tins Court in 
appeal. It will be seen from his reports that 
ou personal inspection the Coinnii.ssioner was 
.satisfied that some work of reclamation was 
actually done by the tenant in possession. 

I quote below pni'as. 2 and 3 of his first report 

(Kited 26th July 1906, 
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2. The property lies nexs west of a canal 
which, in the rainy season, iiiv'ariably inun¬ 
dates the adjacent lands and in many cises 
spoils the crops in them.” 

3. To prevent this imimlation and onss- 
qnent damage to the crops, the western bank 
of the canal touching the plaint lands ap¬ 
pears to have been raised and strengthened 
by the tenant. This is evidenced by t}\e 
breadth and depth of the canal bank in the 
place where it touches the plaint property 
and farther made clear by the fact that lands 
to the south and north of the plaint Innd.s are 
now covered with water while tlie plaint lands 
are not so covered.” 

4. The Commissioner appointed by the 
District Munsif originally was retired Sub- 
Alagistrate, Mr. Konti Menon. It is true that 
he allowed nothing for reclamation but the 
observations made by him, in the remarks 
column of the account submitted by him on 
22nd August 1905, show that lie too was of 

opinion that some portion of the land was 
deepened. 

5. The plaintiff examined in this case four 
witnesses on his side including himself. None 
of them said anything at all on the question 
of reclamation. The .3rd defendant's 1st wit¬ 
ness P. Padu Nair has given important evi¬ 
dence for the 3rd defendant. He says that 
he was the Karyastau of Viyymnraa (deceas- 
ed) who obtained the.kanom demise evidenced 
by T-.xlubit A. that tlie plaint property was 
one f^rop laml when he saw it (ir.st, that bet- 

ween 1034/1S.>6-1850 and 1038HS02-1S5*» it 

was improved by him for Viyyumma’s sake 
and that by rea.son of the improvement re- 
ferred to by him the afore.said land became 

">ree crop land. He 
at .Is that the spaces of the aforesaid land 

which were on a higher level were lowered 
to the level of the low lands and that “tarn..” 
traised grounds) were formed with the earth 
excavated and planted with cocoanut plants 

e plaintiff has drawn my attention to the 
evidence of the 8rd defendants own secoml 

witness Ammnnni who is Viyyamma’s so" 

Ammunn, no doubt, denies that tlm 3rd de' 
tendanfs 1st witness P. Padu Nair, was Vi. 

yiimmas He adds, however that 

75 ihl't 1050/1874- 

andiha ‘Ve"" '^f^esaid fand 

tors had improved the aforesaid land. 


This witness was only 51 years old when he 
gave evidence before the District Munsif in 
this case in January 190b. Consequently he 
was between 4 and 8 years, when according 
to P. Padu Xair, lie (P. Padu Xair) was 
Viyyiinima’s kariasfan and improved the plaint 
land for liei sake. From personal knowledge 
it is, therefore, impossible for Aramunni 
to say whether P. l*adu Xair was or was 
^ot Viyyumma s kdi'iastun. iSfy impression, 
is that Ammunni was gained over by the 
plaintiff. Exhibit I executed by him and 
by his sister and wife jointly as 'V"iy5''umma's 
legal representatives transferring her rights 
on the plaint properties to the 3rd defen¬ 
dant supports the 3rd defendant’s case con¬ 
siderably. The plaint lands form item No. 8 
in it. That item along with items Xos. 3 
to 7 in it appear from the aforesaid Ex¬ 
hibit to have been assigned by Ammunni and 
his wife and sister to the 3rd defendant in 
1077/1901-1902 for Rs. 4.500. The rights 
which fetched the above value are mentioned 
m Exhibit I as consisting of kavom, k?nknr 
and vefhtkanom—reftnkfinotn is the same 
as vethi chamaijam and means “reclamation.” 

1 he kavoni on items Nos, 3 to 8 in Exhibit [ 
amounted, according to the aforesaid Ex- 

Ky 3,999-11-8 was, therefore, mainly the 
value of the huknrs and vettuchamayams. 
It has also to ba remenrbered that without 
vast reclamation, a land paying 56} paras of 
paddy as veramp'^Uam cannot become capable 
of paying ..00 para, of paddy as verumpatlam. 
0. My finding, therefore, i.s that the plaint 

lands were deepened and improved and con- 

verted into tliree crop lands by Viyumma as 
sworn to by the 3rd defendant’s Is" "rues" 
P. Padu Nair, and that the 3rd defendant’.s 
legal repre.sent.atives, 9th and lUth re.spon- 

dents in second appe.al .as Viyyumma’s re- 
gc Rs l,06o for reclamation and Rs. 67-0-6 

tor kniknrs. 

riu.s second appeal coming on for final 

hearing, .after the return of the finding of 

the lower Court, the Court delivered the 
xollowinjy 

n We accept the finding 

and dismi.ss the .second appeal with costs 

the time for redemption will he e.vtended bv 
three months from this date. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeal?? Nos. 344 and 345 

OP 1906. 

Offcober 18, 19X0. 

Pie.-ient :—Sir Ralph Hanson, .Tiidjafe, nnd 
Mr. Justice Krishnaswami Aiyar. 

ERANHIKKAL KUNHIMMACHA 

AND ANOTHER—APPELLANTS 

rcrsns 

THOPPUj PUDIA VITTIL SHEIK 

PATHUJilA BI AND OTHERS—RESPONDENTS. 

Llinitofion — Ailcot'sn' jx'K'Vesxio/i — Xeri'sttitij for ft mlimj 
u'hethrr dcfendnH('.< uvf.< fuirmtc or dcrirntirr 

—Fuihtrc lo arconnt for origin of possession—Lnjal 
jiresHiniitlon—Drrivotirc jwnsession. 

In ft suit for possession of property, whore defen* 
dunt sots up the plea of adrerse ])ossps8ion, it is not 
enough for the Court simply to find agjiinst defen¬ 
dant and for plaintiff. The Court should fin<l how 
long the defeiul.atit was in possession, and, if forever 
the statutory period, whether the possession was only 
diM'irniire. Without a definite conclusion on these 
lioints, no finding should be roeordt'd on the question 
of limitation in idaintifF’s favour. 

The mere failiiru of the defcinlant to prove tho 
origin of his possession does not give rise to a legal 
presuiuptioii that his possession was only derivative. 
It i.s a question in each case on the fuels, whether 
Itavmg failed to prove the origin of his ])ossossion, tho 
dofeixhint may be deemed to have come into i>osses- 
sion Under the plaintiff or under persons wlio got 
into po.ssossion from the plaintiff. 

Second appeals against the decrees of 
the Subordinate Judge’.s Court of South 
^lalabar at Calicut, in Appeal Suits Nos. 
414 and 4x5 of 1905, presented against the 
decrees of the Court of the Additional 
District Munsif of Calicut, in Original Suits 
No. 676 and 677 of 1903. 

Judgement. —The appeal abates as 
regard.s the 1st appellant and the 8th re¬ 
spondent ill S. A. No. 344 and as regards 
the 2nd appellant in S. A. No. 345. 

We accept the finding of the Judge that 
the property helonged to the plaintiff. Tlie 
6th ainl the 7th defendants raised a plea of 
adver.se possession. That is the subject of 
the 2uil issue. Tiie Subordinate Judge 
lia.s given no reason for bis finding in the 
plaintiff s favour on the 2nd i.ssue. Ho does 
not say bow long the contesting defendants 
have been in possession and if for over the 
statutory period whether the possession is 
only derivative. It is impossible to bold 
against tlie plea of limitation without a 
definite conclusion on these points. The 
possession of the '^^th and 7th defendants, even 


if it was derived from Simmamutti, would 
not necessarily prevent the running of time 
if the plaintiff after Siinmamuttrs death 
renewed the lea.se in favour of Sadakka and 
afterwards of his son. 

As regards S. A. No. 345 we cannot agree 
with the Subordinate Judge that there is 
any legal presumption that the possession 
of the 3rd and 4th defendants was derivative. 
It is a question in each case on the facts 
whether having failed to prove the origin of 
his po.sse9sion. the defendant may be deemed 
to have come into possession under per.^ons 
who got into po.ssession from the plaintiff. 

We must ask the Subordinate Judge to 
return a revised finding on the 2nd issue in 
each case on the evidence on record within 
one month after re-opening of the Court. 

Seven daj's will be allowed for filing objec¬ 
tions. 

In compliance witb the above order 
the Subordinate Judge submitted the 
following 

FINDING. 

Tlie following is the issue on which I am 
asked by the High Court to submit my find¬ 
ing in this case.— 

“Does the land belong in jenni to the plain¬ 
tiff and, if so, i.s her right to lecover it time- 
harred?” 

2. The land sued for in this case i.s the 
plot A in the Commissioner’s plan, Exhibit 
A.AA. The District Munsif and my pre¬ 
decessor both found that the aforesaid plot 
and the plot B formed portions of Eranhickal 
paraniha and belonged in jeum to the plain¬ 
tiff’s tarwoiJ. Their findings were based on 
the paffas 1) and E and other documents filed 
in O. S. No 77 of 1903 heard herewith and 
appear to me to have been accepted by the 
High Court. Eranhickal ?><ira7n/^a itself is a 
portion of Pandaratlioppil par^imha and we 
have E-xliibits B, C, OG series and MM in 
the afore.said suit to show that the entire 
Pandaratlioppil paramhi is registered in 
the revenue accounts in the name of the 
plaintiff’s tarwad and that otlier portions of 
tho afore.said than those now in suit 

are held by tenants under registered leases 
or demises given by the above-mentioned 
ianvad. Tho 6th and 7th defendants in this 
case, who are 4th and 3rd defendanis re¬ 
spectively in O. S. No. 77 of 1903, wlieroiti 
tho whole evidence was recorded have no do¬ 
cuments on their side to show that Eranhickal 
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paramha or any portion of it belonged to 
Simamutty and his brothers, that they made 
a gift of it to their sister Kunlu Umaya and 
that as Kunhi Umaya's great*grand-daughter 
and grand-son they name in possession of the 
aforesaid property. There can be no doubt 
under such circumstances that the plot A 
in dispute in this case once belonged in 
jenni to the plaintitf’s (1st respondent’s) 
tarwad. Whether it still remains as the 
jenm of the aforesaid tarivad depends upon 
the decision of the question of adverse 
possession set up by the aforesaid defendants, 
who are the appellants. 

3. The plaintiff herself admits in para. 7 
of the plaint that along with others the 
defendants J^os. 6 and 7 (appellants) are now 
in possession of the plot sued for. She says 
in the same para, that they got possession 
through the 3rd defendant. In paras. Nos. 
2 and 3 the plaintiff explains how finally under 
lier tanvad the 3rd defendant happened to be 
in possession of the plaint property. The 
case which she puts forward is that the 
aforesaid property was demised from her 
tarwad on kanom to Eranhickal Simamutty 
above-mentioned in Kanni lul9 (September— 
October 1843), that that kanom was 
renewed in his (Simamutty’s heir Sadaka’s) 
name and that the 3rd defendant as Sadaka’s 
son took renewal of the aforesaid demise in 
1069 (1894), It is not explained how Sadaka 
could be Simamutty’s heir. Admittedly, 
Simamutty was a follower of Mukkathaym. 
Exhibit HH shows that Simamutty had a 
son called Avulla Koya living in 1881 and 
the genealogical table given in the District 
Munsif s judgment and admitted by both 
sides as correct shows that he had also a 
sister called Kunhi Umaya and two brothers 
called Ittan Kutbi and Mamu Koya. Sadaka’s 
relationship with Simamutty was simply 
that he wds Kunhi Umaya’s daughter’s son. 
that did not make him Simamutty’s heir 

fW *'+u cannot be said 

, ® Kychit said to have been executed 

oy him as such was valid. 

produced the 

tnrtoail executed to her 

shows that ^^°^’^™ent-list, no doubt, 

r intended to produce a Kychit 


executed by Simamutty for a portion of 
Eranhickal paramba in 1019 (1843). There 
is, however, nothing in the aforesaid Kychit 
to show that even if the Kychit above re¬ 
ferred to was genuine, it referred to the plot A 
now in suit. With regard to Sadaka’s Kychit 
of 1039 (1863-1864), what we have on the 
record is simply the 3rd defendant’s admis¬ 
sion of it in the registered paftomchit Exhibit 
DB executed by him to the plaintiff’s/amacf 
in 1069 (1894). The admission he made in 

it was only of a ‘ chartu” in his father’s name 
and it gives no date for that “chartu”. The 
word “chartu” moans either a lease or a 
kanom. If Sadaka had kanom, there is no 
explanation why that was not expressly 
mentioned in Exhibit BB and why under 

that Exhibit, no kanom was allowed to the 
3rd defendant, 

5. Coming now to the evidence produced 
by the (ith and 7th defendants (appellants) 
as 4th and 3rd defendants respectively in 

9’ of 1903, it will be seen from 

Exhibits V and VI series, the Municipal tax 
receipts, that the 7tli defendant and his 
father Imichi Koya (deceased) paid the Muni- 

of file house in plot A from 

1869. There are then Exhibits XI and XU. 

They show that the 7th defendant’s father’s 
brother Ittan Kutti Hfclla had possession of a 
portion of Pandarathoppil paramba and a 
housein it.n 1824 and 1851. I have mentioned 
already that the plaint property is a portion of 
Pandarathoppil paramba above-mentioned 
On reference to Exhibit HH it has been 
pointed out by me at another place that 
Simamutty had a son called Avulla Koya. 
The aforesaid Exhibit is the copy of plaint 
which Avulla Koya instituted to recover 
hi.s share of the house in plot A. The 6tli 
and 7th defendants were the 1st and 2iid 
defendants in that case. Exhibit HI shows 

a ‘‘f°'-e«aid case 

that Avulla Koya had no right to the house 

and that the suit against them was dismissed 

in srarch 18b2 because the 7tli defendant 
took oath in support of his contention. Ex- 

liihit VIll refers to another suit by three of 

H e sons of Sadaka to recover the paramba 

Exhibit iT- n ‘l<^f«"dants: 

T^r n f in that case. 

The District Jlunsif disnii.ssed it in M.ny 

1895 on the grcuiul that the Gtli and 7lh 

defendants were in posse.ssion of the afore- 

said plot atleversely to the plaintiff for more 
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than 12 years. I am not bound now to 
enquire whether the reasons given by the 
District Munsif to dismiss the aforesaid suit 
were correct. For the purpose of this case, 
it is sufficient to show that adverse posses¬ 
sion of the plot A was set up by the Cth and 
7th defendants in that case too. 

G. The plaintiff’s 2nd witness Ahaniad 
Koya, plaintiff’s son, says in his evidence 
that he made the Gth and 7th defendants 
parties to this suit because he learned S 
years ago dial they w’ere in pos.session of 
the house sued for. The plaintiff’s tth 
witness Utliankoya admitsthat the 7th defen¬ 
dant’s father and 0th defendant’s grand¬ 
father Imhichi Koya (deceased) was living 
in the house in plot A ever since ho knew 
it and that the Gth and 7th defendants reside 
in it now. The plaintiff’s oth witness Mamod 
says in hi.s cross-examination that the 7th 
defendant lives in the house in plot A. The 
plaintiff's Gth witness JInssan Kutti Haji 
adds that ever since he knew the plot A lie 
saw tlio 6th and 7th defendants live in the 
house in it and tliat they have taken the 
produce of it since 20 years. The plaintiff’s 
7th witness, the 1st defendant, also supports 
the Gth anti 7th defendants’ long possession 
of the plot A and the house in it. The Gth 
and 7th defendants as Ith and .3rd defendants 
respectively in the connected Case No. 77 of 
1003 have examined .'j witnesses ineliiding tlie 
3rd !ind r>th defendants and tliey have all 
sworn tliat f.n- nearly 50 years tlie 7th defen¬ 
dant’s father and Gtli defendant’s gi*and- 
fatlier I mhiehi Koya and Gth and 7th defen¬ 
dants have been in exclusive possession of 
tlie plot A and the house in it. It will be 
«een from tlie evidence of the 7th defendant 
(3rd defendant in 0. S. No. 77 of 1003) 
that !*is fatliei’ Imbiohi Koya died .35 years 
ago. There is no evidence on Mie plaintiff's 
side to .show th.at Imhichi Koya and defen¬ 
dants Nos. Gaud 7 derived posses.sioii of the 
plaint, propei ty from Sadaka or liis son, the 
3rd (lefoinlant in this case, or paid rent to 
either of them. 3’he attempt made by the 
plaintiff to show that Sadaka was in joint 
])osse.vslori of the plot A and the liouse in it 
lias failed. The evidence of the plaintiff’.s 
own Gill witness Mnsbankulty sliow.s that 
Sadaka died more than 20 years ago and 
that, lie used to live in his wife’s liouse. It 
is true that the defendants’ 1st witne.ss 
made a careless statement that Sadaka took 


the produce of the plaint pararuha for one or 
two years and that he lived in that paramba 
before he married. I attach no weight to it. 
Sadaka was a relation of Imbichi Koya and 
probably as such he lived in the plaint 
pnramhn for a .short time. There is no 
evidence that he enjoyed the produce of 
the plaint paramba on the strength of his 
alleged title. 

7. My finding on the is.sue referred to me 
for trial in this case is that though the 
plaint property, plot A in the plan AAA, 
belonged originally in jonm to the plaintiff’s 
tanvad^ that iarwad has lost its right by 
lapse of time and that the plaintiff’s right to 
recover it now from its present occupants, 
the Gth and 7th defendants, is time-barred. 

A. S. No. 415 OF 1903. 

.S. A. No. 345 OP 190G. 

FINDING. 

The land No. 1 in this suit is the plot B in 
the Commissioner’s plan Exhibit AAA. The 
finding of the longer Court and of this Court 
in appeal to the effect that the aforesaid plot 
belonged in jram to the plaintiff’s tarwad has 
been accepted by the High Court. The Issue 
referred to me for trial is os follows : — 

"Whether the plaintiff’s right to item No. 1 
is barred by limitation.”? 

8. The case of the plaintiff (1st respondent) 
is that tlie plot H above-mentioned was de¬ 
mised on kanom by her ancestress Sheik 
Fatiinima (deeoased) to S. V. Aviilla Koya in 
10;i3 (1.S37-18.58) that after Avulla Koya’s 
death one Koya Moidin married hi.s (Avulla 
Koya’s) widow and took renewal of the 
afoi’esaid kanom in 1047 (1871), that in 
1058 (1882) his son assigned the aforesaid 
right to the 1st defendant, that tlie Isfc defen¬ 
dant then attorned to the plaintiff’s tanvad 
and took a renewed demise, that sometime 
afterwards he leased tlie property to the 2nd 
defendant and that the 3rd and 4hh defend- 
ants who are the 7th and Gth defendants res¬ 
pectively in O. S. No. 67G of 1903 are now in 
unlawful possession of the aforesaid property, 
they having taken it without valid title from 
tlie 2nd defendant. 

9. It is true that the plaintiff has not 
produced the Kychit evidencing the demise 
of 1033 (1857-1858) in favour of Avulla 
Koya referred toby her. It appears, how¬ 
ever, to have been filed ns Exhibit 0 in 
the suit evidenced by Exhibits DL. There 
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is farthei’ coiTobDi’ation of the plaintiff’s 
oral evidence in reference to it in the re¬ 
gistered fcn?iow-deed Exhibit 00 execut¬ 
ed by her t.trwad in 1046 (LS71) to Koya 
Moidin who married Avulla Koya’s widow. 
The aforesaid Exhibit says that the transac¬ 
tion under it was the renewal of an old 
IcaiiouL. The phiintirt‘’s 2rul witness, the 
plaintiff’s son, has sworn to the demise of 
1033 (1S57-185S) and the plaintiff’s 4th and 
bth witnesses have given evidence about Koya 
^loidin's possession of the plot B sued for 
under it. 1 have referred already to Exhibit 
00 wliich shows that the plaintiff’s farwad 
granted a renesved mortgage in favour of 
Avulla Koya’s wife’s second husband Koya 
Moidin (deceased) in 1046 flS71) in respect 
of the aforesaid plot. That Koya Moidin was 
in posse.ssion under the af)resaid renewed 
mortgage has been sworn to by the plaintiff’s 
2tid, 4th, 5th, 7th, Sth and 9th witnesses and 
I believe tliem. Exhibits PP and QQ show 
that in 1053 (1S32) Koya Moidin’s children 
assigned the right which Koya Moidin pos¬ 
sessed under Exhibit 00 to the present Ist 
defendant and that in 1833 the 1st defendant 
attorned to the plaintiff’s f-invad and obtain¬ 
ed a renewal. The 1st defendant was accord¬ 
ingly in possession of the plot A as sworn to 
by him as the plaintiff's 7th witness till 1073 
(1898). Exhibit RR shows that in March 
1893 the 1st defendant demised the plot B ou 
a kauuni of Ks. 3 to the 2ad defendant. 
There is the evidence of the 1st and 2 ikI 
defendants (plaintiff’s 7th and Sth witnesses) 
to show that under Exhibit RR the 2nd de¬ 
fendant too was in possession of the aforesaid 
plot ^or some time. Exliihit SS supports the 
2nd defendant’.s evidence that even before 
the date of Exhibit RR he was living in tlie 
house in plot B sued for. Besides all tliese, 
the plaintiff has lier accouiit-books Exhibits 
G to A A that she collected rent of the plaint 
property from tijo various persons in posses¬ 
sion abovs-mentioiied till I8i>4. The 3rd 
and 4th defendants have no reliable evidence 
on the record to establish that they had pos¬ 
session of the plot B before li>00. The Muni- 
cipal receipts, Exhibits V and Vf, have not 
been shown to have reference to the properties 
in this suit. It is admitted that the 1st defen¬ 
dant obtained decree in O, S. No. 417 of 1900 
for the possession of the plaint property 
against the 2nd dofemlaub on the strength of 
Exhibit UK. Ill o.xecutiuii of tlial decree, ho 


VITTIL. 

was resisted t!ie 3rd defendant. That led 
to suit No. 1 of 1901 and, there, the 1st defend¬ 
ant, failed because the District Munsif held 
that the judgment in O- S. No. 540 of 1894 
established that the 3rd and 4'‘di defendants 
had adverse possession of the plaint property 
for more than 12 years—E.xhibifc Z7j. 
In my hading in the cmnected case, I have 
i*eferred to the judgment in tlie aforesaid 
case. It is Exhibit Dfj and referred only to 
the plot A and tlie house in it. Further, 
Exhibit LL was based on Exhibits II and III 
in this case which referred only to the house 
in plot A and as the District Munsif observes 
the defendants Nos. 3 and 4 did not contend in 
their written statement in that case that they 
had possession of the paramba A or B. There 
is also the fact that the plaintiff is not a party 
to Exhibits LE and Z/. I disbelieve the oral 
evidence on the 3id .and 4th defendants’ side 
to the effect tliat they have lield possession 
of the plot B for more than 12 years before 
the institution of tliissuit. 

10. My hiulirig on tlie issue raferreJ to me 
for trial in this case is that the plaintiff's 
light to item No. 1 (plot B) is not barred by 
limitation. 

These second appeals oiuing on for final 
hearing after the return of the hading of the 
lower Court, the Court delivered the follow¬ 
ing 

Judi^ment. 

8. A. No 341-. 

AVe accept the finding and in reversal of 
the decrees of the Courts below dismiss the 
suit with costs tliroughoiit. 

Appeal No. 344 alloiccd. 

8. A. No. 345. 

AV'e accept the fiuding and dismiss the 
second appeal with costs. The plaintiff will 
have two months from this date for redemp¬ 
tion. 

Appeal No. 345 dii'minscd. 
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MADRAS HIGH COURT. 

Second CivtL Appeal No. 415 of 190S. 

October 24. 1910. 

Present :—Sir RalpU Benson, Judge, and 
Mr. Justice Krishuaswanii Aiyar. 
PAZHANCHKRI PANANGATBLAHAYIL 
KUNJUNNt NAIR— Appellant 

versus 

PAZHANCHBRI MANNATHAN 
PARAilBia'H KALAPURAYIL KUN- 
JUNNI NAIR —Respondent. 

Chit jKitd of jnirt of prize to a subscriber 

—Agreement (letireeu sUtrtcriind sfihscribcr for paijmeitt 
of biihiHce on subscriber's fitruisfiiiuj sccuritij—Failure 
oj starter to pig b.ilaucc of prize moueg—Whether 
relicrcs subscriber froui obhgatimi to ixtij future install 
menfs—Default in jriginent of iustalincuts—Action for 
rceoverg of last tiro •ustahncnfs—Stipulntion Jor pag. 
ment oj all Jiiture instalments m tltfuuU of nng one 
instalment — Il'cMei'/'— Limitation. 

A kiiri Wiis stai'tutl by pi'cilcccssor in 

185)IL U was to consist of 14 tickets of Rs. 500 each 
and it was to continue for 13 years. Defendant, one 
of tbc subscribers, won a pri/e at the Otii dnnvin*:. 
A iiortioji of the |)rize.money was jjaUl to liini by the 
plnintifT and tlic balance was reserved with the fatter 
for payment to defendant when he gave securitv for 
payment of future sid>scriptioris. It was found that 
defendant <itfore<l the security and that plaintiff 
defaidted to pay the balance reserved with him. It 
wasulso a eoiulition that in default of defemlant’s 
payment of any one iustalmcjit, all rntnre itistalmeiits 
would heconic due at once. IMaintilY credited the 
unpaid pri/c-monoy towards subsequent instalments 
and sued defendant fur the last two instahiients. 
Defendant pleaded tliat he was not liable to juiy the 
future instalments, as plainiiff did not give him the 
balance of his prj,ce-nioney and that as he made 
default in payment (»f the iiistalmeiil due for 1000, 
all the instaltncnts beeasiie then ilue ami the suit nas 
harrod by limitation: 

llelit, (1) that, apart from the special agreement. 
a delanlt in payment of the pri/c.money did not 
relieve the defendant fruin !iabilii>’ to pav future 
siibsei'iplioiis. 

(2) that as it was found that plaintiff had naived 
tlic bcnetii of the stipulation fur paytiieiit of all 
ovenluein.stalments in clefanit of any <ine instalment, 
the suit was not barred by limitation. 

Sri Ilnja Salna'herla v.Sri It ija Setnrama, 3 M. G1, 
Nagappa v. Ismail, 12 M. 192, Uadi Ilibi Saliibal v. 
Sitmi Pillai, IH M. 257 at p. 2UI. AhinaMb Cbamlra 
Uosc V. liiima Ueu'a, 13 C. NV. N. lOlO at j*. 1013; 4 
Ind. Gas. 17, referred to. 

Second appeal against the decree of tlio 
Subordinate Judge’s Court of South Malabar 
al Calicut, in Appeal Suit No. 422 of 1D07, 
presented agsiinst the decree of the Court of 
the District Munsif of Chowghat, iu Original 
Suit No. ;U1 of l9Ud. 

Judgment. —Before disposing of the 
setxnid appeal, we niu.st ask tlie Subordinate 
Judge to leturn a finding un the evidence ou 


record on the question whether Exhibit E is 
genuine. 

The finding should be submitted within 
three weeks from this date and seven days 
will be allowed for filing objections. 

In compliance with the above order the 
Subordinate Judge submitted the following 

FINDING. 

In this case I have been directed by the 
High Court to submit a fiudingon the follow¬ 
ing ivssue:— 

Whether Exhibit F is genuine? 

Plaintiff’s anandravav examined as plain¬ 
tiff’s witness on 6th February 1907 stated 
that the letter Exhibit F was senb. to Yakil 
Mr. Thomas in reply to the letter Exhibit D. 
He did not see the defendant sign it. Thi.s 
is what the witness said:—“Exhibit F is also 
in the handwriting of Palapetti Sankara 
Nair. I am acquainted with the signature 
of the defendant. Exhibit F contains 
defendant’s signature.’* The defendant 
examined as bis witness on the same day 
merely stated: “l have not .sent any registered 
notice to the plaintiff.” He did not specially 
deny his signature in Exhibit F. The letter 
purports to have been sent to Mr. Thomas 
and the defendant’s slatemeut that he did 
not send any registei’ed letter to the plaintiff 
is true. The defoudant admits that Palapetti 
Sankaran Nair who is alleged to have 
written the letter used to write some docu¬ 
ments for him. This Sankaran Nair is proved 
hy plaintiff's witness to be the writer of 
Exhibit 11. He was present in Court on 6th 
February 1907 as defendant’s witness and 
the defendant did not care to examine him to 
contradict the evidence of plaintiff’s 
(niaudravau. On comparing Exhibit II with 
JCxhibit F, 1 think that Exhibit F is in 
Sankaran Nair’s handwriting. On comparing 
defendant’s genuine signature iu his vakalath 
with the signature in Exhibit F, I think that 
the letter i.s genuine. It is unreasonable to 
think that somebody at plaintiff’s instance 
sent the letter Exhibit F to Mr. Thomas 
after putting defeiidani's false signature in 
it. For these reasons I find the issue in the 
ailiiniative. 

This second appeal coming on for final 
liearing ou Tuesday the ISth instant after 
the return of the finding of the lower Court, 
and having stood over for consideration till 
this day the Court delivered (ho following 
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«JllClg'ni0n'ta— A. hurl was started lu 
Jane 1893 by the Karnavan of the plaintiff’s 
tarwad. It consisted of 14 tickets of Hs. 500 
each and it was to continue for 13 years. 
The defendant held one ticket. The collec¬ 
tions of each year Avere to be put to auction 
among the ticket-holders and the person who 
Avas the lowest bidder Avas to have the prize, 
the diffeience between Rs. 7,000 and the 
prize being distributed among the remaining 
ticket-holders. The defendant got the prize 
in June 1897 after the 5th instalment. But 
the prize of Rs. 4,730 was not paid to him 
but only Rs. 2,540-10-2. Rs. 1,933-9-4 
were reserved according to the receipt 
Exhibit A dated the 8th June 1898 with 
the originator of the kuri. It 
paid to the defendant on his 

security for Rs. 4,000 being the ... 

subscriptions to the hurt by means of a 
registered mortgage document. We must 
accept in second appeal the tinding of the 


was to be 
furnishing 
remaining 


Subordinate Judge that the defendant was 
ready to gi\'e the mortgage bond but that the 
plaintiff defaulted to pay the balance reserved 
with him. The plaintiff has credited the 
balance and the interest due thereon under 
Exhibit A towards subsequent instalments 
and practically sues for the last two instal¬ 
ments and interest. It is found by the 
Suboi’dinate Judge that by I’eason of the 
plaintiff s failure to pay the balance reserved 
with him, the defendant Avas absolved from 
paying the future instalments. Tliere appears 
to be no warrant for this view. It evidently 
was no part of the agreement under Avhicli 
the kuri was started. The defendant in liis 
Avritten statemeiit did not raise the conten- 
tion that there Avas any stipulation to that 
effect in the kuri agreement and no issue was 
taken raising such a question. The Sub- 
ordinate Judge merely says that it is the 
rule in all hins for the subscriber not to pay 
lature instalments if default be made in the 
payment of the prize. He refers to no evi¬ 
dence in support of the statement and the 
teamed Vakil for the respondent Avas unable 

,0 refer us to any such evidence. It is 
impossible to argue as a matter of law apart 
trom special agreement that default in tlie 

Lb^^M^ pWze-money relieves the 

sub Ofiber from liability to pay tutore 

can on * of liability 

contract ,3 put end to. The contract 


The defendant 
recaivei the 
than half the 

circumstances 


began to operate from 1893. 
paid tlie subscriptions and 
profits for 6 j'ears and m^re 
prize-money. Under those 
it is difficult to see how he ould terminate 
the contract. It is sufficient to refer to the 
admission of iMr. R traachendra Aiyar that 
if the defendant was paid the prize money on 
a later day and chose to accept it, the 
acceptance Avould reviv'e the obligation to 
pay the future iintalmmts, as a sufficient 
answer to the contention that the pkintiff’.s 
default put an end to the contract to pay 
future instalments. 

It is noteworthy that Exhibit A, which 
provides for a mortgage document to pay 
the future instalments amountingto Ri. 4,009, 
doe.s not proceed to absolve the defendant 
from liability under the mortgage in the 
event of the balance of the prize-money 
being Avitliheld. We must hold, therefore, 
that whatever remelythe defendant might 
liave against the plaiatlf for the recovery 
of the sum reserved, he could not be absolved 
from the obligation to pay the future subscrip¬ 
tions. 

The next question is whetlier the plaintiff’s 
claim is barred. Although the suit for the 
last two instalments is in time, it is contended 
Avith reference to the statement in paragraph 
7 of the plaint that the Avhole subscriptions 
became due iu June 1900 when the defendant 
made default in the payment of the instal¬ 
ment of that year. Tlie plaintiff relied upon 
au agreement with the defendant that the 
balance that Avas reserved Avith the former 
should Avith interest be appropriated towards 
the successive instalments. The District 
Muiisif finds the agreement to be true but 
the Subordinate Judge disbelieves it. Exhibit 
B, which the defendant deliberately omitted 
to answer, shows that the instalment of June 
1899, which is subsequent to the plaintiff’s 
default in payment of the balance of prize 
money, must have been met as alleged by 
him out of the interest due from the plain¬ 
tiff and a payment from the defendant of 
the sum of Rs. 325-15-8, for Exhibit B 
makes a demand only for t-Iie instalments of 
June 1900 and 1901. Exhibits O and Ij also 
support the plaintiff’s case. The Subordinate 
Judge's judgment makes no reference to 
Exhibit E. It has now been found to be 
genuine. If necessary we would be inclined 
to call for a fresh finding from the Suboi'di- 
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nate Judge on the question of agreement 
to appropriate the balance i*e.served with the 
plaintiff towards fahire instalments. But in 
the view we take about tlie plaintiff’s waiver 
of the stipulation referred to in paragraph 7 
of the plaint that the whole subscriptions 
were to become due on default in payment 
of aiij'^ one instalment, Ave think it unnecessary 
to call for a revised finding on the question 
of the agreement. The stipulation mentioned 
in paragraph 7 of the plaint is in the plain¬ 
tiff s favour. It is perfectly competent to 
him to waive it. The Muusif considered 
the question of waiver uuder tlie issue of 
limitation and found iii its favour No special 
ground was taken Avitli reference to waiver 
in the Memorandum of Appeal to the lower 
appellate Court except the general one of 
limitation. 'I'hu Subordinate Judge is of 
opinion that the circumstances proved in this 
case are not .sufficient in law to amount to 
waiver On the otlier hand, we are of opinion 
that Exhibits B, 1) and F are sufficient. Tlie 
Subordinate Judge does not discredit the 
payment of Us. :^■2:y and odd in June 1899. 
Tlie plaintiff avers it and Exhibit B, which is 
a demand fur tlie sub.scriplions of 1900 and 
1901 less the interest due whicli the defen¬ 
dant did not choose to answer, supports the 
plaintilT s case, e must, therefore, hold 
that the claim is not barred Ijy limitation. 
See Sriliaja !Saf}-ac/trrl(( \-. ,S,i Uaja .^'efarama 
(1); ^'aoappa v. ismail (2), Bad/ lUbi 
Sahihal V. Banii Bilhd (;!) aiid Abhiosk 
CJmnara Bose v. Baina Beira ( (-). 

As to interest, the Munsif has found on the 
evidence of the plaintiff's witness No. 1 that 
he is entitled to 12 per cent, from the date 
of default, llie ^subordinate Judge has given 
no finding on the issue. The phiintifl's 
witne.ss No. 1 swears to the provi.^ion about 
interest, lie is not cros.s-examiiied on the 
point. The defendant as defendant's witness 
No. 1 does not deny it. Wo must, therefore, 
agree with the District .Munsif. 

We reverse the decree of tlie Subordinate 
Judge and restore that of the District Munsif 
with costs in this and in the lower appellate 
Court. 

Jjracc revtn'cd. 

(1) :j M. 01. 

(2) 12 il. 102. 

(;i) 10 ?I. 2 .j 7 iit 1*. 201. 

(-1) 13 C. W. N. 1010 ut 1013 : I |ii«l. C’us. 17 


October 20, 1910. 

Prese/zf;—Sir Arnold White, Kt., Chief 
Justice, Mr, Justice Krishnaswaini 
Aiyar and Mr. Justice Ayliijg. 

BOGANAOAM RANGIAH CHETTN 

—Appellant 
versus 

BOGANADAM SUBRAMANIA CHETTr 

AND OTUEHs—R espondents. 

Court Fees Act {Vllof 1870J, i?. 7 67. IV (h) amid. 

T yUud Sch. 1 (tjul 1/ (K/)—Suit for purtitiou 

l>j « co-^parcener in joint })os$cs6ion — Court-Ice —Art 
valorem fee. 

Held, by Sir Aruokl Wliitc, C. J.,an(i Krisliuaswanii 
Avar, J. (Aiyling, J. dissenting), tliat in a suit fur 
partition of joint family property, where the plaintiff 
is in joint possession Avith the other co-parccncrs, the 
Court-fee is to be under article 1 of Schedule I 
of the Court Fees Act and not under article 17 (VD 
of Schedule I[ of the Act. 

JJagdu V. Totaram, 33 B. 658; 10 Bom. L. B. 107-t; 
•t Ind. 0ns. 242, Bidhulu Roy y. Ritin Charitm Roy, 6 
C. L. J. (iol; 12 C. W. N. 37, Kirty Churn Hitter v. 

A'ef/t Deh,H 0. 757, aud J/t>/n?ndj« Chandra 
tlanynU y. AsUutosh Oanynli, 20 C. 703, dissented 
from. 

IVhi 6’o«n(hiH A'. Knmaraeclu Ccaonhoi, 20 M. 289, 
followed. 

(pi:t'rv \—Wliether a suit for joint possession by a 
eu-)>s(reener, e.\clude<l from possession, Avould full 
under seelion 7, clause IV (6) or section 7, clause (V) 
of the Court Fees Act. 

Per .{iytimj, ifisseuting: 

'The Court-fee in the ea-se referred to shouhl he 
lixed under seclitui 17 (\'l) of Schedule H. 

.Appeal against tlie decree of the District 
Court of North .Vreot, in Original Suit No. 18 
of 1905. 

This appeal coming on for hearing before 
the Honourable Mr. Justice Munro and the 
Honourable i^fr. Justice Abdur Rahim on 
Thursday and Friday, the 25th and 2'3tli 
days of August 1910, the Court made the 
following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

The suit Avas uiuter section 525 of the 
Civil Procedure Code to file an uAvard made 
in an arbitration for dividing joint family 
properties. The .suit Avas dismissed, and 
hence this appeal. The preliminary objec¬ 
tion is taken tliat tlie Court-fee paid, Rs. 10, 
is insufficient. The order refusing to tile the 
award is a deci’ce, and the question dn dispute 
is Avhether the Court-fee payable ou the 
appeal is to be fixed under article 1 of 
iScIicdule I of the’ Court Fees Act or 'luidor 
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article 17 (vi) of Schedule If. It is coutend- 
ed that if the appellant had sued for 
partition of the joint family property, the 
GourMee on the plaint would have been 
only Rs. 10 . and tiiat the Court-fee for the 

I • — ^ same. For the propo.si- 

tion that the Court-fee on the plaint in such 
a suit IS Ks. 10 , reliance is placed upon 
Airfy Churn Miffer v. /uinafh Xatk Deh (1) 
nnd Chamha GangiiU y. Ashutosh 

(2). A Uench of tliis Court, in 
liefercncp nndrr Court Fees Act, section ij (3), 

refii.sed to follow the above decision and lield 
t hat a suit for partition of joint family property 
IS chargeable with ^nad valorem fee. In Vein 
Gonndan v. Kumaravelu Goundan ( 4 ), the 
same view was accepted though the point 
does not appear to have been argued, the 
actual matter decided being tliat the value 
of the suit for (he purpose of jurisdiction was 
the amount at which tlie plaintiff valued 
his .share. The Calcutta High Court in a 
recent decision in Bidhafa Buy v. Bam 
tlinutra Boy (5) have dissented from the view 

in Befeieuce under Court Feos Art, .«cc- 

tjon o (.1) and T c/a Goundan v. KuuKtrarelu 
Goundan ( 4 ). Tf the Conrt-fee i.s to be Hxed 
underarticlo 1 of SchedulG I of the Court Fees 
Act, it is, wo take it, because the suit is 
consiilered to fall under section 7 . clause 
(iv) (/,) of tlie Court Fees Act. We find 
considerable diniciilty in holding tliat a 
suit for partition of joint family property 
whentheplaintiif—ashere—is in joint pos.ses- 
sion witli the other co-parctners, falls under 
this provision. From the statements made 
at the bar it does not appear that the practice 
HI this Court has been uniform. The question 
IS one likely to arise frequeiit] 3 % and we 
tliink it should be definitely settled. We 
therefore, refer to a Full Uench the question 

whether, in a suit for partition of joint 
family property wiiere the plaintiff is in 
3oint possession with the fother co-parceners, 
the fee is to be fixed under article I of 
:^chedule I of the Court Fees Act or under 
article 17 (v.) of Schedule H of the Act. 

RFXCIT. 

referred’ tn ' f 

( 1 ) 8 757 . - 

(2) 20 c. TCii, "Q XRi 

Court 


V'i) M. L. ’SuoR 

u) — 


( 


r think: section 7 (iv) (b) of the Court 

applies when the right, 
which IS sought to be enforced, is a right to 
share as a separate sharer in joint family 
property, in other words, it applies to the 
ordinary suit for partition. 

It was argued that .section 7 iv (b) of the 
Court Fees Act only applies when the right 
which IS sought to be enforced is a right to 

share as a joint sharer in joint family pro- 

perty, but it seems to me it is not likely that 

the legislature would have intended to make 

specific provision for a comparatively rare 

form of action and to make no specific 

provision for a very common form of action. 

If to share’ in section 7 iv (/.) means to 

shaie as a separate sharer, the Court-fee in 

a suit for partition of joint family property 

when tlie plaintiff is in joint possession with 

the other co-parceners, is otherwise provided 

loiMs governed by section 7 iv(/0,andis 
ad ralorem. 

I have liad the advantage of reading the 
judgments which my learned hrevliren are 
about to deliver and I agree with Krislmawsami 
Aijar that our answer to the question 
winch has been referred to us, should be that 

article 1 of the 1st Schedule of the Court 
J'ces Act .applies. 

Krishnaswami AJyar, J._The que.stion,stated 
in the order of reference for our decision, is 
as follow.s : — 

"Whether, ill a .suit for iiartition of joint 

family property where the phiintilf i.s in 
joint possession with theother co-parceners, 
the fee is to be fixed under article 1 of 

Schedu el of the Court Fees Act or under 
article 1< (vi) of Schedule 11 of the Act ” 
Whichever of the two provisions applies, 
we have fust of all to determine what is the 
subject-matter in dispute.” 

The plaintiff being in joint possession of 
the whole, whether that possession is .actual 
or constructive, seeks to convert that into 
separate possession of his share. It may 
therefore, he sai.I that the value of the 
subject-matter in dispute is the difference 
betvveen he value |of the separate possession 
of the share and the value of tlie joint 
pos.session of the whole or, as it has been 
well put in Ragemho LM v 

Ckur.L.,koorg^) "i, 

conve,lienee o changing the form of the 


convenience ot chann-inrr ; 

4 20 M. 289 VaU-H court. . p,, the form of the 

^>W5(’ r 1 —‘ i. enjoyment of tlie plaintiff's »’ i*. 

0)0 • {KfiShmifi > (0) -K'. L. It. lir. sbaie. It seems 
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to me that it may at once be conceded that 
it is not possible to estimate this dilference 
in value or this convenience in the form of 
the enjoyment at a money value. But this 
concession is not enough to settle the appli¬ 
cation of article 17 (vi) of the 2nd Schedule 
to the Act. It is further necessary, to bring 
the case within the article, that it is not 
otherwise provided for by the Act. And 
herein lies the difficulty. 

If either section 7 iv or section 7 (v) 
should be applicable, there would be a 
provision under the Act which would exclude 
the application of article 17 (vi). The 

referring order does not ask us to decide 
between section 7 iv (6) and .section 7 (v). 
The learned Judges who have made the 
reference say that as between these two 
clauses section 7 iv {h) w'ould apply to the 
present case if article 17 (vi) was out of the 
case. Section 7 iv {b) empowers the plaintiff 
to state the amount of the value of the relief 
sought. Section 7 (v) prescribes special rules 
for ascertaining th.e value. Butin both the 
cases, the fee payable isW valoretn under arti¬ 
cle 1 of Schedule 1 of the Court Fees Act. 

Section 7 iv {!>) is in these terms; ‘‘In 
suits to enforce the right to share in any 
property on the ground that it is joint family 
propeity.” What is the meaning of this 
clause? Does it cover a suit for partition 
of joint family property wljere the plaintilf 
i.s ill joint possession. It has no application 
where the property is not the property of a 
joint family. It must be admitted that a 
suit by a tenant in common in joint posses¬ 
sion for the partition of the common property 
not belonging to a joint family cannot fall 
under this danse. As the relief in such a 
case cannot he e.stimated at a money value, 
article 17 (vi) is the only provision appli¬ 
cable. But it does not follow from this, a.s 
suggested hy Mr. Justice !Mookerjee in 
Didhata Hoy v. Hum Chnritra Roy (5), tliat 
where the property belongs to a joint family, 
the suit to enforce the right to .share in it 
may not fall within the special provision 
enacted in section 7 iv (6). It has been 
argued that the language of tlic clause is 
not “to enforce the right to a share in the 
property” but “to enforce the right to share.” 
This difference, it is said, indicates that tlie 
clause does not deal with the common suit 
for partition amongst the members of a 
Hindu family, but with the possible case of a 


co-parcener suing for joint possession where 
he has been excluded from it or for participa¬ 
tion in the profits of the common property 
or it may be for a mere declaration of the 
right to joint possession coupled with a 
claim to participation in any benefit towhich 
the joint family is entitled. Without, in any 
way, repudiating the possibility of such cases 
being within the scope of the clause in 
question, [as to which, compare Qundo 
Anandrav v. Krishnarav Govind (7) and 
^Intfahlie V. Thimmappa (8)], we may ask the 
question whether it is at all likely that 
special provision is made in this clause 
for such rare cases without dealing with the 
common case of a suit for partition by a 
co-parcener in pos.session. It may also be 
pointed out, adopting the language of Candy, 
J.^mRaoji V. Bala (9), with reference to 
similar words in article 127 of the Limit¬ 
ation Act, that the clause provides for a suit 
“to enforce the right” and not “to establish 
the right.” It has also to be borne in mind 
tliat the clause in question does not deal with 
a suit to share in any property which would 
be more su.sceptible of the meaning of 
participation in enjoyment but of a suit to 
enforce the right to share. Stress has been 
laid upon the fact that the clause uses the 
verb ‘to share’ and not the uoun share.’ And 
it is argued that if a co parcener’s suit for 
partition was intended to be covered hy the 
clause, the clause would run “in suits to 
enforce the right to a share in any property.” 
But there seems to be no point in this 
observation, for the language of tiie clause is 
more in accordance witli the theory of the 
Hindu Law as regards a co-parcener not 
being entitled to a definite share until actual 
partition. He is only entitled to share in tlie 
joint family property until partition and 
becomes entitled to a definite share when a 
decree for partition is made in the suit. As 
observed hy the Privy Council in Appovier v. 
Rama Snbba Ai'yan (10), “according to the 
true notion of an undivided family in 
Hindu Law, no individual member of that 
family, whilst it remains undivided, can 
predicate of the joint and undivided property 
that he, that particular member, has a certain 
definite share.” In Pirthi Pal Singh v. 

(7) 4 B. H. C. R. A. C. 65. 

(8) 15 M. 180 at p. UH. 

(0) 15 B. 135. 

(10) 11 ai. I. A. 75 at p. 89 i 8 \V. R. P. C.) 1. 
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Thahur Jewaliir Singh (11), their Lordships 
again observed: “Until partition no member 
of a joint Hindu family is entitled to a 
deBnite portion of the family estate.” There 
appears to be, therefore, no objection to the 
legislature having avoided the phrase *a 
right to a share* and preferred the expres¬ 
sion a right to share.* Lut it has been 
further argued that the v^ords “on the 
ground that it is joint family property” 
preclude the construction that a suit for 
partition is covered by the clause. This 
result is arrived at by construing the phrase 
on the ground that it is joint family pro¬ 
perty’* to mean “on the ground that it is 
property of a continuing joint family.” There 
appears to be no warrant for so understand¬ 
ing the words of the clause. There is a 
joint family at the date of the suit. The 
plaintiff’s right to have the property divided 
is on the ground that the property belongs 
to the joint family on that date. There is no 
further cause of action necessary to entitle 
the plaintiff to sue. The fact that it is 
joint family property is .sufficient to entitle a 
co-parcener without more to claim his share 
by partition. I am unable, therefore, to 
accept the reasoning of tho Bombay High 
Court in Dagdii v. 'Totaram (12) or of the 
Calcutta High Court in lUdhata Boy v. Bam 
Chnritru Bi>y (6). The former of these 
cases is not in accord with the decision in 
Motihhai V. Haridas (12) and it is not clear 
whether it was a case w'here the plaintiff 
was in joint possession. There is no force 
in tlie remark that, as the other clauses of 
section 7 (iv) deal with reliefs incapable of 
valuation, section 7 iv (J)') should only be 
understood as referring to an abstract claim 
or right, for, as already pointed out, a suit 
by a co-parcener in possession for division 
of his share is not capable of estimation at a 
money value. It may be a good argument 
against allowing a suit by a co-parcener out 
of possession for division or joint possession 
to fall within it. The Calcutta case merely 
refuses to disturb the current of authority in 
that Court as established by the decisions in 
Kirty Churn Mifter v. Aunath Nath Deb (1) 
Mohendro Chindra GangtiJi v. Ashntobh 
Gavgnh (2). It may he that the actual 
decision in 11 aZi UUnh v. Durga Prasad and 


(11) 14 I. A. 37 at p. 59 ; 14 C. 493. 
(13) 2‘> B 315’ 


^utidan (14) is open io no exception as the 
plaintiff there does not appear to have been 
in joint possession when he asked for 
partition. This is, however, apart from the 
question of the correctness of the approval 
there expressed of the Calcutta cases. But 


whatever doubts may still exist as regards 
the cogency of the above reasoning, they 
seem to me to be completely set at rest by 
the corresponding language of the various 
Limitation Acts and the interpretation that 
has been uniformly placed upon it. When 
the Court Fees Act was passed, the Limit¬ 
ation Act in force in the country was Act 
XIV of 1859. Section 1 clause 13 of that 
Act ran as follows: “To suits to enforce the 
right to share in any property movable or 
immovable on the ground that it is joint 
family property—the period of twelve years” 
from certain specified dates. Now it will be 
noticed at a glance that the difference 
between the first portion of thi.5 clause and 
section 7 iv el. (5) is that “in” is substituted 
for the opening w'ord “to” and the words 
movable or immovable” are omitted. 
Being a law of Limitation, the rest of the 
clause proceeds to specify a starting point 
for the running of the prescribed period. 
And it may also be that the clause assumes 
that the plaintiff is out of possession, though 
there are no expres.s word.s to say so, for 
otherwise limitation ought not to he allowed 
to run again.st him. The fact, therefore, that 
the clause of the Limitation Act is applied 
to a plaintiff out of possession while the 
clause of the Court Kees Act is sought to bo 
applied to a co-parcenor in possession has 
no bearing upon the interpretation of tlie 
words “to enforce the right to share in any 
property on the ground that it is joint 
family property” which are words common 
to both the enactments. Act IX of 1871, 
which introduced into the 1st column of 
article 127 the result of judicial decisions 


as to the plaintifr contemplated being* one 
out of possession, made no change whatever 
in the rest of the language of the 1st part 
of the old clause. The words “to enforce 
a right to share” were retained as before 
The article ran thus; “By a Hindu excluded 
from joint family property to enforce a 
right to share therein.” The same language 
has been retained in the Limitation Acts of 
1877 and 19Cb with the mere change of the 

VL4) 2S A. 340; A. W. N. (190S) 38; 3 A. L J?8l ® 
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word ‘ Hindu’* into “person.” Clause 13 
of section 1 of Act XtV of 1S59 and aj-ticle 
127 of tlie subsequent Limitation yVcts have 
always been construed by the Privy Council 
and by the Courts in India as applicable to 
suits for partition by a co-parcener in a 
Hindu joint family. Section 7, clause iv (6), 
of tbe Court Fees Act, which followed almost 
verbatim the language of clause 13 of section 
1 of the Limitation Act of 1859, is bound to 
receive the same construction. In Lakshman 
Diida Nail: v. Jiamachandra Dada Naik (15) 
and Appasami Odat/ar v. Snhruman 7 ja Odai/ar 
(lt>).tbe Privy Council construed the provision 
of the first Limitation Act. In the latter 
case they said: "Hy section 1. clause 13, of Act 
XIV of 1859, a suit for a sliare of the family 
property not brought within 12 years from 
the date of the last participation in tbe profits 
of it would be barred The same view was 
taken by tbe Indian High Courts. See 
Wooma Soonditree Dossce v. Dicarkanath lioij 

(17); Gosanin l^voadtjo v. Scroo Kooniaree 
Idehia {XH), Govn^dan Pilai y. Chidambara 
Pi7/a/(l9)and Ransji Chhlba v. Valahh Chhiba 
Article 127 of tbe Limitation Act 
of 1871 received ilie same construction. \_KaU 
hiihore Jbuj v. J>haHnn'(nj limj (21)]. The 
same intei-pretation was put upon tbe pro- 
vision of the Idmitatinn Act of 1877 both 
hy the Privy Council and by the High Courts 
in India, liai RujHnath Bali v. Uai Maharaj 
BAi (22); Birthi Bal iatugh v. Thakur Jewahir 
Singh (11); llari v. Mariiti (23) and Nilo 
Bamchandra v. Govind Balia (2t). The 
remark in Mnttakke v. TUimmapp<i{^)^ where, 
speaking of a suit for a declaration that 
pliiintilT as a member of an Aliyasantana 
family was joint in estate with the defendants 
and that he was entitled to the registry in 
his name of the family property, the Court 
said that article 127 did not refer to a suit 
for a share, must be treated as erroneous in 


view of the overwhelming consensus of 
opinion already noticed. In tlie light, there¬ 
fore, of the provisions contained in the various 
Limitation Acts and especiallyof the language 

of clause 13, section 1, of Act XIV of 1859 

(15) 5 B. 48. 

(16) 15 I. A. 167; 12 M. 26. 

(17) 11 W. R. 72. 

(18) 19 W. R. 192. 

(19) 3 M. H. C. R. 99. 

(20) 7 B. 25>7. 

(21) 3 22H. 


(22) 12 i. A. 112; 11 C. 777*. 

(23) Uli.741, 


and the interpretation uniformly placed on 
them, it is impossible to resist the conclusion 
that section 7, clause iv(6), of the Court Pees 
Act, does apply to a suit by a co-parcener iri 
possession for partition of joint family pro¬ 
perty. This view is in accordance with the 
opinion expressed in Vein Goundan v. Xumar- 
vleu Gottyidan (4). The case in Boference 
under Court Fees Act, section 5 (3) was not 
one of joint family property and could not, 
therefore, fall under section 7, clause iv (6). 

During the course of the argument, the 
question was raised whether section 7, clause 
V. was not the more appropriate provision. 
Reference was made to Balvojit Oanesh v. 
N^nna Chintamon (25) and Dagdu v. Totaram 
(12) as in support of that view. It is not 
clear from the facts set out in these cases 
whether the plaintiff was in joint possession 
at the date of suit. It is impossible, therefore, 
to rely on them as any authority for the 
view that section 7, clause v, is applicable to 
a suit where the plaintiff in possession seeks 
for partition. The learned Judges who made 
the referenca liave not stated any question 
for oui‘ consideration as to wdietlier any, 
and if so, what suits for partition would fall 
under that clause. 

Nor is it necessary for us to express any 
opinion on the question which was referred 
to, though not. fully discussed, in tbe o.irse 
of tbe argument whether a suit for joint 
possession by a co-parcener e.xcluded from 
possession would fall within section 7 clause 
iv(i) or section 7 clause v of the Court Fees 
Act. When such a question arises it will 
be material to consider whether a suit for 
joint possession is not ns mud) a suit for 
possession as a suit for exclusive possession 
and whether, both kinds of suits being 
in ejectment, (see William on Ejectment 
p. 178 and Freeman on Co-tenancy, sections 
290 and 293) they should not both be held 
to fall within section 7 (v). 

I would answer the question referred by 
saying that article 1 schedule I applies. 

Ayling, J. —I agree in the view expressed 
by Batchelor and Beaman, JJ., in Bagdn v. 
Tntaram (12) that a suit to recover by par¬ 
tition a definite and ascertained share of 
specified property cannot fall under section 7 
iv(6) of the Court Fees Act. This clause 
appear.s to be designed to cover merely the 
rare, hub quite possible, cases where the 

(25) 18 B. 209. 


(24) 10 B. 24, 
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plaintiff s sta6us as a co-parcener is in dispute, 
and is sought to be enforced. On this view- 

alone, its inclusion with the otlier cases of 

doubtful or difficult valualion contained in 

the section is intelligible. I do not think 

It IS safe to proceed by analogy of the way 

article lL7 of the Limitation Act has been 
interpreted. 

If section 7 iv(b) be ruled out, such a 
suit must fall under article 17 (vi) of 
Schedule II or under section 7 (v) of the 
Court Fees Act. I have no hesitation in 
concuiTing in the opinion of Garth, C. J., in 
Ivirty Churn Mitter Aunath Nath Deh U) 
as to the correct method of regarding the* 
relief claimed in suits for partition by a 
co.parcener who is in joint enjoyment at the 
ti^me of suit; his prayer is merely to change 
the form of enjoyment and could only be 
valued by deducting from the value of his 
share as ascertained in partition the value of 
his beneficial enjoyment as co-parcener be- 
lore partition. Apart from personal considera¬ 
tions, which it is impossible to appraise, the 
two should be eqmd. It appears to me 

einxiiently acuse 111 which it is impossible to 

estimate in money the value of the suit. To 
tax such a suit on the value of the partition- 
ed share without deduction under section 7 
U; seems to me inequitable. This point of 

view does not appear to have been presented 

to the Court either in Vein Goundau y. 
KumarareUGouuclan (i), ilotibhai y. Harida^, 
Ucs; or Dagdu v. Tolaram (12). 

Ill M ali Ulhh y. Diirga Prasad and Saidan 
(l l), the remarks of Garth, C. J. are quoted 

ivitli approval. But the learned Judges de- 
cided that an ad valorem fee was leviable 
under the circumstances of the case under 
disposal. The plaintiff appears to have been 
the purchaser of the undivided share of a 
co-parceiier, and the suit was brought to 
e.stablish his title and to recover possession of 
Ilia share, the claim of partition being added 
merely to make tlie relief sought effectual. 

tl!!''!! -f distinguishable from 

«.e suit of a co-parcener in joint possession, 

who merely seeks to convert his joint posses- 
Sion mto separate enjoyment. 

..i G»:rc°"S '..sr s; 

dffferenV dec^s!on'^^as trrivTd'^'at^’t 
grounds, it is not easy to Zy 


I7 


For the above reasons, I think the Court 
fee should be fixed in cases of the class refer- 
red to under section 17 (vi) of Schedule II. 


MADRAS HIGH COURT. 

Fihst Civil Appeal Ho. 115 op 1907. 
October 11, 1910. 

PresenI:—Sir Arnold White, Kt., Chief 
Justice, and ^Ir. Justice Ayling. 

VE^ KATACHARrlAR (jiinob) through 

FATHER AND GUARDIAN ATHAN KEELA 

TIRUMALIGAI APPAVA OHARIAR 

SWAMI— Appellant 
versus 

^ ATHAN SADAGOPA CHARIAR 

and others— RESfO.XDENTS. 

M i/t, cons/> uct/on of~}[i,ubi Tyitv -Achariyu Purusha, 
(?ct-/se ti/ Svikara neinanam’, mcanimj of—Adoption 
~~ H ill recoyn.zi ng a person as heir, anddirectiug legatee 
ioperjorm sp.ntaal funcfioas-Derisc to a persona 
f^^if.]^^^^--i^ycjaraf,an as to invali,lit,joj adoption— 

hpecjic Rcitej Jrf {1 of- 1877). .s. 42. ^ 

A Ihmlu testator, who bcloagucl to the class of 

: 

luadt a Suhara aemanao, of appellant. The Will 
recited that the appellant was the testator’s heir and 
was to perform the various religious and sjiiritual 
duties performed by the e.vecutant (who was an 
Achaiiija pm-usha) and rweive the honours and 
tMiiohiments attached to the same: 

apart from the (piestion of tlie 
validity ot the se,f:<n-a aemanan,' (adoption) of the 

appellant, the AViIl was valid and enforceable us a 
devise to a pci\<on<i 

.Y»(/,oomom DgL/jg Saiyda Prrshml itnkerjrc, 
o l. A. 2b ♦ K. 91, applied. 

i/r'le'!™ y.It„Jes,vor 12 I. A. 72, 

110. 4bo, referrod to. 

sub Vn ’n v »»akc a nomination 

subject to all its lej?al consequences. 

A. 5). No- 12 of 1903, referred to. 

(3) that while passing a decree, establishing appcl- 

ants rights under tiic Will, it was discretionary with 

t) e Court to make or not a declaration against 
adoption of the appellant. 

C/uH/iasffiei/ii Mudcliar v. Ambalavaaa iludeliar, 29 

M. 48, distiuguishetl. 

Appeal against the decree of tlie Subordi¬ 
nate Judge’s Court of Tuticoriii, in Original 
Suit No. 21 of 1904. 

J udgment.—The plaintiffs sue as the 
nearest reversioners of the late Sadagopa 
O lan of Alwar Tirunagari to set aside a Will 
alleged to have been executed by him on the 
-bth June 1903, and an adoption of the 2nd 
defendant said to have been made by him on 
the same day: also for the recovery of various 
properties of the said Sadagopa Olmri in the 
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hands of the 2nd defendant and for sundry 
incidental reliefs. There was an alternative 
prayer for partition in case the Court found 
that there was a valid a*doption. 

The Subordinate Judge found that there 
was no adoption : that the alleged Will (Ex¬ 
hibit II) was executed by Sadagopa Chari 
while in a sound and disposing state of mind: 
but that it was intended by him merely as an 
instrument giving his widow (1st defendant) 
authority to adopt, and, therefore, conveyed 
no right to the 2nd defendant. He, therefore, 
gave a decree awarding the plaintiffs the first 
set of reliefs sued for. 

The main contention now set up by the 
appellant (2nd defendant) is that, apart from 
any question of the fact and validity of the 
adoption, Exhibit II operates as a valid and 
effective Will in his favour, giving him an in¬ 
disputable title to the plaint properties and 
that the suit should, therePoi’e, have been dis¬ 
missed. This contention appears to be sound. 

A reference to the heading of the document 
Exhibit If, shows that it purports to be a 
Will: and it is certainly drawn up in the form 
of one. That it bears the signature of Sada¬ 
gopa Chari, not only at the end, but at the 
foot of each sheet is not seriously disputed. 
The evidence as to the mental and bodily 
condition of the testator on the 26tli June 
1903, is conflicting; hut the balance is cer¬ 
tainly on the side of the appellant’s conten¬ 
tion that at the time of execution he was 
in a sound and disposing state of mind. The 
evidence to the contrary (of plaintiffs’ wit- 
Jie.sses Nos. 12—15) i.s interested and untrust¬ 
worthy and cannot be accepted against that 
of the Sub-Registrar (defendant’s witne.ss 
No. 8). The latter deposes that he was called 
to the house to regi.ster the Will which he read 
out to the testator, who was emaciated and 
weak but in full possession of bis mental 
powers. Numerous otljor witnes.ses speak to 
the same effect. Sadagopa Chari H\”^d for 
13 days afterwards and there is nothing in 
the nature of liis illness to suggest that he 
•would be either unconscious or in any way 
affected in mind, so long before his death. 

The Subordinate Judge has, in fact, re¬ 
corded a definite finding which is fully war¬ 
ranted by the evidence, i. e., that Sadagopa 
Chari was of a sound and disposing state of 
mind at the time he executed Exhibit II 
ivuh pnragrapli (>2 of his judgment). 


[i&io 

Further on, however, on grounds which are 
extremely difficult to understand, he comes 
to the conclusion that “ the mind of the tes¬ 
tator was not alert enough to control the 
terms of the Will and to see that the idea he 
entertained was expressed in clear and un¬ 
ambiguous language the said idea being, 
according to the Subordinate Judge, nothing 
more than to give his widow, the 1st defen¬ 
dant, power to adopt the appellant, the 2ad 
defendant. 

The Will in question is a long document 
which contains nothing to support such an 
idea. It begins by recitiug that the execu¬ 
tant, being in fear of death, has that day made 
adoption (Svikara iiemanani) of the appellant 
and then proceeds in the most methodical 
way to declare the appellant bis heir, and to 
direct that he (the appellant) shall perform 
the various spiritual and religious duties per¬ 
formed by the executant (who was an Ac- 
charaya Purusha) and receive the honours 
and emoluments attached to the same. The 
exact meaning of the words, Svikara nema~ 
arein dispute: but neither side in this 
Court supports the Subordinate Judge’s view 
that it signifies the nomination of a boy for 
the purpose of subsequent adoption, and we 
see no reason to adopt such an interpretation. 
We find it impossible to understand how the 
Subordinate Judge, in the face of his previ¬ 
ous finding (based on recorded evidence) as 
to the testator’s mental state, could have 
airived at such a conclusion which in effect 
makes nonsense of his earlier finding on issue 
No. G. 

Almost the only reason assigned by the 
Subordinate Judge in support of his view 
is that Sadagopa Chari believed his wife to 
be pregnant at the time, and would thus be 
very unlikely to execute such a document as 
E.vliibit II, if he understood its contents. 
The evidence of this supposed pregnancy is 
very untrustworthy and we regard it as cer¬ 
tain that if Sadagopa Chari had h ad any 
such idea in his mind, ho would not have 
hesitated to make provision for the contin¬ 
gency of the birth of a posthumous son. The 
suggestion that he was prevented by feelings 
of delicacy from even referi'ing to it in plain 
terms, and that the phrase ** existing 
daughter” contains a subtle implication of 
such a notion, we can only characterise n^ 
ridiculous. 
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Refcuraing: tD the provisions of Exhibit IT, 
]fc will ba found that after simply reciting^ the 
fact of adoption, each of the succassive pro¬ 
visions is made in favour of Venkata Chariar 
by name without any qualifying description 
as adopted son or otherwise. It is in fact a 
clear case of devise to a perso}ii desiganta'^ 
of a similar character to that dealt with in 
NCdhoomoni Debtn v. Saroia Fershid 
Mookenee (1). The respondents’ contention 
in this connection is thus worded by his 
Vakil:— 

The testator believed that he held a 
spiritual offic?; that he was competent, un¬ 
like ordinary Hindus, to adopt liimself by 
nominating a successor to tint office: and 
that^ by virtue of such a nomination the 
nominee became his adopted son for all pur¬ 
poses. Believing that he liad ni'ide such a 
nomination, he executed Exhibit 11. The 
devise by the latter was conditional on 
appellant having previously acquired the 
status of au adopted sou by the procedure 
above indicated: and it was only in 
such capacity that he inte.nded apoellant to 
benefit.” 


He seeks in fact to bring the cise under 
the ruling in lanindra Deb llaihit v. liajeswar 
Duss ( 2 ). 

Whether this point was argued before 
the Subordinate Judge is doubtful; it is 
certainly not referred to in his judgment, 
nor is it deducible from the pleadings. It 
depends entirely on the testator liavitig been 
under some misapprehension as to the ac- 
quisition by the devisee of some status 
prior to the execution of the Will. In the re¬ 
ported case the testator had made an adop- 
tiou of the devisee which was found to be in¬ 
valid as being contrary to a special family or 
caste custom. 

In the present case, we cannot find ground 
for holding that the testator was under any 
misapprehension at all. Supposing him to 
be, ^ as has been found, in a sound and dis¬ 
posing state of mind, he could not possibly 
have been under any mistake as to tlie 
fact of any act or ceremony he may have 

performed: any misconception could only have 
plated to its legal effects. The learned 

f . o'*-, respondents suggests that 
what Sadagopa Chari had done, was not 
an adoption m the ordinary Hindu sense 

(1) 3 1. A. 2o3j 26 p. 91 . 

(2) 121. A. 72; 11 C’. 463. 


of the term by giving and taking of a boy, 
but the appointment of a spiritual successor 
indicated by the phrase “neniawuni.” The 
appellant, of course, maintains that an ordi¬ 
nary adoption had been effected. The use 
of the double-barrelled ]»hrase **Sivkara 
nemanam” in Exhibit II may suggest that 
both had been done. But assuming, for 
the sake of argument, that Sadagopa Chari 
had merely effected an adoption by nomina¬ 
tion (if the phrase may be permitted), what 
reason is there for holding that he was 
under any misconception as to its legal 
results? It i.s suggested that this Court in 
disposing of A. S. Wo. 12 of 1903 decided 
certain questions as to the nature of the 
property held by members of the same 
Achariya Purusha family and the effect of 
nomination of heirs among them in such a 
way as would, had it been known to Sadagopa 
Chari, have deterred him from executing 
this Will. Exhibit XVIII is the judgment 
in the case in question, which was disposed 
of ill November 1901. Wow all the judg- 
meat says i.s this. The property of these 
Achariya Puruslias, except in so far as it con¬ 
sisted of inams attached to temple olUces, is 
ordinary private property, and not in any way 
similar to that attached to mutts and other 
religious foundations. As to the devolution of 
the mams, the judgment decides nothing, the 
point not being in dispute; but a.s regards 
the other property the nomination is found 
to operate as an oral AVill and to convey full 
rights to the person nominated. As to the 
post of guru, which is presumably what 
Sadagopa Chari had in mind when he referred 
in Exhibit II to the performance of 5a»i- 
askrenam, Mantropadcsam etc., the judgment 
saJ^s the nomination “could hardly be said 
to carry with it any rights in the legal 
sense of the term. At the best it could only 
be treated as a desire by deceased that the 
profession of guru carried on by him .should 
be continued by the plaintiff and it would 
be for the disciples io determine whether 
the plaintiff should be accepted as successor 
to their deceased spiritual preceptor.” 

We can find nothing in the above in conflict 
with the views which Sadagopa Chari might 
reasonably be supposed to liave held regard- 
ing the effect of a nomination. We say "sup- 
posed,” becau.se there is absolutely no evi¬ 
dence on the point. The judgment recognises 
iiomiualion of nu heir a3 cailying witli it 
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jusfc the same right to property as an oial 
Will; it leaves its effect on the gitmship in the 
hands of the disciples (which must always 
be the case), and it does not touch the 
question of succession to the Temple Offices. 
Supposing the effect of this pronouncement 
to have been made known to Sadagopa 
Chari on the morning of the 23th June 1903, 
there is no reason to suppose that it would, 
in any way, have affected his subsequent 
proceedings. 

We do not find any reason for refusing to 
give effect to the Will on the ground that 
there was a condition precedent to it which 
has not been fulfilled. 

A further point i-aised by the respondents’ 
Vakil, which calls for some remark, relates to 
the alienability by Will of portions of the 
plaint propery. We do not understand this 
plea to be set up in connection with any 
items except the attached to Temple 

Offices. The other property enjoyed by 
S^adagopa Cliai i would, if tlie decision in A. S. 
No. 12 of 1903 were applied, be alienable 
by Will like ordinary Hindu private property. 
AVhether tlie mams can be transferred by 
AVill is a debateable point, r.aising questions of 
mixed law and fact. It is an entirely new 
plea. Not only is it covered by none of the 
issues, but nowhere is it raised in the plaint. 
There are passages both in the plaint and 
in the written statement of the appellant, 
in which the plaint properties generally are 
spoken of us attached to an (idhinaui 
though other passages refer to the 
of the holders (r. j/. paragraph 10 of the 
plaint). Hut nowhere in the plaint is there 
any suggestion that the AVill is ineffective 
for this reason; or drawing any distinction 
between the temple service and other 

plaint items. AVe do not consider that a 
plea of this kind can he allowed to be set 
up now. 

Tlie suit must, therefore, fail in .so far as 
it relates to tlie setting aside of the Will and 
the recovery of the property transferred hy 
the latter. The respondents’ Vakil contends 
that he isnevei theless entitled to a declaration 
against the adoption, unless the finding of the 
Subordinate Judge on issue No. 5 is rever.sed. 
AVe do not think this can be admitted. The 
giant of a declaration under section 42, 
Specific Relief Act, is discretionary with the 
Couit ; and in the present case if the Will is 
laid to he efficacious, no legal diaiacler ei 
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right to property is involved. The respond¬ 
ent relies on Chinnasami Mtidaliar v. 
Amhalavana Mtidaliar (3) but that case is 
clearly distinguishable on the ground that 
the disputed adoption there involved the 
admission of the alleged adopted son to a 
co-parcenary with his father, who was plain¬ 
tiff in the suit. 

The Subordinate Judge’s decree must be 
set aside and the suit dismissed with costs 
in both Courts. 

Suit dismissed. 

(3) 29 M. IS. 
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FULL BENCH. 

Second Civil Appeal No. 7 of 1908. 
November 3, 1910. 

Present :—Sir Arnold White, Kt., Chief 
Justice, Mr. Justice Krishnaswami Aiyar 
and Mr' Justice Ayling. 
NARAYANAN CHETTY and another— 

Appellants 

versus 


MUTHIAH SERVAI and others— 

Respondents, 

Lease—Aijrccincnt to lease — Rajistration — Athnis^ 
sibilityt in a suit for specific ]>erforn\<iHev—Registration 
Art {III of 1877), 3, 17 (d),4^^—Transfer of Property 

Act ilV oj 1882), 4—Trusts Act (IIofl882J, 91. 

An ugruenient in writing to grant a lease, which 
requires registration, cannot be received in evidonco 
in a fuit for specific performance of such agreement, 
whether possession was or M'as not granted in pur¬ 
suance uf the agreement. 

Itaj4th of rcHcn/fi<7/r« V. 2\arayana 17 M, 

(K. U .1 450, followed. 

Kundnri Srinivasa Cfiarynln v. (httHmulala 
Vencatamjti, 17 M. L. J.218, ovcmiletl. 

lianjaraya Jtaja Uarn v. JayannatUa Raju. Oaru, 

1 M. W. N. 485, 7 M. h. T. 278; 5 Ind. Uas. 015, ex- 
plaine<l and distinguished. 

S, A. No. 973of 19C4, dissented frum. 

Salyentlra yath Hose y. Anil Cbandra Ghosh, 14 C. 
W. X. 05 ; 5 Iml. Cas. 38, dissented from. 

Section 49 of the Jtegistratiou Act consists of two 
parts. It provides first *'that no document, required by 
setrtiou 17 to be registered, shall affect auy im- 
Jiiovahle property comprised therein”. The second 
part of the section says that such a document “shall 
not be reccivetl asoviilenco of any transactiou affect¬ 
ing such i>ropcity,” t. c., the immovable property 
comprised therein. As rogjirds the immovablo 
property, other than that comprised in tho instrumont 
or a tr.ansaction in respect thereof, the section con¬ 
tains no prohibition against the admissibility of tho 
instriuneiit. 'J'he two jiarts of the section deal witli 
different subjects. The first part pre-supposcs that 
the (locument itself is tho transaction or tho mode in 
which it is carried out. Tho second part relates to 
cases where the document itself^tis not the (runs- 
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action, but isonly the record of a transaction, or beinj? 
itself a transaction contains a roforenco to or a 
recital of another transaction which affects the 
immovable property comprised tlierein. 

Second appeal against the decree of the 
District Court of Madura, in Appeal »Sait 
No. 45S of 1906, presented against the 
decree of the Court of the District Munsif 
of Sivaganga, in Original Suit No. 315 of 

1905. 

Tills second appeal coming on for hearing 
oil Tuesday, the eighth day of February, 1910, 
before their Lordships Mr. Justice Benson and 
Mr. Justice Krishnaswami Aiyar and having 
stood ov'er for consideration till Thursday, the 
31st day of March 1910, the Court made the 
following 

ORDER OF REFERENCE TO THE FULL 

BENCH. 

Benson, J. —I am not at present satisfied, that 
the decision in the case of Kondnri Srinivasa 
Charyuhe v. Oottumukkalu Venkataraja (1) 
i.s not in accordance with the principle 
underlying the decision of the Full Bench in 
Ifa.;a vf VenkaUigiri v. Narayana JRaddi (*i) 
and does not govern the present case. It i.s 
not, however, altogether easy to appreciate 
the grounds on which the Fall Bencli proceed-, 
ed. The question before us, i.s one of great'' 
importance and of considerable ditticiilty. I 
am, therefore, of opinion that a reference to 
the Full Bench in the terms proposed by my 
learned brother is desirable. 

Krishnaswami Aiyar, J. —The suit is to com¬ 
pel specific performance of an agreement to 
give the plaintiff a sub lease Exhibit A, 
which is called a receipt, is in terms a pro¬ 
mise to e.xecufce a sub-lease and to get it 
registered on a future date. The document 
comes within the definition of a lease iu 
section 3 of the Registration Act and i.s com¬ 
pulsorily registrable under clause (d) of 
section 17. The Courts below have dismissed 
the suit holding that the document was in¬ 
admissible in evidence and that the suit, there¬ 
fore, was not maintainable. The appellant’.s 
Vakil relies upon the Full Bench decision in 
liaja of Veukafagiri v. Narayana Reddi (2) and 
Kondnri Srinivasa Ckarynla v. Goflamukkala 
Ycnkataraja (1) (Wallis and Boddam, JJ., 
not Wallis and Benson, JJ., as incorrectly 
stated in the report). If the latter case is 
correctly decided, the appellant is entitled to 

(1) 17 M. L. J. 218. 

{'Z) 17 ai. 450. 


succeed, lii Raja of Yen\afagiri v. Narayana 
Reddi (2), the question was as to the admis¬ 
sibility of a qahnliat executed by the le.ssee in 
proof of a contract on the part of the lessor 
to execute a cowle and to get the qahuliat 
registered. The action itself was for damages A 
“for the breach of c3utraot on the part off 
the defendant in refusing to register thef 
qabuliaf and to give the plaintiff a 
cowle and also in disturbing hi.s pos.ses- 
siou.” The contract to grant a cowle was 
not in writing. A draft cowle prepared by 
the plaintiff had not been executed by tlie 
defendant. The cjntract to grant a cowle and 
to register the qab'.diuf, could only he regard¬ 
ed as oral. No question could properly be 
raised with regard to the admissibility of 
the qabidiat in evidence of such an oral con¬ 
tract. The qabuliaf which was in writing 
and came within the definition of l®ase, requir¬ 
ed registration and was inadmissible under 
section -19 to prove transaction affecting im¬ 
movable property. But it was apparently 
thought that there was nothing to prevent its 
admissibility to prove the perfectly valid | 
oral agreeineub to graut a cowle and to re-K 
gister the qabuliaf. The decision of the 
Full Bench, therefore, in allowing the 
to be received in evidence of the contract 
to grant a cowle and to register the qabuliaf 
is notan authority for the position that an 
unregistered lease or agreement to grant a 
lease can be used iu evidence for prov¬ 
ing the lease or the agreement to grant it; 
see, however, the judgment of Subramania 
Aiyar and Miller, JJ., in S. A. No. 973 of 
190-1. It was argued that iu 
specific performance, the written 
to graut the lease is nob used as 
a transaction affecting immovable property. 

It was also contended that it is only a lease 
that creates an interest in the property and J 
not a mere agreement to give a lease and iu 
the absence of creation of any interest in^ 
the lessee, we cannot speak of an agreement j 
to grant a lease of immovable property asf 
affecting the immovable property. It Is' 
difficult to accept this argument. Section 
49 provides that a document required by 1 

V 

section 17 to be registered shall not affect the 
immovable property eompri.sed therein and 
further that it shall not be received as evi¬ 
dence of any transaction affecting such 
property. Can it be said that an agreement 
to grant a lease of immovable property is 


a suit for 
agreement 
evidence of 
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not a transaction affecting the property? 
Such an agreement creates an equitable 
interest in favour of the promisee, (see Fry 
on Specific Performance, 4fch Edition, 
page 589) and must, therefore, be regarded 
as a transaction affecting the property though 
it does not amount to the transfer of an in- 
iterest under the Transfer of Property Act. 
Courts of equity treat a tenant in possession, 
under an instrument, which would be specifi¬ 
cally enforceable, as in the same position as if 
a valid lease were in existence—see Redman’s 
Landlord and 't'enaut" page 130—and in the 
present case possession was given under Ex¬ 
hibit A. Section 17 of the Act requiring the 
registration of the agreement to lease, it is dif¬ 
ficult to suppose that section 49, which rend¬ 
ers the unregistered document inadmissible, 
allows the admissibility of tlie document to 
prove the agreement on the ground thatit does 
not affect the immovable property comprised 
in it. Why should regi.stration of an agree- 
meut to lease be compulsory if the transac¬ 
tion can be prove;! by an unregistered 
instrument'-' It may be said that the pro¬ 
vision for compulsory registration of an 
agreement to lease has sufficient scope for its 
operation in the fact that non-registration 
subjects the instrument to the risk of prior¬ 
ity of a later instrument registered. But this 
is not a sufficient reason for including agree¬ 
ments to lease in section 17 and not in sec¬ 
tion 18. For the rule as to priority applies 
to optionally registrable instruments as well. 
It seems also proper to bear in mind that 
having .specified in clause (hj of section 17 
instruments creating a right in immovable 
property of one hundred rupees and upwards, 
the legislature has taken cai o to except from 
this clause a ilocuriiont not itself crcjiting 
such an interest but merely creating a right 
to obtain another docuu;eiit which will when 
executed create sueli an interest.’* Tlie en¬ 
actment of the exception is some evidence to 
show that but for it. a document, which is 
only an agreement to execute another, may 
be deemed to affect the property compri.sed 
in it. As an agreement to grunt a lease, 
howevei', falls within clause ^d) and not 
■within clauses (f>) and (cj, in respect of which 
the exception referred to has been enacted, 
it may well be considered that, by the in¬ 
clusion of the agreement to give a lease in the 
very definition of a lease and the separate 
epecification of leases of immovable pioperly 
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in clause Cd) of section 17 a^ requiring re* 
gistration, the legislature has indicated 
that agreements to lease immovable property 
do create an intex*est in such property or at 
all events affect such property so as to render 
the unregistered agreement to lease inadmis¬ 
sible in evidence of the transaction. 

It is worthy of remark that the Full Bench 
in Raja of Venkatagiri v. Naragaiia Reddy (2) 
did not dissent from the decision in Hurjivan 
Vipi V. Jamsefji Nowroji (3), where the 
suit was to compel the defendant to produce 
the document for registration or to execute 
another document and duly register the same 
or to recover damages for wrongfully prevent¬ 
ing the registration of the document already 
executed and the suit was dismissed on (he 
ground that the document could not be re¬ 
ceived as evidence of the contract between 
the parties. The Full Bench merely observ¬ 
ed that the High Court of Bombay had over¬ 
looked the prayer for damages for non-regis¬ 
tration of tlie document. The authority of 
the Bombay decision as regards the non ad- 
missibility of the document, so far as the suit 
was for specific performance of the contract to 
j give the lease, is not rejected. But if the case 
fof Kondnri i^irinivasaCharynlu v. Gottumnkkala 
Vciikafaraja (1) be correctly decided, the ap¬ 
pellant i,s entitled to judgment. That was a 
suit for specific performance of an agreement 
to grant a lease. This Court was of opinion 
that the Full Bench d ecision in Raia of Ven- 
katagiri v. Narayana Reddy (2) was authority 
forthe view that the documentenibodyingthe 
agreement to lease does not require registra¬ 
tion to be admissible in eudence where it is 
only used for the purpose of proving the con- 
tiact for the breach of which (ho action is 
brought.” TIio Full Bench did not use 
the unregistered yahtdiat to prove a written 
contract to grant the lease but to prove an 
oral agreement to grant a cowle (for the 
draft cowle had not been executed) and to 
register the gabnliaf. There appears, there¬ 
fore, to have been a misapprebension in 
Kouduri Snuirnsa Churyuln v. Gotlnmnkkala 
Venkataraja (1) as to the true grounds of 
decision in Raja of Venkatagiri v. Narayana 
Reddy (2), if I have understood it aright. 

I may add that we have found some difficulty 
in appreciating the grounds of that decision. 

As I entertain doubts about the correctness 

of the decision in Kondurl Srinivnaa Ckarynln 
X3) 9 IJ. 03. ^ 
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V. Oottumuhknla Venkataraja (1), I think it 
desirable to refer to the Full Bench the 
following question: 

“whether an agreement in writing to 
grant a lease which requires registration cau 
be received In evidence in a suit for specific 
performance of such agreement, (1) \vhere 
possession is given in pursuance of the agree¬ 
ment, (2) where it is not.” 

Mr. C. S. Venkata Ghnriat^ for the Appel¬ 
lant. 

Mr. S. Srintcasa A/(/iH{7(ir,forthe Hespond- 
ents Nos. 2 to 5. 

OPINION OF THE FULL BENCH. 

We answer the question referred in the 
negative. Jt is immaterial whether possession 
has passed or not in accordance with the 
agreement. It is clear that the decision of 
the Full Bench in Unja of VenkatagirC v. 
Narayana Reddy (2), does not cover the 
point. As is explained in the order of re¬ 
ference, what was held in Raja of Venkatagiri 
V. Narayana Reddy (2), was that a kabuhat 
signed by the lessee but inadmissible to 
prove the lease for want of registration was 
admissible to prove the karar or the agree¬ 
ment to lease which preceded it. The deci¬ 
sion in Kondurn Srinivasa Charynln v. 
Qoitiimukkala Venkataraja (1) would seem 
to have proceeded upon a misapprehension of 
the Full Bench case. The learned Judges 
who decided it assumed that the Full Bench 
case was a suit for damages for the breach of 
an agreement in writing to let which was 
unregistered though compulsorily registrable. 
They held, and, in our opinion, rightly that 
there was no distinction between a suit for 
specific performance of such an agreement 
and one for damages for the breach of it. 
The learned Judges merely applied, as we 
venture to think, erroneously the decision of 
the Full Bench to the case before them. 
They did not discuss the provisions of the 
Registration Act. Mr. Justice Boddam who 
was a party to this decision took the opposite 
view in Second Appeal No. 525 of 1903, sit¬ 
ting with Mr. Justice Sankarau Nair. The 
judgment of Subraraania Aiyar and Miller, 
JJ., in Second Appeal No. 973 of 1904, i.s open 
to the same observation as the decision in 
Ronduru Srinivasa Chaiyuhc v. Ooftumukkala 
Venkataraja (1). Our attention was invit¬ 
ed to the judgment of the learned Chief 
Justice and Mr. Justice Miller in Second 
Appeal No. Q/0 of 1901 \_Bangara7jya Oar a 


V. P. Jagannatha Rajn Garn (4)]. The docu¬ 
ment in that case was not an agreement 
to lease. There the instrument recited a 
request by the executant and an agreement 
by the other party to give certain lands to 
her and an actual grant of the same, and con¬ 
tained a promise to manage the lauds and 
enjoy them subject to certain terms. The 
operative part of the instrument was held 
to require registration. The question was 
whether for want of registration, it was 
inadmissible to prove the recital. The learn¬ 
ed Judges held that the document was ad¬ 
missible to prove the recital, i. e., the admis¬ 
sion by the plaintiff of the existence of an 
agreement to give .some lands to the plain¬ 
tiff which itself was nob in writing or 
at all events did not require registra¬ 
tion. But there are certain observations in 
their judgment which have been pressed 
upon us. After referring to Raja of Venkatagiri 
V. Narayana lieddi (2) and Kondnri Srini^ 
vasa Charyuht v. Gottumnkkola Venkataraja 
(1), the learned Judges observe ‘that an 
agreement to lease immovable property is 
not actually a transaction affecting land un¬ 
less in cases where by the agreement itself a 
right in the land is created” and that “on 
that ground it may be held that evidence can 
be given of such an agreement by means of 
an unregistered document which is compul¬ 
sorily registrable.” We do not think this cau 
be regarded as an adjudication on the ques¬ 
tion which has been referred to u,s. The de¬ 
cision in Satyendra Nath Bose v. Anil Chandra 
Ghosh (5) is that of a single Judge sitting 
on the Original Side. He simply followed the 
decision in Kondnri Srinivasa Charyulu v. 
Oottumukkala Verikataraja (1). Asregard.s the 
suggestion made in that case that a lease is the 
sale of a limited interest and that an agreement 
to lease stand.s on the same foot ing as an agree¬ 
ment to sell pro tanto, the learned Judge 
would seem to have overlooked the fact that 
the legal incidents of the two transactions 
are entirely different. An agreement to lease 
is expressly included in the definition of lease 
in the Registration Act while it cannot be 
suggested that an agreement to sell falls 
within any definition of .sale. Clause (h) of 
section 17 excludes an agreement to sell from 
tlie class cf compulsorily registrable docu¬ 
ments and section 54 of the Transfer of Pro- 

(■t) 1 W. N. 4Suj t M. L. T. 2/8; o Tml. Cas. 015, 

(o) 11 C. W. X. 65- 5 liid. Ca:;. 08. 
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perty Act provides that a contract to sell does 
net create an interest in the property. It is 
true that an agreemexit to lease may like¬ 
wise not create an interest in immovable 
property though clause (Ji) of section 17 
has no application to it, and there is i;o 
statutory provision in India which says so. 
But Mr. S. Srinivasa Iyengar has in his able 
argument drawn our attention to the provi¬ 
sions of section 40 of the Transfer of Pro¬ 
perty Act and section 91 of the Trusts 
Act. 1 he first of these provisions speaks 
of an obligation arising out of a con¬ 
tract and annexed to the ownership of 
immovable property but not amounting to 
an interest therein or easement tliereon being 
enforceable against a transferee with notice 
or a gratuitovis transferee of the property 
aj^'ecled thereby. This shows that a con¬ 
tract to sell or an agreement to lease im¬ 
movable properly is a transaction which 
affects the property. In fact, the illustration 
to tliat section puts the case of an agreement 
to Sell being enforceable against the trans¬ 
feree with noli(!e, as he has taken property 
atfected by the previous contract to sell it. 


Section 91 of the Trusts Act puts the same 
case of a person acMiuiring property with 
notice that anothei' person has entered into an 
existing contract oXTecting that property of 
which specific performance could be tmforced 
unci conseiiuently becoming liable to liold 
the property for tlie benefit of tiie other. 
■\Vhen, therefore, section 49 of the Ilegistra¬ 
tion Act declares that a document compul¬ 
sorily registrable but remaining unregistered 
shall not be “received in evidence of a trans¬ 
action alTecting such property*' or, as put by 
the Calcutta High Court, see UffainHuibsa 
lilahiianUibi v. Jlosain Khanii)) “of a transac¬ 
tion so far as it aifects such property" it would 
seem that the legislature meant to indicate 
that the instrument should not be received 
inevidence even where the transaction sought 
to be pitived did not amount to a transfer of 
interest in immovable property but only 
created an obligation to transfer the properly. 

Section 49 consisis of two parts. It pro¬ 
vides first “that no document required by 
section 17 to be registered shall affect any 
immovable property compiised therein etc.*’ 
The second part of the section says that such 
a document "shall not be received as evidence 
of any transaction affecting such properly” 


1.0) ‘J C. ill p. b'Zo. 



i. c., as we take it, the immovable properly 
comprised therein. As regards immovable 
property other than that comprised in the 
instrument or a transaction in respect thei'eof, 
the .section contains no prohibition against 
the admissibility of the instrumenl. We 
must assume that the two parts of the section 
deal with different subjects. See Wilson, J. 
in the order of Reference to the Full Bench in 
Ulfatunnissa ElahijanBihiv. Hossain Khan{^). 
The first part apparently presupposes that 
the document itself is the transaction or the 
mode in which it is can-ied out. The second 
part of the section seems to relate to cases 
where the document itself is not the trans¬ 
action but is only a record of a transac¬ 
tion or being itself a transaction contains a 
leference to or a recital of another transaction 
which affects the immovable property com¬ 
prised therein. Kven in the last case thedocu- 
ment may be inadmissible to prove the other 
transaction provided it affects the immovable 
property compiised thereiti. As the Registra¬ 
tion Act deals only with written instruments, 
it may be doubted whether the tran.sactiou 
referred to in section 49 can be merely oral. 
It is unnecessary to define the exact scope of 
this clause a.s to inadmissibility for proving 
a transaction affecting .such property. It is 
enough for the purpose of this reference to 
say that a contract to lease immovable pro¬ 
perly, which is compulsorily registrable under 
section 1/, clause (t/y, affects the immovable 
property [See Green, J, in Haju Bahu v. 
Krighnariiv Ramachamh-a (7)j and cannot if 
unregistered affect the property or bereceiv- 
ed in evidence to prove the contract. Suits 
for specific performance of a contract to sell 
were referred to in the course of the argument 
a? suits affecting pioperty. Tliatis, no doubt, 
true as the relief asked for is the conveyance 
of properly. The doctrine of Us pendvns has 
been held to apply to a transfer of immovable 
property pending a suit for specific perform¬ 
ance. Turner v. Wright (S); Hadley v. The 
London Bank of Scotl(ind{0)', Pranjivan Oovar^ 
dhanDasy. Bain (10): Mali Lai Pal Preo 
Nuth .UiV/a (11). If a transaction like a con¬ 
tract to sell or lease immovable property does 

not affect it, it is difficult to see how a suit to 
(7) 2 13. 272 at p. 

(M) 40 K. U.2.>2. 

(0) 4(3 K. 11. 5G2. 

(10) 4 U. 34. 

(11) OC. L.J.<J0;13C. W. X. 220; 3 fml, Oas. 
oUlj. 
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enforce the transaction can be regarded as 
affecting it. A contract to sell immo7able 
property in writing, though it may affect the 
property without passing an interest in it, 
is exempted from regisfration by clause (Ji) 
[now clause (2) v] of section 17 of the 
Kegistiation Act. But an agreement in 
writing to let, falling within clause 0^) of 
section 17, is not. It cannot be, therefore, 
received in evidence of the transaction which 
affects the immoveable property comprised 
therein. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 389 of 1906. 

October 17, 1910. 

Pmen^:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswarai Aiyar. 
PODIA alias HAMMAD MUKRI BEAR! 

— Appellant 


versus 


ABDUL RAIMAN BEARI and others— 

Respondents. 

Charitable Trusts—Suit for removal of trustee of 
mosqueaml injunction—Riyhf to injunction—Whether 
carries uith it right to i^esscssion of lands attached to 
the mosque. 

A right to pray for removal oC the Irustoo of a 
mosqiio from liis office and for an injunction r<‘s- 
training him from performing the duties thereof, does 
not necessarily carry with it the right to possession 
of the lands attached to the mosque. 

Kamaraja v. Asunnli Sharift, M. 00, referred to. 

^ Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 241 of 1905, presented against the 
decree of the Court of the District Munsif of 


Puttur, in Original Suit No. 278 of 1901. 

Judgment-— The plaintiffs as wor¬ 
shippers would be entitled to ask for an 
injunction in the terms of the decree in this 
case. But it is another question whether they 
are entitled to possession of the lands, vide 

Kamarajnx. Asanali Sheri^ (X). It is con¬ 
tended for them that they are entitled to 
possession as jamais. The lower Courts do 
not say what are the rights of jamats. We 
would ask the District Court to return a 
hndmg on the issue: “What are the rights of 

le plaintiffs as jamats and are they entitled 

ask for possession of the lands sued for?” 

W.11 be allowed for the return of the finding 




In compliance with the order contained 
in the above judgment, the District Judge' 
submitted the following 

FINDING. ' 

Plaintiffs, as worshippers and jamat 
molitessors of Ajlamogru mosque, sued to 
recover plaint property with mesne profits, 
etc., from defendants and to turn 1st de¬ 
fendant out of his office of mii.Vri and get an 
injunction against defendants hereafter. 

2. They succeeded. First defendant appeal¬ 
ed, but this Court dismissed the appeal. 

3. On second appeal, I am called on 
for a finding on fresh evidence as to “What 

are the rights of plaintiffs as aamats and are 
they entitled to ask for possession of the 
lands sued for?” 

4. Fresh evidence has been taken, and it 

appears that jamats mean the congregation 
of a mosque, the worshippers at, and subscrib¬ 
ers to, a mosque. There are mosques of 
various kinds. Some are private. Some are 
under the mosque committee and are manag¬ 
ed by sannd mohtessnrs and some, like the 
plaint mosque, belong to the body of wor¬ 
shippers or jamats. In such a case the prao- 
tice i.s for thejnmnr^ to elect a set of manag¬ 
ing m)We.9.v'o)-.v wlio in their turn appoint the 
mulyri. In the present case, it is clear that 
the mosque is not the private property of 
first defendant and he is not hereditary mukri. 
But Exhibit N, in FasU 1251, the Collector 
appointed a man of diffeient family as mnkri 
as requested by the jamats. Now in a 
mosque of thiskind, when theproperty belongs 
to tlie mosque and the mukri is a mosque 
servant appointed by the jamats, it follows 
of necessity that if, as in the present case, 
the is removed, the ^^e., the 

.^iib-comniittee appointed by the general body 
of worshippers must take over all the mosque 
properties and manage them till they appoint 
a fresh jnnkri. The present plaintiffs were 
elected as Jam«/ifforpurposes of thissuit, which 
is sliown not only by tlieir evidence now taken 
but by the fact that they sued under section 
30 as representing all tlie worshippers. Tliey 
are the only body nowin existence who can do 
anytliing, and I, therefore, find that they are 
entitled to ask for po.ssession of the lands on 
behalf of the mos(iue and to manage the 
affairs of the mosque till they appoint a fresh 
mukri. They have in fact been managing and 
in possession since the Munsif s decree. First 
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defendant's contentions are as before that 
the whole thing belongs to him. 

This second appeal coming on for final 
hearing this day after the return of tlie finding 
of the lower appellate Court, the Court 
delivered the following 

Judgment —The District Judge finds 

that the plaintiffs are the jamais appointed to 
manage the institution. We accept the find¬ 
ing and dismiss the second appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 107 of 1910. 

November 11, 1910. 

Present: —Mr. Justice Banerji. 

NATHU— Plaintiff—Appellant 

versus 

Sued DILAWAR ALT and others — 
Dependants—Respondents. 

Pre-oinplion — Wajib-ul-arz— Presumption —Custom 
or cnuttuirf. 

A rocoi il in tho must bo dccinod to bo 

t}je record of a <Mistom unless tbo document itself 
indicates or it is otberwiso proved that the clause 
relutihir to pre-emption is lb(> ('inbodiment of a now 
contract. 

Mnjlibin liihi V. Sheikh IlnijattiH, A. Vi. X. (1897) 3, 
Ithim.^rii V. yfoli li/tni, 7 A. I . .1. 9(»2 ; 7 Ind. Cas. 181, 

folloWiMl. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 18th of 
November, 1909. 

Mr. Ilfn Ahmatl, for the Appellant. 

^Ir. ahuJdvi Miijtaha. for the Respondents. 

Judgment. —Tliis appeal arises out 
of suit for pre-emption and the only question 
to be determined is whetlier the Wajib-ul-<trz 
on which tlie plaintiff relie.s contains the 
recard of a custom orccntract. The ^aiib^ul• 
orz referred to is that of tlie year 1870, and 
paragrapli 18 of it is headed “mention 
of transfer of shai'es and rpre-emption” 
(zikor iiitikal linhiut and hakskufa). Tlie 
clause provides that, “every co-sharer is 
competent to transfer his share or interest 
first to a co sharer in the descended from 
the sr.me ancestor; if they do not take, then to 
otliei co-sharers in the village. If they do 
not take, then to any one he might plea.se. 
If there he a dispute about the price, tlie 
custom about the piice prevailing in 
llic neighbouring villages will be acted 
upon.” The Court of first instance hold 
(liat this was the record of a custom. 


The lower appellate Court, on the other hand, 
was of opinion that the ]F(fyV6-wZ-arz contained 
the entry of a contract. 

The rule as to the construction of docu¬ 
ments of this nature was laid down in the 
oft.quoted case of Majidan Bihi v. Sheikh 
ffaytifan (1). That rule was affirmed in the 
recent Full Bench ruling in Bkimsen v, Moti 
Ham (2). It is to the effect that a record in 
the }Vajib-nharz must be deemed to be the 
record of a custom unless the document itself 
indicates or it is otherwise proved that the 
clause relating to pre-emption is the embodi¬ 
ment of a new contract. The learned Judge 
of the Court below thinks that the record 
must be deemed to he the record of a con¬ 
tract, because it is not described as the record 
of a custom, and also because the document 
in its pre-amble makes mention of an ikrar. 
The learned Vakil for the respondent has not 
laid any stress on the use of the word tArrar 
in the pre-amhle but he contends that ns in 
the body of the irojV6-nZ-arz there are other 
clauses which contain mention of customs 
relating to different matters, clause 18 must 
be regarded as the entry of a contract as it is 
not .stated in it that pre-emption prevails as 
a custom. I am unable to agree with him. 
Jt i.s impossible to say from the terms of the 
document it.self that the entry relating to 
pre-emption is not the entry of a custom 
and there is nothing which clearly indicates 
that it is the entry of a contract. There is 
no evidence outside the entry to prove that 
it records a contract. Theiefore, it must be 
presumed to be the entry of a custom accord¬ 
ing to the rulings to which I have referred 
above. The fact that in regard to other 
matters mention is made of custom, does not 
necessarily indicate that what is entered in 
the Wajib-ul-arz in regard to pre-emption is 
not the entry of a custom. I think the view 
taken by tlie Court of first instance was 
correct. I, accordingly, allow the appeal, set 
aside the decree of the Court below, and 
I'estore that of the Court of first instance 
w’ith costs in all Courts including fees in this 
Court on tlie higher scale. I extend the time 
for payment of the purchase-money for a 
period of two months from this date. 

Appeal alioived, 

(1) A. W. N. (1897) 3. 

(2) 7 A. L. J. 902 i 7 Iml. Cas. 181. 
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KAtLTJ V. AJUDHTA PERSHAD. 

ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. 70 

OP 1910. 

November 15, 1910. 

Present -.—Sir George Knox, Kt., Judge, and 
Mr. Justice Karamat Husain. 

KALLU AND another—Defendants — 

Appellants 

verfina 

AJUOHYA PERSHAD and others— 
Plaintiffs—Defendants—Respondents. 

Pre^rntption —Wajib-ul-arZ—Pnr07/o/i —O/d Wajib- 
ul-arz cojji'cd —Ilissailaran ileh, iiteaiiing of. 

Tbo pi*e-eiiiptivo claus(* of a Wajih'ul-arz gave 
right of pre-emption, to co.f»harers, avUo were re¬ 
latives, .-< 000 ) 1 ( 1111 , to hiioiodaran ok j(td(liy and thirdlij, 
to hissndaran dch. Tlie village was partitioned into 
several mahah. After partition the same pre-emp¬ 
tive clause was retained iu each of the rndhalni Held, 
that tho words hissadfiran doh meant co-shai*ers iu 
the village and not in the mahol. 

First appeal from an order of the District 
Judge of Cawnpore, dated 8th June 1910. 

Mr. Abdul Raoof, for the Appellants. 

Tilr. D'lmodar T)a$, for the Respondents. 
Judgment. —This appeal relates to 
village Akbarpur Ainia. This village Is 
divided into five mahaU. At some previous 
time the village formed only one mnhal and 
the iil-arz prepared for the village at 

that time recorded a custom whereby in cases 
of transfer of property a right of pre-emption 
was recognized, in favour of co-sharers 
who are relatives; secondly, of * hiss-adaran 
e'cjnddt'' and thirdly, of " hissadaran dch.'* 
When this mahal was split up into sepa¬ 
rate mahals, in each of the separate mahals a 
separate ]Va}ib-nUarz wasdrawn upandin each 
of these Wajib-nUarzes aright of pre-emption 
was recorded as existing in favour of co- 
sharers who are relatives and then of htssa- 
duran ekjaddi and lastly of hissadaran deh. 
Ajudhya Prasad, who was plaintiff in the 
Court of first instance, sued to enforce a right 
of pre-emption with respect to certain shares 
which tlie I'espondents had sold to Kalla and 
Rahim Baksh. Ajudhya Prasad was a co- 
sharer in two of tlie mahaU, viz., Makdum 
Haksh and Syedan Bibi. Kalla and Rahim 
Baksh had no share in either of these uiahnl--< 
but are co-sharers in viahal Wazir-un-nissa, 
The lower appellate Court found that as 
Ajudhya Prasad was co-sharer with the 
vendors in mihals Makdum Baksh and Syedan 
Bibi, he had a preferential claim to pre-empt 
the shares of the property under sale in these 
two mahals. 


In appeal it has been.nqiit^iMfe before 




HABSARAN V 


US 


that on the correSt?' iriterpretation of the 
wajih-sd arz, Adjudhya Prasad has no pre¬ 
ferential right to pre-empt. Ajudhya Prasad 
is not shown to be a relation of the vendors 
nor is he shown to be a hissadar eh jaddi'* 
with the vendors. He and the appellants 
being hissadaran dch stand upon the same 
plane so far as pre-emption is concerned 
The learned Judge says in his judgment that 


it has been several times ruled, the last time 
quite recently, that the word Vc7i’ in such a 
Wajih-nl-arz means viahal and it was on this 
ground that he gave preference to Ajudhya 
Prasad We know of no such ruling and we 
have not been referred to any. We do not 
know what ruling was before the learned 
Judge. Nothing has been pointed out in the 
]Vajib’Ul-arz which points to any intention 
on the part of the co sharers when they parti- 
tioned the original mahal to hold at arm’s 
length any of those who might happen to 
he then or thereafter co-shai’ers in the ring 
fence formed by the original mahal. The 
very fact that wlien the mahal was partitioned 
the new Wajib-)d-arzes which might easily 
have written hissadaran mahal" deliberate¬ 
ly retained the old words hissadaran deJi'\ 
points iu the opposite direction, and conti¬ 
nues tlie custom then in existence. 

We decree the appeal, set aside the decree 
and judgment of the lower appellate Court 
and restore the decree of the Court of first 
instance with C5sts in all Courts. 

Appeal decreed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 186 of 1910. 

November 14, 1910. 

Present: —Mr. Justice Griffin. 

ITARSARAN— Plaintiff—Appellant 

versus 

Musammat DILRAJl and another—1 

D BFE N D ANTS — R ESPON DE NTS. 

rr<?-c>»ip/<o«—Boiiami pnn-hasc—Sidf (Kjoinst osten- 
xlhlo pHi-chnscr—Real pitrcha.-<rr not made party—Suit 
not maintninahlo. 

B purchased a property iu the nanio of his wife 
D. II brought a suit of pre-emption against D, the 
ostensible purchaser and did jiot make B a party to 
tho suit. It the suit had been brought against B, ifc 
would liave been dismissed as B was a co-sharer 
against whom 11 bad no right of pre-emption; 

Hold, under the •.•iremnstauces, tliat the suit ns 
brought against the ostensible purcliaser was not 
maintainable. 
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SAHAB SINGH f. PHUMAN. 

Second appeal against the decision of the 
‘Additional Subordinate Judge of Gcrakhpore, 
dated the 8th of December 1-3 09. 

Mr. Girdhari hal Agrawalay^ov the Appel¬ 
lant. 

Messrs. Govind Frashad and FarmesJiwor 
Dayal, for the Respondents. 

Judgment.—This appeal arises out 
of a suit for pre-emption filed by the plaintiff 
against one Mns 2 mmnf Dilraji who is the 
person shown as t!ie vendee in the sale-deeil. 
Her defence was that the real purchaser of 
the property was her husband, Ilrij Natli, 
who was a co-sharer in the village «and 
against whom the plaintiff liad no right of 
pre-emption. 

The Court of fir.st instance uplield this 
defence and dismissed the plaintiff's suit, the 
lower appellate Court has confirmed the decree 
of the Court of first instance. 

In second appeal to this Court it is con¬ 
tended that the plaintiff is entitled to main¬ 
tain the suit against Musavimut Dilraji who is 
the ostensible purchaser according to the re¬ 
cital in the sale-deed. 

It is urged on behalf of tlie appellant that 
the/icwamcc purchaser should not be allowed 
to defeat the claim for pre-emption. 

Tills plea has not any force in this parti- 
culai- case inasmuch ns on tlie findings of 
tiie C*>urt of first instance the plaintiff 
would liave no right of pre-emption against 
Brii Nath if tlie sale-deed had been executed 
in his favour: it is only hecau.se Brij Nath 
had tlie sale-deed executed in his wife’s name 
thatthe plaintiff has any right to come into 
Court and seek pre-emption. 

In Second .Vppeal No. 117Jof 1908, decided 
i)y II B •uch of tliis Court, the facts arc some¬ 
what similar ami it having been found tliat the 
real purchaser was not tlie per.son whose name 
appeared in the sale deed, the plaintiff s suit 
wa.s dismissed. 

Tlie lower appellate Court has not come 
to any finding as to the question as to 
whether tlie defendant’.s husband was a co- 
sharer in t he village and whether the plain¬ 
tiff had any riglit of pre-emption as against 
liim. lb is not necessary to remit an issue 
to the Court lielow for a finding on this 
point; there i.s ample evidence on the record 
to support tlie finding of tlie fir.st Court on 
this issue. 

It, tlierefore. appear.s that the plaintiff 
is seeking to pre-empt ceitaiu property 


which was purchased by Brji Nath again.st 
\yhom the plaintiff has no light of pre-emp¬ 
tion whatsoever. 

The plaintiff’s suit was rightly dismissed. 
Inasmuch as the conduct of the defendants 
Musammat Dilraji and of Brij Nath in enter¬ 
ing into this icMamee purchase has given rise 
to this litigation, the plaintiff is entitled to 
get at least .some part of his costs from the 
defendant Musammat Dilmji. 

I modify the order of the Court below 
so far as to allow the plaintiff his costs in 
the Court of first instance from ilff/samnia^ 
Dilraji and the parties will bear their own 
costs in thi.s and the lower appellate Court. 

Order modified. 


PUNJAB CHIEF COURT. 

KitisT Civrr- ArpKAr. No, 1157 op 1908. 

October 21,1910. 

Freseu !:—Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Kensington. 

SAHAB SINGH and others—Plaintiffs— 

Appellants 

versus 


PHU.M.iN—D efendant—Respondent. 

Ciril Prorcihirt' Co.h’ (Act XIV of s. 

Soil hij II Ijniiibni'diu*/or the removaJ of the iimliant 
of n Dhaniisaln uud cnm'cUotiou of iil{cHatiou!i oj 
endoireil poZ/rr/or'.-* i^iuiclinn »rrr.<s(/rj/. 

Otio <mi. of four or live tomhacdnc4t aii<l two 
ijllier ie.'’idiMits of a village siioil for the removal 
ol‘ the lilrii Or itrihnut of a ilhiirm.'Otfii and for the 
caiifcllation of alienations of the endowed pro- 
p(*rty allegecl to have la-en (‘ffected by him : 

Held, that the sniietion of the Collector wajs ncees- 
snry and that Ihe suit could nut proceed without .sacli 
8anrlion. 

Didi/, Sifojh V. [.diiic Singh, 78 I’-H. 1907; 19;t P. L. 
It. 15I0M; IhnisI Idiiir v. {'hiimia iioin, 7 IMt. lOOSj 17(1 
V. L. U. 19US; 20 P. W. K. 1008, followed. 

Abid Ali V. ahidnm Jidal.iU P. Ji. 18S5; Sitpnvan 

Siioih v.tiuM, Sinuh, 20 P. K. 1897. 

Sic Diiod.it .Viniiikii Petit v. Sle Jnnisetji JfjtUoii, 
]J..^>On; 1! Horn. b. it. 85; -I I- 

7nl ami /Do/jw M'd.io, v. Chinn iMtJohHig, .13 

C. 780; IOC. W.N. 581. u>fc followed. 

Further appeal from the order of the Divi- 
fiional Judge. Amballa Division, dated tlielotli 
July 1908. confirming that of the Additional 
District Judge, Ludhiana, dated the 20tli 
January 1908, dismissing plaintiffs’ claim. 

Kai Sahib Pandit Shea A5irnf/», for the 
Appellants. 

Lala h^fptf Fai, for the Respondents. 
Judgment.— The sole question for 

consideration is whether the suit could pro¬ 
ceed Avithout the sanction of the Collector 
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under section 539 of the late Code of Civil 
Procedure, Act XIV of 1882. The lower ap¬ 
pellate Court, without citin" authority, held 
that it could not. 

The .suit was hy one out of four or 
five himhirdars}, and two other residents of a 
villag’e against tl»e liluiC or mahant of a 
dharmsala for hi.s removal and the cancella¬ 
tion of alienations of endowed property 
alleged to have been effected by him. 
7)nh‘p Singh v. [shar Singh (l) and 
Bansi Dhar v. Chnnga Ham (2) are directly 
in point, and we .see no reason for differ¬ 
ing from tlie exposition of the law con¬ 
tained in them, viz., that the sanction of 
the Collector was necessary. Ahid AU v. 
Qulam Jalal (3) and Sapura^i Singh v. Gnlab 
Singh (4) cited for the appellants, dealt with 
clearly distinguishable facts. 

In the former, the relief sought was can¬ 
cellation of alienation of property alleged to 
belong to a shrine, and in the latter it was 
an injunction to restrain the custodian of 
the shrine from converting a building, alleged 
to have been erected for religious purposes, 
into shops. 

In neither suit was the removal of tho 
niohanf or custodian sought. 

We see no reason for accepting Sir 
Dinsha yiankii Petit v. Sir Jnmsetji Jijihhni 
(5) and Bitdree Das Mnkim v. Chtini Lai 
Johurg (0) in preference to the rulings of 
this Court above cited, even if it be held 
that they are to any extent opposed to 
those rulings. 

The appeal fails and is dismissed |with 
co.sts. Judgment pronounced. 

Appeal dismissed. 

(1) 78 P. R. 1007; 108 P. L. R. lO'J.S. 

(2) 7 P. R. 1903; 170 P. h. R. 1008: 20 P. IV. R. 
1008. 

(3) 01 P. R. IRS.I. (4) 2.) P. R. 1807. 

(5) 83 ii. 5 )0; U R):n. L. R. 8>; 5 .\[. h. T. 301- 2 
[tul. Cas. 701. 

(.0) 33 C. 780; 10 C. W. X. 5S1. 


ALLAHABAD PIIGH COURT. 
Civic Revision- No. 102 of 1909. 
October 28, 1910. 
PreseHt:^Uv. Justice Oriflin. 

MANIURNA KUAHIand otheijs_ 

Defendants—A rrECLAXT.s 

versus 

BAN! SINGH and otueiis—I h.AiNriFi’.s_ 

Resfondents 

Agra Tcnoncj Ad (n ... lS2-S,?co 


appeal—Rccitshn-DcUnj o/ 5j months in filing re- 
vision. 

Where a District Judge givc.s a jiulgincnt in 
his appellate jurisclictiou in an ejectment suit, a 
second appeal lies to tho Kigli Court inulor .sccHon 182 
of the Agra Tenancy Act of 1001 . 

After a delay of live ami half montli.'s, a revision 
cannot be ontortained. 

Revision against a decree of tlie District 
Judge of Ghazipur. 

Jlanbans Saha/, for tho Applicant. 

Messrs. Jl/. 7>. Agarivula and Parmeshtcor 
Baj/al, for the Opposite Party. 

Judgrnent*—TI m.s is an application 
for the revi.sion of an order of the learned 
District Judge of Gliazipur, reversing the 
Order of the Assistant Collector and direct¬ 
ing that the defendants be ejected from a 
certain holding. The ground taken in the 
application for revision is that the learned 
District Judge has no jurisdiction to hear 
the appeal. I note that the Assistant Col 
lector dismissed the plaintiff’s suit for eject¬ 
ment on the ground that the relationship of 
landlord and tenant did not exist between 
the parties and tliat the defendants were mere 
trespas.sers. In that judgment it was held by 
the Assistant Collector that a Revenue Court 
bad no jurisdiction to order the ejectment 
of the defendants. A preliminary objection 
is raised against the hearing of this applica¬ 
tion on the ground that under the provi¬ 
sions of section 182 of the Tenancy Act, the 
defendants could have appealed against the 
decision of the learned District Judge. As 
they have not done so, their remedy by way 
of revision is barred. There is probably 
some force in this contention but without 
discussing it further, it is sumcient to say 
that this application must fail, first on ac¬ 
count of the dilatoriness of the defendants in 
not taking action until after the expiry of 
five and half months from tl»e date of the 
learned District Judge’s order, and, secomlh/, 
on the merits inasmuch as botii the 
Courts below found that the defendants 

ejectment eitlier as tenants 
i he application is dismissed 


are li.rble to 
or trespassers, 
with costs. 


^\ppticnf/on d/sj/iissed. 
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KUAOBNDRA NATH V. BHUPENDRA NARATAN. 

CALCUTTA HrCH COUaT, 

Criminal Revision No. lOSS of 1910. 
November 7, 1010. 

Treseni: —^fr. Justice Kolmwood and 
^fr. Justice Kletclier. 
KHAGKNOR.V X.VTH :^IITRA— 

Pi:titio\ei.* 

x*cysiis 

BlIUPKNDRANARAYAN DUTT— 

Opposite Partt. 

CnlciitUt ]\tnniciiril Jof (III B. C. of 1800), «. 3, cl. 
(29) 032— yni.^'iw'e—BniUliivj n"iU to 

reut nciijhhinir fcom ac.inirinj cnsein-'nf, if itHis(in'‘e — 
Mntf be of Court in nhiitufj 

rn'jift ncc. 

Tlic bnildih'^ of a wall liowovor oi» a man's 

own property for the ptirposo of preventing his 
neiirhbonr fioiii ae(pniin^ riyrhts of easement over 
his bind, is not in itself a nuisance under the 
Calcutta Municipal .Vet. 

JiJi'ii/irini V. f.v/i Tt'‘b-fri Mullich, l-l C. W. 

N. 037; (5 I. C. 59b, rcferrcul to aiul commented upon. 

Hut aUlionj;h the hei-^dit of the wall m.ay not be 
u nuisance, yet tlio acciiuiidation of fdth and 
want of space to clear the druinajje between it 
an<l tho neighbour’shou.«o may c.'Uise it to boa nuisance. 

'I'ho Court shottld not pull down tho wall to 
a lesser hei^rht, hut should con.sider whcthor tho 
nuisance may not ho ahato*l hy some means of clear¬ 
in'; the space. 

Rule against the order of tbe ^luuicipal 
^lagistrate of Calcutta, dated July 30. 1910. 

liabus Boiilo Nafh Ihiff and Char7i Chandra 
Dr//, for the Petitioner. 

Air. J, Chowdhiirtf with Babus D. N. 
Bagchi and Sachindra Franad Ohorc^ for tlie 
Opposite Pai'ty. 

Judgment. 

Holmwood, J.—This was a I'ule calling 
upon tbe AInnicIpal Magistrate to show cause 
why bis order dated the 30th July 1910, 
should not he set aside on the ground that 
it was passed without jurisdiction. The 
order is iii re.spert nf a wall nearly forty 
feet high, which has been erected by tbo 
petitioner l)pt\vcen bis preinise.s and the ad- 
idiniiig premi.ses of tbe eomplainant. 79 and 
SO Bechii Cbatterjee Street. There was a 
wall to mark the boundary on approximately 
tbe same site before, but this was only a 
tow wall and met with no objection. It i.s 
contended by tbe complainant that tbe new 
wall has partly encroached on bis land but 
with this we Itave nothing to do as that, 
like many other questions that have been 
discussed in this case, is a purely civil 

mriHor. 

T mny sny ut tlio outset tluit I most strougr* 
ly deprecate the use of the Aluniclpal Act 


for the parpD.sa of interfering in any way 
with the lights of private ownership beyond 
thi.se limited powers which the Corporation 
have obtained by statute for the necessary 
protection of the public and the enforcement 
of proper sanitation. A great deal has b.ieu 
said in this case about the distinction between 
a public and a private nuisance. A public 
nuisance is one that affects the King s sub¬ 
jects at large or a considerable portion of 
them such as tbe inhabitants of a town. 

A private nuisance, on the other hand, is 
one that affects only one person or a certain 
determinate number of persons and is only 


amenable to the Civil law. 

But in section 632 of the Municipal Act 
(Bengal III of 1899), the Chairman or any 
person who resides in Calcutta is empowered 
to complain to a Magistrate of the e.xistence 
of any nuisance, and this must be taken to 
be any nuisance under the Act as defined m 
section 3, clause 29. Now under that section 
''nuisance includes any net, omission, p ace 
or thing which cause.s or is likely to cause 

injury, danger, annoyance or offence J'l® 

sense of sight, smell or liearing, or whic is 
or may be dangerous to life or injurious o 


liealtb or property.” 

Tills definition is wider than tho common 
law of ‘'public nuisance,” but doe.s not cer¬ 
tainly extend to the exclusion of all private 
nuisance as was sought to be argued on e 
[lutbority of Bhagiran Dass v. Raf^h Behari 
MaUick (1). I do not think that the learned 
Judges who decided that case intended to lay 
down any such general proposition as that 

which has found its way into the head-note 
of the case, of course without the revi.on 
of the learned Judges themselves. They aie 
dealing with a particular cn-se where an act 
“vato ownership piimarily only creating 
a private nuisance produces results which 
hHng it within the definition of a nuisance 
in .section 3 of the Act. The word includes 
shows that such acts are rendered amenable 
to Municipal law as opposed to Penal law over 
and above what is generally understood ns a 
public nuisance. The acts themselves are in 
the nature of public nuisance but they may 
only affect the lives and property of indivi¬ 
duals or defined bodies of persons resident 
in a specified area. The smallest infant re¬ 
siding in its parent’s house within the 

jurisdiction of the Corporation of Calcutta 
(1) U C. \y. N. } 0 Ind. Cas, 593. 


INDIAN CASES. 


631 


Vol. VIII] 

)I0N MOHAN V. EMPEROR. 

lias a right to have its life and health protect¬ 
ed against any act of any person which is or 
may be a danger to it, and the distinction 
between a private and pnblic nuisance be¬ 
comes in this view of the matter purely 
academical. 

The question is, has a nuisance been creat¬ 
ed by any act of the petitioner that falls 
within the detitution as given in the statute? 
If it has, the ^Municipal ^tagistrate clearly 
has jurisdiction under clause H of section 632 
to make such enquiry as lie thinks neces¬ 
sary, and, if he sees tit, to direct tlie Chair¬ 
man to exercise any of the powers vested in 
him by the Actor to take such measures as 
to such Magistrate may seem reasonable and 
practicable for preventing, abating, diminish¬ 
ing or remedying such nuisance. 

Now the building of a wall however high 
on a man’s own property for the purpose of 
preventing his neighbour from acquiring 
rights of easement over his land is not in it¬ 
self a nuisance under this Act. That is a 
([uestion for the Civil Courts and I wish to 
cirefully guard myself from being thought 
to derogate in any way from the private 
rights of ownership in these matters on the 
mere averment that a private nuisance has 
been created. 

But the findings in this case go beyond 
that and bring the case strictly within the 
definition of a f/msi public nuisance as it is 
defined in the Act. Passing over certain 
findings, which do not concern the question 
of nuisance as defined in the Act but are 
purely civil matters, I fiml that it has been 
found as a fact on tlie evidence of the Health 
OHicer of Calcutta and of one of the leading 
Pi’esidency Surgeons, whose testimony is 
wholly independent and unimpeachable, that 
the wall in question is or .may be in¬ 
jurious to health and as it is likely in their 
opinion to prjpx.jate the seeds of onsunip- 
tion and typhoid fever, it is un iuestionable 
that it created a plague spot in tlie midst of 
a populous area which onimencing with the 
Inhahitauts of the adjoining tenements includ¬ 
ing the petitioner himself and his family 
may beCveme a very serious menace and nui¬ 
sance to the public iiihohiting that neighbour¬ 
hood. 

Tills belli? S3, the iv>iU clearly falls within 
the defmitiou of a nuisanct- as defined in sec¬ 
tion of the Act and we may pass over the 
further hndmg that it allects the security of 


the complainant’s building, although that 
also finds some support from the testimony of 
Mr. Johnstone wlio was claimed as an expert 
by the defence. 

On this ground alone, T am able to find that 
the Magistr.ute had jurisdiction to deal with 
the matter. But the further (question arises 
wliether he has exercised that jurisdiction 
properly, I’lio onli' matter which causes the 
wall to he a nuisance within the meaning of 
the Act is not its height but the accumula¬ 
tion of filth and want of space to clear the 
drainage between it and the opposite party’s 
house. Now this might conceivably be re¬ 
medied by other action short of pulling down 
the wall to a height of 12 feet and indeed it 
is difijcnlt to see how the reduction of the 
wall to such a height gets rid of the nuisance 
actually found to exist under the Act. It is 
clear that arches in the lower pnvt of 'the 
wall would serve the pui'pose of cleaning 
the space behind it and would not interfere 
with the petitioner’s screening off his pre¬ 
mises from the opposite party’s observation 
whicli he is legally entitled to do. I, there¬ 
fore, think that the c.i.se must go back to the 
Mu nicipal ^lagistrate for further considera¬ 
tion and for passing such an order as will 
abate the nuisance which is found to exist 
at the foot of the wall and behind it without 
interfering with the petitioner's right to screen 
off his premises. 

With reference to the in.sanitary irregulari¬ 
ties ill the su! face of the wall, he must further 
consider whether the petitioner's offer to 
plaster and whitewash the .surface of the 
wall opposite the objector’s premises will not 
sufficiently meet the necessities of the ca.se. 
"With these remarks, the case is remanded 
to the low'er Court for passing a reasonable 
and proper order for abating the nuisance. 

Fletcher, J.—I agree. 

Co<t’ mnanfiriJ. 


CALCUTTA IlICH COURT. 
ClUviIN’AL .\ppl-\u No. 74-l‘ OK 15)10. 
November 7. lOlO. 

—Mr, .justice Holinsvood and 
^Ir Justice Klefcher. 
j\10X MOHAN (i HO.-^II—Ac'T.snr) — 

Aim’i:m..\nt 

Vt'rtms 

UMPLROU —Co.Mi’i.M 'c w r — R k-^i'ondrx r, 
ref,n} {'"'/«■ (A'-l XLV of 1S(50), S. UM-.t S,;i;iion^ 
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ii'ewitpaper—Printer—Fair commcnt^Aduussibility in 

endciice of articles other than one complained of—Eri. 
dencc Acta of 1^72), e. l^-Jonrnnlist not expected 
to urite n-ith prcctifion. 

In ortler to use other articles than that complaincil 
of as seclitioiis for the purpose of showing the moaniiu- 
ofcM-tam exprossinnsiiseci in the article complninotl 
ofan.lnlsoto shon- the infemion of the writer, it, is 
necessary to show wlio the writer was ainl that all the 
articles pro.luccil wer«‘ l.v the same haml 

The writer may he -nilty of evcitin- or attoniptin- 
to excite fcehn.trs of MisafTection”, as that term is 
used,,, section 12+A of the Penal Code, no matter 
how ^'imrdedly he may attempt to conceal his real 
object but the printer and publisher cannot he punish. 

cd,f the concealed object is not established bv eri- 
donee on the rocoial. 

Qaeeu.Empre,, v. Amha Pershad. 21, A. oo at OS. 

rolled OD, * • 

A man may comment iij,on any measure or act of 
Ciovernment. whether le-fislatire or executive, and 
freely express his opinion upon it. He may express 
the stronjrost condcMinmtion of <<nch measures and lie 
may do so severely, and even imreasonablv, porversel v 
or unfairly. Solon" as he conhucs hiin'self to that, 
ho will be proteeted by the explanation. But if ho 
jfoes hoyoiid, juid, whetlicrin llio course of coiuments 
iil)on measures or not, holds up the (Joveniinent itself 
to Hie luitred of his readers—as for instance 1)V 
attrihutiii" to it e\ery sort of evil ainl niisfortuno 
suffered hy the people, or dwelling on its fo,*ei"n 
ori"iTi and character, or imputiu" to it haso motives 
or accusiu" it of hostility or indiffei'ence to the people 
— (hen he is "iiilty nmler section 124A and the 
explanation will not seive him. 

^ (pteen A'mprcss v. Tilak, 22 P. 112, i-elied upon, 
r A writer in a newspaper c:ille<l upon the Nationalist 
Party to “once more assume their legitimate place in 
the stnijrffle for India,, liberties”; Held, that the 
iiseoftiie word “liberties” in the plural would not 
prinifi facie point to liberation of the country from 
forei",, rule, hut to certain specif,c liberties, and that 
th<* weals were not .seditious. 

A writer is entitled to express his opinion on the 
Hefoi n, Scheme, and the mere fact that he states that 
the scheme Is not a jfenuino reform or not a genuine 
,Measure of constitutional progress, cannot be 
sc>ditiou 8 . 

A writer wrote tlio following in u newspaper- “Wo 
.shall not break the haw and, tlieroforo, we need not 
tear the law. But if a corrupt police, unscrupulous 
olliciiilK or a partial judiciary make use of the honour- 
aljlc puhheity ofour political metliods to harass tho 
men who stand in front hy illegal ukases, suborned 
and perjured evnlenec or unjust decision; shall wo 
shrink from the toll tliat we have to pav on our march 
to freedom: Held, that the.se words did not fall within 
section 124 A of the Penal Code. 

Tliere is no liarm in a writer .stating that if hi.s 
iissoeiatioii, which he believes to be a lawful one, is 
snppre.sscd, the proclamation suppressing it will be 
arbitrarv. 

A statement that the Iteform Scheme is monstrous 
and misbegotten, liecauso it is not founded upon 
democratic principles, is not by itself one that exceeds 
fair and reasonable comment. 

A journalist Is not expected to write with tho 
accmacy ami juecision of a lawyer or a man of 
science: he may do liim.sclf injustice by hasty expros- 


sioa oafc of kedping with tlio general character and 
tonilency of tho articles. 

A joarnalisb wrote: “Until these demands are 
g.Mutod, wo shall use tho pressure of that refusal of 
co-oporation which is t^rm^d passive vosisbauce. 
The Boycott movement still moves by its 

own impetus. Wo must free our social and economic 
dovelopmejifc from the incubus of tho litigious resort 
to the ruinously expensive British Court”: Held' 
th:,t, the words were not seditious. 

Appeal against tlie order of the Cliief 
Presidency ^lagistrafe of Calcutta, dated June 
18, 1910, sentencing the accused to undergo 
rigorous imprisonment for six months under 
section 124 A of the Indian Penal Code. 

Mr. B. C, Ghalterjee^ with Baba Monmotha 
Nath Muherjee, for the Appellatit. 

The Advocate-General t\,m\ Tsiv, On\ Deputy 
Legal Remembrancer, for the Crown. 

Counsel said that the article which is the 
subject-matter of the suit was headed To 
my country.nen," and appeared on December 
25, 1909. In April lOvSt, on the sanction 
of the IjDcal Government, a search-warrant 
was i.ssued, and the ‘.Sri Narain” pre.s.s, 
wliere the paper used to be printed, was 
.searched. Snbseciuently, the appellant was 
arrested. The writer of the article was 
Arabindo Ghose, who could not be arrested 
as he was absconding.—(Mr. Chatterjee 
ne.xt read the judgment of the lower Court 
and (he article in question). 

^Ir. Justice Holmwood: We do not find 
where any attack on the Government cjmes 
in or where there is any incitement to disaffeo* 
tion. 

The Advocate-General, who appeared for 
the Crown, with Mr. Orr, said: If your 
Lordsliips desire me to address you at this 
stage, I must first of all draw your Lord- 
ships* attention to the exact wording of the 
section, on which the charge was framed. 

Mr. Justice Holmwood. We mast call 
upon you to answer. We do not see anything 
on the face of the article. 

The Advocate.General then read section 
124A, and said that upon a careful considera¬ 
tion of the authorities, there could be no 
doubt that the various portions of the 
article, and the article taken as a whole, 
tended to excite disaffection. The expre.ssion 
“disatfeclion** had been tho .subject-matter 
of various decisions, and the word had been 
variously interpreted. In Q>ie 2 n>Einpress v. 
Jogendra Chandra Bose (1), it lixd b?en held 
that disaffection meant “feeling contrary to 

(1) 19 C. 35 at p. 47 . 
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affecfion,” There was another aecision in 
Queen~Empresii v. Tilak (2), which said 
disaffection” meant hatred and every form 
of ill-will towards Government. ’ In Qiiceu 
hmpress v. Ham Chandra Narain (3), it was 
held that disaffection sig-nitied political aliena¬ 
tion or discontent, and could not mean want of 
affection, dislike, or hatred. In the same 
volume and in the same ruling-. Justice 
Ranade held that the word meant positive 
political distemper and tliat tliere must be 
some positive feeling of aversion and not 
mere absence of good-will. 

Mr. Justice Holmwood: All of them seem 
to amount to the same thing. There must 
be an active attack on the (government itself. 

1 lie Advocate-General:—Some words wliich 
tend to create ill-will towards Government. 

Mr. Justice h'letchei': Are they not entitled 
to criticise the acts of the Government ? 

The Advocate-General:—The writer of this 
article and the printer and publisher were 
entitled to criticise the policy and the acts 
of the Government. Gut if tlity do not 
•stop at merely e.xpressing disapprobation 
and go further and impute wrong motives 
to Government, then they over-step the 
limits of the law. 

Mr. Justice Fletcher: Wliat is the impro¬ 
per motive imputed ? 

The Advocate-CJeneral; 1 will show that 

presently. They are entitleii to discuss tlie 

Reforms bcheme, but they should not .say 

It is a nionstrou.s, misbegotten scheme, 

which lias humiliated our countrymen.” 

Mr. Justice Holmwood;—Here, he is 

attacking a particular reformof fjord ^lorley’s. 

He is not attacking the iJritisli Government. 

3 he Advocate-Geiiei'ai: Cei-tain points 

m that article refer to Government. There 

IS a direct reference to it. There should be 

no imputation of corruption against the 

Government. There is a direct attack here 

involving imputation of corruption and want 

ot scruple and fairness, in three branches of 

aduunistnition. First of all take the 
judiciary, 

Mr. Justice Holmwood: Hut it does 
come under section 124A. It is not 
(jovernment. 

The Advocate-General: The administration 

ol tlie country is u 

branches. 

(li) 22 B. 112 at n. ]34 
U) 22 B. 101 at|>,l5G.’ 


not 

the 


Jlr. Justice FJetcher: L)o you say tliat 
the High Court is a part of the Government 
of India ?—I think it is not. 

The Advocate-General; f would certainly 
say that the Government means the adminis¬ 
tration of the country generally. 3'he officials 
form part of the administration and, therefore, 
Government. 

Mr. Justice Fletcher: Is a junior officer 
the Government of tlie country ? 

ilr. Justice Holmwood: Is a chowkidctr 
the Government of the country ? 

The Advocate-General then cited case.s 
of Qneen-Emprt’.-is v. Amha Pcralad (4) and 
Qiiee)!-Empress v. T'dak{2) and said, "Govern¬ 
ment established by law” meant liiitisU rule 
and its representatives as sucli. 3’he judiciary 
is regarded as a representative of the Briti.sh 
rule. Continuing, the Advocate-General said 
that the result^ of the decisions was 
tliat the word sedition ” meant exciting 
disloyalty to the Government. The whole 
of the article tended to urge the fellow- 
cuuntrymen of tlie writsr to abandon the 
policy of the Moderates ; and it referred to 
the (ioveriiment, the Administration, and to 
the policy of Lord Morley. 

Mr. Justice Fletclier;—He is open to 

criticise the action of Lord ^lorley. 

The Advocate-General: —(^aite so, but lie 

must be.— 

ill’. Ju.sti{ie Fletcher: Doi^s the policy of 
Lord Morley come under the .section 124A, 
as part of the Government of India Y 

The Advocate-General: The criticism of 
the policy of Lord Morley would not amount 
to an offence under section 121A provided 
he is within reasonable limits. But if there 
is an attack upon that policy, which is in 
such terms as to indicate that it was deceiv¬ 
ing the people, tlien it comes within the 
definition. The criticism must be without 
malignity. It must not be immoderate anil 
must not impute any corrupt motive. In 
support of his contention, the Advocate- 
General cited cases reported in H. v. :SnHivan 
(5); V. (6) and H. Burdettt (7). 

liie Adv'Ocate-Genei-al, continuing his 
argument, said that in a.scertaining wliethei- 
or not an article had over-stepped the limit.s 
of law, all tlie Judges both in Fngland and 

(4) 20 A. TyT) at i>. (iH. 

(5) 11 Cox. C.C. Uatp. 49. 

(U) i) Car. A P. -loG at |). 4G1. 

ti) 1 Stale Tiial.i (N'on siiii*:,) oU. 
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in this Coui'fc had iu terms decided that 
regard was to be had to the conditions of the 
country at tlie time when the article was 
written or published. In support of his 
contention, counsel cited the case of Apurba v. 
Eniperor (S). 

Mr. Justice Fletcher: The article was 
published on the 24th December, and no 
proceedings were taken till the 2nd April. 

The Advocate-General; That is so. 

Mr. Justice Fletcher; The state of the 
country required that the action should have 
been taken sometime earlier. 

The Advocate-General; Tliis sort of pub¬ 
lication does not come immediately to the 
attention of the authorities. I do not think 
your Lordships will give any effect to that. 
The learned Magistrate has found that at the 
time it was published, the country was iu a 
state of unrest, and not in a state at any rate 
in which it was reasonable to allow to con¬ 
tinue the publication of such articles. 

Continuing, the Advocate-General said that 
there were certain points in that publication 
which brouglit tlie writer witliin section 124 
A. The anicle, alter having mentioned the 
policy of the Government of India as a 
“ iiioiistrons scheme,” further went on to 
state that the fellow-c^juntrynieu of the writer 
had been biiiniliated by that scheme. The 
Government hail been vilified by this article. 
Not only tliat, but the expression “arbitrary 
executive " was also used. The mere use of 
tlie word “arbitrary ’ in connection w'itli 
the executive Government of the country wa.s 
a vilification of the executive and of the Gov¬ 
ernment. Further, the article used the terms: 
“Corrupt police,” “unscrupulous ofliciuls ” 
and “partial judiciary,” Those were the 
three branches of the administration. 

Mr. Justice Holmwood: If it w'as said 
that the Fnglisli Ooveniment supported a 
corrupt judiciary that would have been a 
different matter. Mere it is stated that if 
there happened to be a partial judiciary or 
corrupt police or unscrupulous oflicials, then 
we must organise our political efforts to get 
lid of it. 

Mr. Justice Fletcher: How are the Police 
“ Government established by law” in British 
1 ndia? 

The Advocate-General: They are branches 
of the administration which is established by 

(fS) U5 C- 111 !*t p. lo-t; 7 C. L. J. 49; / Cr. L. J. 10’ 

il'. L. T. oOU. 


law ia British India. To attack those 
branches of administration is to attack the 
Government and the administration. 

Mr. Justice Holmwood: If j'ou merely 
say that certain underlings happen to be 
corrupt, it seems to me you make no attacks on 
the Government. 

The Advocate-General: If a particular 
olhcer had been attacked it would have been 
quite different bub here it is stated that the 
officers generally are unscrupulous. 

Jffr. Justice Fletcher: Any class of officials 
mentioned? 

The Advocate-General: They actually say 
officials who carry on the administration. If 
you take the whole of the article, there is 
no question that it steps beyond the limits 
of fair and proper criticism. It impute.s 
wrong and evil motives. Continuing, the 
Advocate-General said the article farther 
imputed “ madness to Government in crash¬ 
ing down lawful political activity.” It was 
absolutely untrue, and assigned ill-will 
against Government. Dealing with Passive 
Re.sistauce”, the article said iyioadcHhi- 
boycott is an effective method.” 

Mr. Ju.stic8 Holmwood: The whole article 
appeal's to be an attack on the Moderates. 

The Advocate-General: But in the course 
of the attack on the Moderate policy, there 
are various points which are undoubtedly 
attacks ou Government itself. They are ad¬ 
vocating the use of boycott, and it is ill-will 
towards Government. 

Mr. Justice Fletcher: The Sicadeshi- 
boycott movement is again.st the use of foreigu 
goods. It does not mean boycotting Gov¬ 
ernment. 

The Advocate-General: I would be very 
sorry to define tl»e word “boycott.” 

J(r. Justice Holmwood : That is against 
the use of foreign goods. It has been used 
unfortunately by some persons to break law 
and as a political weapon. It, however, 
does not mean boycotting Government. 

The Advocate-Genei'al: It is a direct 
attempt to stir up ill-will towards the Gov¬ 
ernment. 

Jlr. Justice Holmwood : Supposing by the 
force of your logic and by your legal know¬ 
ledge you succeed iu satisfying us, as Judges, 
that the law has been infringed, how are 
we to hold that the illiterate printer would 
not take a different view, when we took 
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a difEerenfc view. When we Brst read the 
article? 

The Advocate-General: The state of the 
mind of the printer is immaterial. The point 
is this: ‘‘Does this article come within the 
limits of the law?” In this connection, I 
may mention that the printer was once con¬ 
victed before under section Id-t A in con¬ 
nection with a paper, that was fairly notori¬ 
ous, the Nabasakti. 

The Advocate-General then went on read¬ 
ing the article in question. While he was 
reading the portion commenting on the Re¬ 
form Scheme of Lord Jlorley, Mr. Justice 
Fletcher said; Is this anything more than a 
comment on the administration or other ac¬ 
tions of the Government. 

The Advocate*General; It is for your Lord- 
ships to determine after reading what follows. 
The article in question is a letter addre.ssed 
to his countrymen, asking them to believe 
that the Reforms were i.ot genuine in their 
initiation. 

I^lr. Justice Fletcher : * Genuineness and 

success of constitutional progress.” That is 

from his point of view. 

Mr. Justice Holinwood: He is looking 
forward to local self-government, it is a 
comment. 

The Advocate-General; It indicates that 
this new scheme had not any genuine initi¬ 
ation. 

Mr. Justice Fletcher : In the opinion of 
this gentleman who is the writer, it is not 
w'orth having. 

The Advocate-General: If he had so ex¬ 
pressed himself, there could not liave been 
any objection. Is it legal and right of the 
individual to state that these reforms were 
wanting in genuineness? 

Mr. Justice Fletcher; We have no control 
over the Executive Government. That is the 

theme. 

The Advocate-General: It will be for your 
Lordships to say whether he will be entitled 
to ask bis readers to believe that the Reforms 
had no genuine initiation. 

Mr. Justice Fletcher; Genuine initiation 
of constitutional progress. 

Mr. Justice Holm wood : Is it seditious to 
ask a despotic government—not despotic gov¬ 
ernment, absolute government, for a full share 
of reform? 

Mr. Justice Fletcher; I sliould hesitate to 
call the Government of India despotic? 


The Advocate-General; There w.iuUl he 
no contravention in asking for a full share of 
reform. 

Mr. Justice Holinwood: He complains that 
there has been no delegation of executive con¬ 
trol to anybody outside the Governmont. Ho 
says it is no genuine initiation. 

The Advocate-General; He say it is a 
'‘monstrous scheme, it is mi.sbegotten.’ 

Illr. Justice Fletcher; Can t he say it is 
not a genuine constitutional reform? 

The Advocate-General: But when he goes 
on to say that it is “ a luisbegottea ami 
monstrous scheme”, it shows ill-will towiirds 
Government. 

Mr. Justice Holinwood; A mi.sbegotten 
and mischievous child would be a deformity. 
The scheme is deformed. Is that seditious.'* 
The Advocate-General: Can tliat be any¬ 
thing but hatred and ill-will? It is tanta¬ 
mount to saying that Government is not 
entitled to your affection. Continuing, the 
Advocate-General said that before proceed¬ 
ing to discuss the actual words and the 
actual meaning of the article, he would 
I'eniind their Lordships that until this 
stage the appellant had never challenge! 
the fact of tlie article coming within sec¬ 
tion A. That appeared from the judg¬ 
ment of the Magistrate who said that the 
appellant had not disputed the point. 

Mr. Chatterjee; He did take that point 

and pleaded not guilty. 

The Advocate-General then said that there 
was some discussion on Tuesday as to the 
true meaning of the word “Government” 
within section 121 A. Tliat had been placed be¬ 
yond any doubt by the statutory deliuition of 
“Government” which is incorporated in the 
Indian Penal Code. Section 17 of the Code 
detiued Government in tliis way: ‘ The 

word ‘Government’ denotes the person or 
persons authorised by law to administer exe¬ 
cutive government in any part of British 
India.” Then the comment on that in the 
Code said: “Government means local govern¬ 
ment of the Province.” Then the general 
Clauses Act declared : “ Government should 

include Local Government as w’ell as the 
Government of India.” Counsel read the sec¬ 
tion and i-eferred to a case reported in Bijno 
Singh V. Qtieen-Einpre^'^ (9), where it was held 
that a Collector acting in the manageiueiit of 
a khas mahal property of the Government was, 
(0) 20 C. lob. 
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as such, Goveninient in exercising the duties 
of his position. The importance of that 
definition was only evidence in its applica¬ 
tion to a portion of the article. In other 
portions of the article, the Government ” 
was specially referred to. For the purpose 
of section 12-tA, they must read the Code 
definition. If they attacked an official who 
administered the Govej-nment, they, within 
the meaning of the (.'ode, attacked the Gov¬ 
ernment itself. Coun.sel then referred to the 
article and said that tlie law enabled the in¬ 
terpretation of the intention of that article 
in question to be gathered from other publi¬ 
cations by the same author and said that 
the words “struggle for Indian liberties’* 
were used in the article and it meant 
“ struggle for Indian liberties” as under¬ 
stood according to the ideals of the Nation¬ 
alist party. What was their ideal? The 
other article said: “Our ideal of Swaraj is 
absolute self-inlu, fi‘ee from foreign con¬ 
trol.” It was a criminal meaning. In 1907, 
Justices Mitter and Fletcher decided in 
Beni Bhnsfuni Rat/ v. B,np*'ror (10), that 
Swaraj did not necessarily mean Govern¬ 
ment of the country to the exclusion of the 
present Government, but its ordinary accept¬ 
ance is Home Kule under tlie Govei’iiment.” 
I he writer of this article, however, had chosen 
to make it perfectly clear that in his view 
Swaraj did not mean what was laid down by 


this Court. 

Continuing to read the article, the Advo¬ 
cate-General poitited out passages wliich made 
the article criminal. He said that the word 
struggle ' was used in the sense in which 
it was used by the same writer in an article 
which appeared in the July number of the 
Xarmayogin under the head-line “Doctrine 
of Sacrifice.” There the writer said: “In 
the struggle of a subject nation to realise 
a separate e.xistence.” First of all the writer 
gave the main issues which divided the 
Tkloderates and the Nationalists and tlien 
he urged his countrymen to abandon the 
Jdoderate policy which had brought liumi- 
liution. 

Mr. Justice Fletcher. He means humilia¬ 
tion to the Moderate party. 

The Advocate-General. Is he justified to 
say that the Moderates were humiliated by 
tl:e Government? 


ii-i C. 01)1; 0 C. 
Ci . 1. J. 207. 
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Mr, Ju.stice Holmwood: You mean that 
he is trying to create ill-will against the 
Moderates. 

The Advocate-General: Creating ill-will 
against the Government, 

Mr, Justice Fletcher : Can you not say that 
the action of the Government has humiliated 
so andso? 

The Advocate-General: Is illegal to say 
that ? Does it not excite discontent ? I ask 
your Lordships to take an ordinary view of the 
matter. 

Mr. Justice Fletcher: Your argument is 
that any critici.sm on the Reform Scheme is 
not allowable. 

The Advocate-General: I do not mean that. 
But he had no right to say. “it is a monstrous, 
misbegotten scheme.” 

Mr. Justice Holmwood : He is charg¬ 
ing the Moderates with misleading the 
people. He is not blaming Lord Morley but 
the l^Ioderates. 

The Advocate-General: He denounced 
tlie Moderate policy and advocated the Nation¬ 
alist policy, wliich is a criminal policy. He 
had described the policy of the Government 
as “monstrous.” 

Mr. Justice Fletcher: Take the duty on 
tobacco. The inteution of the Government 
is well-known; it is to raise the revenue. 
But some smokers may say that it is a mon- 
sti-ous policy. 

Mr. Justice Holmwood : Some have already 
.said so. 

The Advocate-General next read another 
e.vtract in which the writer said: “If we 
don t take part, the Nationalist movement 
will disappear and the void will be filled up 
by violent activity,” This was, no doubt, a 
threat. 

Mr. Justice Fletcher: I don’t follow' 

your argument. The writer does not use 
any tin eat. 

The Advocate-General: it is a threat 

no doubt and used by one whose brother was 
transported for life for au offence against the 
State. 

Ml. Justice Fletcher: We must not take 
that into consideration. It is outside the re¬ 
cord. We must take into consideration that he 
was acquitted. 

The Advocate-General: Therefore, he ought 
to be more careful. 

Mr. Justice Fletcher: On what ground was 

he acquitted ? 
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The Advocate-Geweral: I don’t know. 

Mr. Justice Fletcher : I read the judgment 
and I found that he was acquitted because the 
Sessions Judge did not believe the only evi¬ 
dence against him. 

The Advocate-General referred to the por¬ 
tions of the article in which the writer spoke 
of corrupt police, unscrupulous officials and 
partial judiciary and observed that it had 
been put in a subtle way by using a subjunc¬ 
tive. It had a reflex action on the Govern¬ 
ment. It would have been less harmful and 
criminal if the article had appeared in a 
paper like the Nineiecnth Century. 

Mr. Justice Fletcher : I don’t think it 
makes any difference in criminality. 

The Advocate-General: I mean difference 
in effect. 

Mr. Justice Fletcher : The Presidency 
Magistrate does not take into consideration 
the intention of the writer. He only says 
the present article is on thefaceof it seditious. 

Mr. Justice Holniwood: He based his 
opinion on this article alone. 

The Advocate-General: The other articles 
were exhibited. 

The Advocate-General in conclusion asked 
their Lordships to consider that the appellant 
had been previously convicted in the Xavasnkti 
sedition case. 

Mr. Chatterjee, on behalf of the appellant: 
He urged that the article which was tlie 
subject-matter of the charge ought not to be 
read along with other articles. Counsel 
submitted that in the absence of Ar.abindo 
Ghose the question as to whether the article 
was written by him could not be gone into at 
all. If their Lordships had taken it for grant¬ 
ed that the article was written by Arabindo 
Ghose, if he was placed on his trial, and if he 
succeeded iu proving that he did not write 
the article, what would be the result*:' There 
was no evidence that the two articles Avere 
written by the same man and those two 
articles could not be interpreted one in the 
light of the other Counsel reviewed the 
article, saying that it subjected the moderates 
to scathing criticism. The writer advocated 
the necessity of union between the N^atiou- 
aliats and the Moderates, and argued that 
since the Moderates would not join them, 
the Nationalists must have tlieir own orga¬ 
nisation. He had criticised the Ueform 
Scheme with a view to its improvement. 
The writer not only criticised the present 
Reform Scheme but condemned the men who 


tried to bring the Government into hatred. 
In connection with that he advocated two 
methods namely ‘ self help” and passive 
resistance.” With regard to the latter, he 
asked his countrymen to withhold voluntary 
association by way of protest against any 
Government measure. It was not .seditious. 
Counsel said that the Advocate-General was 
not conversant with the political ideals of 
the Indian people. The people of this coun¬ 
try had imbibed the ideal of self-government 
and the writer was looking at the Reform 
Scheme from the height; of that aspiration. 
He advocated the iS/fudeN/i4-boycott move¬ 
ment. There was no doubt that the word 
“boycott” had been used by certain evil mind¬ 
ed persons for unlawful purposes. What the 
Indian public had been advocating for the 
last few years was a system of voluntary 
protection, by a sort of ordinance amongst 
themselves to refrain from purchasing foreign 
goods. Only tlie other day the Governor of 
Bombay told the people that tlie aim of the 
Knglish in this country was to train the 
Indians up iu self-government, but they 
must go step by step through the path 
chalked out for them by the law of the coun¬ 
try. That was exactly what the writer of 
the article had done. Looking from this 
point of view the article became an asset on 
the side of the Government. 

Continuing, Mr. Chatterjee said that the 
inevitability of peril referred to those who 
might suffer at the hands of over-zealous 
officials. By desperate and sullen nation” 
the writer meant that the nation was already 
desperate and sullen, but he used a figure 
of speech, which w'as often used in poetry. 
He thought if the Socities were arbi¬ 
trarily stopped, the nation would become 
desperate aud sullen and this would bj fol¬ 
lowed by violent reaction. The writer made 
two appeals side by side, one to the people, 
not to break the law, and the other to the 
Government not to cripple the aspiration.s 
of the people. On the one hand, there was 
a fearless call to the people to work and an 
unhesitating condemnation of the measures 
which were considered by him to be repres¬ 
sive. Then the word “liumiiiated” referred 
to the humiliation of the Moderates. 

Mr. Justice Fletcher: He says the ^loder- 
ates are humiliated by t!ie Government. 

Mr. Chatterjee: Certainly not. It is a 
mere quotation from Lord l^Iorley's speech. 
This is an attack on Lord Morley’s scheme 
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by quoting bis own w’ords. And I think the 
Moderates are not satisfied with the Reform 
Scheme. 

Mr. Justice Fletcher; We don’t know 
that. 

Referring to tlie observation of the Advo* 
cate-General that the state of ihe country 
ought to be taken into consideration, 
Mr. Chatterjee said that he w’ould only refer 
to the utterances made the other day by His 
Excellency the Governor of Bombay. 

Mr. Justice Flelcher: We don’t wish to 
hear what the Government of Bombay had 
said. 

Mr. Chatterjee: The prosecution was 
started four months after it was written. It 
showed that there was no urgency in the 
case. The Advocate-General had said that 
the delay was due to secure the sanction of 
the Local Government. 

Mr. Justice Hulmwood: We liave no evi¬ 
dence on that. 

Mr. Justice Fletcher: The article appear¬ 
ed 01 . the 25th December. 

Mr. Chatteijee: It was a veiy peaceful 
day, at least in Calcutta. 

Referring to tlie expre.ssion.s ‘Xo genuine 
initiation of constitutional progress” and 
‘Humiliation of Jloderates”, Mr. Chatterjee 
observed that it was no retlection on ilic 
Government. The author of the Reform 
Scheme had himself said that India was not 
fit for self-government and the writer twitted 
the Moderates who expected some sort of 
self governraeiit. Mr. Chatterjee next said 
that when the writer used the phrase in¬ 
evitability of perir’, he meant it would come 
in the end. To save the situation he advocat¬ 
ed constitution of organisation. Following 
the Avell-known saying that ‘when had men 
associate, good men combine”, the writer said 
—here was the anaidiical work, let them 
combine and do the work according to law’. 

Mr. Chattei’jee next submitted that when 
the writer asked his people to prepare for the 
evils, he meant the sufferings that might come 
at the hands of over-zealous ollicials. Sup¬ 
pose a man was arrested and kept confined 
for two years after which he was acquitted. 
The sufferings of that man were due to the 
zeal of some otlicial. 

Mr. Justice Fletcher: Xo such ca.se had 
ever happened. 

Mr. Chatterjee: Take the case of Aiabii.do 
Ghcf.e. 


Mr. Justice Holm wood: That was an 
accident. 

Mr. Chatterjee said that he was glad that 
the enunciation of ideals as described in this 
article was described by the Advocate-General 
as admirable but it was urged that, taken in 
the light of the other articles, it wa.s objec- 
tiouable. Counsel wanted to read the other 
articles to show that there was nothing 
objectionable in it. 

Mr. Justice Holmwood: It is unuecessary 
to refer to other articles. 

The Advocate-General: That was net 
exactly what I said. 

Mr. Justice Fletcher: I quite understand 
your point. 

Id conclusion, Mr. Chatterjee .said that the 
writer of the article always spoke of lawful 
organisations and not secret associations. 

vludgfment. 

Holmwood, J.—I have had the advantage of 
reading the judgment w’hich my learned 
brother is about to deliver and 1 find myself 
in agreement with him that the pre.sent 
appellant, the printer and publisher of the 
Karmai/o(fin^ cannot be convicted under sec¬ 
tion 124A, Indian Penal Code, on the article, 
w'hich we have before us in this case. 

It is unfortunate that of a series of articles 
alleged to have been written by one and 
the same hand, the prosecution should have 
selected the one which on the face of it 
appears the least amenable to a charge of 
sedition, and it is doubly unfortunate that 
the case should have been so inadequately 
tried in the lower Court. It is true that under 
t))u law’,the printer and publislior of a seditious 
article can bo punished merely on proof that 
the article is calculatecl to e.xcitc feelings of 
hatred, dislike, ill-will, enmity or hostility 
towards the Government established by law 
in British India but that renders it all the 
more incumbent on the prosecution to .show 
either that the article does, ixs a fact, bring 
the Government into lialred or contempt or 
that the intention of the writer wa.s to 
excite disaffection. Edge, C. J., in delivering 
tlie judgment of Full Court in Queen-Empress 
V. Pcr,s/iad(4), points out that the writer 

may be guilty of exciting or attempting to ex¬ 
cite feelings of “disaffection” ns that term is 
used in section 124A. no matter how guardedly 
he may attempt to conceal his real object but 
it is idle to contend that the printer and 
publisher can be punished if the concealed 
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object is not established by evidence on the 
record. Now in this case although the pro¬ 
secution alleged that a series cf articles had 
been written by one individual and had those 
articles produced by a police ofticer who said 
that it was his duty to read them and if objec¬ 
tionable to forward them to his superiors, no 
evidence was offered who that individual w'as, 
nor whether all the articles were by the same 
author. 

It was urged by the learned Advocate- 
General that these articles were admissible 
under section 15 of the Evidence Act for the 
purpose of showing that the publication of the 
article before us in this case was not accidental, 
bub that has obviously nothing to do with their 
admissibility for this purpose of showing 
the intention of the writer. In order to use 
them for the purpo.se it was necessary to 
show who the writer was and that all the 
articles produced were by the same hand. 
This not having been done, we are compelled 
to take the article before us as it stands 
without any of the informing commentaries 
which were sought to be drawn from one pre¬ 
vious article in particular by the learned 
Advocate-General. 

The author of the present article may 
he a very ingenious and subtle master 
of language—there are indications throughout 
the article that he is. Several of his condi¬ 
tional hypotheses, if they were interpreted 
with the double meaning that is sought to be 
read into them from other sources on the 
footing that the aim.s of the Nationalist 
party are really different from what they 
purport to be in this article, might bear a 
very sinister interpretation indeed, but as tlie 
possible author of this and the other arti¬ 
cle is not before u.s, and t here is nothing 
to show that they are the work of one and the 
same hand, it would he extremely unfair to 
tlie appellant to judge him by any standard 
other than that of what the article before ns 
really purports to contain. 

The learned Presidency Magistrate in tlie 
Court below I'.as not dealt with tlie purport 
of the article as a whole. He has selected 
isolated passages and, iu my opinion, given 
them an interpretation that they will not 
bear and iu some cases appended a quite 
inaccurate account of what they purport to 
couvey. ^ ior instance, the article does not 
attack the Government when it is criticising 
the alleged inadequacy of the Reform Scheme. 


It attacks the ^federate Party who have hee 
assumed to have expressed their concurrence 
with the scheme. Again the writer nowhere 
suggests that without recour.se being had to 
violence, advancement is impossible, as the 
learned Magistrate Bnds he does—and eo on 
in the passages of the judgment. 

Having regard to the very inadequate way 
in which the ca.se was dealt with in the lower 
Court, 1 have had to seriou.sly consider 
whether it would not lie our duly to direct 
a re-trial, hut, having regard to the fact that 
the appellant had already served more than 
half his sentence before he was admitted to 
hail and to the fact that the prosecution must 
be presumed to have abstained from proving 
the identity and intention of the writer upon 
grounds which to them seemed good and 
sufficient, I do not think any good purpose 
would be served by carrying the case against 
the present appellant any further. T, there¬ 
fore, concur with my learned brother that the 
appeal must be allowed, the conviction and 
sentence set aside, and the appellant acquitted 
and released fiom bail, 

Fletcher, J.—Tlie appellant in this case ha.s 
been convicted by the learned Officiating Chief 
Presidency ^lagistrate of an offence punish¬ 
able under section 12-lA of tlie Indian Penal 
Code as being tlie printer and publi.sher of 
an article entitled “To my countrymen*’, 
which appeared in the issue of the Karmayoyin 
newspaper on the 2oth Uecember, 1909, and 
has been sentenced to undergo six months’ 
rigorous imprisonment. 

The appellant has preferred an appeal to 
this Court against the conviction and sentence 
passed upon him. The article forming the 
subject of the charge purports to be an open 
letter addressed by one Arabinda Ghosh to 
his countrymen. 'L'he principles applicable 
to cases of this nature are nut open to doubt, 
and all that we have to do is to apply those 
principles to the case now before us. 

Section 12-tA of the Indian Penal Code 
coupled witli the three explanations thereto 
contains in clear and concise language tlie law 
in this country relating to sedition which is 
practically identical witli the law in I'lnglaiul. 
It may. however, he useful in pas.singto quote 
one judicial utterance as to (he limits poruiit- 
ted hy (lie lawto writers commenting on tlie ac¬ 
tions of the (luvernment. In charging the Jury 
in in press v. Tilak (2), Strachey, J , 

made the following lemaik.:.—"It (f. c., the 



540 


INDIAN OASES 


[1910 


310 N MOnAN r. EMPEROR. 

section) shows clearly what a public speaker 
or writer may do, and what he may not do. 
A man may criticise or comment upon any 
measure or act of the Government, whether 
legislative or executive, and freely express his 
opinion upon it. Ite may discuss the Income 
Tax Act, the Epidemic Diseases Act, or any 
I’iilitary expedition or the suppression of 
plague or famine, or the administration of 
justice. He may express the strongest con- 
deninatim of such measures and be may do so 
severely and even unreasonably, perverselj*^ 
and unfairlj'. So long as he conhnes himself 
to that, he will be protected by the explan¬ 
ation. But if be goes beyonJ, and, whether 
in the courseof comments upon measuresor not, 
holds up the Government itself to the hatred 
or contempt of l)isreaders—as for instance by 
aitributing to it every sort of evil and mis¬ 
fortune suffered by tlie people, or dwelling 
adversely on its foreign origin and character, 
or imputing to it base motives, or accusing it 
of hostility or iiuliffercnce to tiie welfare of 
the people—tlien he is guilty under the sec¬ 
tion and the explanation will not save him.” 
Now in this case the general theme of the 
article is a severe criticism on the policy of 
what is called the Moderate Party and a call 
to his countrymen to “ come forward and 
take up their burden.” Tlie learned Ad¬ 
vocate-General in course of liis argument has 
taken us through the wlioleof the article, line 
by line, and pointed out tlie portions which iti 
his view are open to complaint. The learned 
Advocate lias, moreover, relied upon two other 
articles,Exhibits 101 and ISI, which lie states 
were written by the same writer and appear 
ed in the Issiie.s of tlie Kannuijoijhi on the 
2tth and olst July, 1001). These two articles 
lie claimed to use for the purpose of 
showing the meaning of certain expres¬ 
sions used in tlie article complained of 
and also to show the intention of the writer. 

But as we pointed out during the argu¬ 
ment that, apart from all other questions, 
these articles were not proved in such a 
manner as to entitle us to take them into 
consideration. We must, therefore, deal 
with the article complained of as it stands. 

Now tlie first word that the learned 
Advocatc-C'Oneral has laid stre.ss upon is the 
call to tlie Xatioualist Party to ” once more 
assume their legitimate place in the struggle 
for Indian liberties.” This, it is .said, is a 
clear invitation by the writer to his country¬ 


men to join in a movement having for its 
attainment the liberation of India from 
foreign rale. But, in my opinion, the words 
standing alone are capable of a much more 
innocent meaning. The use of the word 
liberties” in the plural would not pnTna/aciV 
poiut to liberation of the country from 
foreign rule but to certain speciBc liberties, 
and this view appears to be supported by the 
subsequent portion of the article when the 
writer sets out what the demand of the 
Nationalist Party must be, an effective 
voice in legislation and finance and some 
control over the Executive. 

The next portion of the article, on which 
the learned Advocate-General laid stress, is 
the portion “the survival of moderate poli¬ 
tics in India depended on two factors, the 
genuineness of the promised reforms and the 
use made of them by the CDuventionists of 
the opportunity given them by the practical 
suppression of Nationalist public activity. 
Had the reforms been a genuine initiation of 
constitutional progress, the moderate tactics 
might have received some justification from 
events. The reforms have shown that no¬ 
thing can be expected from persistence in 
moderate politics except letrogression, dis* 
appointment and humiliation.” Tlie argii- 
iiient put forward on this part of the article 
is that the statement tliat the reforms are 
not genuine” or a “genuine initiation of 


constitutional progress” holds the Govern¬ 
ment up to hatred and contempt ns implying 
that they have given the people something 
that is not ’ genuine.” To my mind this i.s 
a very far fetched argument. The writer was 
obviously entitled to express his opinion on 
the Hefurm Scheme, and the mere fact that 
ho states that the scheme is not a genuine 
reform or not a genuino measure of coustitu- 
tioiial progress cannot be seditious. But then 
it is .said that the stateiueut that “ nothing 
can be expected from persistence iu moderate 
politics except retrogression, disappointment 
and humiliation” followed subsequently by 
the words “ di.scomfited and liumiliated by 
the Government” are obviously seditious, 
ns the words mean that the Government 


lias humiliated a large portion of the 
people, viz., tlie ^loderate Party, and, 
therefore, (he statement brings the Gov¬ 
ernment into hatred or contempt. It is 
obvious that this is not the natural or ordinary 
meaning of the word-s. The natural mean- 
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ing is that; the Moderate Party has been 
humiliated by accepting the Reform Scheme 
which is not a measure of “c3astitational pro¬ 
gress.” 

Then a portion of the article was relied upon 
as showing that the writer was advocating 
that violent methods should be used if neces¬ 
sary. The words are: “if the Nationalist 
stand back any longer, either the national 
movement will disappear or the void created 
will be filled by a sinister and violent ac¬ 
tivity.” 

But that the intention is not such as 
shown by the sentence that immediately 
follows:—‘ Neither result can be tolerated by 
men desirous of their country’s development 
and freedom.” The learned Advocate-General 
next referred us to the following part of the 
article: “The fear of the law is for those who 
break the law. Our aims are great and 
honourable and free from .stain or reproach. 
Our methods are peaceful though resolute 
and strenuous. We slmll not break the law 
and, therefore, we need not fear the law. But 
if a corrupt police, unscrupulous officials or a 
partial judiciary make use of the honourable 
publicity of our political metliod to harass 
tlie men who stand in front by illegal ukases, 
suborned and perjured evidence or unjust 
decision, shall w’e shrink from the toll that 
we have to pay on our march to freedom? 

. We must have our associations, our 

organisations, our means of propaganda, and, 
if they are suppressed by arbitrary pro- 
cl^imations, we sliall have done our duty by 
our motlierland and not on us will rest any 
responsibility for the madness which crushes 
down open and lawful political activity, iu 
order to give a desperate and sullen nation 
into the liands of those fiercely enthusiastic 
and unscrupulous forces that have arisen, 
among u«, inside and outside India." 

The argument on the first part of tliis para¬ 
graph is that, as the Government appoint 
the Police officials and judiciary, to describe 
them as corrupt, unscrupulous and partial 
reflects upon tlie Government and brings 
»t into hatred and contempt. But though the 
words used are such that one may strongly 
dusapprove of. lam unable to .see that the 
words taken m their cmre.xt necessarily bear 

this meaning. The first portion of the para- 

graph state., that the movement is to be a 
movement w.thm the law, and then follows 

the sentence commencing “But if’ which 


words clearly govern the sentence which fol¬ 
lows. It seems to me reasonably clear that the 
writer doe.s not intend to designate all the 
police officiahs and judiciary as corrupt, un¬ 
scrupulous and partial. It is also to be re¬ 
membered that the article is not one written 
on the Police officials or judiciary. Although 
one may regret the use of such words, I can¬ 
not bring myself to believe that the use of 
these words in the context in which they are 
used falls within section 124A of the Indian 
Penal Code. 

The other three e.xpressions in the para¬ 
graph which have been dealt with are the 
expressions^ ‘larbitrary proclamations”, “mad¬ 
ness" and “a desperate and sullen nation.” 

It is very obvious that the expression 
arbitrary proclamation’ coupled with the 
word associations ’ points to proclamations 
under the Criminal Law Amendment Act 
suppressing associations. I take it, how¬ 
ever, that there is no particular harm in a 
writer stating tliat if his association, which 
lie believes to be a lawful one, is suppressed, 
tlie proclaniation will be arbitrary. It is 
difficult to deal seriously with the other two 

expressions madness ’ and a desperate and 
sullen nation.” 

That the first of these two expressions 
charges the Government with insanity can¬ 
not be argued. It is .said, however, that the 
meaning of the word as used is that ofreckIe.ss- 
ness and, therefore, falls within section 12-iA. 
The word, however, is clearly used to 
indicate act of folly which in the context 
IS clearly innocuous. Similarly with regard 
to the^^ expression “a desperate and sullen 
nation, the learned Advocate argued that 
these words were seditious as implying that 
tlie Government had made the nation de¬ 
sperate and sullen, and, therefore, brought 
the Government into hatred and contempt. 
But if arguments of this nature were as¬ 
sented to, the right of comment on the action 
of the Government given by law would be 
wholly taken away. 


Then we come to what the writer states is 
to be the demand of the Nationalist party. 

We demand, therefore, not the monstrous 
and misbegotten scheme, which has just been 
brought into lieing, bat a measure of reform 
based upon democratic principles—. -in 
effective voice in legislation and finance 
some check upon an arbitrary executive. We 
demand also tlie gradual flevolution of Exo. 
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cative G-orernmant oat of the hands of the 
bureaucracy into those of the people. Until 
these demands are granted we shall use the 
pressure of that refusal of o-operation which 
is termed passive resistance. We sliall exer¬ 
cise that pressure within the limits allow¬ 
ed us by the law but apart from that limit¬ 
ation, the extent *to w'hich we shall use it de¬ 
pends on expediency and the amount of re¬ 
sistance we have to overcome.” 


The argument for the Crown is that the 
use of the words ‘monstrous and misbegotten 
scheme” a>s applied to the Reform Scheme 
holds the Government up to “ridicule and 
vituperation.” But that does not appear to 
be the natural consequence of these words. 
Doubtless the words are a sti’ong condemna¬ 
tion of the Reform Scheme framed by the 
Government. The law, however, permits 
comments on actions of the Government 
provided they do not bring the Government 
into hatred or contempt or promote disloyalty, 
A statement that the Reform Scheme is mons¬ 
trous and misbegotten, because it is not 
founded upon democratic principles, is nobby 
itself one that exceeds fair and reasonable 

comment. 

The next words that the learned Advo- 
cate-rieneral much relied on were the words 
‘‘ai’hitrary executive” which he staled were 
‘‘sufheient of them.selves to contravene the 
law.” He argued that any constitutional law¬ 
yer wouhl know tliat the Executive Govern¬ 
ment ill India was not an arbitrary Execu¬ 
tive. as no peison is liable to be deprived of 
his liberty or to have liis property for¬ 
feited without recourse to the Courts of 
law. In the first place, however, it is to be 
noticed that we must look at the words used 
by the writer not as if he were a constitu¬ 
tional lawyer hut as a writer in a journal. 


I quote from the very pertinent remarks 
made by Straciiey. J., in charging the Jury in 
'I'ihik's (Yis('( 2); “ A journalist is not expected 
to write with tlie aceuracy and precision 
of a lawyer oi-a man of seionce: he may do 
himself injustice by hasty expression out of 
keeping .villi tlie general character and 
Icndency of tlio articles.” Ill >re )ver there is 
a more general and popular meaning to the 
woi’fls " ai’liitrary executive ’ tliaii that given 
hy the learned Advocate-General. Further 
if the definition given by the learned Advo¬ 
cate i.s correct, it may be a matter of opinion 


how far the Government does or does not 
fall within that definition. 

The next expression to which exception 
was taken was “ passive I'e.sistance.” The 
writer has, however, defined it himself as 
being refusal of co-operation within the 
limits allowed us by the law.” It seems diffi¬ 
cult to deduce a seditious meaning from the 
pbrnse. But then it is said that although 
the writer states that the pressure is to be 
used within the limits allowed by the law, yet 
there is a covert threat to use pressure out¬ 
side those limits if necessary. 

All 1 can say on this argument is that I 
have nob been able to discover the covert threat 
from the werds used. The next and last part 
of the article which the learned Advocate- 
General has called our attention to is “The 
movement of arbitration successful in its 
inception has been dropped as a result of 
repression. The iSwideii/ii-Boycotb move¬ 
ment still moves by its own impetus. We 
must free our social and economic develop¬ 
ment from the incubus of the litigious res)rb 
to the ruinously expensive British Court.” 

The learned Advocate General stated that 
the expre.ssion Boycott ” referred 

to a boycott of the Government. But it is a 
matter of public knowledge that it refer-s to 
a boycott of foreign goods; and again he laid 
stress up):i the expression “ruinously 
expen.sive British Courts.” The question 
as to the expanse involved in litigation be¬ 
fore the Courts is surely a matter on which 
a writer is entitled to comment. 

This is not the first time, nor will it, I 
imagine, ho tlie last when the Courts will be 
descrihod as niinoiisly expansive, and I can¬ 
not see how such a statement can coma wiMiin 
section 124.\. 

I have now dealt with the arguments that 
have been male boEore us in iletiiil on the 
article and I have given the best considera¬ 
tion t can to the article as a whole, and I 
havcomo to the conclnsion that it does not 
appear from the article that it is such as is 
likely to cause disaffection, or produce hatred 
or contempt of the Government, nor can I 
find from the article that such was tlie in- 
tonlion of the writer. 

Doubtless to many, if not to most people, 
the writer’.s view on the great Uefor.n 
Scheme would appear to he uare.as)iiihle and 
one that does nob recognise the great advance 
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that baa been made. Bat with that we are 
not concerned. All that we have to decide 
is whether the law, as it is, has or has not 
been broken by the appellant by the pablica- 
tion of this article, and I havec)in3to the 
conclusion that it has not. 

The learned A‘U'ocate-Gener,ol lias presse I 
upon us sti'onjjly to take into consideration 
the state of the country at the time this 
article was published. Tlie authorities .show 
that that is a matter to be taken into con¬ 
sideration, but that obviously does not entitle 
the Court to convert an article, not falling 
within the mischief aimed at by section 121A, 
into one that does. 

In my opinion the appeal ought to be allow¬ 
ed and the conviction and sentence set aside. 

Appeal alloireil. 


(s. c. 1 M. W. X. 711.“) 

MADRAS HIGH COURT. 

Civil Appeal A'i-vins-t Ohder No. 183 ob'1909. 

October 13, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr .lustice Krishnaswanii Aiyar. 
CHIDAMBARAM CHETTY— Orpkn'd.vnt— 

Appellant 

versus 

KARUPPAN CHETTY axdothers — 
Plaintiffs—Respondents. 

hitnUntiun Act (/.Y f>/IDOS), s. 6, I urt. lO^ — 

Kk j'Avh' ili'ci'ce —kS’i’/n'H;/ d.-iitl’i ——.NVjr or «./</ 

.tr-I (IiifilIcahle — (IcuCi'iit .Ic/ l>StJ7), •'•. IJ — 

lufcrjirvlnllini of .'ihifnta —A ‘t cnfofi't’i} snin ‘ 
n/ti’i' it.< pii.t.-iiiiij —Kftcrf. 

An <’»• ptrli' «le(.'i’«?o w.-is pasaeil on the 4tli of 
Si‘|»t('inl)cr. 1804, Tlio Jlrd iK*fojnl:itit. tluiii a minor. 
.sai<l that he attained majority on the ICtli »)!’ January 
1905). applied on the 2oth of January to sc*t aside the 
o.r deeros. The neu' rjiinitarioa Act e irno into 

force on the 1st of January 190'J: that the 

application to set aside tho r.v j)itrtr decree was govern- 
(«(l by tlic naw Act and as article 101 jrives only 30 
(lays from tlu* date of the decree, (he application was 
barreil. 

Section 0 of tho new liiinitation Act avails onlv 
as regarils suits and applications for execution an<l 
does not apply to other applications. 

As tlie legislature has delilierately modified section 
7 of tlic ohl Act so as to coniine tho operation of 
disability to suits ami applications for the execution 
•)f decrees, it will 1>;; against all principles of inter¬ 
pretation to allow minority to operate as a ground 
of disability in cases so deliberatclv excluded on othm* 
general princijtles. Section fi of t.ho (leneral Clauses 
Act and sections 3 and 30 and article 164 of tho 
Limitation Act clearly indicate that the iiitention of 
the legislature is that the new Act applies. The 
right to apply to sot aside nu vr jirn-tc decree, 
assuming it is a right, is aequired under the Code of 
lijvil Procedure and not under the Limitation Act. 


Tii3 Limitation .Act m3r0ly limits tlie period within 
which the right given by the Procedure Code may bo 
exercised. There is no hardship in applying the 
new Limitation Act, as tiro same, though passed in 
.August 193S, only came into force nearly live month.s 
later on the lirst of January HD!) and tlius gave 
ample notice to all wl»o would bo seriously affected 
by the change in the law to seek (heir remedy under 
1 In* old law before tlie u.>\v Act c\me into op('ration. 

Appeal against the onler of the Court 
of the Suborclinale Judge of ^lidura East, 
dated the27t,h March 1909. in A, No 5o 
of 1909 (in O. S. No. 25 of 1894). 

^Ir. Joseph Safi/'i N(ulii\ for the Appellant. 

Mr. 5. Srinivasi Ti/eng.ir^ for tho Resp>nd« 
enf.s. 

Judgment.— This case is covered 
by the decision in Kali Amma v, PalappaJckara 
Manakal (1). An e.v parte decree was passed 
on the 4th September J894. The 3rd de¬ 
fendant, a minor, who gaJ^s he attained 
majority on the 16th January 1909, applies 
on the 25th idem to set aside tlie e.v pirte 
decree. The new Limitation Act came into 
force on tlie 1st of January 1909. If this 
Act applies, it is clear that the applica¬ 
tion is harred. Article 164 of the new Act 
gives 30 days from tlie date of tlie decree 
for the application. The other alter¬ 
native of 30 days from the date when the 
applicant becomes aware of the decree where 
he was not served witli notice, has no applica¬ 
tion to the facts of this case as it is not 


alleged that not ice was not served. The period 
of 30 days from the date of the decree would 
have expired on the 4Hi of October 1894. 
Tlie appellant pleads tlie disability of minori¬ 
ty. But under section 6 of the new Limit¬ 
ation Act, it avails only as regards suit and 
application for execution. It follows that 
if the new Act applies, tlie application is bar¬ 
red. B.ifc tlie appellant contends on the 
authority of Moro Sadihsiv v, Visa/t 
Uaghunath (2^ that on general principles 
apart from section 6 of the Act a fresh 
period must be held to run from the cessi- 
tioii of minority. Assuming that case to 
have been rightly decided it has no applici- 
tion to the present Iiecinse section 7 of the 
old liiinitation Act has been (Udiherately 
modified so as to onfino the opei-atioii of dis- 
aljility ti suits and applic itiijns for thf* 
executitm of d.nuve-; an 1 it will hj against 

all principles of infcrpreMti > i Uy alio v 
(1) 1 M. W. X. .-316 ; 7 .M. L.T. 11.',: j) ^[. f,. J. 317- 
5 Inti. C:i<. -120. ' 


(2) IG B. 58G. 
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minority to operate as a grround of dis¬ 
ability in cases deliberately excluded from 
section 6. An application to set aside an 
e.r parte decree unlike an application under 
section 230 of tlie old Oode of Civil Procedure 
is specially provided for by article 104 whicli 
is one of the applications falling within 
section 3. 

It is then contended that section 7 of 
Act XV^ of 1577 under which the dis¬ 
ability of minority applies to all applicA- 
tions governs this case. Such a contention 
runs counter to the express provision of sec¬ 
tion 3 of Act IX of 190S. It 1 ‘uns ** subject 
to the provisions contained in sections 4 to 
2") (inclusive), every suit instituted, appeal 
preferred and application made, after the 
period of limitation prescribed therefor by 
the 1st Schedule shall he dismissed * ♦ 
There is nothing in section 6 (of the Act) 
tliat applies to this case. We may, there¬ 
fore, read the clause so far as this case is 
concerned witliout the words “subject to the 
provisions contained in sections 4 to 25 
(inclusive).” Tlie present application is one 
made after the period of limitation prescrih- 
ed for it by article 1G4 of the 1st Schedule. 
It follows that the application ought to he 
dismissed. It is argued, however, that sec¬ 
tion <) of the General Clauses Act of 1897 
renders the new Limitation Act inapplicable. 
1’liat section provides that unless a different 
intention appears, the repeal of an enactment 
“sliall not atfect any right, privilege, obliga¬ 
tion or liability acquired, accrued or incurred 
under any enactment so repealed.” Under 
A{?r XV of lc77, the applicant had :hc right of 
privilege to move the Court to set aside the 
(X parte decree within 30 days from the 
ce.'isatlon of minoriry. It is said that that 
cannot, he elfected by the repeal of Act XV 
of 1877. There are two answers to this 
contention, h'lrsf, assuming that tlie right 
io apply to set aside an t\c paite decree is a 
right within the meaning of the section (as to 
whli’li see ('i>h»n(il Sagar Itefining Company v. 
Irving (:>), sucli a right to apply is not acquir¬ 


ed untler the Limitation Act of 18/7 but 
under the Code of Civil Procedure (Order 
IX. Rule 13.) The Limitation Act merely 
limits the period within which the right 
given by the Procedure Code may be exercised. 
{Theodore (1899) p. 23G]. Clause (r) of 

f:t) (liMir,! A. C. 7 i L. J. I’. C. 77; b. T. 73Sj 
2\ T. L. n. ■» 13 . 


section 6 of the General Clauses Act, there 
fore, does not save the application. 

Hope Mills V. Vithaldas (4) to which oui 
attention was drawn by the respondents* 
V akil is a case exactly in point. Another 
answer^to the contention is given by the 
words unless a different intention appears,” 
■see Moon v. Durden (S). A different inten¬ 
tion does appear in section 3 of Act IX 
of 1908, which expressly makes article 164 
of the let Schedule to the Act applicable to 
thecase. Moreover, section 30 of the Act 
which gives a special period of two years in 
the case of suits for which a sliorter period of 
limitation is provided by the new Act than 
by the old Act makes no similar provision in 
the case of applications. Expressio nntus 
personas esf e.vclusio alleritis. The intention 
seems to be abundantly manifest that the new 
Act applies. 

It was pressed upon us that this was a case 
of hardship. On the date when the new Act 
came into force the period provided by it 
having expired the right which the applicant 
liad is practically withdrawn from liim. 
There is, no doubt, some force in the argu¬ 
ment. 3 he facts of tlie Bombay case did not 
raise this difileulty. See Macleod, J., in 
Jfope Mills V. Vithaldas (4). But as 
pointed out in Kalli Amma v. Palappakkara 
Manaknl (1), the new Limitation Act which 
was passed in August 1908 and came into 
force nearly five months later on the 1st 
of January 1909, gave ample notice to all 
who would be seriously affected by the 
change in the law to seek their r/inedy 
under the old law before the Xeiv Act 
came into operation. There wn.s ,v mode of 
relieving oneself from the hardship created 
by the change in the law which was available 
to those who were likely to beaffected by the 
change [/‘Vuc/cr v. Chatterton (6). The Queen 
V. The Leeds and Bradford Railway Co. (7)}. 
The plain language of section 3 of the Act 
must he given effect to. The appeal is di.s- 
ini.ssed with costs. 


Appeal dismissed. 

( n 12 Hoiu. L. It. 7.10; 7 Inil. Cas.l)S2. 

7li It. K. 470; 2 Ex. 22; 12 Jur. 1,38 
(0) (1H27) (5 Bing. 258; at p. 2«t. 

(7) 21 L. J. M.C. 103. 


Vcl, VIIIj 


INDIAN OASES 


545 


RAGHATA CHARIAR t\ RAGHAVA CHAEIAR. 

(s. c. 20 M. L. J. 726.', 

MADRAS HIGH COURT. 
i'JRST Civil Appeal No. 848 of 1892. 

February 8, 1893. 

I resent: Sir Muthuawami Aiyar, Judge, and 

^ifr. Justice Handley. 

RAGHAVA CHARIAR— Defendant— 

Appellant 

versus 

RAGHAVA CHAIAR, Execdtor to the 

VEDANTHA 
i»;r —Respondent. 

^oluollO)^ Act (VII of ]HS7) s- 11—riril 

oL-/ /Tl- determines inrisdic 

Uon IntcpretaUonofs.llof Suits Valuation Act. 

Misappropriation of the trust fund by a trustee 

b sutticient to justify liis removal from the office 

iJlin ^ trustee for tlie re:noval of a co- 

latter nf^H ^ of misappropriation by tbc 

lattti of the trust funds, the value of the who’e 

cd" tn alleg. 

t ken ""^appropriated, ought to bo 

j:.ri«Iiciion. S"“>“ ti.c questiou of 

Acr'i's shnow"^, “'■'“‘'r'' “ Vi>lm.tion 

valuation eF ‘ •? over-valuation or uuder- 

ir x-^ footing with other 

nit^ulurities contemplated bv section o7« Civil 

nu.TbTt.S.?'^ ‘'•■'"^olujoctro:! 

of fon,in ■ Coai t. Tho mere cimngc 

o iUe f be ?rn7T"‘ '"‘''‘^■-'•aluatim. eam.ot 

pruvitkaUor by^Uie premised and 

Cote of lKS 2 H C”-" P-ocedure 

disimsal of tbn l’‘'‘^P'‘'''aially affected the 

sposal of the smt on the merits” must be construed 

crm.ci construed with le 

Second appeal from the decree ol the Dis- 

nf*l Tanjore. in Appeal Sait No. 572 

ot 1891, presented against the decree of the 
Court of the District Man.sif of Kum- 
balmnani, in Original Suit No. 109 of 1890. 

of bt ; r fo'’ removal 

Utte^l^d 7 ® that the 

atter misappropriated Rs. 1,421 of the 

trust property. The value of the entire 
ha“t tlmAdmittedly over Rs. 20,000 

Munsif T. "“f t^-trict 

trict Munsif {;7, . "^7 .‘'mt the Dis- 

the suit. jurisdiction to try 

Messrs. 0. Ramachandra R„w and T 
Ji'^’^oaramanujachanar. for the Appellal 


Me.ssrs. V Bhasht/nm Aiynngnr and 0. J\. 
Tiruvengadachariar., for the Respondent. 

JudgTTIBnt*—The concurrent finding 
of both Courts that appellant has misappro¬ 
priated Rs. 1,421 of the trust property is 
sufficient to support the decree for his removal 
fromtheoffice of co-trustee with plaintiff. 
There is evidence to .support this finding and 
we cannot, therefore, interfere with the deci¬ 
sion in second appeal. 

It IS objected on behalf of appellant that 
the property—the subject of trust—being 
admittedly over Rs. 20,000 in value, the 
District Munsif had no jurisdiction to fry 
the suit. The lower appellate Court has 
treated the case as coming within the class 
of suits which are incapable of valuation 
and, therefore, accepted the value put upon 
the suit by plaintiff with reference to the 
amount alleged to have been misappropriated 
by appellant. We are of opinion that the 
value of the trust property ought to have 
been taken as a guide to the determination of 
the question of jurisdiction. The objection 
was taken both in tlie Court of first 
nistance and in the lower appellate Court. 
But under seoJion 11 of the Suits Valuation 
Act (VII ot 18b7) we are precluded from en- 
tertainingthe objection unless we are satisfied 
that the under-valuation has prejudicially 
affected the disposal of the suit on the 
merits. The mere change of forum con- 
sequent on the under-valuation cannot of it- 
sell be treated as prejudicially affecting the 
disposal of the suit on the merits within 
the meaning of the section, for that is the 
very case premised and provided for by the 

section. Reading the section together with 
section 578 of the Code of Civil Procedure 
consider that the words “prejudicially’ 
affected the disposal of the suit on the 
merits must be construed in the same way 
as they would be construed with reference 
o any error, defect or irregularity contem¬ 
plated by that section. The effect of sec¬ 
tion 11 of the Suits Valuation Act is simply 
to place over-valuation or under-valuation 
of suits on the same footing with otlier irregu¬ 
larities contemplated by section 578, e.xcepfc 

^at the objection must be taken either in tlie 
Court of first instance or in tlie lower appel¬ 
late Court. In the present case we do not 
consider that the under-valuation lias preindi- 
cially affected tliu disposal of the suit on* the 
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merits. We, therefore, refuse to entertain the 
objection to the jurisdiction. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(s. c. 20 M. L. J. 728.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 73 of 1908. 

April 22, 1910. 

t'i'fisent: —Mr. Justice Miller and 
ilr. Justice Munro. 

Srec liajah VGNKATARANGAYYA 

APPA ROW BAHADUR zamindar— 
Plaintiff—Appellant 
I'crsus 

PORANKI APPArjARA/U and others— 

Respondents. 

}[>nlraA Jlr-jiilftlinn (A’.Vr o/ 1802^, 4— l/nol 

tjniiitcd hij /iuniiuUir /or jM-rMtutil scrrirc hc/orc Prrm 
uifAnciit SctlU'iiient —Ltikhiruj— Prct^uiiiiithn—Burden 
oj proof. 

There is no inesiiiuptiou that lainl •'runted by 
a znniindor before* the I’erinunciit Settlement as 
reward or eiiiohuiicnts for private sers'ices is lokhirnj 
land within tlie meaning; of section 4 of Ke;'ulatiun 
XXV of 1H02. The- )nir<h‘n is on the (lovernineiit 
to show that it was L»A7mvf_y land at the Permanent 
Settlement. 

Second appeal from the decree of the 
District Court of Rristna, in Appeal Suit 
No. 103 of 19(j(>, presented against the decree 
of the Court of tlie District Munsif of Gndi- 
vada, in Original Suit No. 177 of 1904, 

Mr. V. Jiatncsam, for the Appellant. 

The Oorciuinciit /^lender (Mr. C, h\ Napu'r)^ 
Messr.s. .7. Snfya 2\<uhti' and Devudoss for Mr. 
T. Prakdsam, for the Respondents. 

Judgement. — It is contended by the 

Government Pleader tliat on the Hnding that 
tlie iuains were granted before the settle- 
mer.t, and at the time of the settlement were 
e.Ncmpt from the payment of any lent to 
tlie zeini'iidnr and held on condition of do¬ 
ing service for liirn a presumption arises 
that the land is lakhiraj within the mean¬ 
ing of section 4 of Regulation XXV of 1802. 
'I bis contention is based o\\ Forbes v. Mecr 
MiilumH'd Ttupu'c (1). Thtre it was held, at 
page 4.^7. tliat tlie land theie in question 
being held I’ent-free at the date of tlie 
settlement could presumably be treated as 
lohhiruj. Jlut the laiid.s in that case were 
lield under satiuds granted by the Govern- 

l) 13 M. I. A. 4SS: 5 li. L. K. 029; 14 W. K. (P.C.) 


meut, and not as here by the zamuular. In 
the case before us the findings are that the 
inatns were granted by the zamiiidar Nara- 
simha Apparow before the Permanent Settle¬ 
ment as reward or emoluments for private 
services rendered lohim on condition that 
they should be held so long as the services 
continued to be rendered. We are unable 
to see how from these facts any presump¬ 
tion can arise that the land was at the 
Permanent Settlement exempt from the 
payment of public revenue. It was pointed 
out by the Chief Justice in Ha/ah Nilmoney 
HingU v. The Government (2) that “the Gov¬ 
ernment would not have allowed any portion 
of their revenue in consideration of private 
.services to be rendered lo the zamindar." 
The decision in that case was aflirmed by 
the Privy Council, and the remark I have 
quoted is quoted also witliout disapproval 
in the judgment of that tribunal in another 
case Fajn Nilmoni Singh v. Bakranalh Singh 
(3) and these dicta r ather than the observa¬ 
tions in Forbes v. Meer Mahomed Tuquee (1) 
would seem to be applicable to the present 
case. The Courts below Irave, it seems to 
me, made a mistake by confounding the 
public revenue and the zaviindaFs income. 
The District Munsif deals with the ques¬ 
tion in paragraph 9 of his judgment. The 
zomindar at the time of the grant was not 
proprietor, therefore, he could not exempt the 
laud from payment of revenue without the 
c’ 0 !icurrenco of the Government, llie Gov¬ 
ernment can, therefore, re-impose full assess¬ 
ment, when it pleases, on land exempted by 
the zamindar from payment of public re¬ 
venue. The fallacy lies in the assumption 
that because the zamittdar allowed his peons 
to occupy the land free of money rent in 
lieu ot wages, the land becomes exempt 
from the payment of public revenue to the 
Government of the day. There is no evi-' 
dence that the land in question was not after 
its grant an iuam held as security for the 
payment of the Government revenue by 
Narasimha .Apparow, and there can, we 
think, be no presumption that the Gov¬ 
ernment gave up its light merely because 
Narasimba Apparow wanted to provide a 
supply of hereditary peons for his own bene¬ 
fit. The District Judge holds that the lard.s 

were evidently excluded from the assets be- 

(2) f) W. R. 121. 

(3) 01. A. 104 ut p. 121:0 C. 187. 
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cause they were held free of money rent lo 
the zamindar before the Permanent Settle¬ 
ment. He seems to have fallen into the 
same error, taking ‘ free of money rent to 
the zamindar ” and exempt from the pay¬ 
ment of the public revenue” to be synony¬ 
mous terms. The lands were a source of pro¬ 
fit to the zamindar] he used them to pay his 
servants, and it seems to me the burden is on 
the G-overnment to show that they were lakhi- 
raj at the Permanent Settlement, 

The question is one of fact with which 
we cannot deal in second appeal and we 
must call for fresh Kndings in tlie light of 
these observations and on the evidence on re¬ 
cord on the questions: (1) whether the land 
was lakldraj land at the date of the Perma¬ 
nent Settlement; (2) if not whether the plain¬ 
tiff IS entitled to eject the 1st and 2nd defeii- 
dants-respondents. The finding.sshould be sub- 
rnitted within one month after the re-opening 
of the District Court. Seven days will be al¬ 
lowed for filing objections. 


(h. c. 99 P. L. i\. 1910.) 

PUNJAB CHIEK COURT, 

CtviL Revision No. 2273 ok 1009. 
June 21, 1910. 

Prenent: —Mr. Justice Johnstone. 

Miiianimal GURDEVI— Plaintikk- 

Petitioner 

varans 

RAMAN JIAL and oriiERs—l)EKt:.\'DANi’.s- 
„ Respondents. 

( 'c,( 1 nuxihirc Code (Art XIV of ib-S.O. .<>•. 103 -I 
/or frit 

'>1 d-ader. 
can aUvii 

-mdshri l ermucuus id 

audshoul.l not be allowed to -aia ground. 

frln ^ fHs.nissed for bi« nc 

fnend juaking default ill appearance at tlic time 

Ihbitiff l'“ r “dnority of t 

a' tl e Civil p'® difference, for tliere is no distincti 
a the Civil Procedure Code in his favour. The min 

onattaTnin^^'” tln'oiigh another ne.\b friend or liinis 
ua iiiiaimng inajoritv, 

f amended by Act XXV 

nV • • ''^vision of the order of 

Distrief that of 

February iwf’. f'® 

the petitionp ’ *^^<^*^**^5 the application 

XTK:;;. r “< ' 


BHOLA SINGH V. MANO 

Rai Sahib Pandit Sheo Namin^ for tlio 
Petitioner. 

Mr. Pestonjl Dadahkai^ for the Respond¬ 
ents. 

Judgrment. —In my opinion the peti¬ 
tion for restoration and the appeal against its 
rejection were rightly dismissed. I also 
fail to see how initially there is any ground 
for revision under clau.se (a). The Courts 
below examined the evidence and refused 
to believe in the next friend’s alleged illness. 
They also were unable to find any excuse 
whatever for the pleader’s absence. Tii 
these circumstances, they were hound by 
law to hold that no sufficient cause for de¬ 
fault had been made out and the natural 
result followed. 

No doubt, plaintiff is a minor but I fail 
to see that in the circumstances this make.s 
any difference. I can find no distinction of 
this sort drawn in the Code of Civil Pro¬ 
cedure. As at present advised, I sea no 
difficulty in her suing again through another 
next friend, or suing on attaining majority. 

The idea tliat defaults in appearance can 
always be atoned for by paying costs is an 
erroneous idea and should not be allowed to 
gain ground. 

Dismissed with costs tobo paid by the next 
friend Sant Rani. 


Appeal (Uamiased. 




luu r. ju iVfiU ,} 


PUNJAB CHIEE COURT. 

Civic Revision No. 1773 ok 190S- 

April 2S, Ij^lO. 

Present :—Mr. Justice Ryves. 

BlIOLA SINGH and others—Dekendants 

•—Petitioneks 

versus 

Mnsammat MANO and oriiEibs—P cainiikk-i 

—Respondents. 

C i/stojn —.4 /ic Hilt ion —(! Ijt — S't 'Ccrsio/I — I Id iff <l'i' ih/ 
ivlthont soiit —Uni /liter ,.f CkU'i- 

aiviil villoije, Jit'jrann Toh^H, LnAhi" n-i ])iftri'-f, 

t». died leaving two widows 1). unit C. aud a daiiylitiT 
M. by C. After bis dcaili ilic land was mutate*! iu 
favour of D. only—C. havimr )uaMlocoasci! I).,—t)in 
lattor made a irift 1ml tlio cillaturals o\ olUaiur 1 :l 
deeroo cleclaviiu^ ihar (he \>a>nl 1 iujl oj» Talc 

u^aiust tliuir rovorsiou irv iutor.^sts. M , tlo‘ <1 ei-TaC.u* 
of (r. by iV, was no party tt> that suit. Oa the doith 
of D., tlxo collate ruls of U. a id I his duiuUter M. claim* 
cd Lo succeed lo lhec:^latc. Ih an loilr rs al^ochuuu j 
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to inherit on the g-ronncl that the laud originally be¬ 
longed to their ancestor G. S. Avho had gifted it to G. 
and that on G. dying sonless, the same reverted to 
them. It was found that the land >vas not ancestral 
bnt was self-acquired land of (1: 

Held, that B. and otliers had no right, for no gift 
by tlieir ancestor G. S. was proved. 

Held, also, that the collaterals of G. had failed to 
prove a custom according to which they inherited self- 
acquired land of the deceased to the exclusion of M., 
tlie daughter of the deceased. The fact that they had 
obtained a dcclanitorv decree against I), did not 
operate as resagainst SI. who was no party 
to the suit and did not claim in the present suit 
through D. 

Xidha V. Ram Simjh, 2 P, K. 1900; 25 P. W. U. 1909j 
1 Ind. Cas. 457; Rajo v. Karain Bakhsh, 11 1\ K. 1908; 
92 P. L. K. 1908; 13 P. W. R. 1908; irurvanm v. Hira 
Hand, 03 P. R. 1908; 12G P. W. R. 1908;v. 
Simjh, 05 P. R. 1908; 90 P. L. K. 1908; 113 P. W. R. 
1908; Jiholi V. Jfaa Sin^U, 80 P. R. 1*)08; 140 P. W. R. 
1908, referred to. 

Application under section 70 (6) of Act 
XVllI of 1S8J: as amended by Act XXV of 
1899. for revision of the order of the Addi¬ 
tional Divisional Judge, Ainbala Division, 
dated the 28t]i January 1908, confirming that 
of the Additional District Judge, Ludhiana 
District, dated the 31st July 1907, decreeing 
plaintiff’s claim. 

Cliaudhri U ini Bhaj Dafta, for the 
Petitioners. 

Hai Sabib Pandit Shea Narain, for tlie 
Respondents. 

Judgment.— T liese three revisions 
are connected and may be disposed of in one 
judgment. 

Tiie facts are very cdearly set out in tlio 
judgments of the lower Courts, and it is 
unnecessary to repeat them here. The con¬ 
test was for po.ssession of 45 bighas,!^ biswas 
hhutn of land togetlier witli a share in tbo 
village shnmtlnl and a bouse situated in 
inunza Chliajawal, TahsU Jagraoii in the 
District of Ludiiiana. The land in suit 
admittedly belonged to one Gandhi Singh, 
wlio died many years ago, and who was 
succeeded by one of bis widows, Mnsammat 
Dharrnon. She died about a year before the 
present litigation began. It is unnecessary 
now to give a history of that litigation. 

The tliree contending parties are, (1) 
'Mummm'if Mauo, the daughter of Gandhi 
Singh and Musammat Chaiidu, his widow, 
wlio predeceased Miisammat Dharrnon—she 
claims to succeed to the pioperty, (2) Bhola 
Singli and his party, (3) Xarain Singh and 
party. 


Bhola Singh’s allegation is that the land 
in suit was given to Gandhi Singh hy one 
Garib Singh, their ancestor, for his mainten¬ 
ance, and after his death his widow 
mat Dharrnon was allowed to remain in 
possession of it, and that on her death, 
according to law and custom, the land should 
revert to the khata out of which it was given. 
He also relied on the custom alleged to 
obtain in the village as to the exclusion of 
daughters from inheritance. 

Narain Singh’s allegation is that they 
are collaterals of Gandhi Singh and that 
according to the custom which obtains 
among Hindu Jats, daughters are absolutely 
excluded from inheritance, and that they 
are, therefore, entitled to inherit. 

There were originally two suits, but they 
were consolidated and were disposed of iu 
oue judgment. The first Court found: — 

(1) That the land iu dispute was not 
ancestral. 

(2) That it was not given to Gandhi 
Singh by Garib Singh, but was self-acquired; 
and that the custom set out in the Riwy-i'am 
of the Tahsil only applies to ancestral land, 
and that the collaterals, who are proprietors 
in another village in another tahsil, have 
no right preferential to that of Musammat 
^lano who is in possession of the property. 
He, therefore, decreed the suit in favour of 
Miisnvimat Mano. 

On appeal, these findings wex’e upheld by 
the learned Divisional Judge. From his 
decree three Civil Revisions have been filed. 

No. 1773 by Bhola Singh, in which the 
first ground is to the effect that the lower 
appellate Court had no jurisdiction to find 
in itsjudgmeut that *’tlie occupancy .rights 
go to whoever would inherit the proprietary 
land provided it was held by a common 
ancestor. The person entitled to inherit 
having been held to bo M^usamviat Mano, 
the occupancy rights go to her.” 

Revision No. 1774 was also filed by Bhola 
Singh apparently under section 70 (1) (6) of 
the Punjab Courts Act. 

Revision No. 1775 is filed also under 
section 70 (1) (6) by Narain Singh and bis 
party. 

The Revision No. 1773 may be disposed of 

at once. 

Mitsamviat l^laiio, when she sued with 
reference to 45 odd highas of which she 
alleged lierself to bo proprietress in posso.ssioiii 
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stated that there were certain other occu¬ 
pancy lioldings to which she was entitled and 
about which she would file a separate suit. 
The Court of first instance very properly 
left out of consideration any questions 
referring to the occupancy holdings and in 
the decree which it passed in favour of 

IMano passed a decree in accordance 
with the prayers contained in her plaint. 
That decree the lower appellate Court con¬ 
firmed. It is true that in its .iudgment the 
passage to wh.ich exception has been taken 
does occur, but it is obvious that those remarks 
are merely oh'fer. There is not, and could 
not, be any adjudications on the right of the 
parties to the occupancy lands as between 
Musammat Mano and Bhola for the simple 
reason that Mnsammat Mano was not urging in 
that suit any claim to such lauds and no issue 
on the subject was raised or decided. A.s the 
decree of the lower appellate Court did 
nothing more than confirm the decree of 
the first Court, in my opinion, this applica¬ 
tion in revision was unnecessary, and I 
dismiss it with costs. 

The other two cases in revision may be 
decided together. 

Both lower Courts have concurred in fmd- 

alleged gift by Garib Singh 

and 

UMhat the land in suit was not ancestral. 

I hese findings of fact could not he assailed 
hero, ilie only question whieli can here- 
opened is the question of the custom. 

In K/utda y-ir v. SnUan{l) it i.s laid 
down that tlie land not being ancestral 
and plaintilfs not being owners in the village 
HI which it was situated, tlieonus rested upon 
them to prove that they had a superior claim 
to defendants, who were the original owner’s 
daughter s sons, and that they (plaintiffs) had 
tailed to discharge it. 

In this case Narain Singh and his party are 
not residents in the village where the land in 

by both Cour s not to have been ancestral. 

The onus, therefore, lay on them to prove their 

right to succeed in preference fn Ifxo/v x 
Minn mcjeience to Alnsani}nat 

piletor. P™- 

Narain Singh rests his claim upon the 
Biwaj.i-am oi lahsil Jagraon and also on tl<e 
Itiwaj-i-am of the District of Ludhiana. 

(1) 103 P. R. 1900. 


T Customary Law of 

Ijudhiana tlie answer to question 43 is stated 
to be that most of the Hindu Jats will admit 
the right of the dangliter. virgin or married, 
to succeed under no circumstances however 
far back it is iieces.sary to go in order to find 
a collateral relation of the deceased.” 
Ihe liiwaj.i.avi of the Tahs/l is more 
particular. According to it a daughter in 
the village, whether she he married or iin- 
married, adult or minor, does not in any way 
succeed, but collateral lieirs of the father, 
t lough they may he very remotely related 
succeed, and if there he no collateral, then pro- 

lanT^^^ and pnfft receive the 

In neither of these statements is it 
specifically stated that tlie custom is confined 
to ancestral land. 

Both the Courts have held that Ifucaj-z-am 
reters to ancestral property and the same 

view was taken in a very similar case, name¬ 
ly, in A v. Jiam Hhujh (2), relying on 
Pievion.s decisions of tin's Court. 

3D(.9nwn)i(7f JLsno proved six instanee.s. 

Ihree of these, however, m.sy perhaps be 

disregarded as they were cases merely of gifts 
of land made by proprietors to a daughter. 
Dut three were inst.ances where a daughter 
• ucceeded without opposition. It is true 
tliat the inference to be drawn from tlie.se 

instance.s would have been much .stronger if 

the daughters liade.stahlislied their right to 

■succeed .after contest, but .at the .same time, 
in the absence of a single instance to the 
contnary cited by either Bliol.a or Narain 
t-ingh, they are of some weight. 

•Apart from tlie inst.ances cited by ilHnnm- 
mat JLano, 1 .see in the Pun.j.ah Record for 1908 
four similar ca.sea,rfj.,V, Asa Singh (3)- 

-Aand (o), BIwh v. Man Singh (ti). None of 
these cases ,t is true, came from Ludhiana 
.and they refer to neighbouring districts. 

J, therefore, agree with the lower Courts in 
holding that petitioners have not di.scliarged 
the onus which lay on tliem to prove that 
under the custom wliich they set up they had 
a preferential title to Musammof .Afano 

la r--\> ^ 

1908. 

1908^ 13 r. W. R. 

(5) (n P. II. 1008; 120 p. \V. U. Ii)08 
(G) 80 ?. K. lOuS; 140 p. w. K. iocs; 
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Only one farther point remains for con¬ 
sideration. It was urged on behalf of Narain 
Singh that the judgment of the Extra 
Assistant Commissioner, exercising the powers 
of a Subordinate Judge of the 2nd class of 
Ludliiana, dated 9th May 1893, operated as 
res jiulicala against Mono. 

It appears from that judgment that 
Musammat Dharnion made a gift of the land 
now in suit to one Ashok Singh and that 
thereupon several persons, including Narain 
Singh and others of his party, sued as next 
reversioners of Gandhi Singh for a declara¬ 
tion that tlje deed of gift was inoperative as 
against their reversionary rights and they 
obtained a decree, which not being appealed 
against became 6nal. One of the defences 
set up by Mitsainmaf Dharmon in that suit 
was that Narain Singh and his co-plaintiffs 
were not I’evcrsioners of Gandhi Singh. This 
(pie.stion was made an issue in the suit, but 
it does not appear to liave been decided, ex¬ 
plicitly. Hut assuming that it was so 
decided, that jiulginent, in my opinion, cannot 
operate in any way against Musammat Mano. 
At tliat time she was merely a reversioner. 

Slie was no party to the suit .\n<l she does 
iiot claim througli Mn<ammat Dharmon, her 
sl(*p motlier, hut througli her father (iaiidhi 
Singh. 

This ground, tliereforo, in my opinion, also 
fails. The result is that cases Nos. 1774 
and 1775 are also dismis.sed with costs. 

Applications dismissed. 


(s. c. 105 V. L. R. 1910.) I 

PUNJAIl CHIEF COURT. 

CiEiMiNAi, Ai'I'eal No. 35 or 1910. 

May 24, 1910. 

Present: —Sir Arthur Reid, Kt., Chief Judge, 

and Mr. Justice Ryves. 

SHEO NaRAIN—O o.xviCT—AppELr.A.Nx 

versus 

EMPEROR—Respondent. 

(’rirtiinul Procednvc Code (Ac/ V o/1898), «ii. 35, 
pi u-iao (fi) 397 — Puuixhmcnt —Acruscfi coni‘/c/c«i of 
m'ronil ojfcnccs — Agyrc4ja(e ferm of inipri.'totiment. 

.\u aggregate sentence of 20 years’ rigorous ini- 
prisonruent is contrary to the provisions of proviso 
(«t) to suction 3.5 of the Criminal Procedure Code. 

The provisions of section 35 only apply to a person 
convicted atone trial of t\v»» or luoredistinct offences. 
Tlio section 1ms no application whatever when a per* 
son is convictftl on two or more .separate trials oven 
tliough in all of th(‘in the complainant is the same and 
the offences arc similar and they arc concluded on 


the same date. In the case of separate trials section 
307 applies. 

Appeal from the order of the Magistrate, 
1st Class, Amritsar, exercising enhanced 
powers under section 30 of the Criminal Pro¬ 
cedure Code, dated the 21s6 December 1909, 
convicting the appellant. 

^Ir. Pesfonji Dadahhai^ and Lala liar 
Gopal for Mr. Grey, for the Appellant. 

The Government Advocate^ for the Respond¬ 
ent. 

Judg'ment. —The appellant was con¬ 
victed hy a Magistrate of the 1st Class under 
section 409 of the Indian Penal Code on 
tliree charges and sentenced to seven year.s* 
rigorous imprisonment each in respect of 
the first tu’o charges and six year.s’ rigo¬ 
rous imprisonment in respect of the 
last—the sentences to run consecutively. 
The first sentence of seven years was to 
include three months’ solitary confinement. 
At thi.s trial, therefore, the appellant was 
sentenced to undergo rigorous imprisonment 
for twenty j-^ear.s. This judgment was dated 
21st December 1909. On the same date 
tlie appellant was convicted by tlie same 
Magi.strate in a separate tidal under sec¬ 
tion 409 with reference to the embezzle¬ 
ment of .some Rs. 5,000 on or about the IStli 
October 190(5. In this case the appellant 
was ordered to undergo seven year’s’ rigoiwis 
imprisonment to run cDnourrently with the 
sentences already passed against him in the 
previous case. 

The third case aga'.ust the appellant under 
the same section was also concluded on the 
21st December 1909. This referred to em¬ 
bezzlements amounting to about Rs. 8,400 in 
the year, 1908. In this case also the appellant 
was sentenced to rigorous iniprisoiiment for 
seven years to run concurrentlj' with the sen¬ 
tence imposed in the first case. 

It has been admitted by the learned coun¬ 
sel who appeared for theappellant thathe doe.s 
not wish to dispute the facts found or to con¬ 
tend that the conviction.s were wrong. He 
pleads that the sentences are far too severe, 
having regard to the age of the appellant, 
who is said to be about 45, and to the want of 
propersupervision of the firm whose agent he 
was,as evidenced by the facts, that one of the 
charges referred to a criminal misappropria¬ 
tion in 1906, and lastly that bit for the 
negligence of the National Batik of India 
the frauds which foimed the subject-matter 
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oE the first trial CDuld nob have been per¬ 
petrated 

We are not mnch impi'essed by these arga- 
nients, but we think that on the whole a ligiit- 
er sentence would meet the ends of justice. 
We would, however, point out to the learned 
Magistrate that an aggregate sentence of 20 
years is contrary to tlie provisions of proviso 
to section 35 of the Criminal I'rocedure 
Code. We would also point out that the 
learned Magistrate has overlooked the pro¬ 
visions of section 397 of the Code and mis¬ 
applied section 35 in passing sentence in the 
second and third cases. The provisions of 
section 35 only apply to a person convicted at 
one trial of two or more distinct offences. Tlie 
section has no application whatever when a 
person is convicted on two or more separate 
trials even tliough in all of them the complain¬ 
ant is the same, and the offence.s are similar 
and they are concluded on the same date. Tu 
the case of separate trials section 397 ap¬ 
plies. That section lays down very dis¬ 
tinctly that when a person already under¬ 
going a sentence of imprisonment is sen¬ 
tenced to imprisonment, such imprisonment 
shall commence at the expiration of the im- 
prisonment to which lie has heen previously 
sentenced. The proviso to tliat section has no 
application here. 

From this it follows that so much of the 

learned Magistrate’s order as directed the 

terms of imprisonment in the two last cases 

to run concurrently with the imprisonment 

ordered in the first case was illegal and ultra 
vires. 


On tlie whole we think an aggregate sen¬ 
tence of 12 years’ rigorous imprisonment from 
the 1st December 1909 will be appropriate. 
^ vve allow the Appeal to this extent that 
in appeal No. 35, we reduce the sentence 
on each of tlie charges to one of 4 years’ 
rigorous impri.sonmeiit, the sentences to run 
concurrently. We set aside the term of soli- 
tary confinement. 


In Criminal Appeal No. .'I:!, we reduce ( 
sentence to one of 4 years’ rigorou.s imprifsc 
ment which will take effect on the e.xpiry 

^.1^ 111 ^ case, as p 

Mded in section 397 of the Code. 

r-JH No. 34, we simila 

reduce the sentence to one of 4 year.s’ rlgori 

imprisonment to take effect at the cxpiry 

the term awarded in the second ca.se. 


Appeal accepted. 


(s. c. 126 P. L. II. lOlO.") 

PUNJAB CHIBF COURT. 

CRI.MINAL RkVISION No. 24() Ob' 1910. 

May 21. 1910. 

Pmfen/: —Sir Arthur Beid, Kt., Chief Judge. 

ABDULLA KHAN and others—Convicts 

-PeT 1 TI 0 NE [{3 

versus 

lOMPKROB—R rsponprnt. 

Criniiniil rroccihd'e Cmh- 1* dJ ISDN), s. lofi— 

Siociirit/j tohcei* i>rori\ in iflirit nisvs mtnj \n' 

flection lOG oi‘ the Criminal Pi-ociMlnre Coilo is not 
applicable to a person not convictcil of any of tlio 
offences specified in the section. 

Although intiniiilation is one of the elements of an 
nulawful assembly, tlie criminal intimidation specified 
ill section 100 is the offence specifically defined by 
section 50.3, the sentence provided by section 506 
being more severe than that provided by section 143, 
and section 106 cannot be applied to a person con- 
victed under section 143 merely because intimidation 
by show of criminal force is in the fourth and fifth 
parts of the definition in section 141 an element of 
the offence punishable under section 143. 

Yar MoJiniiiinnd v. Thr J-Jniin-cs.<, 3 1‘. It, (Cr.) 
1S90, referred to. 

Petition under section 439 of Act V of 1898, 
for revision of the order of the Sessions 
Judge, Attock Division, dated 30bh Novem¬ 
ber 1909, affirming that of KlianTaj Muham¬ 
mad Khan, Magistrate, 1st Class, Attock, con- 
victing the petitioners. 

Mr. Pest07iji iJadahhai, for the Petitioners. 

Jbldgrincnt*—I see no reason for in¬ 
terference, except with the sentences and 
with the order under section lOG of the Code 
of Criminal Procedure. 

The lower appellate Court found, as a fact, 
that the petitioners assembled to prevent the 
erection by Nawab Khan of a building on a 
plot of land owned by him and it is admitted 
that the petitioners .sat at the spot to prevent 
the opposite party building on the land. 

The assembly was, therefore, unlawful within 
the terms of section 141 of the Penal Code 
and the petitioners w^ere punishable under 
section 143. 

The sentences of fine passed were, how¬ 
ever, in my opinion, excessive, and 1 re¬ 
duce the fine payable by Abdulla Klian 
to fifty rupees and the fine payalile by eacli 
of the other petitioners to twenty-five rupees. 
Tlie balance in each case, if realisetl, will lie 
refunded. 

The ^Magistrate, very propcili', took no 
steps under section lOG of llio Code of 
Criminal Procedure, that section not being 
applicable to a person not convicted of iiot, 
assault or other otfence involving a lireacli of 
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tlie peace, or of abetting the same, or of 
assembling armed men, or taking other un¬ 
lawful measures with evident intention of 
committing the same, or committing crimi¬ 
nal intimidation. The latter offence is de¬ 
fined by section 508 of the Penal Code 
and it is made punishable by section 50(5 
with rigorous imprisonment for two years or 
fine or both. 

Although intimidation is one of the element 
of an unlawful assembly, the criminal 
intimidation specified in section lOG is, in 
my opinion, the offence specifically defined 
by section 503, the sentence provided by 
section 506 being more severe than that 
provided by section U3 and section 106 
cannot be applied to a person convicted 
nndei' section U3 merely because intimida¬ 
tion, by show of criminal force, is in the 
fourtli and fifth parts of the definition in 
section 1-11, an element of the offence 
punishable under section 143. rur Mohani^ 
mad V. The Empress (1) is in point. 

Por these reasons I set aside the order 
pa.^sed under section 10(> of the Code of 
(aiminal Procedure by the learned Sessions 
Judge against Abdulla Khan, who is hereby 
discharged from his bail. 

, , Order set aside. 

(1) 3 P. K. 1800 Cr. 


(s. ( .127 P. L. R. 1010.) 

PUNJAB OJIIEP COURT. 

Civin Revision No. 351 or 1910. 

June 4, 1910. 

Pmve);/.-_Mr. Justice Scott-Smitli. 
'rHAKAU DAS —Defrndant—Petitioner 

versus 

BARK HURD A R —Plaintiff—Respondent. 

riuijnb Courts Art (XVIII of 1884«« amended), s. 70 
(1) (a) — Itcvision—Civil rases—Material irrcyularitij — 

hij Court ayuinst evidence on record. 

Where the lower apjK'llutc Court rovcrsctl tho 
jiid'^onent of the orijiinul Court merely ou assump* 
tioii ami there was no evidence in support of it, tho 
Chitrf Court, on revision, set aside the judgment of 
tlie lower a])pelhita Court and restored that of tho 
original Court. 

Petition, under section 70 («) and (6) of 
Act XVni of 1884 as amended, for revision 
of the decree of the Divisional Judge, 
Amballa, dated tlie 10th August 1909, re¬ 
versing the decree of the Muiisif, 1st Class, 
Ludhiana, dated the 9th January 1909, 
dismissing plaintiiP.s claim, 



Bhagat Gohind Das^ for the Petitioner, 

Mr. Mohamed J)in, for the Respondent. 

Judgment.— This revision was 

admitted with reference to grounds Nos. 3 
and 4. 

Ground No. 3 has reference to the house in 

dispute. The first Court found that the 

bouse was not included in the gift made by 

Mukhan to his son-in-law, Hakim. The 

lower appellate Court says presumably 

Hakim got the house now in question with 

it (i. c., the land) and refers to N'nr ITussain 
V. Alt Sher (1). 

The ruling in question does not appear to 
mefo bein point, and! do not think the learn¬ 
ed Divisional Judge was justified in the as¬ 
sumption that the house was gifted to Hakim 
along with the land. There is nothing to 
show that the house belonged to Mukhan, 
and it may very well have been built by 
Hakim after he came to the village. I 

hold it is not proved that the house was 
gifted to him. 

The other point ignored by the lower 
appellate Court is the fact that defendant 
^o. 2 is daughter of Hasham, and is an 
heir to the property gifted to Hakim to the 
exclusion of the plaintiffs [See Qurdi't Singh 
V. Unsammat Prem Knar (2)]. It is admitted 
before me that she has a .son and it is, there¬ 
fore, only a remote possibility that plaintiffs 
will ever succeed. Their suit appears to me 
to he a speculative one. 

There is, however, no necessity to labour 
this point. Plaintiff s suit must fail on the 
ground that the house is not proved to have 
been gifted to Hakim. 

I accept tbo revi.sion, and .setting aside 
the order of the lowei* appellate Court, 
restore tho order of the first Court dismiss¬ 
ing plaintiff's suit with costs throughout. 

Pet it ion a ccepfed, 

(1) 33 P. It. 1905; as P. L. It. 1905. 

(2) 84 P. R. 1909; 70 P. L. R. 1909; 118 P. W R. 
1909; 3 Ind. Cns.'604. 
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(s. c. 128 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

Civil Appeal No. 593 op 1909. 

December 15, 1909. 

Vresent: —Mr. Justice Shah Din. 
BISHEN SINGH and others—Defendants 

■—Appellants 

versHff 

JAIMAL SINGH and others—Plaintiffs_ 

Respondents. 

^ortgogfi^nedemption^Clog on equity of redemption 
—Mortgage for 20 yenr^-Condition as to interest for 
the full period to he paid in lump sum at the time of 
redemption, •' 

The condition I'n a niortofagre-decd for the term of 
JO year's, which required the mortgagor to nav 
interest for the full term of the mortgage along with 
the principal at the time of redemption and not as he 
pleased within the term, is a clog on the eqnirv of 
redemption and .should not he enforced. * 

letnluf ' ’ 

Further appeal from the oider of the 

Judge, Arabala Divisior., dated the 
18th February 1909, varying that of the 

Arr*''' ioaI^ I^udhiana, dated the 29th 
May 1908 decreeing plaintiffs’ claim. 

Lala Ihikam Chand, for the Appellants. 

Rai Sahib Pandit Shco Narain, for the Re- 
spondents. 

Judgment.-After hearing arg,t. 

ments on both sides, I think that, under fhe 
circ.instances disclosed in this ease, the 

Ts Jon Judge 

one f ■ J ' J in question was 

one for a fixed period of £0 years and it 

.^ expressly stipulated that the luoHgagor 

'If’ ledeem tlie mortgage before the 

' to lema n m the possession of the mort 
gagee throughout tlie period of the mortgage 

thereof '’o. ° Pnota 

t..at the mortgagor was to pay interest n» 

o^ie mortgage-money, R,. .v)0, at the rite 
interest w'as To" be'’'’'‘-r'"""’ 

such intervals of t ’ 

Hot redeemed in tLo L was 

year after the expiry ot jl^e first 

said, the mortgage was^ fo 

into a sale and ^ ‘ converted 

closed ^ fore- 


MALDK aINGH V. DASAONDHA SINGH. 

It is clear to my mind that the condition 
as to the payment of the intere.st by tlie 
mortgagor at the above-mentioned rate on 
the principal debt after the expiry of 20 
years was meant to clog the equity of redemp. 
tion, as the amount of the accumulated 
interest would in that case be Rs. 600 and 

It must have been thought by the mortgagee 

at the time of the mortgage that the mort 

pgor would be unable to p.ay that amount 

in one lump sum along witli the mortgage 
money. 

. I think that this condition was, under the 
cmcumstauces onerous and inequitable, and 

tZen' (1), ai, „ 

I dismiss the appeal with costs. 

(1) 1 31 P. R. 1894 .“Ippeuf dismisse d. 

(2) f) P. R. 1903; 19 P, L. R. 1905. 


( 3 . C. 129 P. R. R, 19,0 

PUN.TAB CHIEF COflRT 
Civil Revision Ho. 226 oy lyOS 
April 29, 1910. 

MALUK Ryves. 

aluk SINGH AMD 0TireR3-PLAr.vTipys- 

Petitioners 

DASAUNDHA si'NGH Iro othpps- 

wtich tho pi„h.uff,, 

right to the l.imT in mit withon/, ^ their 

tion of possession of (he nlaintitf'°**'*i tlio ques- 
ot the o;>.nso. 1 ' ' iincl otlier luofits 

Petition, under section 70 (a) nf P ■ i 
Courts Act, for revision rtf ^ ^ J ^“njab 

J udiment'l^" "" ^-P«-'ents. 

Plaintiff.s are enHUe,! " briZthr''"'!'"’ 
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are other grounds for dismissing the suit, • 
the Court will he able to decide after hearing 
the case; but I do not think the plaint 
should be returned at this stage. 1 set aside 
the order of the Court below, and direct th.e 
Court of first instance to admit the plaint 
and dispo.se of it according to law. Costs 
here and in the Court below will be costs 
in the suit. 

Appeal (iccpptf*(L 


(s. c. 130 r. h. K. lOlO.) 

PUNJAB CHIEF COURT. 

Fikst Civil Appe.m, No. 907 op 1909. 

May 13, 1910. 

Present: — Mr. Justice Johnstone. 

(jHUEAM MURTA/A and ANOTflEK- 

Pl.vixtikps—Appellants 

PATEII SHAH AND OTHERS—Defendants— 

Respondents. 

Kriih'itco Art {I of 1872),03 04 — Document, 

coiistruflion of — Amhojnittj—Oral c*'itJrnce o.< to con- 

trnt.< of thu'umciii—Six'cific Relief Art {I of 1877), s. 31. 

'J‘hc i)l!iiiitiITs owiiinjir two wells?, Naiwahi and 
ShahNvnI.T, in a sinjjlo khaia Xi>. 3, consistin*' of 814 
kamils \ \ innrfiis, sold laud out of t lie i'/udn which 
llicy d«-.«crihi'd ns half of well Xaiwala.aroa *107 hnual.< 
7 >narta.<, i. r., half of the whelo Ihala, kliattt No. 3, 
Jnmo H.s. 12-H (/. c., tho jama of half well Naiwahi 
alone) and jnitriii" tlie prieo at Hs. 2,5(X1, they sold, 
in aihlitionto the land, the rights appurtenant to well 
Naiwala; well Shnhwala was not mentioned. They 
claimeil posse.ssion of land, of well Shnhwala, on the 
alh'gatinn that the ilefendant.s had .sued for pre* 
emption ami got a decn^c for full half of the khata, 
I. c., half of Loth wells and of the land attached to 
li(»ih and evocuii'il the ilecrec and <»l)taine<l mutation 
n ilhout their lieing implcath'd as parties to the suit 
while t liev had not sold anv land of well Shahwnla. 
'I’he claim was ili.smis.sed on the gr<iiiiid that it 
nmoiinted to a claim for rectification of a <leort which 
could not he allowa-d under section 31 of the Specific 
Kelief .\ct, there being no mutual mist-iko about the 
terms of tliedeed and that tho amount of the price 
was unimportant. Market price of the half khahi was 
apprised by a Local Commissioner, aitpointcd by 
<'i»iirt. Us. 

Ifctil. that till' claim was not one for rectification of 
the deed ami that the plainiilTs were entitled to a 

decree. 

Fiiribcr appeal from tbe order of the 
Additional Divisional Judge, Shahpiir, dated 
the 30tb April 1909, reversing that of the 
Mimsif, 1st class, Jhang, dated the-kh July 
11)0?, decreeing the claim. 

Mir/.a Jalr.hud-Diu, for the Appellants. 

Mr. Peri Dnyal, for the Respondents. 


JudgfmGlli'ti—-In the village of Dara 
Sakliira there are among others two wells, 
called Naiwala and Shahwala, b:)th included 
apparently in a single Khaia No. 3. The 
area of the whole Khata is 814 kanals 14 
marlas. Present plaintiff.s sold out of this 
Uinta land which they described as half of 
Chah Naiwala, area 407 kanals 7 marlas, i. e., 
half of the whole khata, khata No, 3, jama 
12-S (f. e., the Jama of half Chah Naiwala 
alone), and putting the price at Rs. 2,500, 
they sold, in addition to the land, the rights 
appurtenant to Chah Naiw-ila. Chah Shahwala 
is nowliere mentioned. Defendants sued for 
pre-emption and got a decree for the full half 
ot the khat'js i. e.., Imlf of both wells and of 
the land attached to both; and mutation 
followed accordingly, but all this appears to 
have happened in the absence of the plaintiffs, 
who now sue for half of the Shahwala land 
which they say they never sold. 

The first Court decreed the claim; the 
learned Divisional Judge, adopting a line of 
reasoning which does not at all commend 
it.self to me, finds the other way. His reason¬ 
ing appears to be this, if I under.stand it 
^xrighl. 

Defendant No. 1 is in po.ssession and the 
entrle.s arc In his favour and .so is the deed 
of sale. What plaintiffs really want is a 
rectification of the deed, which can only be 
effected if there Ims been a mutual mistake of 
paities, so that the deed does not e.Kpress 
tlieir intentions—section 31, Specific Relief 
Act—but here there is no mutual mistake, 
defendant No. 1 asserting that the deed is 
correct, thougli not happily worded. The 
original vendee, defendant No. 2, say.s ho 
bought the land rakha ko mathUi-nazar rakh 
kar, and this proves that .share in both wells 
was .sold. No doubt the price R^. 2,500 

may be very low for the area 407 kanals odd, 
but this is not quite clear and in any case is 
unimportant. 

Now in this argument there are more 
fallacies than one. 1 can find no foundation 
for the idea that plaintiffs want a rectification 
of the in.strument. Of eour.se, they could 
not get this instrument “rectified” at the 
expense of defendant, who is pmtected by tho 
.saving clau.se at end of section 31 aforesaid. 
Suppose the deed had named botli wells and 
plaintiffs case had been that this was the 
re-snlt of mutual mistake or fraud of vendee 
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he having only intended to sell Naiwala, 
then a case might arise for rectification of the 
deed as against a vendee ; but here the deed 
is ambiguous and the question is not to 
remove from it something plainly sold by it, 
which should not be there, but to interpret 
it and say what was really sold and what it 
really means. It cannot mean at the same 
time that an area of 407 hartals 7 inavlas is 
sold and that only half the well Naiwala is 
sold ; which does it mean ? This is all the 
plaintiffs asked the Court to decide. 

Again, it seems to me that the first Court 
has clearly shown that the statement of the 
vendee-defendant as to what he intended to 
buy is by no means altogether in favour of 
the other defendant. No doubt vendee says 
he thought he was buying 407 hanals, but he 
also says plainly that he intended to buy only 
half of Ghah Naiwala. The case is thus not 
one of the omission of the name of one well" 
being a small matter,” for the vendee says 
there was no idea of buying any part of Chnh 
Shahwala, On the other hand, the price 
paid appears to me an important factor in 
the problem stated above. 

In passing I may note that tliere can he no 
(limcnlty about admitting evidence to explain 
the deed. The case is not one of “p.atent 
ambigaity —sections .q.'I and 9i, Indian 
Evidence Act, but of “latent ambiguity”— 
section 97. The deed of sale, re.ad by a 
man unacquainted with the existing facts, 
would be quite unambiguous; but when an 
attempt is made to apply it, we are met by 
the diflicnU.y that, though the land and the 

nf ; stated to he appurtenant to 

C/mA Nai.v.ala alone, and the .ianm stated as 
lev.ah 0 from the land s>ld is the./nmu of lialf 

h If H as sold is 

ha of the total arev attaclied ti h.ththe 

d- -.s' 1 ^ 'aiiTnig.? usod cm bs 

iivided into two parts, one part seeming to 

indica,e the sile of h Uf of iS-V,/, Naiwila 

alone and tli3 other put sale of half of both 

weiu* 

As regards price fixed, the learned nivisloual 
udges argument seems to me iinsmui 1 and 
uuconvmeiiig. A Local Commissioner was 
appointed expressly tor valuation, and ho 
made an estimate on all available materials. 
He IS quite clear that the area of 407 kanah 
s worth over Rs. 4,000, the Xaiwala portion 

Shahwala 

P ns. u,015, not the other way as the 


lower appellate Court puts it. The lower 
appellate Court, without giving any valid 
reasonforholding that the Local Commissioner 
has erred so enormously as to value at 
Rs. 4,04f), a property worth Rs. 2,500 at 
most fa mistake of 62 per cent), and, without 
giving a single reason for holding that the 
407 hanals ‘can possibly be worth only 
Rs. 2.500, has merely brushed this part 
of the case aside by remarking that there 
is not enough material to go on.” As already 
.stated, the point is a most important one, and 
if the lower appellate Court thought the 
materials insufficient, lie should have made 
an effort to procure more. 

In short, the first Court’s decision is the 
correct one. I accept the appeal and set 
aside the lower appellate Court’s judgment 
and decree and restore the decree of the first 
Court except as to costs. In my opinion, 
it is not easy to apportion between plaintiff 
and the pre-emptor-defendant the claim for 
this litigation and I, therefore, direct that the 
parties do hear their own costs. 

Appeal accepted. 


.. * • • • I if / 

PUNMAIl CHIEF COURT. 

First Civil Appkal No. 636 op 1909. 

June 9, 1910. 

PresenftSiv Arthur Reid, Kr., Chief Judge, 

and Sir. Justice Jolinstone. 

Baica DALIP SINGH and another__ 

D EF E N D A NTS— A PPELLA NTS 

versff.'i 

Baira JAlMAL SINGH— Plaintiff_ 

Respondunt. 

. . ^ A . .A ^ ^ » A 7 ond 8— 

rjrnjG h;, xvmjof voudtttGwd su/g ^PorGrlosnrc procCGdi 
—.Nolice, thU H-a, u'.t 

A notice issuotl nnchn* Rcifulntion XVtf of 180l> is 
not defoctive inei-oly b.«canso it was issued bv one of 
the inortga^r(>e.s nor docs the diMuand; of ' intere.st 
more than the amount duo rmnler t he notice invalitl 
/?'/mf.v7r/r v. K'uiihiu fiahu, li A. 

h»hul ][u.<o{n V. LJ. 8 A. oU!); d/e/im v! 

S'l/n, St P. It. 1SS2, Fm-th -r A/ipral SSO of 1908 
referred to. j ' , 

Further appeal from the order of the Divi¬ 
sional Judge, Amritsar Division, dated the 
lOtli ^larch 1909. vaiying tliafc of (lie Dis- 
trict Judge,Giirdaspur, dated the Iritli Novem- 
her 1003. decreeing plaintiff’.s claim. 

Mr. Fesfn.iji Jhidahhai, and Eala Bahvant 
Bai, for the Appellants. 
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Chaudhri Ixam Bhtj Baifo, for the Respond¬ 
ent. 

Judgement • —In this case the facts 

and the pleadings are sufficiently set forth in 
the judgments of the Courts below and need 
not be repeated here. The first Court held 
that the foreclosuj e proceedings were defec¬ 
tive on two grounds, viz., that in the notice 
issued under Regulation XVII of 1S06, it is 
stated that no interest had been paid up to 
date, and that the whole principal and in¬ 
terest were due; and, secomUt/, because the 
foreclosure proceedings were instituted by 
plaintiff alone instead of by plaintiff and Ins 
uncle, defendant No. 3. The Court held 
that these defects were fatal and that, there¬ 
fore, the suit for possession as owner failed. 
It then proceeded to consider plaintiff s claim 
ns a mortgage, and after finding that con¬ 
sideration was proved and that the suit was 
not barred by time, gave plaintiff a decree for 
possession as mortgagee. Roth parties ap¬ 
pealed to the Divisional Court. Defendants* 
appeal was dismissed with costs ; but the Divi¬ 
sional Judge, considering that there were no 
fatal defects, in the foreclosure proceedings, 
gave plaintiff an amended decree for possession 
as owner instead of possession as mortgagees. 
Defendants Nos. 1 and 2 have filed a further 
appeal in this Court, They repeat the con¬ 
tention that the foreclosure proceedings were 
materially defecti%^e. They also urge that 
tlie suit for possession as mortgagee is barred 
by limitation. J5ut, in our opinion, this ap¬ 
peal must fail although in the Court below 
tlie only defects in tlie foreclosure proceedings 
that were discussed by the Courts, or appa- 
l ently argued beforetliem, were thetwo already 
noticed above, Mr. Postonji for the appellants 
now takes up another point, viz., that the 
plaintiff has not proved tliat he made de¬ 
mand for Ids money before applying for issue 
of notice under the Regulation. \Vo will 
take up this point first. There can he no 
doubt that the evidence regarding demand is 
open to criticism. 

Plaintiff essayed to prove demand in the 
first Court by calling the two witnesses, 
Dhaupat Rai and Ralia Ram, and by patting 
in a letter, Exhibit page 16. In our opinion 
Exhibit page 1(> has a very remote bearing 
upon the subject, and there can be no doubt 
that the statements of Dlianpat Rai and 
Ralia Ham are somewhat vague as to when 
demand was made in their presence. But 


nevertheless our opinion is that here in second 
appeal wc ought to take it that demand was 
proved. Neither in the first Court nor in 
the lower appellate Court did defendants 
take any exception to this evidence. The 
first Court held the foreclosure proceedings 
defective because of two other defects. The 
defendants had pleaded in the first Court 
that demand bad not been made ami, there¬ 
fore, as the first Court said nothing about 
demand in its judgment, we think it may 
safely be taken that it did consider that 
demand had been made. In the lower ap¬ 
pellate Court, on the other hand, the matter 
of demand seems nowhere to have been men¬ 
tioned by anybody, and we think it is too 
late for the defendants to come up here and 
ask us to analyse critically the evidence 
produced by the plaintiff to show that de¬ 
mand was made. As regards the other two 
defects in the foreclosure proceedings, we are 
not impressed by Mr. Pestonji’s arguments. 
No doubt sevei’al rulings of this Court have 
laid down very strict principles for the Courts 
to follow in dealing with irregularities in 
foreclosure proceedings; but we cannot see 
any real ground for holding that, because the 
notice was applied for only by plaintiff, 
therefore, tlie proceedings fall to the ground 
nor do we agree that the application was 
vitiated by the inclusion in it of a sum of 
interest which was not due. No direct 
authorities of this Court dealing with such 
defects as these have come to our notice, and 
we do not think that in Rameshar Singh 
V. Kanahia Sahu (1) and Imdad Ilnsain 
V, hfann Lai (2), have any real hear¬ 
ing on the question before us. In Mehvo 
V. Suja (3) the defects that proved 
fatal to the plaintiff’s claim were absence 
of signature of the District Judge and 
absence of mention of interest which was 
really claimable. It is obvious that those 
defects are very different from the ones upon 
which defendants rely in the present case. 
Equally the other ruling relied upon by Mr. 
Pestonji, namely. Further Appeal No. 880 of 
1908, deals with a kind of irregularity which 
is very different from those before us. In 
that case there were two mortgage-deeds by 
the same mortgagor in favour of the same 
mortgagee, in one only of which there was a 

(1) 3 A. 653. 

(2) 3 A. 509. 

(3) 84 V. a. 1882. 
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condilion of sale, but the mortgagee in apply¬ 
ing for his notice underthe Regulation includ¬ 
ed the mortgage-moneyinboth deeds as money 
to be paid within the year of grace. In such a 
case as that one is not surprised that a notice 
■was held invalid. These things being so it 
only remains for us to dismiss the appeal 
with costs. Pleader’s fee, according to 
certificate put in by respondent’s pleader. 

Appeal dismissed. 


(s. c. 135 P. L. 1910.) 

PUNJAB CHIEF COURT. 

FiiiST Civil Appeal No. 103 of 1909 

fApril 23, 1910. 

Presenti^Mr, Justice Scott Smith. 

D HUSSAN— Defendant_ 

Appellant 

versus 

i^IEHDI HUaSAN —Plaintiff_ 

Respondent. 

yu^f'‘'n--Snircs^{on~~Hu6b(in<l—Fafhc/ son 

c.w. " tumale, the land to winch she had 

fiKtceiled on her father’s death would not go accord- 
nig to custom to her iiusbaiid if she left survivin.r 
her a son of his father’s sister. ® 

Further appeal from the order of tl.e 

Division, dated the 
th October 1909, confirming that of the 

Muiisif, 1st Class, Ambala, dated the 20th 
Bebiuary 1909, decreeing the claim. 

Rai Sahib Pandit Sheo Naraiu, for the 
Appellant. ’ ® 

Respondent. 

in facts are fully stated 

in the ludgraents cf the lower Courts and 
need not be repeated. 

In tins case the contest is between tlio 

fathe‘“’'^ ■ f Salamti and bee 

fo W pedigree-table is as 


n.\HKAT AM 


r* 


All Akbar 

Mnsa„nm,l Salu,„ti 
marrit’d 

Ahniad Hussnn, 
defendant. 

The parties are SauaJs. 
at ha.anga, where the land 

plaintiff at Bhardi in the 

The first Court found in 


M'fsani mat Jf^vani 


Mehdi llussan, 
ulaintiCF. 


Defendant live.s 
is situated, nnd 
Ambala District, 
accordance with 


instances and judicial decisions cited by it 

that these Sai/ads of Saranga do not follow 

the strict Muhammadan Daw iu matters of 

succession, that daughters and their issue 

succeed in preference to collaterals, and that 

a husband never succeeds to property in 

which his wife had the usual limited interest 
of a female. 

Mr. Sheo Naraiii does not contest these 
propositions. What he urges is that in the 
present case the .strict Muhammadan Daw 
must be applied, unless plaintiff can prove a 
special custom under which he inherits He 
also urges that if the ordinary Customary 
Baw be applied, (hen the collaterals (de- 
scendants of Haidar Ali, brofher of Barkat 

Ali; would succeed, and in their pre.seiice 
plaintiff has no locus standi. 

When daughters are allowed to succeed in 
preference to collateials, (hen, if they die 
without issue, the property will revert, just 
J'sif they had been sons, to the last ancestor 
who has left descendants. In this case the 
property will go back to Barkat Ali, whose 
daughter s son is the plaintiff. Since the 
rights of daughters and tlieir issue are 
admitted to be inferior to those of collaterals 
1 can see no reason why the collaterals should 

rr ? " daughter’s son of 

Barkat Ali Had Barkat Ali left a daughter 

oi^\y, VIZ., Mummmot Jiwani, all his property 

would have gone to her and after her to the 

plaintiff His rights have merely been 

postponed till after the death of Ali Akbar 

I would also note that in the first Court it 

loan '’^dno 

iod., da,uh m the presence of collaterals ; the 

fiuestioii then was merely whether his right 

was superior to that of the defendant. 

llie collaterals are no parties to the present 

suit and the decision will not affect tliem. 

It they think they have any rights, they can 
sue to establish them. 

As at present advised, I am of opinion 
that plaintiff s right is .superior to that of tho 
aefendant, and that he has tihjcus standi in 
the presence of collaterals. 

The appeal is dismissed willi costs. 

. I ppeal (Iis>}\ f'ssed. 
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(s. c. 151 P. L. R. 1910.) 

PUNJAB CHIEF COURT. 

First Civir, Appeal No. 28 op 1909. 

July IS, 1910. 

Preseni: —Mr. Ju.stice Ryves and Mr. Justice 

Scott-Smith. 

BUTA SINGH and others—Plaintiffs— 

Appellants 

versus 

Satdar KHUSHAL SINGH and others— 
Defendants—Respondents. 

Cniftom — bysouh'ss proprietor 
—inVIuK’, alicHution by—Partial surrender oj estate in 
favourof reversioners—Snit for possession by reversioner 
—Locus staudi «•/ reversioner to contest aUcnatioti by 
sonless proprietor in the iifc-tiinc of his widow—Amende 
vient of idoint—of suit for jwsscssion into 
suit Jor declaration that alienation was wtthoiit necessity. 

After the ilcatli of a sonless proprietor, his revorsiouer 
giieiHor possession of laml niortjjagetl by him with 
the (lefciulants. The latter contended, inter alia, that 
the proprietor having left a widow the reversioners 
had no right to sue. 

It appeared (liat soon after tlie death of the pro* 
l>rietor, a woman, who had live<I with him for Jieurly 
IG years and bore him a daughter, who was niurrie<( 
in the brotherhood, claimed mutation in respect of 
his estate and the claim >vus supported by the 
//rt»i6^fnhfj'and Pafaari of the village. During the 
eotirsc of the mutation proeecdings, she executed an 
agreement whereby slie agreed to accept maiutenanee 
ill lieu of the lands left by her liusbaiid but did not 
.stick to till’ agreement and pressed her claim to 
mutation. The reversioners jirevailed upon her to 
allow mutation in their favour of the laud mortgaged, 
keeping' with heronly a small jiortion of the remaining 
land. 


'I’lie iever>loaer.s urged that tlir mniiaii was not 
llie widow of the deeeusetl, and even if she was, they 
were I’lititled lo sue for jiossession, for .she had 
surrendered the land to them, and (bat in any ease 
tliey were eoiiipeleiit to eluallengo ibe mortgageas 
one made >vitbout neeessitv: 

Held, (1) that altlioiigli evideneo on the record wa.s 
meagre, the fact of the woman being the widow of 
the deceased >vas established. 


(;i) 'I’luit the plaintiffs were not competent to sue 
for possession as tliey had no riglit to pos.'-essioti 
during the life-time of the >vidow ami a partial sur- 
I’ender bv a ^vivlow of her life-estate was not valid 
and no right was validly couferroil on the reversioners 
bv (he mutation In tlieir f:i>’our. 

’ (:)) That the claim for possession, on the allegation 
of the wumuii not being the wlilow ol the proinaetor, 
being iiieoiisisteiit with the claim for a cleelaratiou 
admitting lier status of a widow, au ameiuliiieut of 
the plaint could not be allowed on appeal. 

Further appeal from the decree of the Divi- 
Hional Judge, Lahore Division, dated tlie2(3th 
November 19US, reversing that of the Subor¬ 
dinate Judge, Ist Class, Lahore, dated the 
fcltit Aptil 1908, decreeing the claim. 



ri9io 


_ _ « 

Rai Sahib Pandit Sheo Narain, Sardar 

Kharah Singh and Bakshi Tek Ohandy for the 
Appellants. 

Mr. Lai Chand and Lala MoU Laly for the 
Respondents. 

Judg^menta—The plainUffs-appellants 
brought this suit for possession of some 1,200 
kanaU of laud ou the allegation that it 
belonged to one Mnsammat Chandan, wido\Y 
of Kesar Singh, deceased, and Nibal Singh, 
who were both sonless. 

On the 3rd April 1906, Nibal Singh during 
the life-time of Chandan mortgag¬ 

ed the land in .suit to defendants-respondents 
Nos. 1 to 7 with possession for Rs. 3,764!-ll-0, 
without lawful necessily and without the 
knowledge and consent of the plaintiffs who 
claimed to be the reversioners. They joined 
Baga Singh in the array of defendants, 
because, although he too was a reversioner, 
he had colluded with the mortgagees. 

Nibal Singh died ou the 14th Febniary 
1907. 

The suit was instituted on the Cth April 
1907. 

The main defence to the suit put iu by 
the mortgagees was to the effect that Nihal 
Singh left surviving him a widow, Mmavu 
vmf Huknian, and that during her life-time 
the plaintiff had no right to sue. It w'aa 
also pleaded that there was legal necessity 
to justify Nihal Singh’s mortgage. 

For the purpose of this appeal it is only 
necessary to consider two of the tindiugs ot 
the Court of first instance. It found:— 

(1) That 'Slnsammal Hukmau was Iho 
widow of Nihal Singh : and (2) that out of 
the consideration-money mentioned in the 
deed of mortgage, Rs. 1,515 only were for 

lawful necessity. 

It accordingly decreed the suit for posses¬ 
sion of land on payment of this amount. 

The mortgagee.s appealed from this decree. 
The learned l-ivisional Judge accepted the 
appeal on the sole gi*ound that the rever¬ 
sioners could not sue for possession during the 
lite-time oi Mnsammat Hukmaii or until she 
had absolutely divested herself of her late 
husband’s estate and dismissed the suit. 

On appeal to this Court it was argued: 

(1) That the existence of Musammat 
Hukmau is no bar to the suit for possession, 
because— 

(< 7 ) Slie is not proved to be the widow of 
Nihal Singh, and 
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(5) she IS proved to have relinqaished 

-whatever rights she may have 

possessed in her alleged husband’s 

estate by accepting maintenance; 
and 

(2) That in any event the lower ap¬ 
pellate Court should not have dismissed the 
suit ill tu/o^ but should have regarded it as 
a declaratory suit and decided the other 
issues raised in the appeal. Tliese are the 
only points which we need consider. 

Nihal Singh died sonless, as we have said, 
mi the llth February 1907. Musammat 

had been living 
with Nihal Singh for some 16 years and had 

borne a daughter to hi.-n. It appears that 
Musammat Hnkman at once claimed muta- 
ion of Nihal Singh’s land in her own name. 
However, on the 2Sth February 1907, she 
executed a document, which is called an 
iqmnmmn" to the following effect:— 

I, Mummmat Hukman, widow of Nihal 

follows - 

“ ily husbaud, Nihal Singh, died 1.1 days 

‘who daus'der, 

wlo ns niarned. Uuta Singh and llaga 
b.ngh, sons of Hira Singh, Jiwan Singh, 

of era n ® 
harvests 

seers cotton a ’ ^ mauiid and 20 

and h:;le“redird Uie , 

writiiio- T #i ^ ® above agreement to 

give the samp agree and 

faithful to the *^*^^*^ ^ remain 

land, etc { e m or sell 

property th.iT i i.nmoval)Ie 

l>atai, etc’,, and tfat I e’^C 

These few ^ ^ ^ named persons. 

tl'e "rn: of an “"r" '■* 

serve as an .^^^’’^^ment, so that it may 

l'’ebruary lyo?;" ‘'-e 28th 

The^prernT"''-!'^**" i-egistered. 

April 1907 against^ H““ «tl> 
ed above no ™ .■ ‘ As stat- 

of H^kma" "’■fi- tl'e Plaint 

a party to it. aot made 

reported'in ‘fatour''o‘f*i/’’'^'’ 

claim for mutatinn ,, ™“««'"’»'i< Hiikmaii's 
repoaHd h„.‘".f‘'‘® '^’"‘-7- 

but tile i)re..L’iit 


plaintiffs (reversioners) denied that she was 
legally married to Nihal Singh. Consequently, 
on the lOfcli May 1907, mutation papers were 
sent on to (he Revenue Assistant. 

"leanwhile, i. c., on the 2nd July 
190/, the mortgagees filed tbeir written 
statements in which they asserted that 
Mnsamnint Hukman as the widow of Nihal 
Singh, was entitled to a widow's estate and 
that the suit for possession would not lie dux*ing 
her hfe-time. Final orders in the mutation 
proceedings were passed by the Revenue 
Officer of the Lahore District on the 15th 
September 1907, and ran as follows: — 

The parties have to-day settled the 
dispute between them. Mutation entry 
pgarding Ichataunl No. 9d, comprising 221 
ftnWsand 8 marlas, and kkatanui93 
to 99, comprising o2S kanah and 11 marZus 
13 accordingly sanctioned in favour of Mnsaml 
mat Hukman, widow of Nihal Sing].. The 
mutation in respect of the remaining land 
of the deceased is sanctioned as follows— 

JJuta Singh and Raga Singh 

sons of Hira Singh, in eciual 
shai*es ... , 

Haidit Singh, Jiwan Singh and 
Hem Singh, sons of Thakar 
Ningh, in equal shares ... nno vl.o..o 

L.l Singh, Teju Singh nnd “ ’ 

Bahadur Srngh, sous of Ivishaii 
Smgh, equal shares ... ... one .share. 

As we stated above, tl.e lower appellate 
C jLut decided tlie appeal ou t he assumption 
tnat ..Insammat Hukman was legally a 
wulow of Nil.al Singh. It appeals very 
probable that there was no serious controvers^ 
on th s point m the lower appell.xte (lourt 

are claim tliat they 

and a.sk us either to remand t!,e issue 
to the lower Court or to try il, ourselves. 

to h v the '■'* "■« 

to^tiy the i.ssue before ourselves. 

The evidence is. as is only natural, o.special- 
.V having regard to the fact tl.at 

Hukman herself was neitl.er a p:uty nor a 

tnes.s in tlie case, somewhat meagre, but 
so far as it goes, it all points one way. It 
IS admitted th:it Hnkman livetl 

with .Nihal .SingJi c)Mfin^.m,^Iy tor .some 13 

years before his tleath and that .she bm e him 

a daughter whom he Tiiarried into the brother- 

hood rins c.jndact on the p.ut, of Xi|„a 
bingh and (he hiotl.ti hood i.u.o., .1 prc.aimp. 
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tion in favour of a legal marriage. We have, 
Taesides, tbe evidence of 4 witnesses called by 
the defendants, who swear that they were 
present at the marriage. It is true that only 
one of them is a resident of the village of 
Mianke Maur, where Nihal Singh lived. The 
other three witnesses, however, appear to have 
been residents of neighbouring villages. One 
witness, Lai Singh, Lamhardar of the 
villages who was called by the plaintiffs them* 
selves, admitted that Mnsammat Hukman was 
the widow of Nihal Singh, although he denied 
any knowledge of the marriage ceremonies. 
There is, however, besides this the fact 
that immediately after Nihal Singh’s death 
^insammat Hukman claimed mutation as his 
widow and the Pnticari and the Lamhardar 
of the village endorsed her claim. And 
against this evidence, the plaintiffs, who are 
the reversioners and, no doubt, possess 
paramount influence in the village and who 
must know the real facts, offer no evidence in 
rebuttal. 

There remains also the undoubted fact 
that yiusam'T.Ql Hukman obtained mutation 
of names in respect of a substantial portion 
of Nihal Singh's estate. We do not think it 
at all likely that the reversioners would have 
allowed her to take any unless they knew that 
her claim was indefeasible. On tlie whole 
wo have come to the conclusion tliat the Court 
of first instance was right in holding that 
^hibamvrtat Hukman was eiilitled to he con¬ 
sidered the widow of Nihal Singh. 

The evidence adduced in this case as to how 
^lusammaf Hukman and the plaintiffs (rever¬ 
sioners) dealt svith Nihal Singh’s property 
after his deatli is very meagre. It is contain¬ 
ed practically in two documents:— 

(1) Tlie agreement executed by 
ilukmaii on the 28th February 1907: and 

(2) The mutation proceedings. 

On the basis of the contents of these papers 
two altogether different and inconsistent 
stories have been evolved by the contending 
parties. It is urged on behalf of the appel¬ 
lants-plaintilf.s that wliat happened on Nihal 
Singh’s death was as follows:— 

Mnsavimnt Hukman claimed a widow’s 
estate in the property. She was resisted by 
the reversioners, who asserted that .siie had 
not been legally married. She, thereupon 
I'ecogniziiig the weakness of her own claim, 
agreed to accept maintenance and to let the 
property go, and it was in consequence 


of this that she executed the agreement of 
the 28th February 1907. The lower 
appellate Court held that document being 
unregistered could not be admitted in 
evidence as a relinquishment of her interests 
in the property. Before us it has been 
ingeniously argued that the document itself 
does not come w’ithin section 17 (6) of the 
Indian Registration Act, and is not to be 
regarded as in itself creating or extinguishing 
any right, title or interest in immovable 
property. It is said that the widow had 
already (presumably orally) abandoned all 
claim to Nihal Singh’s estate and the fact, 
as evidenced by this document, that she 
was willing to accept a given sum for 
maintenance, prove.s that she must have 
relinquished all her rights to a widow’s 
estate, although there is no allegation to 
this effect, much less any evidence, apart 
from the agreement. Having been divested 
herself of all rights as Nihal Singh^s widow, 
the estate immediately vesfed in the plaintiffs 
(reversioners). Then it is stated that sub¬ 
sequently, i.e., on the 15tli September, the 
reversioners by an agreement arranged to 
give the widow some land in lieu of the 
raaiutenancfi in cash and kind, which they 
had pi'eviously agreed to give her under 
the agreement of the 28th February 1907 and 
the fact that (he land which they gave her 
had formed part of Nihal Singh’s estate was 
a mere coincidence in no way affecting tlio 
case; i.e.y instead of giving her other land, 
they allowed her to retain some of her late 
husband's land. On behalf of the defendant.s- 
respondents quite another version is set up. 
Nihal Singh had executed ihi.s mortgage and 
his widow could not impugn it. The re¬ 
versioners desired to set aside this mortgage 
and, therefore, brought thi.s suit entirely ig¬ 
noring the e.xistence of the widow. ^Vhen 
i\iQ written statement wa.s filed on the 
2nd July, in which the claim of the 
widow was set up as a bar to the suit, the 
reversioners found themselves under the 
necessity of coming to terms with Musam- 
mat Hukman. Up to that time, in spite 
of the execution of the agreement of the 
28th February, both parties were asserting 
their rival claims to Nihal Singh’s es¬ 
tate in the mutation proceedings. Both the 
Patwa^'i and the I^aib-Tahsildar appear by 
their reports to have favoured the widow’s 
claim. The reversioners, therefore, agreed 
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with Musammat Hukman that she should 
give up to them the bulk of her husband’s pro* 
perfcy which was almost entirely comprised in 
the mortgage (with possession) to the defen- 
dants-respondenfcs, and wldch, tl\erefore, 
would hxve boon of no value to lier, so 
as to enable them to impugn the mort¬ 
gage, and that she should obtain the 
rest of the proporty which alone produced an 
income. 

We have to decide what the real facts are. 
We have held that Musammaf Ha’aman was 
the widow of Xihal Singh. Consequently on 
his death she obtained a widow’s interest in 
tliat estate. Weagree with the contention that 
the document of the 2Sth I’ebruary 1007, did 
not operate so as to divest her of lier widow’s 
estate. Tliere is no other evidence to suggest 
that previous to that date she had by any act 
of her own abandoned the estate, which had 
become vested in her on Nihal Singh’s death. 
Although there is no evidence to show how 
that agreement came to be executed,it isqnite 
clear that it was never acted upon, because 
we find that all along up till tlie loth Sep¬ 
tember 1007, .she laid ch lim to have the 
whole of Nilial Singh's land enteretl in her 
name. It is quite possible that on the 15bh 
of September 1907, she agreed to alienate 
to the plaintiffs (rever.sioners) so much of 
lier husband’s estate as was mortgaged, 
and perhaps a little more in order to enable 
tljem to attempt to set aside tlie mortgage and 
recover possession of the mortgaged property 
which she herself ouM never do, except, of 
course, by redemption. 

We find that on the iStli September, 1907 
Musiminat hlulcman alienated in favour of 
the plaintiffs-respondents all the parcels of 
land whicli were compri.sed in Iier deceased 
liusband s estate, with tlie exception of what 
she retained for herself as recorded in the 
Revenue Ortieer’s order. 

We liave now t) see liow far this aliena¬ 
tion of the widow affects the rights of the re¬ 
versioners. In this suit we have come to the 
conclusion that if the x’eversioner.s had 
no right, apart from this alienation in 
their favour of tiie mortgaged land in 
suit, to set aside the mortgage, they have de- 

nyecl no such right in conseqiienco of tlie 
alienation. 

Ifc^ is true that they pleaded tliat by a 
specia custom they, as reversioner.s, could 
sue to set aside tlie mortgage. The evidence 


on this point, tu.vever, was so slight that 
this special custom has not now been press¬ 
ed and the exse now put alternxtively is 
as follows :— 

(1) Tliat previous to the suit the widow 
divested herself of the whole of lier e.state in 
favour of the plaintiffs (reversioner.s). If thi.s 
is held not to be proved, then 

(2) That at any rate she gave up the whole 
of her rights iu the land now in suit, and that 
this alienation, pro f(i7ifn as it were, wipes out 
the existence of the widow’s estate in the land 
so alienated hy her. 

It is obviou.s that the case of plaintiff.s, 
as now pre.sented in appeal, is very differ¬ 
ent from the na.se originally sot np. Our 
attention lias been drawn to a number of 
authorities both in this Court and iu the 
other Chartered High Courts in India, as 
to the power of a Hindu widow in possession 
of a widow’s estate to validly alienate a 
portion only of that estate, without legal 
iiece.ssity, but with the consent of the 
next reversioner.s. It is argued that the 
weight of authority affirms the widow’s 
power of alienating part of lier e.state if the 
reversioners agree. 

It seems to us clear from the author¬ 
ities that a Hindu widow in posse.ssion of a 
life-estate can validly alienate a portion 
only of that estate with the consent of the 
reversioner.s. The late.st case in the Privy 
Council Bajrangl Bingh v. Mauo Kanaka 
Bakhsh SingU (1) seems to settle this point. 
In that case a widow alienated portions of 
her estate piecemeal, and if was not until 
the last alieuation that she had exhausted 
the whole property inherited by her. 
Nevertheless no point was made of this 
circumstance in the judgment of the Privy 
Council, which upheld alienations apparently 
on two grounds :— 

(1) That they had been sub.sequently ratifi¬ 
ed by the next reversioners, and that this sub¬ 
sequent ratification was for the purpose 
equivalent to contemporaneous consent; and 

(^) That the representatives of tho.se 
reversioners were estopped. 

It is noteworthy that in tlieir judgment, 
which review.s most of tlie former aiitliorities, 
no mention in made of tlie case in 
Britan Lai v. Matlho Lnl (2), although 

(1) ;n .A. 1; ;i h. T. 1; 12 C. \v. 7t: 9 Ttom 

L. R. i:Uv 0 C. L. 7i)9; r, A. [.. .1. !. 

1 9 U. '2W. 
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that case was cited in the argament, (see 
page 9), and in this connection it is very 
signidcant that, though the judgment quotes 
with apparent approval the dictum of 
Snhramaiiia Aiyar, .1, in Mai'itdnmHfhtiii'idan 
V. ^nnimsa the quotation just stops 

short of. and, therefore, presumably, does 
not confirm, the concluding passage of that 
dictum, which is to the effect that in case 
of alienation with the consent of the next 
1 eversioners, it was equally necessary that tho 
w'hole estate be alienated by a widow, and that 
a partial alienation would be invalid. Tims 
reading lliis case togetlier with the ruling 
laid down ill Cotlevtor of Masidip t/ani v. Cavah/ 
Vencnfa Nan fiinpnh(-i). Viz "For religious 
or charitable purposes or those which are 
supposed to conduce to tlio spiritual welfare 
of lier husband, she has a lai'ger power of 
disposition than that which she possesses 
for purely worldly purposes. To support 
an alienation for tlie last she must show 
necessity. On the other hand, it may he 
taken as established that an alienation by 
her, which would not otherwise he legitimate, 
inay become so if made with tlie consent of 
her hushaiul s kindred," and together with 

Lfd (2) : i. r., That it may bo accepted 
that, according to Hindu Haw, the widow 
can accelerate the estate of the heir by 
conveying absolutely and destroying her life- 
estate They added, however, “it was 
essentially necessary to withdraw her own 
hfe-estate, so that tlie whole estate should 
eet vested at ouce-in the grantee" it seems to 
be established tlmt generally under ordinary 
Hindu Law a widow may accelerate 
tlie estate of the reversioners by entirely 
renouncing the whole of her rights in 
her late hushaml’s property, and she can 
do this either by refusing to accept any 
portion of l.er late l„..,h.,„d’s property or by 
al.e.mt.ne the whole of it to the next 
reversioners. It seenns at the same time 
clear hat she .nay validly alienate portions 
of such an e.Ma(e with the consent of the 
revei-s.oners so as to give a complete title to 
he alienee, and at tlie same lime retain her 
life-estate in the remainder of the property. 

there can he no doubt that a Hindu widow 

can alienate a portion of her husband’s 
(3) ‘J\ M. 12,H. 

(+) 8 M. 1. .\. -,.39 nl'p. 501 } 2 W. U. (P. C.) Cl, 
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estate in her possession for **nece 3 sity,” and 
the portion so alienated goes out of the 
succession altogether. It seems to follow 
then that .she can similarly alienate a portion 
without necessity with the consent of the 
reversioners with much the same result, 
i. e.y if the alienation of her whole estate is- 
made to the reversioners the result is the 
same as if she had died, and if to a third 
parly with the reversioners* consent, then 
neither can the reversioners * nor persons 
claiming under them challenge the alienation. 

The Customary Law of thi.s Province 
seems to us to be similar at any rate so far 
as the parties to this litigation are concerned. 
In Wazir Chand v. Malchn (5). it was 
held that a widow was competant to 
relinquish her whole estate, and thereby to 
accelerate the succession of the plaintiffs 
to the property left by her husband, but 
that there could not he a valid renunciation 
of a part of the estate which could give rise to 
a right of succession to the reversioners to that 
part. It was tliere pointed out that— 

It is the fiction of the intermediate heir 
being non-existent that gives tlie reversioner 
the right to ptep into succession, just as he 
would do if the heir had died. But it is 
necessary for this fiction that the widow 
should step aside altogether and completely 
efface herself. She does not by. lier act 
clothe the reversioner with her rights at all. 
She fakes herself off the line of heirs and 
puts an end to those rights. It is a case of 
succession by inheritance owing to the 
widow’s renunciation, notof assignment of her 
rights. It appears to me to follow necessarily 
from tlie above tliat there cannot he a valid 
renunciation of a part of the estate which 
can give rise to a right of succession to t/ie 
reversioners to that part. Two heirs belong¬ 
ing to different classes, one of whom excludes 
the other, cannot succeed to the estate at 
the same time." 

This rule in no way conflicts with the other 
decisions which we have been quoting. It 
does not decide that a widow cannot validly 
alienate a portion of her estate, hut what it 
does decide is that there cannot he valid re¬ 
nunciation of a part of the estate which can 

give rise to a right of succession in the rever- 
.sioners to that part. It was argued that this 
rilling, which is the ruling of a Single Judge, 

(6) 17 P. H. 1902 j 10 P. h. It, 1003. 
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is in contilict with5/^eJ• Muhavimad v.GhulaiS)^ 
a decision^of a Division Bench. There it was 
held thafi under the Customary Law it is open 
to a widow, who is entitled to a life-interest in 
her husband’s property for her maintenance, to 
elect not to take possession of such property 
but to take maintenance from her husband’s 
male lieir, and that in such an event the 
latter at once becomes invested with the right 
of ownership over such property, the same 
result following if the widow, after taking 
possession, elects to surrender and to take 
maintenance in lien thereof from the latter.” 

Here again there is no conflict at all. Tn 
Wazir Chand v. Makliu (5), the facts of 
which are very similar to the present case, 
the widow who succeeded to her husband’s 
estate relinquished her rights in so much of 
that estate as was mortgaged in favour of the 
next reversioners who. as here, brought a 
suit for possession of the mortgaged property, 
on the ground that it had been made without 
consideration or necessity, and that their 
title to possession had accrued in consequence 
of the relinquishment of the widow in their 
favour, and it was decided not that such an 
alienation by the widow w'as invalid and 
gave no title to the reversioners, but that the 
a.ienation being only of a part of her whole 
estate they did not even succeed to that 
portion of her late husband’s estate. 


iT'lh ' 
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JogesJiioar (7), we should not be justified 
at this stage in sending the case back. The 
plaintiffs have all along even in this Court 
strenuously urged that Mnsammaf Hnkman 
was not legally married to Nihal Singh. 
Their contention now that they are en¬ 
titled to possession after her death, is wholly 
inconsi.stent with their case even in this Court. 
They say Unsammat Hukman was not the 
widow of Nihal Singh, and at the same time 
assert that she surrendered her whole 
widow’s estate to them, and, now having 
failed to establish either of these statements, 

they wish to entirely alter the nature of their 
claim. 

We hold, therefoie, that plaintiff's claim 
has been rightly dismissed and we dismiss 
the appeal with costs. 

Appeal dismissed. 

f/) 3o C. )80; 12 <\ W. N. 227; 7 C. L. J. 44 (P. C.); 
10 Boni. L. 11. 0; 17 if. L. J. 220; 2 M. L. T. 500; U 
Bnr. h. 11. 101. 
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MADRAS HIGH COURT. 
Srcond Civil Appeal No. 1157 op 1909. 

September 23, 1910. 
PrcNe«/:_Mr. Justice Abclur Rahim and 
Mr. Justice Krishnaswami Aiyar. 

N. K. SANKUNNI MBNON karnavan 
and JIanager—Defendant—Appellant 


For these reasons and also following tlie 
rule in Wazir Chand v. Makhn (o), we 
agree with the lower Court in holding 
that tlie plainLiffs-appeliants have no right 
to bring the suit for posses.sion during the 
life-time of Mussamat Hakman. 


There remains the further questio 
whether we should allow an amendment c 
the plaint so as to enable Uie plaintiffs t 
obtain a declaration that they are entitle 
to posse.ssion on the death of Mnsammn 
Hukman, if it is proved tint tlie mortgag 
was made without consider.ition or necessity 
If we acceded to tliis request, it would b 
necessary to remand the case to the lowe 

appellate Court for a decision ofsomeothe 

is.sues. It IS argued that we should do s 
because all the evidence of the parties i 
already on the record. On further consider 
tion, we think that, having regard to th 


(6) 9 P. g. 1899. 
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N. K. CHKKTHAMMA n/ms AMMU 

AMAIA and others—Plaintiffs and 
Defendants—Respondents. 

Maintenance, rate of. 

The High Court is ordinarily not disposed to in- 
terfore in a matter as to tlio rate of maintenance 
when both the lower Courts are agreed in fi.King a 
certain rate. A hirnnvnn is not in the possession 
of an equal share with the rest and a payment to 
eacM member of a sum little short of what is reserved 
to the hivnavan himself cannot be justified, and on 
this principle the High Court reduced the maiuten- 
nnce awarded from Us. 02-8 to Rs. 40 a month to 
each plaintiff. 

Second appeal against the decree of the 
District Court of South Slalabar, iu Appeal 
Suit No. 13 of 1909, presented against the 
decree of the Court of the District Munsif of 
Ottapxlam, in Original Suit No. 321 of 1907. 

Mr. J. Jj. iiosario, for the Appellant. 

Mr. C. V. Ananfakrishua Ii/rr, for tiie Res¬ 
pondents. 

UdgrtlGn't.—ThequesHon in this case 
is as to the right ot maintenanca. The 
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fariuad consists of the plaintiff and her 
ihree adult sons. The first defendant is the 
Jcarnavdu. The suit is brought by the mother 
and one of her sons. The Courts below have 
conmn-cd in awarding Rs. 62-8 to each of 
the plainfilfs. Tlio first dofendant appeals 
against lids ns exorliitaiit. Wo should ordi¬ 
narily not bo ilisposed to interfere in a matter 
ns to file rate of niainlcnance especially when 
both the Cfuirts below are agreed in fixing 
a certain rate. Rut in this case the District 
Judge lias failed to take into account tlie 
fact that the kdr)itiv(i)i is not in the position 
of an equal sharer with tlio rest. He has 
the I'esponsibility and the labour of manage- 
ineut. He represents the tarwad to tlie x’est 
of the community to which it belongs. He 
has to maintain a certain position in the 
public estimation and before the authorities. 
He is responsible for the family worship and 
has to disbiir.se the family charities. It is 
true that in the present case there is no like- 
lihcod of any achlition to the tartcad e.vcept 
by adoption anti (bat may be a reason for 
giving each plaintiff more than in the case of 
a glowing ftincad. Hut that cannot justify 
a paj’inent to each member of a sum little 
short of what is reserved to the karunvan 
Idmself. We do not agree with Mr. Rosario 
that each member is only entitled to a reason¬ 
able subsisteiu'e if that word is to be confined 
to food and raiment. Taking all the circum¬ 
stances of the case into consideration and 
having regard to the further fact that the 
Munsif and the Oi-strict Judge have allowed 
Us. 62.8 a month, we would fix Rs. 40 to 
each plaintiiF as satisfying all possible re¬ 
quirements, We modify the decree accord¬ 
ingly. The respondents will have their co.sts 
out of the tanvod property. 

Decree modified. 


(.s. c. 1 W. N. G8 t.) 

MADRAS HIGH COURT. 
Miscellaneous Civil Appeal No. 196 

OF 1909. 

August 4-, 1910. 

Prenenl: —Mr. Justice Wallis and Mr. Justice 

Krislinaswami Aiyar. 

1. P. PIR MOHAMAD ROU'THER and 
othkks—Pkiitioners—Appellants 

ver^tg 

A. R. A. R. S, Af. MAYANDI CHKTTIAR 

— ResrONEEiNT. 
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Hr. 9 and 90 — Anetton sale — Adjournment—JllegalUy 
or irregulayify—Civil Rules of Practice, Rule 162. 

A sale in execution, conducted from day to day 
for n period longer than seven days, is neither illegal 
nor irregular. To keep open the sale for such a 
long time is a very common practice and haying 
regard to local conditions, it cannot be said to bo 
not a beiieGcial one. Rule 152 of the Civil Rules of 
Tractico is not opposed to soch a practice. 

^liscellaneous appeal against the order 
of the Subordinate Judge of Tinnevelly, in 
M. P. No. 1596 of 1908, in Original Suit 
No. 33 of 1903, 

F3.CtS-—The respondent in this mis¬ 
cellaneous appeal was the mortgagee who 
sued for the recovery from the petitioners 
and defendants, the sum of Rs. 7,0000 being 
the mortgage amount due on a mortgage 
executed by the latter, or for the sale of the 
mortgaged properties. The subordinate Court 
granted him a decree which was confirmed 
by the High Court. 

Plaintiff decree-holder sought to execute 
the decree. The sale of all the properties 
was ordered by the subordinate Court. The 
judgment-debtors prayed for stay till their 
application to the High Court for leave to 
sue to tlie Privy Council as against the decree 
was disposed of. That petition was dis¬ 
missed. And the sale began on the appointed 
day. 

An appeal between the judgment-debtoi's 
mother and sister, on the one hand, and the 
decree-holder, on the other, was pending 
in the District Court, w'ith regard to certain 
claims which the former alleged that they 
had ill the mortgaged lands. The appellants 
prayed for an interim stay of the sale by the 
subordinate Court and this was granted 
by the District Judge. It wa.s, then, more 
than a week since this sale bad commenced. 
On the very same day, however, the decree- 
holder got the ex parte order of the District 
Judge set aside. The Di.strict Judge, there¬ 
upon, ordered that the sale was to go on 
till ten days after the final disposal of the 
petition for stay. The Subordinate Judge 
according to this order instructed that the 
sale should go on from day to day. The sale 
was thus kept open for more than si.x week.s 
when the properties were knocked down to 
the highest bidder. 

The judgment-debtor objected to the 

confirmation of the sale on the follon-ing 
grounds; 
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(1) There was no fresh proclamafior. after 
the order for the stoppage of the sale by the 
District Judge. 

( 2 ; No evidence was allowed to be let 
in with regard to the loss resulting from the 
irregularity. 

The vSubordinate Judge dismissed this 
petition holding that there was no irregularity 
as, according to the evidence of the nazi}\ 
the sale was not in fact stopped. And he 
also held that they were not prepared to let 
in any further evidence then. 

Against this the judgment-debtor preferred 
an appeal to the Higii Court. 

iilessrs. C. ^‘Tiruv-iiikutachGri'iaY R. 

Krishnasawmy Iyengar, for the Appellants. 

Messrs. P. ^f. Sivaswamy Iyer, T. Nateaa 
/yerandP. P. Naraytiuasicumy Iyer, for the 
Respondents. 

«« Udg'ITIGri't.—Assuming that the 
original order of the District Judge to stop 
the sale was irregular, tlie evidence of the 
nazir i.s that the sale was not in fact stopped. 
The District and Subordinate Courts at 
linnevelly^ are in adjoining buildings, and 
the district Judgre revoked his order to 
stop the^sale on the same day. lb was made 
on the 25th of ilarch. When the applica¬ 
tion to set aside the sale came on, tlie nazir 
was called first, apparently at the suggestion 
of the Subordinate J udge, to depose as to 
what was done on the order of the District 
Judge to stop the sale, and no other evidence 
was called on tuat day in support of their 
application to set aside the sale. The case 
was adjourned until the liOth April when 
arguments were Iieard, but again no evidence 
was tendered on behalf of tlie petitioners 
and we have come to the conclusion that tlie 
petitioners were not pi-epared to produce 
any evidence on that day. The vacation 
began in 2 or .3 days, and the Subordinate 
Judge gave judgment dismissing the appli¬ 
cation shortly after the Court re-opened. 
It now appears that on the first of May, the 

vYhn the petitioner’s 

Vakil filed m Court a memorandum” of the 

petition for further evidence to be heard 

voZe of the S brought to the 

whole we tIdnV 0“ <-‘>8 

wnole we think the attitude of the o°ti. 

tioners IS onlv to hn • ii 

0 explained by supposing 


that they had no fuitlier evidence.on 25th 
March and 30th April, and that the so-called 
memorandum was an after-thought conse¬ 
quent on the fact that the Subordinate Judge 
bad appeared to be against them on the 
argument of the 30th April. There is no 
evidence on record that the petitioners were 
ever prevented from tendering any evidence 
on the question if irregularity ; and we are 
not prepared to accept the affidavits tendered 
for the appellants in prefeience to that 
filed by the respondent. We find, tlierefore, 
that the sale was never stopped by the order 
of the District Judge, nor was it ever, in 
our opinion, adjourned within tlie meaning of 
section 291, Civil Procedure Code. 

The sale was continued in accordance with 
the order of the District Judge which was 
acted on by the Subordinate Judge until ten 
days, after the disposal of the District Judge s 
order in Civil Miscellaneous Appeal No. S7 
of 1908, that is to say, for about six weeks 
when the property was knocked down to the 
highest bidder. 

Tt is a very common practice for Courts 
in the Mofussil to continue sales from day 
to day and having regard to local conditions 
we are not prepared to say that the practice 
is not a beneficial one. Rule 152, Civil 
Rules of Practice, which was referred to, is 
not opposed to it, though, no doubt, it con¬ 
templates that, ordinarily the sale will be 
completed within the period specified in the 
rule. 

In this state of things, we cannot say 
that the continuance of the sale by the 
bubordinale Judge in the manner already 
mentioned is an irregularity still less that it 
is a material irregularity. The appeal is 
dismissed with costs. 

Appeal dismissed. 


(s. c. 1 M. W. N. G8G). 

MADRAS HIGH COURT. 
Second Civil Appeal No. 807 of 1909. 

October 11, 1910. 

Present:~Ur. Justice Abdur Rahim and 
Mr. Justice Ayliug. 

-■ V. RAJARAM RAO— Plaintiff_ 

Appellant 


The DISTRICT BOARD of TANJORU 
Defendant—Respondent 

m2\ ... .Vi, 

hnpo.ubf.c—Lxeciifion -I'Ciult'j, 
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BAJARAM RAO V. DISTRICT BOARD OP TANJORE. 

For the purpose of section oti, imjyossible may 
incltiae What has become impracticable* 

Where a person enters into a bond with a District 
Board under article 498 of the Local Fund Code, 
which provides for forfeiture of the amount deposit.’ 
cd as earnest money or security for the duo 
fulfilment of the contract, the contract falls within 
the exception to section 74 of the Contract Act and 
the whole sum mentioned as penalty is payable. 

Second appeal against the decree of the 
District Court of Tanjore, in j^ppeal Suit No 
4-25 of 1908, presented against the decree of 
the Court of the District llunsif of Tanjore. 
in Original Suit No. 293 of 1907. 

Mr. T. U. Veul'atarama Sastri, for the Appel¬ 
lant. 

Mr. N. liajagopala Chariar, for the Kespond- 
ent. 

ihis case, the plaiii- 
tiff, who agreed to supply a certain quantity 

of gi-avel within a fixed time to the District 

Board of lanjore and failed to perform his 
contract, sues to recover the sum of rupees 
three hundred with interest which he liad 
deposited as earnest money or security for 
the due fulfilment of the contract. It is 
argued on behalf of the plaintiff that there 
is no provision for forfeiture of the amount 
in the contract between him and the Dis¬ 
trict Board and that aigument is based on 
the supposition that the contract is embodied 
entirely in Dxbibit VI. But the case was 
tried in both the lower Courts on the basis 
that the contract between tlie parties did 
contain a stipulation for forfeiture, and, in 
fact, the notice inviting tender, the tender 
and the letter accepting the tender must be 
lead with loxhibit VI in order to ascertain 
the terms of contract between the pai'ties. 
Besides, a question of this nature cannot be 
laised for the first time in second appeal. 

^ 1 he ne.\t question we ai'e asked to consider 

IS wliether, under section oG of the Indian 
Contract Act, the contract did not become 
void because of the inability of the Rail¬ 
way Company to supply trucks for con¬ 
veyance of gravel as and when required by 
the plaintilf. The learned District Judge 
has found on consideration of the evidence 
that as a mutter of fact the performance of 
Ihecontract did not become impossible by 
reason of what happened. We may take it 
that, for the purpose of .section 5G,‘impossible’ 
includes wlmt lias become impracticable. But 
all that cun be said here is that the perform¬ 
ance of the contract became more onerous 


eisfis. 


and burdensome to the plaintiff than he had 
anticipated at the time of entering into the 
bargain. All that appears is that there was 
pressure of traffic and the Railway Company 
were unable to supply trucks on the particular 
dates on which the plaintiff wanted them. 
The plaintiff knew, as the evidence shows, 
that there would be difficulty in getting trucks 
at certain times of the year and it was his 
business to adapt bimself to the convenience 
of the Railway Company or to induce the 
Railway Company to suit his convenience. 

It has also been argued that the readiness 
of the Railway Company to supply waggons, 
whenever application was made for them, 
must be deemed to be a term of the contract 
between the parties. That is a pure question 
of construction and does not appear to have 
been raised in that form in either of the lower 
Courts. The whole strength of the conten¬ 
tion, moreover, is based really on the single 
fact that tlie rates fixed contemplate the con¬ 
veyance of the gravel by the Railway. But 
that fact alone is quite insufficient in the 
circumstances of this case to enable us to hold 
that the parties intended that the plaintiff 
was to supply gravel only if the Railway 
Company was able to supply means of con¬ 
veyance whenever it suited the plaintiff’s 
convenience to ask for trucks. The docu¬ 
ments, from which the contract is to be 
gathered, show, on the other hand, that the 
contract was not intended to be conditional. 

The last question which we must consider 
is the application of the exception to section 
74 of the Indian Contract Act. Article 498 
of the Local Fund Code ccutemplates and 
authorizes the taking of a bond such as this 
and that article is apparently framed under 
the orders of the Local Government referred 
to iu the note to the article. That objection 
also fails. The second appeal is, therefore, 
dismissed witli costs. 

The respondent has tiled a memorandum 
of objections against the order of the District 
Judge refusing costs to the respondent when 
dismissing the memorandum of objections 
filed before the District Judge by the present 
appellant against so much of the decree of 
the District Muiisif as was against him. The 
only reason given for disallowing costs is that 
the memorandum of objections was not 
stamped, and, therefore, could not “be dealt 
witli. But notice Iiad been served on the 
rccpondc'ut aud the latter thcrcupou instruct- 
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ed pleaders to oppose the memoraiidam of 
objections. Under the circumstances the 
memorandum of objections not being stamp¬ 
ed, the proper order was that it should be 
dismissed and the failure of the respondent 
in the lower appellate Court (the present 
appellant) to pay stamp thereon coaM not be 

good ground for depriving the other side of 
its costs* 

1 he memorandum of objections is, therefore, 
allowed ivitli costs. 

_ -Appeal dismissed and Memorandum of objec¬ 
tions alJoxced. 


(s. c. I M. W. X. 093.) 

^lAURAS HIGH COURT. 

Second CivrL Appead No. 9:32 of 1894. 
September 27, 1894. 

Presehf:~^\y Arthur Collins, Kt., Chief 
Judge, and Mr. Justice Parker. 

KUNHALIKANDEAGATH PUr/lYA- 

PURAYIL lilVI UilAH—P laintiff_ 

Appellant 

KELOTH CHERIYATH KUTTI and 

'OTHERS—Respondents. 
Manuuakuttayaui Lmc—Hift to fcoudcs—JC.vdutio 
o/Stri Sotliu. 

Whore an iijstrumont liiriitecl the desoont of pro 
pelt} to the female line and excluded males an. 
also forbudo partition: Held that the gift was o 
the class known as “.fn .otin.r that the inten 
tioii ^as that the property should be held bv tlr 
female class jointly nsaTnvozhi with ...nnonakattu 
ynm incidents, and that the estate given wa' 
one known to mdnimahdUnjain usage an<l, therefore 

liOb IDVUiHI. 

Second appeal against tlie decree of the 
S^ Malabar, in Appeal 

SuitXo. -90 of 1893, confirming the decree ol 
the District Munsif of Quihuidy, in Original 

Suit Xo. 293 of 1892. 

Judgment. —The Courts below have 
dismissed the suit on the ground that plain- 
itt is not the sole owner and is not entitled 
to sue without including her co-owners. 

of Fvhfr^ construction 

indta 1^‘th ; language of the document 

o theil- d 1 ‘‘-I 

it should He also intended that 

1 shoula devolve in females only with- 

13 also a provision- that the sisters are to 


MD.NIKOTH RAIBU V, EAROTH THANICHERL APPA. 

enjoy the income (after payment of the 
Government revenue) in equal shares. 

Seeing that the instrument limits the 
descent of property to the female line and 
excludes males at the same time forbiddiiio* 
partition we think the gift was of the clasl 
known as^ sfri sothu'' or Hennmmnla and 
that the intention was that the property 
should be held by the class of females jointly 
as a Tavazhi yfithmarumakattayam incidents, 
buch a gift is valid for the estate given is one 
known to ‘marnmakaftayam usage with re¬ 
ference to which it appears to have been 

made; see Kunhaclia Vnima v. lOdti Mammi 
Hajee (1). 

The direction to divide the income in equal 
shares may seem to create a difficulty in 
accepting this view, but taking the instru¬ 
ment as a whole, the passage is open to the 
interpretation that it was intended to 
emphasize the exclusion of males from joint 
participation in the income. This view is also 
favoured by the mode in which the parties 
tl^eniselv’es have dealt svitli tlie property since 
1840. Upon the whole, we are of opinion 
that the gift was intended to be in favour of 
1 akki s two sisters and their female descen- 
dants- not as tenants in common but as con* 
stituting aTavazhi, and the conduct of the 
family for nearly 50 years seems to have 
been in accordance with tliis construction 
of the instrument. 

Ill this view the decision of the Courts 
below Ava.s right. "NYe dismiss the second 
appeal with cost.s. 


(!) 10 M. 201. 


z\ppeal dismissed. 


(s. c. 1 M. X. G94.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 229 op 1909. 
September 22, 1910. 
Vresent:-^'Mv, Justice Munro and 
Mr. Justice Sankaran Nair 

KATALA KELATH MUNIKOTH RAIRU 

NAMBIAR AND OTHERS— Plaintiffs_ 

Appell.ants 


KATALA K A ROT II THAN! CHE HI 
APPA alias RYKAPPAN NAMBIAR 
and others— l)KFEM..4NTS—REsrnNDEN1N 
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TJJIAN SUANKER V, BHAGWA:: PIN. 

Where a plaintiff sues for a declaration of his right, 
it is not proper to declare the right of the defendant. 
The inquiry into defendant’s right is only necessary 
to ascertain the rights of the plaintiff 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 397 of 1907, pre.sented against the 
decree of the Court of the District Munsif of 
Caniianore in Original Suit No. 167 of 1906. 

Facts*—Plaintiffs brought the suit 
against defendants Nos. 1 to 3 for a perpetual 
injunction prohibiting them from entering 
into the management of the affairs of the said 
Dcvasicom and for other con.^equent reliefs. 
The fifth and sixth defendants were joined as 
supplemental defendants on their own peti¬ 
tions and the fifth defendantcontendedthat the 
itrallar6‘ of the plaint ilevaswom ai’e the first, 
second, fourth, fifth and sixth plaintiffs and 
that first, fourth and fiftli defendants and that 
the third plaintiff, who has no Hratjna right 
to the (lecdsicomy has no right to the nrallar- 
ship. The issue frainetl was: “Have plaintiff 
No. 3 and defendants Nos. 1 and 5 separate 
nraimas as alleged hy them’’. The District 
lilunsif held that defendants Nos. 1 and 5 have 
no separate urainmUy that the second plaintiff 
and first defendant have only one wmma, that 
3 nd plaintiff is tlie proper person to represent 
at present that nruiinn, that 3rd plaintiff and 
5 th defendant have only one nraima and 
that 3rd plaintiff is tlie proper person to 
represent that nraima. On appeal the Dis¬ 
trict .ludge set aside the District ilunsif’s 
finding and found that first defendant has 
a separate nraima right as well as a joint 
one with the .second plaintiff and that fifth 
defendant au<l not thiid plaintiff is entitled 
to be nrallar and accordingly declared in the 
decree. Tlie tliird plaintiff appealed to the 
High Court among other grounds for the 
reason tliat the decree of the lower appellate 
Court as to tlie nraima claimed by the 5tli 
defendant is against law. 

Mr. /v. Tiosario, for tlie Appellants. 

Mr, M. Knninnni Naii\ for the Respondents. 

Judgment.. — We must modify the 
decree of the Uistrict Judge hy striking out 
the declaration tliat tlie fifth defendant is an 
nrallar of the plaint devasivom as no such 
declaration could properly be made in the 
.suit, the enquiry as to whether or not the 
5th defendant was an nraUan being only 
necessai y in order to show that the third 
plaint ill was not an iirallan. There is evi¬ 


dence to support the finding that the third' 
plaintiff is not an urallar. The decree so far 
as it declares that the third plaintiff is not 
an urallar must .stand. The appellant will 
pay the costs of this second appeal. 

Decree modified. 


(s. c. 7 A. L. J. 1064.) 

ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 760 of 1909. 

July 25, 1910. 

Present: —Mr. Justice Banerji. 

UMAN SHANKER— Plaintiff- 

Appellant 

versus 

BHAGWAN DIN and others—Df-fendants 

—Respondents. 

Suit/or tlecUiralion (hut a decree of Revenue Court 
i> void for irrcijularitij—Jurindiction of JfivU or 
Revenue Court. 

A suit cannot be niaintaiiicMl in a Civil Court 
for a declaration that a decree of tlie llovcnuc Court 
is void and iucffectiial on the ground that the pro¬ 
ceedings of that Court were contrary to law. 

Krii^hcn Chnud r. MnhudeOy A. W. N. (1901) 
49, followed. 

Second appeal from a decree of the District 
Judge of Banda, reversing a decree of the 
Munsif of Hamirpur. 

Mr. N. 0. Ohondhri (for Mr. /. N, C/wudtiri)f 
for the Appellant. 

Jlr. M. L. Agarwaltt, for the Respondents. 
Judgment*— This was a suit for a 
declaration that an e.r parte decree for arrears 
of rent obtained by the defendant against the 
plaintiff is void and ineffectual on the ground 
that a guardian for the suit was not pro¬ 
perly appointed for the plaintiff who is 
a minor. It appears that the plaintiffs to 
that suit made an application praying that 
one Kedurnath might be appointed guardian 
ad litem of the minor defendant. Notice 
was issued to Kedarnath, but he refused 
to act as guardian. Another person was 
then named but upon issue of notice be 
also refused to act. The plaintiff then 
made an application supported by affidavit 
stating that Kedarnath was a proper person 
to be appointed guardian of the minor. 
Kedarnath again refused to act, hut in spite 
of his refusal, the Court appointed him 
guardian nd litemy and, as no appearance 
was made, decreed the claim ex parte. It is 
urged that the appointmeut ofj Kedarnath 
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without his consent was illegal and that 
the plaintiff in this suit was not pro- 
perly represented in the former sui , nm 
the decree in that suit was, therefoie, • 

The Court of first instance decreed the claim, 
but the lower appellate Court has dismissed 
it. The question is whether such a suit is 
maintainable in the Civil Court. ques¬ 
tion is concluded by the ruling , 

in I?n/ Krishcn Chandv. Ualiadeo (1). 1*^ 
case the plaintiff sought a declaration that 
the deciee of a Revenue Court passed opimst 
him was void, ineffectual and not binding on 
him. It was held that a Civil Court has 
‘‘no power to entertain a suit for a declara¬ 
tion that a decree or order of a 
Court, passed in a matter in which the 
Revenue Couit had exclusive jurisdiction was 
void upon any ground” other than the grouiu 

of fraud. 

The suit in the present case was one 
exclusively within the jurisdiction of the 
Revenue Court and whether that Court 
acted rightly or wrongly, it had 3 urisd c- 
tion to make a decree. On the principle ot 
the ruling above referred to, a suit cauuot 
be maintained in the Civil Court for a de¬ 
claration that the decree of the Revenue 
Court is void and ineffectual on the grouiu 
that the proceedings of that Court, were omi- 
trary to law. The appeal, therefore,fails aud is 

dismissed with costs. _ 

Appeal dis^iiisseJ. 

(1) A. W. N. (lUOl) 49. 


(s. c. 7 A. L. J. 1075.) 
ALLAHAliAU HIGH COURT. 
Criminal Revision No. 350 of 1910. 

August 1, 1910. 

Presenf: —Mr. Justice Ohaniiei. 
RAM DAYAL— Applicant 


LMPEROR—Opposite Pabty. 

UnHvd Pmiincvs M'Hiicipdltlics Arf (I Of lOUlV, 
87 (5), 149, 152 notice—Conn ‘lion. 

Section 87 of the Munieipnlities Act ot 1900 la 
not intencleil to eiiiiiowcr a Boaril to re«|im’c .i 
man to puU down his house, tliough the house 
may have been stamliiiii; tor 50 year:* or more. 
If the liuaril have no power to i^^sne a notice nmler 
»eetiou 87, it cannot bo coiisiclereil u notice uiulcr 
that «ection aud the provisions of section loli do 
not apply. For disobeying a notice of the above kind, 
u conviction under section 110 of I lie Act is illegal. 


AlopiDin y.Thc i.iiniciixd Board of AlUthahad, 

A. W. N. (1907) 2; 4 A. L. J. 8; Hiinm v. The Calcutta 
Corporation, 10 C. W. N\1004; H C. U J. u71; 3 Cr. L. 

J. 465; :;3 C. 646, referred to. 

Criminal revision from an order of tne 

Sessions Judge of Mainpuri. 

Mr. M. lAiaq Khnv, for the Appellant. 

Mr. It. Malco7n.'i(iii.. for the Respondent. 
Judgment. —This is an application 
for revision of an order passed by a Magis¬ 
trate in the Ktawah Di.slrict couvicting the 
applicant of an offence under section 147 of 
the North Western Provinces and Oudh 
Municipalities Act (1 of 1900) and sentenc¬ 
ing him to pay ahneof rupees ten. The 
facts are stated as follows by the Sessions 
Judge who refused to infeifere with the 
Magistrate’s order. 1 u 1^05 certain shop • 
keepers at Ktawah entered into an agreement 
with the ^funicipal Commissioners of the 
town for the consR’action of a ganj now 
known as llume C.aiij. The agreement pro¬ 
vided that if the buildings were erected in 
contravention of the plans, the Municipal 
Commissioners would be entitled tp intei- 
fore and would al.'^o be entitled to forbid 
the making of additions or changes in the 
hiiildings. ^ On January ISth, 1909, the 

Municipal Koard of Ktawah issued a notice 
to the applicant under sub-section (5) or 
section 87 of the Municipalities Act requir¬ 
ing him to remove a wall in the upper story 
of his shop in the Ganj on the ground that 
it had been erected without permission and 
contrary to the original plans. Similai 
notices were issued to Daya Ram and 
Kashi Ram who are the applicants in Crimi¬ 
nal Revisions Nos. 351 and 353. Prosecu¬ 
tions wei e instituted on the applicants failing 
to comply with the notices. It has been con¬ 
tended throughout that the Board had no 
power to issue the notices. 

Both the Courts below have declined to 
cousider this plea holding that if the ap¬ 
plicants wished to challenge the legality of 
the notices they should have appealed 
under section 152 of the Act. That section 
provides, infer aha, that any person aggriev¬ 
ed by notice from a Board under sub-sec¬ 
tion (5) of section 87 or sub-section (2) of 
section 8S requiring the alteration or de¬ 
molition of a building may within a certain 
time appeal to a certain authority and no 
such notice shall be liable to be called in 
question otherwise than by such appeal.” 
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In the case of Alopi Din v. The Municipal 
Board oj Allahabad (X) % where a Board had 

by a notice purporting to be issued under 
section 88 of the Act required a person to 
remove a wall which the Court found did 
not overhang, project into, or encroach on 
any street or into on or over any drain, 
sewer or aqueduct therein, the notice was 
challenged by suit and the Court gave the 
plaintiff a declaration that the order was 
not within the competence of the Board 
and was invalid. Relying partly upon this 
decision I held in a case that came before 
me as Judicial Commissioner of Oudhthat 
a conviction under section 147 of the Act 
for disobeying a notice issued under sub¬ 
section (2) of section 88 could be challenged 
in revisiou on the ground that the notice was 
ultra vires of the Board. 

It appears to me that precisely the same 
consideration ari.ses in the case of a notice 
purporting to have been issued under sub¬ 
section (5) of section 87 of the Act. If 
the Board have no power whatever to issue 
the uotfce, it cannot be considered to be a 
notice under that section and the provisions 
of section 152 do not apply. In the cases 
now before me it is abundantly clear th;>t 
the Board had no power to issue the notices 
in question. The section applies to new 
buildings. Sub^sectiou (1) provides that 
every person who intends to erect or re-erect 
any building of the kinds .‘specified shall 
givp uotice to the Board. Under sub-sec¬ 
tion (2) the Board may reciuire a person 
who has given sucli notice [i. c., notice 
undei sub-section (1)] to submit plaus etc. 
Sub-section (i) applies only to valid notices 
given under sub-section (1). Sub-section (4) 
determines the period for which sanction 
given by the Board is to remain in force 
and lastly sub-section (5) provides that 
should any such building be begun or erect¬ 
ed without sanction or in contravention of 
the directions of the Board under sub-sec¬ 
tion (1) or after the sanction has elapsed 
the Board may by notice require the bulid- 
ings to be altered or demolished. It is 
quite clear that the words “such building” 
in sub-section (5) apply only to buildings 
of the kind referred to in the preceding 
sub sections, 2 . c , new buildings in respect 
of which notice should have been given under 
Bub-scction (1). It has been found that the 
(l) A. \V. N. (1007) -5 -1 A. L. J. a. 
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walls referred to in the notices now in ques¬ 
tion were built many years ago. It is not 
suggested that they were built after the 
passing of the Act of 1900 or at a time when 
there was any rule or bye-law in force requir¬ 
ing the sanction of the Board to the building 
of the walls. That the walls were built 
in contravention of the agreement of 18o5 is 
immaterial, for the Board cannot enforce the 
agreement by proceedings taken under the 
Act of 1900. Nor are the persons who built 
the walls liable to be punished under sec¬ 
tion 147 of the Act for breaches of that 
agreement. It seems to me quite clear that 
section 87 was not intended to empower a 
Board to require a man to pull down his 
house, though the house may have been 
standing for 50 years or more. In the 
connection I may refer to the case of 
Jfyajn v. The Calcutta Corporation (2) in 
which a similar question arose under the 
Calcutta Municipal Act. The Magistrate who 
tried these cases saw the absurdity of apply¬ 
ing section 87 to such cases as these for he 
declined to order the demolition of the walls 
saying that the Board would have to go to 
the Civil Court to enforce the agreement of 
18^55. I allow this and the connected ap¬ 
plications, set aside the orders of the 
Magistrate and direct that the tines, if paid, 
be refunded. 

Application allowed. 

(2) 10 C. W. X. 1004 ; 3 0. L, J. 571 j 3 Cr. L. J. 
•165 ; 33 C. 646. 


(s. c. 7 A. L. J. 1087.) 
ALLAHABAD HIGH COURT, 
Second Civil Ai'pkal No. 1294 ok 1910. 

July 28. 1910. 

Present :—Sir John Stanley, Kt., 

Chief Justice, and Mr. Justice Bauerji. 
CUINTAMAN and anothek—Defendants— 

Appellants 

versus 

DU LARI— Plaintiff—Respondent, 

ifurtgayc — CaufritcltKiry—Deficiency of inlfrcst — 
property ticcnrity fur dejiciency—Pcrsuiud 

llfibility. 

A nsufrucluary mortgage i»rovitletl that if the 
rents atul profits were foitiicl iusatlicieut to cover 
the whole uiiiouiit payable as interest, the defi- 
oionoy would be made good by the mortgagor: 

Held, that the inorigaged jnoperty was security 
jiot only for the ]>rincipal but also for the deticieney 
of interest which rciuHiucd to bo paid. 


l^UlAri UABJfiB. 
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Held, further, that the mere fact that the mort- 
gagor undertook a personal liability for the sti¬ 
pulated interest did not relieve tho mortgaged 
property from liablility to satisfy the deficiency. 

Muhammad Husain v. Sheodarshan Dus, 4 A. L. 
J. 176 ; A. W. N. C1907) 71, followed. 

Ganga Sahai v. Lochan Singh, A. W. N. (1886) 50, 
distinguished. 

Second appeal from the decree of the Dis¬ 
trict Judge of Farrukhabad, modifying the 
decree of the Subordinate Judge of Farrukh¬ 
abad. 

Dr. Satish Ohandra Banerji, for the Appel¬ 
lants. 

The Hon’ble Mr. Sunder Lai, for the Re¬ 
spondent. 

JuCigrmen'te—This appeal arises out of 
a suit for the redemption of two mortgages 
dated respectively the 13th of December, 
1870, and the 24th of June 1871, made by 
one Gianjan Ram. The first mortgage secur¬ 
ed a sum of Rs. 1,600 and in it a four bisiva 
share was mortgaged. Under the second mort¬ 
gage Rs. 400 was borrowed and an additional 
one hiswa share was mortgaged. The plain¬ 
tiff has acquired mortgagor’s rights in a 
portion of the mortgaged property and 
he brought the suit which has given rise 
to this appeal to redeem the two mortgages 
offering to pay the principal amounts secured 
thereby. The mortgagees claimed a further 
sum of Rs. 14,867-10-0 on account of de¬ 
ficiency of interest. 

The first mortgage-deed provides that the 
mortgagees should take posse.%sioii of the 
mortgaged property and out of the rents and 
profits pay the Government Revenue and 
appropriate Rs. 132 per annum on account of 
interest at the rate of 11 annas per cent, per 
mensem. It further provides that should 
the amount of profits, calculated on the basis 
of the Pdtivarl's accounts, be found to be 
iusufiicieut to cover the whole amount 
payable for interest, the deficiency would be 
made good by the mortgagor together with 
interest at the rate of Rs. 2 per cent, per 
mensem. There is a similar clause in the 
second morfcgage-Jeed also. The defendants 
alleged that the rents and profits of the mort¬ 
gaged property were insufficient for the 
realisation of the full amount of interest at 
the stipulate! rate of 11 annas per cent, per 
mensem and that under the terms of tlie 
mortgage deeds, a large amount was due to 
them on account of deficiency of interest. 
The Court of first instance found in their 
favour and made a decree fur reJLUiptiuu 


upon payment of Rs. 14,634-2-3. The plains 

tiff appealed against this decree to the lower 
appellate Court. The learned Judge of that 
Court was of opinion that for the amount of 
deficiency in interest-there was no charge on 
the mortgaged property ; that the mortgagors 
undertook only a personal liability for the 
payment thereof and that the defendants 
were only entitled to get the amount of de¬ 
ficiency due for the six years preceding the 
date of the suit. The learned Judge accord¬ 
ingly made a decree for redemption upon 
payment of the principal amounts of the 
mortgages and of the amount which ho 
found to be due on account of deficiency in 
interest for six years preceding the date of 
the suit. If the view taken by the learned 
Judge, viz., that there was no charge on the 
mortgaged property for deficiency of interest 
is correct, the decree made by him for pay¬ 
ment of the deficiency which arose during the 
six years preceding the date of the suit is 
clearly erroneous. It was the mortgagor 
who according to the learned Judge incurred 
a personal liability for the payment of the 
amount of deficiency. If it was not a charge 
on the property the plaintiff who is the 
purchaser of the property, could not be saddl¬ 
ed with the payment of that amount and such 
payment could not be declared to be a con¬ 
dition precedent to the redemption of the pro¬ 
perty. We are of opinion that the learned 
Judge is in error in holding that the mort¬ 
gaged property was not security for de¬ 
ficiency of interest. The mortgage-deeds 
provide for payment of interest at the rate of 
11 annas per cent, per mensem. The mort¬ 
gaged property, therefore, was security 
not only for the principal amounts of the 
mortgages but also for the interest stipulated 
to be paid. The whole amount of stipulated 
interest being thus chargeable on the mort¬ 
gaged property, that property was security 
for any portion of such interest which 
remained unrealized out of the rents and 
profits. It i.s thus manifest that the mort¬ 
gaged property was security for the amount 
of deficiency. It is deficiency in the stipulat¬ 
ed amount of interest which was recoverable 
by the mortgagee, under tlie terms of the 
mortgages, in the event of tlie rents and 
profits being found to be insufficient to cover 
the whole amount of interest. It is true that 
the mortgagor iiiulertooka personal liability 
also for the amount of deficiency, but tliis 
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lie did not only for the amount of deficiency 
hut also for interest thereon at the rate of 
■Rs. 2 per cent, per mensem. The fact of 
his undertaking a personal liability for the 
stipulated interest did not relieve the mort¬ 
gaged property from liability to satisfy the 
deficiency. This amount ot deficiency the 
mortgagees are, in oar opinion, entitled to get 
for the whole period of the mortgage and 
not for six years only. This case cannot he 
distinguished in principle from that of 
3/iihamma(l Husain v. S/ieoJars/iau Das (1). 
In that case the mortgagor was entitled to a 
malikuna allowance from the mortgagee. 
This allowance was not paid and it was held 
that the amount of the malikana allowance 
should be deducted from the mortgage money 
for the full period of the mortgage, although 
the mortgagor might have sued and recovered 
the arrears of malikaua separately. The 
principle of this case clearly ap)>lies to the 
present case and the mortgagees are entitled 
to obtain the deficiency of interest for the 
full period during which the mortgage 
money remained unsatisfied. The case of 
Gmya Sahai v. J.ochou Singh (2), relied 
upon by the learned Judge, is not in point. 
There it was held tliat additional interest 
w’as not payable as the mortgagee waived 
his right to it but the mortgagor was declared 
to be liable for tlie interest originally agreed 
to be paid. As to the additional interest 
claimed in the present ease at the rate of 
Hs. 2 per cent, per mensem on the amount 
of deficiency, it is not according to the terms 
of the mortgages a charge on the mortgaged 
property. Therefore, the defendants, in our 
opinion, are not entitled to obtain further 
interest on the amount of deficieiiey in 
interest. It is stated by tlie defendants that 
the amount of deficiency in interest for 
years during which the mortgage remained 
undischarged is Us. 2,100 7-9. Ihey lia\c 
eUiiined further interest on that amount hut 
in view of the opinion expressed above they 
are not entitled to it. As to Us. 2,100-7-.^ 

the account produced by them was fouml 
by the Court of first instance to be in 
accordance with the /ja/aviWy account and 
the learned Judge accepted this finding and 
held the account to be correct. There can be 
no objection, therefore, to the correctness 

of the principal amount claimed as deficiency 

(1) 1 A. h. J. 170; A. W. N. (l‘J07) 71. 

C2) A. \V. N. 


in interest. This amount we hold the defen* 
dants are entitled to get from the plaintiff in 
addition to the principal amounts of the two 
mortgages ; that is to say, the plaintiff can 
obtain redemption upon payment of 
Rs. 4,100-7-9. The result is that we allow the 
appeal, vary the decree of the Courts below 
and make a decree for redemption upon 
payment, within six months from this date, 

of R'!. 2,000 for px'incipal and Rs. 2,100-7-9 
for deficiency of interest, in all Rs. 4,100-7-9, 
together with interest at the rate of 11 
annas per cent, per mensem on Rs. 2,000 
the principal amount secured by the mort¬ 
gage, from the date of the suit to the date 
fixed for payment and further interest on the 
amount decreed at the late of 6 per cent, 
per annum from such date to the date of 
actual payment; as also, of the costs of the 
suit as hereinafter provided. The respective 
parties will pay costs in all Courts in propor¬ 
tion to failure and success and the costs 
in this Court will include fees on the higher 
scale. The objections taken by the respond¬ 
ent under Order XLT, Rule 22 of the Code of 
Civil Procedure fail and are dismissed with 
CJsts. 

Deace modified. 



(s. c‘. 33 Hi 1.) 

MADRAS HIGH COURT. 

Criminal Cxsa No. 7 ok 1910. 

August 18, 1910. 

Presenf: —Mr. Justice Abdur Rahim. 

KMPKROR 

rersus 

ANTONY—A ecus i -; o. 

rviiiil Coilc {Act A’/A' o/ IHOO), .s'. 49-t— 

JHiiiIh rmivcrl lo Christuniitij mnrrgiitii n Christinn U'ifo 
—to Hintluisnt—Siibsvqiii’iit imo'i'idyc with « 
Hindu H-outan diin,„j the lifc.linic of Christian a ife. 

the acciisc’cl, a Iliiuhi convert to Christiuuitv, 
...arrii'il a Cliriijtiuu wuinan nccorOiiig to tlic rights of 
the Hotiiaji Catliolic religion. He siibse<montly 
renonnecil Christianity ami again hecamo a ilir.Ou. 
Hethini married a Himln woman acconling to Hindu 
rites, his Oiristian wife being at the time ulivc: 

/Md, that the accused was not guilty of the offence 
of 

Vron-edimj^ bih X<jv:whcr 7S00, 3 M. H. C. R. App. 
vu. folluwcu, 

^ Facts. — ilie accused was maiTied to a 
Cliristiau woman by a Romnu Catholic Priest 
according to the rites of the Roman Catholic 
iclijyion* AVlietlier lie ^va:s ii Hindu or a 
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Christian at the time of his marriage was 
doubtful but what evidence there was went 
to show that he was probably a Christian 
convert. He was subsequently married ac» 
cording to Hindu rites, his Christian wife 
then being alive. There was no evidence to 
show that he still professed Christianity at 
the time of the Hindu marriage. 

The Groivn ProsecAitor, for the Crown. 

Mr. V. Chakkrai Cketti, for the Accused. 
Before a jury was empanelled, his Lord- 
ship Abdur Rahim, J., directed the question 
of law to be argued with special reference 
to a case reported in Pvoceeding.-i Sth Xoceni’ 
her 1866 (1). He asked whether, in view of 
that decision, there was any case to go to a 
jury. 

The Crown Prosecutor referred to the case 
oi Emperor v. Lazar (2), which apparently 
overruled Proceedings Sth November 1866 (1), 
but admitted that the former decision * was 
based on different facts and that that part of 
the judgment which referred to tlio re¬ 
marriages of Native Cliristians who had 
renounced Christianity was obiter. 

Mr. V. Chnkkarai Chctti-.—Proceedings 8^/i 
November 1866 (1) is followed in Proceedings 
of 18//i Febrniru ISbS (.6) and lias always 
been held to be good law until the decision of 
Emperor v. Lazar (2). The decision in Reg. 
V. AUoi (d) and other Kiiglish cases, wliich is 
contrary to the principle laid ilown in Pro¬ 
ceedings Sfh Novcmttcr 1866(1), has no applica¬ 
tion as in India a Hindu Christian re-acquires 
his right to be a polygamist on ceasing to be a 
Christian and becoming a Hindu again. 
There being no evidence to show that the 
accused was a Christian at the time of the 
second marriage,—a marriage according to 
Hindu rites, he cannot be presumed to be a 
Christian. In Emperor v. Laz ir (2), the ac¬ 
cused was unrepresented. 

The Crown P^'osecntor in reply to His 
Lordship stated tlnit he had no positive evi¬ 
dence to adduce that the accused still pro¬ 
fessed Christianity at tlie time of the second 
marriage. He was aware of no cerem iny for 
renouncing Cliristiunity. 

Abdnr Rahim, J., stating that he would 
follow the decision in ProcccUiigs i^th Xovem- 

ber 1866 (1), ordered the jury to he ein- 
panelled. 


(1) SI. ir. C. II. Ape, 

(2) 30 M. 550; 2 M. I,. 
L. J. 338. 

(3) 4M. U. C. R. App. 


» 4 

VJI. 

1. .1 to; 1( SI. Ij. .7. t70; 0 C'r. 
iii. (4) L. R. 1 C. C. R, 3G7. 


The Grown Prosecutor stated the facts to 
the jury. 

His Lord.ship then charged the jury that, 
the case of the Crown as stated by the Crown 
Prosecutor being that the accused had 
renounced Christianity at the time of or 
some time before the second marriage, 
which was contracted not according to 
Christian rites but according to the rites 
prevalent among Hindus of the class to which 
the accused, a Pariah, belonged, the offence 
of bigamy could not in law be established on 
the evidence and directed them to return a 
verdict of not guilty. 

The jury returned a verdict of not guilty 
in accordance with such direction and the 
accused was acquitted. 

Accused acquitted. 


(s. c. S M. h. T. 372.) 

MADRAS HIGH COURT. 

Cui-MiNAL Appeal No. 241 of 1910. 

September 12, 1910. 

Present: —Mr. Ju.stire Munro .and 
Mr. Justice Krishnaswami Aiyar. 

The PUIUHC PROvSKCUTOR— Appellant 

versus 

PA PARK A— Accpsed. 

Criminal Piociuhin- Codt- {Act Fo/lSOS), .s-. 293_ 

Mi.<<lirt'rfiuii to inrij. 

It i.s a material misdireetion to the jury to tell tlieui 
to Icarcout of con.sidoratiou the evidence of a witness 
anti the retracted confession of the accused. 

It should ho left to the jury to act upon the evidonoo 
or not as they tliink right. 

As regards the i-etracted confession, the jury 
should have been told that they should consider in 
view of all the circuin.'itances in the case, whether the 
confession, or the statement retracting it, was true 
and act accordingly. 

Appeal, under section 417 of the Code of 
Criminal Procedure, against the judgment of 
acquittal passed on the 1st accused in Sessions 
Case No. 49 of 1909, by the Sessions Judge 
of Kurnool. 

J llCJg'fTICnt^a—We think the Sessions 
Judge materially misdirected the jury when 
he told them to leave out of consideration the 
evidence of iJallagadu and the retracted 
confession of the Lst accused. The Sessions 
Judge after commenting upon the evidence 
of Ballagadu sliouhl have left it to the jury 
to act upon that evidence or not as they 
thought right. to tlie retracted confession 
he should have told tliem that they should 
consider in view of all the circumstances in 
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the case whether the confession or the state¬ 
ment retracting it, was true and to act 
accordingly. We set aside the acquittal of 

the 1st accused and direct a re-trial. 

Acquittal set a$i(ic» 


(s. c. 8 >[. L. T. 873.) 

MADRAS HIGH COURT. 

CuiMiNAL Revision' Case No. 6.^1 of 190j. 
Referued Case No. I ll of 1909. 

Mareli 15, 1010. 

Picsent Mr. Justice Miller and Mr. Justice 

Munro. 

NYNA MAHOMED SAID -Accused 

versus 

K L.LYOD, THE PRESIDENT OP THE 

CORPORATION of MADRAS— Com- 

PLAINANT, 

Madras Citu Manidpal Act (tf/n/lOOD, s. 322 — 

License for nsinj placeJor dangerous or offensive trade 
or daugeroits paritoscs^Fee leviable. 

When a nlaco is used for more purposes than one, 
UHMitioned in section 322 of the Madras City Municipal 
Vet the action of the Pie.sidcnt, in charging a license 
ivo’e(iual t<» the total of the fees, which would bo 
leviable if a separate licenso wore taken for the nse 
of a Bcparate place for each of the said purposc.s, is 
not nlira vires, jirovidetl that it is levied with the 
approval of the Corporation and the sanction of Iho 

(jovernment. 

Case referred for the orders of the High 
Court, under section 4:12, of the Criminal 
Procedure Code, by tlie :lrd Presidency 
Magistrate, George Town, Aladras, in his 
letter dated 'JCth November 1909. 

Order. —We assume that the question 
referred to us for decision in the case before 
the Magistrate is under section :}22. Tne 
license is for the use of a place for a given 
purpose and for the issue of such a license 
a fee may he charged. If tlie license is 
required for more purpose.s than one, 
there is apparently nothing to prevent its 
issue It it there is also nothing to restrict 
the amount of the fee which may be charged 
for its issue provided that it is levied with 
tlio approval of the Corporation and the sanc¬ 
tion of Otvormnent. Uthe President with 
such appnjval and sanction prescribed in such 
a case a fee equal to the total of the foes which 
would he leviable if a separate license were 
taken for tlie nse of a separate place for each 
of the purposes, for which the license is 
I'cquired, we ai’e unable to say that his action 

is nlira vires. 

We reply accoi’dingly. 
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In the matter of, k high COURT VAKifi. 

(s# c. 8 M, li. T. 3i5#) 

^ 't MADRAS HIGH COURT, 

f FULL BENCH. 

November 1, 1910. 

Present :—Mr. Justice Wallis, Air. Justice 
Krishnaswami Aiyar and Mr. Justice 

Ayling. 

In the matter of A HIGH COURT VAKIL. 

Leitcr.s Patent (Mad.) cl. 10 Pro- 

- fcssional misconduct, u’hal anioants to. 

90J. A Vakil of the High Court, practising m tho 

mofussil, appeared on behalf of the accused in a 
certain Sessions case tried with assessors. After tho 

T a. rase was over and befoi'c the judgment was delivered, 

lusMce the Vakil filed a petition on behalf of the accused 
containing allegations that the Judge had written n 
SED draft-judgment before tho address of tho dofonco 

Vakil was over and that he had summed up for con¬ 
viction, and caused the said petition to be brought to 
^ the notice of tho Judge when the Judge was writing 

!om- the judgment. It was found that tho allegations 

against the Judge wore unfounded: Ifrhf, that the 
.•s. 322— makiiigoftho said allegations was professional inis- 
•e trade conduct. The Vakil was reprimanded and ordered to 

p.iv the costs of the proceedings against him. 

lan one, Case referred for the orders of the High 
unicipal j Gillespie, I. C. S., Sessions 

'ouhl"bo Judge of Tanjore, regarding the conduct of 

the nse Mr.-a High Couit A akil. 

loses, is Order.—in this case a Vakil of the 
■ith the Y[\g\\ Coarb presented a petition to the 
no 1 10 Sessions Judge, (Tanjore), a day after the 
‘ High summing up of tha case to the Assessors and 
I'iminal before judgment was delivered, in which he 
'idency JvHeged in para. 4 that the Judge, before the 
in his arguments in the case were over, came to 
the Court with a draft judgment and in para, 
uestion ^ifl^^ed not only that hut that the draft judg- 
hefore Hient was the julgmeyit for conviction. We 
Tne ’'**eof opinion that these allegations were 
' quite unfounded and there was no jiistilicx- 

license tliem. It has not been 

seriously contested by Mr. Govindaragliava 
ense i. and we think that in making unfound- 

nt it.s allegations of this kind, which involve a 
restrict retlection on the onduct of tlie Judge in 
, ‘ I the exerci.se of his oflice and seeking to have 
d with certain documents put on record, the V'akil 

was guilty of professional misconduct for 

it with " liich he must he reprimanded and made to 

P-‘y the co.sts of this proceeding. 

Ill SlICll t *1 • ^ 1 

Vakil reprifnandea. 


\ 
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BHOLA RAM V. NANAK CHAND. 

Cs. c. 136 P. W. R. imO.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 365 op 1909 

March 12, 1910. 

Rattigan. 

HHOLA RAM —Defendant—Appellant 

ve7'su$ 

NANAK CHAND and others—Plaintiffs 
Dependants—Respondents. 

Contract Act ( 1 X 0 / 1872 ), s. 25 iS)-Bala.cc-Pro. 
vii^eio lunj i»terost~Bond~LimiUttion. 

A balance of account struck by a debtor in liis 
ei editor s books, wlneh contains .a distinct nronn'se 
to pay interest thereon, is more than mere ac- 
knowledgnient of a pre.eNisting debt and an.omUs to 

Second appeal frotn tlie order of the Addi- 

2Ist December, 1908, modifying that of the 
District .Inage, Jhelura, dated the .list 
October, 1907, decreeing claim in part. 

Mr for the Appellant. 

Judgment._In this'ease the indg 

ment of the Additional nivi,si„nal Judge i, 
not as clear and satisfactory as it might have 

or f ft “?'’i‘ '"■“'■''"'’e that the coiisidera- 
I f for Bie balance , which was struck bv 
defendant Bhola Ram on the 2.3rd ifay 19C2 

wa.s the (lebMiie by the latter on thp / j-’ 

dated the 16th October 1-91 f n 'f 
with the Courts belo. Vbat the io'cMhd 

balance really amounts to a “bond " inac 
much as It is much more than a rrlere ae' 
bnowledgment of a pre-existing debt Theil 
IS a distinct promise to pay interest on 
amount of tiie debt and from TilT ” 

p.y i.,....... u,. c.„,; 

-101». tbi. „„ -'.'f:"™ 

tba^ they themstlv^ remembered 

u*. of iriSrJ;"’ k"-- 

between Bhola Ram ami iv / 
(defendant No 2) aofino- ^^'wari Chand, 

fiff.5-father. Ran, Chancf ‘'f. P’^in- 

and Diwan Chand is ol, • '***rr i.s dead 

with Bhola Ram and dof^ 

bim in ,l,i.s caf. Bat'f to help 

has had to admit that tli Chand 

the entry was a sum of L 

• due from 
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Bhola Ram on the hundi above referred to 
Bhola Ram admits that he executed a A .r * 

on the 2nd fTafai- Samiuf 1930, for Rs tofo 
but he says that he paid off the whole of this 
amount. He is unable to produce any rt 
ceipt ,n support of this statement He 
further explains the entry unon 
suit is based .and which he adniL hf 
that Ram Chand had pfmis^f to a 
lum and Diwan Chand Rs 1 000 ' 
enable them to start a^tai^hus ue:f 
say.s th.at in point of fact no snol. i ■ ^ 
was eventually started and th.at in 'cf sf 
Quence the said sum of Rs 1 000 

paid to either him or WwanThanf 7bTs 
IS one of the most imprudent falsehoods that 

In thffi f] Court of law 

In the first place, it would be a most unusull 

procedure to strike a balance when therriiad 
ties" P^’Paa accounts between the par¬ 
ties and the entry was intended merely to 
represent /„,me fo.an to he made to the peL ° 
jkmg this e.vtraordi„ary acknowledgfef 

of an already existing liability. Per ‘ 

objection would appear to be fatal to Bhola 
Ram .s story. But i„ addition there is much 
more to he .said agaiii.st its truth Bhola Tin 
J.stinctly deposes that this e, rious loan 
to be made to bim and to DitrShand 

sa, how eameitthat the balance was struck 

in Ram Chand .s books and favour of D' 

Chand, one of the very persons toffom T^e* 

money \\as to be advanced^ It ic aA j 

surprising to find the entry made in f ^ 
of Dlwnn PLo.ari ^ maae m favour 

‘ Chand, as representative of thp 

principal But upon Bhola Ram’s astLnd 

ing: explanation, it would be absurd to find 
le entry made in favour of the person to 
whom, jointly with Bhola Ram tifn * 

was to be advanced. Diwan Ch’and anTT'^ 
brother Ganga Ram, who depo.,ed in Bhola 

with ^St;;i.s'‘ 

“m! “Xs ci^a^T’- 
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and if Bhola Ram's story is true, it cannot 
be believed that Uiwan Cband was absent at 
the time. Furthermore, if Diwan Cband was 
not present and knows nothing about this 
amount, how came tlie entry to 1)3 made in 
his favour anil how can lie explain his writ¬ 
ten agreement of the 26th June 1906 in 
favour of plaintiff. Bhola R.am has had to 
admit that lie at one time owed Ram Chand 
a sum of Rs. 1,250 on a liniuU and he has 
entirely failed to prove that he paid off that 
debt. It seems to me that the debt on the 
hnndi was novated by the striking of this 
balance for Rs. 1.000. It is possible that the 
balance of Rs, 250 w’as paid off by Bhola Ram 
or that Ram Chand remitted that amount in 
consideration of Bhola Ram striking the 
balance. But be the explanation of this 
difference what it may, I have no doubt that 
the Courts below are right in holding that 
Bhola Ram was actually indebted to the 
deceased Ram Chand to the extent of 
Rs. 1,000 at least and that ho agreed to 
re-pay that amount with interest. It is 
argued that at the time when the balance was 
struck (the 2drd May 1002), the debt on the 
was time-barred. But w’c do not know 
when that sum was payable, and in any case, 
even it the debt was time-barred, a promise 
to pay it would not be void as being without 
consideration, (section 25 (m) of the Indian 
Contract Act). After full consideration of 
the case and iff the arguments addressed to me 
at some length by Mr. Nanak Cliand, I see no 
reason to interfere with the findings of the 
lf)wer Courts and I, therefore, dismiss this 
appeal witli costs. 

Appeal dismissed. 


(s. c. la" P. W. R. 1910.) 

FUXJAB CHIEF COURT. 

First Civir, ArPicAr, No. G39 ok 1908. 

May l;i, 1910. 

Presf*ni: —Jlr. Justice Shah Din and 
Mr. .Justice Chevis. 

NAXAIC (.\IAXAK) CHAND— Plaintiff 

—Appellant 

M E IT R J A A V A Y A—D E F E N D A N t— 

Respondent. 

r,r Kill tun’ /LiTciV/i/ ro»iiUfi(nt< of 

.unit ill .<i-i:ri,l ,nOi-l.j.iHi'-<Ueih~-n'h(',i last sifiicr. 
fi'iii’i* ilic I’ri’rions ones—(Joinlitioiial sole —Itiijht of 
.^iilt Uit m.irtij'He’e—Pnujuh Aliennfion of I/ind Act {[ 


1900) 8. 9 (2) — Caiisc o} aerton— Transfer of Property 
Act (rro/18S2), jj. 08. 

A plaintiff, whoso right to suo had not accrued at 
the date of institution of suit, cannot claim a decree 
simply on the ground that his right to suo has bo- 
come complete during the pendency of the suit. 

A recital in the last inortg.'igc-decd that the mort¬ 
gagor shall pay the amount duo under the previous 
mortgage-deeds at the time of redemption, supersedes 
the sBpulations made in the previous deeds fi.«ing the 
time of payment by the mortgagor of tho mortgage- 
money. 

A mortgagee's suit to recover the mortgage-money 
due on a mortgage-deed, in which tho mortgagor 
agrees to pay it within a certain number of years, is 
not maintainable before tho expiry of those years. 

A mortgagee of revenue paying land with condi- 
iioiial s.alc is not entitled to get its po.sso.ssiun in case 
of moi-tgagor’.s default. The only remedy left for him 
now is the one provuled under section 9- (2) of 
Act 1 of 1900: the Inst ]>roviso of section 68 of the 
Transfer of Property Act cannot help him in tho least. 

Ditla Siiiiih V. Dial Sifr/h, 22 P. R. 1910j 29 P. W. R. 
1910; o Ind. Cus. 902, followed. 

First appeal from the order of the Sub- 
Judge, 1st Class, Lahore, dated the 19th 
]\Iarch, 1908, dismi.ssing plaintiff’s claim. 

Rai Sahib Lala Siikh Dial, for the Appel¬ 
lant. 

Sheikh Taj-nd-diu, for the Respondent. 
Judgment.— The plaintiff in this case 
sues for possession of land as mortgagee. 

Thres mortgage-deeds were executed in 
succession by the defendant. By the deed, dated 
the 2lird October 1S84-, defendant mortgaged 
certain land in favour of Rattan Chand and 
Nanak Chand, sons of Ram Chand, for Rs. 400. 
Tho conditions of this mortgage-deed are to 
be found on page 5 of the paper-book. On 
the 9th December 1890 the defendant exe¬ 
cuted a fresh deed in favour of tlie same 
parties placing a further incumbrance of 
Rs. 1,000 on the same land. The conditions 
of this deed are to be found on pages 7 and 8 
of the paper book. On the 2Sth October 1891, 
Rattan Chand executed a deed of relirniuish- 
ment in favour of his brother Nanak Chand. 
This deed covers the above-mentioned mort¬ 
gage-deeds. On the 4lh August 1897, de¬ 
fendant executed a mortgage-deed in favour 
of Nanak Chand alone mortgaging the same 
property ns before with n little additional 
land. By this deed a further incumbrance 
of Rs. 1,200 was created. The conditions 
of this deed are to he found on page 14 of the 
pnper-hook. The plaintiff now sues for 
possession and the defendant pleads inter alia 
tliat tlio suit is premature. The first of the 
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issues framed in, the case is whether the 
claim has been instituted before time and the 
Subordinate Judgre havings decided this issue 
in favour of the defendant has dismissed suit. 
The plaintiff appeals. 

As will be seen from a perusal of the deeds, 
all the three mortgage-deeds are without 
possession. The Hrst deed states that the 
defendant will redeem the land on payment 
of the mortgage-money after the expiry of 
ten years. The same condition is to be found 
in the second deed in which there is a further 
condition that if the land is not I’edeemed 
after the expiry of ten years, it shall be 
considered as sold outright in lien of the 
mortgage.debt. In the third deed, the de¬ 
fendant agrees as before to pay the mortgage 
money with interest and redeem the prooerty 
witliin ten years, in default the mortgagee 
to be at liberty to recover bis debt from the 
mortgaged land and other property of the 
moi tgagoz* or in the alternative to enforce the 
condition of fin/-ht}-/rafn recited in the former 
deed. In tliis third deed it is also recited 
that, the mortgagor shall pay tlie amount due 
under both of the previous mortgage-deeds 
at tlie time of redemption. 

Having regard to the terms of the deed as 
above set forth, it .seems clear to ns that 
the parties intended that the conditions of 
the former deeds should be superseded by 
tliose of the last deed. The present suit 
was instituted on the 8th January 1907, /. e., 
less than ten 3 'ear.s after the last mortgage- 
deed; at:d as this deed gives the defendant 

ten years'grace within which to pay off the 

mortgage-debt and redeem the property, the 
suit for possession certainly seems to be 
premature. On the 2Gth June. 1907, an 
amended plaint was filed- Kven this date is 
within ten years from the date of execution 
of the last mortgage-deed. It is true that 
the period of ten years expired while the suit 
was still pending, hut wliat we liave to look 
to IS the date of in.sHtution. A plaintiff, 
w ose I’lffht to sue had not accrued at tlie 
( ate of institution of suit, cannot claim a 
ecree simply on the gi-ound that his right to 

orthe the pen,lenoy 

tt.crp'ii'l,'’" " v":’ t"'" l««t deeas, 

'vav o 

maLs no ’darm to'"!'- 

Whof ^ ‘ possession as owner. 

hat he claims is possession as moitgagee or 


a money-decree. Tlie claim for a money- 
decree is not clearly .set forth in the plaint, 
in which lie merely asks for possession or for 
any other relief to which he may be entitled. 
As regards the claim to possession, tlie only 
condition in the deed entitling the plaintiff 
to take possession is the one which states 
that in ease of default, the mortgaged pro¬ 
perty shall be considered as sold out right; 
and this particular remedy is now barred by 
the Punjab Alienation of Land Act. The 
deed does not provide for the plaintiff's 
taking po.ssession as mortgagee, and such a 
provision cannot be substituted for one en¬ 
titling liim to take possession as owner. See 
Duln Sivgh v. Dial Singh (1). Tu view of 
this ruling the learned counsel for the plain¬ 
tiff-appellant states tliat he does not press 
the claim for po.ssession, but only asks for a 
money decree. Still we are of opinion that 
as under the deed, a period of ten years is 
allowed to the mortgagor for redemption, and 
it is only in the case of default to redeem 
witliin the same period tliat the morlgagee is 
empowered to recover his principal and in¬ 
terest, this suit, brought before tlie period of 
ten years had expiied, is premature. Por 
the plaintiff it is argued that the i-ecurity 
having been reduced by reason of the con¬ 
dition of Bai-hil■ if}fa having become un- 
enforcible, the plaintiff is entitled to recover 
his money even witliin tlie period of ten 
3 'ears and we are referred to section 68 of the 
Transfer of Property Act. The last para¬ 
graph of this section is stated to be applicable 
to the ca.se; but it is admitted that the 
mortgagee in this case lias not required the 
mortgagor to give Iiim “another sufficient 
security for the debt,” so that the mortgagee 
cannot take advantage of this paragraph. 
And, as is pointed out in Dull. Singh v. 
Dial Singh (1), though the particular and 
special remedy given in the mortgage-deed 
no longer exists, tliere is in substitution 
thereof another special remedy, that is, the 
remedy given by section 9 (2) of the Punjah 
Alienation of Land Act. 

We hold, therefore, tliat even a claim for a 
money-decree is preniature. T!-e appeal fails 
and is dismissed with costs. 




(1) 2-2 \\ n. IDlo ; 2‘) 1‘. \V. 
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KAKTR-CD-DIN t*. KIFAYAT-UL-LAH. 

(b. c. 7 a. L. J. 1095). 

AI.LAHABAD HIGH COURT. 

Lf.tteks Patent AppKAr< No. 54- of 1909, 

February 5, 1910. 

Prespuf :—Sir John Stanley, Kt., Chief Jutljye, 

and ^Ir. Justice Banerji. 
FAKHK-UD-DIN SHAH— Defendant— 

A|M‘EI;[.ANT 

KIFAYAT-UL-LAH— Plaintiff— 

RksPONDENT. 

i[nhininmif}n:i //fit*—ITHnnK iSc’Ao"/—Wjujf— Ural 
(Irtlirallon — Ir\fvtTurr from Jimiiiitj-^-MouHijrtiii'nt of 
Wnqf pyopcrtif-Advcr.-ty ^wsf.'s/on. 

An oral dodicatiou may ho inferred from repute 
a»i(l from facts which lead necessarily to the inference 
that there was such a dedication. 

The Andin" of the lower appellate Court was that 
b}* a family arrangement certain landed })ropei ty was 
to ho applied to defray the expenses of urA and fntchn 
of its owner. The property was placed under the 
management of the family and the income thereof was 
applied according to the arrangement: 

lleUl, on the above Andin", that no inference could 
he drawn that there was an oral dedication of the 
prr)pei‘ty as miiff. 

'I'lte members of a family, umlor whose management 
:i ini<if property is place<l, cannot afapiire title to such 
]>ioperty by adverse possession. 

Appeal tiiuler .•scetion 10 of tlie Tiefcters 
Paient against a denree of .Mr. Justice Kara- 
mat Husain, reversing a decree of the Dis¬ 
trict Judge of Bareilly by the following 

Judgment.— T he following pedigree 
which is admitted by the parties will help in 
understanding the relation of the parties to 
the case:— 


KAI.ANn.\R SHAH 

I 

Ikhahumnissa 


1 'I 

Siraj*ucl*<1in Sliah Mailap IJaklisli Shalml)«ud*(lin 


Aniin-u<tdui 


r 

TafaZ'Zul 

Husain 


I 

Altaf Husain 


Aliin-uii>niss.'i 

iiunm-iuhdin Kashf-v.n 

nissa. 


I 

Fukhr-ud'diii Shall, 
defendant b*o. I. 




I'arid-ud'din 


The facts out of which this appeal arises 
are as follows; — 

Alim-un-nissa, daughter of Amin-ud-din 
Shah, undei- a sale-deed, dated the 5th August 
lb04, sold i sliarc of a timber yard in Shaha- 
mat Ganj, forming part of propelry which 


belonged to Kalandar Shah, to the plaintiff 
who on (lie basis of that sale-deed brought 
an action against Fakhr-ud-din and others for 
the recovery of possession of that share pur¬ 
chased by him. One of the pleas in defence 
Avas that the property was ivaqf. 

The learned ilunslf found that the members 
of the family other than the gaddi nashin 
for the lime being had never been given their 
shares, that Siraj*ud-din Shah had acquired 
an exclusive title to the property by adverse 
possession for more than 12 years, that after 
him Imam-ud-din Shah had acquired a 
.similar title, that Amin-ud-din had not been 
long enough on the gaddi before his death to 
acquire a similar title and, (berefore, Fakhr- 
ud-din Shah and Farid-ud-diu as the heirs of 
the last absolute owner, Imaiii-ud-din Shah, 
were entitled to the property and that 
Alim-un-nissa, who was merely a niece of 
Imam-ud-din, had no share in the property 
and could, therefore, convey no interest in it. 
He also held that the property was iviqf and 
inalicnahle and on those grounds he di.smissed 
the suit. 

'I’he plaintiff appealed. Tiie learned Di.s- 
trlot Judge found that Alini-un-nissa was 
also an heires.s to Amin-ud-din Shah. He 


says; — 

**It follows that Fakhr-iid-din must he con¬ 
sidered to derive his title from the last holder 
Amin-ud-din Shah, whose heiress is also 
Alim-un-nissa.” He, however, cor*iing to the 
conclusion that the property was umqf, upheld 
the decree of the Court of 6rst instance and 
dismissed the appeal. The material portion 
of his judgment i.s:— 

“However,! think, this appeal must be dis- 
missed on the ground that tl.e property .s 
nnd, therefore, inalienable There is no d rect 
evidence as to the original arrangement hy 
which the endowment was made but it is 
clear from the evidence that for many years 
the property managed by the gaddi nashin 

for the time being, i. e., the land in Mahesh- 

pur and the shops in Shahamat Ganj, has 
been treated as endowed property and (be 
income of the property spent not only in nrs 
and fafeka for Kalandar Sbali and his de¬ 
ceased descendants but also in feeding fnkirsP 
The portion of the judgment dealing with the 
arrangement whereby the waqf has been 
held to be made is in these terms:—* It is 
common ground that after Kalandar Shah’s 
death an arrangement was come to in the 
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family (consisting’ of Ikbal-uii-nisaa, daughter 
and heir of Kalandar Shah and her three 
sons) by which certain landed property was 
to he applied to defray the expenses of nrs 
and fateha at the tomb of Kalandar Shah 
and his descendants. Tlie manager of the 
property was called oadiU nnshiu, the first 
gaddi nnslnn l>eing Siraj-ud-din Sliah, then 
next linam-nd-din Sliah, then Amin-ud-din 
Shah and after him Kakhr-ud-din Shah (de¬ 
fendant) the present incumbent.” 

The plaintiff has preferred a second appeal 
to this Court and his learned counsel has 
attacked the decree of the lower appellate 
Court on two grounds. Tlie is that the 
?t* *(■//l)eing one for the ttfs and fiiteha of 
Kalandar Shah and his deceased descendants. 
IS illusory. ^ The second is that the property 
in dispute is not ivaqf because for the con¬ 
stitution of a ^caqf an oral declaration is 
essential and there is no finding that Ikbal- 
un-nissa made an oi*al declaration. 

The objection as to tlie illusory character of 
the icag/, made for i\\Q faU hn or vrs ceremonies 
of Kalandar Sliah and his descendants is 
under the llannfi. School of the Jluhammadan 
Ijaw, as now understood, perfectly right. It 
has been settled by the case law in British 
India that a icaqf by a Ifmiafi is valid only 
when the property has been substantially de¬ 
dicated for a religious or cliantable purpose 
in the sense of being a charity to the poor. 
If well-to-do people are to be benefited, the 
purpose will not be deemed as charitable [see 
Mahomed AhsajiTiUa Chotvdkuryv. Aviar Chand 
lUiudn (1), liosamai/i Dhur Chowdhuri v. Abnl 

d^ataMalwmed {2), Blhani Mia v. Sluik Lul 
Foddar (3) and Abul Fahi Mahomed Tshak v 
liammciia DJwr Chowdhn (4.)]. 

I he fixteha and urs ceremonies in their 
popular sense are neither religious nor charit¬ 
able in the sen.se of a charity for the benefit 
ot the poor which they may claim as a matter 
of light. It, therefore, follows that a waqf 
the jateha or nrs ceremonies in their 
popular sense cannot be a valid waqf. In 

ceremonies 

i'^ Populiir sense are neither religious 
The^tenn lo explain their nature. 

ailv 13 an Arabic word and liter- 

y means the opening of a book 


01 


(1) 17 C. 498. 

(2) 18 C. 399. 
<•0 20 C. 110. 
(I) 22 C. CIO 


anji 


other thing. The Surat Alhamd being the 
first Surat of the Quran or ils beginning i.s, 
therefore, called Al Fateha. Al Faitdta is held 
in great veneration by all the Muhaininadans 
and its recital according to a tradition is tanta¬ 
mount to the recital of the entire Q 7 iran (1). 
Tinder the Ecclesiastical haw of ^ruham- 
madans the reading of tlie Quran or any 
portion thereof entitles the reader to a defi¬ 
nite reward in the next world of which the 
reader under the same law may make a gift to 
a deceased person (2). In consequence of the 
above Ecclesiastical rules, a practice has grown 
up that when a Muhammadan dies, his friends 
and relatives read the whole of the Quran or 
portions of it and make a gift of the reward 
tluy .so earn for the benefit of the soul of the 
decea.sed. As the reading of the s?naf futehat 
is deemed equal to the reading of flie entire 
Quran, practical convenience has led the 
Muhammadans to adopt the reading of the 
fafehn for the benefit of tlie soul of a departed 
friend. Ilii.s is the orthodo.x fateha ceremony 
and can he done any time for the benefit of 


(1) III Arabic Al J'otiJtfit. Thi.s Clinpter is a prayer 

ami hold in ‘jreat veneration by the Muhannuadaiis, 
wlio «,nve it several other honourable titles, us the 
chapter of protsc^ of fhaukst)ivi of tFccisUFCf 

etc. Tliey esteem it as rbe (|uintess'ence of the whole 
Quran and often repeat it in their devotions both 
public and private as tlie (’hristians do the Lord’s 
Prayer.^ Sales Quran, page I, Note (r;). 

(2) J'utoha....l\\Q offering up of pi’avers to tlio 
Almighty for the remission of the sins and tho 
acceptance into Heaven of the individual in whose 
name it is desireil, he he a suint or sinner, rich or 
poor, old or young. It consists in saying “For such 
or such a one I offer this prayer”; then repeating tho 
hrst chapter of the Quran which comprises tho 

following short prayer: “Praise be to God, tlie Lord 
of all creatures, the most merciful, the Kin^- 
ot tho day of judgment. Thee do wo worship 
ami of Thee do wo beg assistance. Direct 
nsm the right way, in the way of those to whom 
l ion hast been'gracious, not of those against whom 
Ihou art incensed nor of those who go astray”. It 
is called also tho fafeh'f chapter, followed* when 
praying for the souls of the dead, bv tlio hnndrodaml 
eleventh Chapter termed CooUioo-vallah, whicli latter 
it read tlirico over, is considered eijuivalent to havin'^' 
read the whole Quran forallthe blessings will be 
derived from tho one as fiom tho other, fciometinics 
merely tlusc prayers are oirered, at other times 
oblations are also made at the same time. Rcadino- 

or performing fafrhu over any kind of food previous 
to (hstribution, which is so eominonlv done is not 
enjoined in tl.o Quran and is eon'seiiuen’tiy an 
innovation. Pdfehas are of various kinds {rule index) 

l.y .Tatlar Slmireof composed mider 

\rp|V*'■ 
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the soul of a dead Muhammadan. The super- 
si itioiis tendency of human mind has added 
to it innovations wliich are not sanctioned by 
the Mnliaminadan Law and seem to have 
been borrowed from non-Muslim communities 
and cannot possibly be regarded as part and 
parcel of Islam. They, in fact, are stains on 
the puritj"' of Islam. One of them with 
which I am concerned is that during the first 
year of a Jluhammadan’s death his fniehot 
ceremony is performed on the third day of 
his death (sometimes the second day), tenth 
day, twentieth day, fortieth day and so on. 
After the first year it is performed, if per¬ 
formed at all, annual^'. There is, however, 
nothing in the Muhammadan Law to sanction 
such a periodical fnfehat. Another innova¬ 
tion is tluit instead of reading the Surat 
Foirhat and otTering the reward to the de¬ 
ceased on the jafehnf day. .some food is pre¬ 
pared, a priest or a Mould is a.sked to repeat 
the Surat Falehat on tlie food which is dis¬ 
tributed among the relatives and friends of 
the person who spent the money for the pre¬ 
paration of the food. Some of it sometimes, 
as a matter of usage, is given to the poor also; 
hut tliey have no claim to it as a matter of 
jlght. Occasionally sweets are substituted 
for the food and the priest recites the fnfehaf 
on them. The fact that reading the futehat 
over any kind of food is an innovation, has 
been noticed in the Quunm Islam [see 
Note 2 page (2) (579 of this report) and 
Note A. page (11) (580 of this report)]. It 
is also noticed in that book that ceremonies 
on the Ac., are not agreeable to the 

laws of Muhammad," see page 7 note (1), 

(1) On tin* third clay after the hiirial of the 
nead, th<*y jM-rforin wliat is c.'illcd teejo^ zccorut, or 

'J’li.at is they take al) sorts of 
fruits, v}io(n'voij and ji/m ••'Hjtfirl, witli its accoiu* 
jianitneiits, some nan hohm, otJier.s. merely nutiul 
and .•‘itiHifi togetlier with a sheet made of 

tiower.s unjujjn, a»ul Ootl liittion and place them 
tlie day previous to tin* Zinrat on the spot where 
tlie individual liiod. On the Zinrat morning at 
ilawn of dav. the male relatives alone of the de- 
c«-asecl and accomi)any the above arti- 

ele to the grave, and there make Khattim i.e., 
(*) j. have the whole of the (^nrnii read 
«.ver \}j the Mii!!n>i, onee, twice, or ofteiier. This 
is done bv distrihuting four or five jom (sections, 
which there are thirty) to each of the readers 
who get through them very rajudly. Among the 
rich, fifty or otto hundred ^[ullas sit down and 

(*') Or the transferring the benefits of the reading 
of the Qnrnn to llic person deceased. 


(page 580 of this report). From what has 
been said it follow.s that the fatehaf ceremony 


reading it tlirougU bestow its benefits on the de¬ 
ceased, Some have the greater part road tho 
tnghb before and got it only concluded at the grave 
on the morning following. This done, they spread 
on tho tomb a white, red, or any other coloured 
cover, layover it tho Phnl-ki’Chadnr (sheet formed 
of tlowera), and burning henjameii or aloes wood 
pastiles, tliey offer fatcha and each one throws a 
few flowers into tho Urijnjju and, offering supplica¬ 
tions for tho remission of his sins, applies some of 
the above l''rgujj<i together with the flowers to the 
grave, nearly over the position of tho head or 
chest. Fateha being offered, they distribute the 
eatables among the llnfiziust MuUas, poor fnkirs 
etc., and to all others. Or men merely take the 
above articles to the grave, offer fafehn and 
distribute them there; uud as at tho funeral, 
so now, they give away in charity wheat, rice, 
salt, and pice (coppers), or onlj* a few pice. Thou 
having offered tho dnccifi kcc Jatiho, they depart. 

These eercnionics arc not agreeable to tho 
laws of Iduhuinmad: but inerclv customs current in 
Hindustan, (^unoon-i-hlnni by Juffar Sharreef, com¬ 
posed under the direction of and translated by (r. A. 
Horklots, M. D. page 28.7. 

Chapter XL. Concerning tho fatiha or offerings 
to the dead, ou the tenth, twentieth, thirtieth 
ami fortieth day after the demise; and tho qaar- 
torly, half yearly, nine-monthly ami nm\:u\l /ntHui. 

The tenth day Ziltrnt. For nine days after 
the death of a person, most people neither goto 
cut ordiink anything in the house of the family 
of the deceased; nor invite any of its members to 
nnv cntortaininent at theirs. Moreover, none of tho 
family eat flesh or fish for nine days; nay, they re¬ 
frain from all food which is seasoned. This is likewise 
not agreeably to books, bat merely a custom in 
llindli (India). 

On the ninth at noon, they prepare van 
and halna or hahvn and chniwtian ami having 
delivered fatiha over them in tho name of tho 
deceased, all tho members of tho household par¬ 
take of them and distribato a little to the neigh- 
hours around. 

In the evening they dress Polaa and curries 
and liaving invited their relatives, friends and neigh- 
hours beggars and fakirs to partake of them, 
they eat and distribute and send to tho burying 
ground/ofriV his portion. It is, however, customary 
among tho vulgar never to eat any food cooked 
at their own houses after having partaken of the 
above tenth.day foo<l and when they receive such 
shares of tho food, they never allow it to bo 
brought within door.s; but go and oat it oiitsido 
in tho nro.i in front of tho linu.se. Some foolish 
peopK-, conceiving tho tenth-day food had, do not 
partake of it all, believing that by so doing they 
would bo deprived of the very useful faculty of 
speech. All this is nothing but mere fancy and 
imagination. 

On the morning of the tenth, they perform the 
Ziarnt, as detailed for the third day in the pre¬ 
ceding chapter. On the nineteenth they prepare 
itoii, chnjxitian and hahra, offer fatiha over them 
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in this popular sense means the preparation of 

ill the namo of tlio tleoeiisctl an«I distribute them. 
At the time of the fatiho such Hoivcr sheet, 
etc., as were ilcpositecl iieur the food, they convey to 
the gfrave, and spread the former on, ami upplv the 
latter to it. But there is no Ziurctf on the morniii" of 
tlio twentieth day. 

A few also dress some fooil on the tiiirteeiitli, offer 
ftihJio, oat and distribute. 

On the tliirty-ninth ilurin^- tlic thiv. thev cook 
pohto as on the tenth ; but at iiisfhc thev pre- 
imre plenty of curries, inJnn (or fried food), lutluo 
etc., (/. e., such dishes as the cleceaseil was in the 
habit of eatiu*' durin»- Ids life), arranife them on 
plates, together with rr.jnJJa Soofrni. Knjal, Vbeer, 
jKiti siipari, some of the clothes and jen-eh of the 
deceased which they deposit on the spot where the 
individual gave up the ghost, ami over them sus¬ 
pend to the coiling a Hower garhuul. This cere¬ 
mony is denominated luUmlUhhui'nti or fillim'- the 
grave. ” 

Some foolish women believe that on the for- 
tieth day the soul of the dead leaves the house, 
if it has not done so jircvioiisly ainl if it has, it 
returns to it on that <lay, takes a snrvev of the 
above articles, ])artukes of such as he takes fanev to. 
swings by tlie llower wreatij. takes a smell of'tlie 
Stnnl-il and departs Tliv.<i' .onjiiuig ttml 

ihnn>j.<, fioii'CVCi'y tifc nil III imritfiini.'^ mol I'finunpirufl tf 
nnlinrful. 

T hc 3 ' sit u)) all that idght and if tlierc be anv 
or Mmdovil recitei-s ’ presenl, thev continue 
rei>eating them. 

The following is another custom, r/i., tluit fur 
fort\ days tliey place daily ou the spot n herc the man 
• leparted Ids life, a new iihl,li4iffi (earthen tumbler) 
Idled with water, with or without a ,oti (Wheaten 
cake). The water is left ihere all night and ue.vb 
mormng poured on any green tree, ami the bread 
Sind ohkhoro are given away to some fakir or 
other, 

llic\ generally light a lamp on the >pot wJjei’o 
the person died, whero the body was washed, ami 
some also ou the tomb for three, ten. or lortv ni'dUs 
and until the fortieth day. They .send every evenim*’ 
to the 2fa!ijltl a now ahkhora of water, roti with 
(fhee spread on it, or without i/lirr but sugared, or 

•iilii, boiled rice etc., ami any one there offers fa 'nha 

o\er them in the name of the defunct and cats 
them. Ou the morning of forteith. thev perform 
Ziarut as before detailed. 

On the third, si.ytli, ninth, and twclveth month 
utter the do.ith of a person (women generally ob¬ 
serving these ceremonies a few davs before the expi- 
ration o[ the above periods), they in like manner me- 
pare pohw, etc., and having had fdtilia offered over 

them, oat and distribute. 

for the s..k mendoacd davs 

uml^ou the deceased clothes and money: 

uuu on the evening of the aliove fatlha da\- 

th^grTr “ (Howe- sl^oot) ou’ 

thf tortk'tirXy uua'Anmml 

.lays, they arc pmhibite.I ZL rcnaiH.... thither ""i"’ 
ts, morcorcr, not customary foJXm ^ doX 


food or sweets at the death auuiversary of a 
deceased Muhaniraadan which after the re¬ 
cital of the is distributed among Iho 

friends and the relations of the person who 
spent the money over it witliont any it- 
gard to the poverty of tlie recipients. No 
one who is familiar with tlie Ilanafi law 
can say that a waqf for spending the in¬ 
come of the endowed property in prepaiing 
food, which, after ttie reading of the Surat 
I^atehat over it, is given fo people without 
any regard to their poverty is a waqf for 
a religious or charitable purpose. The pre¬ 
paration of food and the reading of the Surat 
JPatehat over it cannot possibly be a religious 
act and the giving of such a food to persons, 
who are not poor and who cinnot claim it as 
a matter of right, is no ’charity’ in the sense 
in which that term is used in the case law 
of jraqJ. 

The illu.sory character of a wjqf for rhe 
annual fafrha ceremony of an ordinary 
Muhammadan in its popular sense is not a 
merely conclusion from tlie premises that a 
valid waqf may only be created for a religious 
or charitalile- purpo.se ami that the fitehat 
ceremony of an ordinary deceased Muha- 
madan in its popular sense is neither re¬ 
ligious nor charitable. It has loeen express- 
ly held in Kahloohi Sahib v. Nimcr-nd-deen 
(-jJ, that a loaqf for the annual futihat 
ceremonies of an ordinary deceased Muha- 
niadan, although tlio.se ceremonies necossarily 
involve tlie distribution of charity, is illusory 
and void. 

(•>) 18 M. 201. 

It U meritorious for iik-:: to go ami offer fnfiha on 
the ga-avc every Krid iv; but the geueralitv of people 
do it on Thursday, * ‘ 

After the first year the deceased is numbered with 

deceased ancestors, and fatelia offered in their names 
conjointly, by some at the fatlh i of Shubw-Bimt 

(page lGti)anabyotliersatthc arfi or the Baarid 
feast (page 176). 

Those who can afford it dress victuals of soino 

kinds or other, more or loss on the auniversarv 

day of tlie imlividnars death, and have Fotiha offered 
in his name.** 

Those who have performed on this dav briii" 
slur or milhi poiaa and offer fatrha over it in 
the name of his lioliuojis Muhammncl Mustafa ( + ) tho 
pcacolotc). 


Q-u,ou,i M,„n In- J.-.Efar SI,un-oof co,„|,„so,| 

the direction of and tran.slated be (i V irci kint.. \r 

1)., pages 286. 2SK • ' ’ -'f- 

jt) r.earncMl men nov.n-olbn- ./b/fViiMM-oi- b.nd; n,-o. 
bably because the Prophet n-vor di.l. M; ,. 
page 167, hy {J. A. Ucrklut^. ^ 
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The ease of Kaleloola Sfiheb{f>)wii^ followed 
in Zoolcka Bthi v. Syed Zmnl Ahedin (6). 
Tyabji, J., in that case made the following 
remarks:—“I will first deal with the Bargah 
of Saiyid Badar ud-din near Jail Road—what 
is the character of that property? It is alleged 
that it is a witqf: and that it is a religious 
fUrhie, which cannot be treated as private pro¬ 
perly and that any dedication of property for 
the purpose of maintaining it and keeping 
it up would be a v'alid dedication and ought 
to be construed as icaqf by this Court. 
Undoubtedly there are shrines and tombs of 
great religious teacliers which are regarded 
with very considerable feeling of reverence 
and sanctity by various ilusalraan communi¬ 
ties in the various parts of the world. 
But it does not follow that you cm convert 
every tomb into a shrine and tie up property 
for the purpose of maintaining that shrine 
or for the purpose of performing ceremonies 
at that shi'ine. The distinction between pri¬ 
vate tombs of ordinary individuals and the 
shrines of gi eat religious teachers entitled 
to reverence by the Muhammadan communi¬ 
ty is clearly sliowu in Llie case of AM/eWa 
:<nhih V ynscci'udeen Sahib (o). There, ‘a 
^(iihammadiiM lady by an instrument in 
writing (ledicatcd certain movable and im¬ 
movable properties for the up-koep of her 
husband’s tumb and for the daily, monthly 
and annual expenses of the aforesaid Mauso¬ 
leum, sucli as liglitiiig frankincense, flowers, 
and the .salaries of l epeaters of and 

readers of benediction, etc , as well as for the 
annual ceremonies of the deceased 

and ‘after my deatli for my annual fateha 
ceremony.* ’ 

It was held on appeal, reversingMr, Justice 
Davies’ judgment, tliat tlio instrument was 
not a valid wmjfnaaia and was void ascon- 
travening the rule against perpetuities. The 
judgments of the Court iu that case are very 
elaborate and tliey refer to many original 
authorities; therefore, I do not think it neces¬ 
sary to I'efer to it (them) more in detail. At 
pige2U5 of the judgment in appeal, liowev'er, 
it is observed as follows : — 

‘In tlie ab.senee of any expr’ess authority 
showing that a dedication for ceremonies at a 
private tomb and for that pui'pose only is 
valid under Muhammadan Law, we do not 
tliiiik we ought to uphold tl;e deed. It 
creates a perpetnily of the most useless de- 

vO) 0 Bum. L. U.lOoi?* 
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scription which would certainly be invalid 

under English Liw (page 213).Had it 

been shown that such perpetuities were 
recognized as valid under Muhammadan Law 
we should have felt constrained to uphold the 
deed, but in the absence of such proof, we 
think the general rule of public policy should 
pi’evail.’ (page 214'.) 

I entirely agree with the principles laid 
down in the judgment I have just referred to 
and I do not think that there is anything in 
the Muhammadan law to justify the tying up 
of property for the purpose of maintaining the 
tombs of ordinary individuals. The ques¬ 
tion, therefore, arises; what is the nature 
and character of the particular tombs with 
which I have to deal in this case? Are they 
the tombs of such high z’eligious teachers, 
that the dedication of property may b 3 con¬ 
sidered iv.iqfs or are they the tombs of ordinary 
persons? 

There is nothing in the evidence in the 
case to show that, beyond the fact that 
Saiyid Badar-ud-diii was a member of the 
Rafai family, he was entitled to or possessed 
of any peculiar distinction. It is not shown 
that he was a particularly learned member of 
the society or that he was looked upon with 
reverence by the Musaltnan community or 
that he was considered a Pir According to 
the evidence before me, he was an ordinary 
member of the Rafai family. The tomb came 
into existence a comparatively short time ago 
as is .shown by Exhibit 2, which is dated the 
16tU May, 1812. and it was executed by a 
lady named Baji Bibi” pages 1063—64. 

Blair and Burkitt, JJ., referred to Kalelloola 
Sahib V. Nu$eeruddin Sahib (5) in Muham¬ 
mad Mnnatcar Ali v. IZisulan Bibi (7), and 
Stanley, C. J., quoted it approvingly in 
Sayed Mustafa v. Amina Bcgani(S). Bvnerji, 
J., in Saiyid Mustafa's ra$e(,S), with reference 
to the ruling in Kaleloolah Sa/*t6(5),remarked: 
“I am, with great deference, unable to agree 
with Collins, C. J., and Parker, J., that the 
u-aqf was not for pious and chai itnble uses 
and my opinion coincides with tint of 
Uavie.s, J., page 560”. With great respect 
due to Banerji, J., lam of opinion that the 
view taken by Collins, C. J., Parker J., and 
accepted by Tyabji, J., Blair, J., Burkitt, J., 
and Stanley, C. J., is in accordance witli tlie 
rule of i\\e lianafi School of Muhanitnadan 
Law as it has been settled by the case law 
(7) 21 A. 320. (S; 2 A- L. J. 519 at p. 539. 
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in British India. Tke *wor:I charifcahls’ lias, 
no doubfc, a wider signidcatlon in Mnsalinaii 
Law [see Miih'imm'id IsrciU Kh^n v. Sashti 
Churn GhosQ (9).J Bat now uader the rul¬ 
ings of the Privy Council, ‘‘charity” means 
charity to the poor. 

So far as the death anniversaries of dead 
persons are concerned, I arn, howevoi*, bound 
by a recent ruling of a Division Bench of 
this Court in Bihha Jon v. Kalnb Husain 
(10). The material portion of the ruling is 
in these terms: “The remaining Rs. *200 

is appropriated to the death anniversaries 
(barsi amwat) and to the repairs of the 
Irnamhara. The latter is admittedly a legiti¬ 
mate object of u'iqf. The content! >11 of the 
respondents is that the death anniversaries 
{barsi amera/) should be understood as mean¬ 
ing the death anniversaries of the members 
of Najibau’s family and we think that this is a 
reasonable interpretation tj be pub on the 
words. We have cometo the conclusion, after 
considering the evidence and the arguments, 
that the waqfuama was not illus>ry and 
there was an intention of creating a 
substantial waqf for pious and cliaritable pur¬ 
poses and we hold that the objects for which 
the iraiif was created were valid.” Page 1*28. 

Having dealt with the fufidiaf I now deal 
witli urs. Crs literally means the union 
of husband and wife for the first time and 
as it is desirable under the Muhammadan 
Law to give a dinner to Iriends after the 
union, the marriage feast (valima) is also 
called urs (1 and 2). According to the Sufis, 

0>) 19 C. -UO. 

;10) G A. L. J. 115 ; 31 A. 13(>; 1 r»d. Cas. 7G3. 


(1) i<>.* (Az. S Msb K.) ami urs (Az. S. K.) sub 
iiists from ahra.-ni as signifying- ‘•he liad his wife eon 
dnetcMl to liini on tlic ijce-isioa of his Tiiarriage, 
and ho went unto her.” (Az T. A.) Tlio cere 
mony of eoiiductiug a bride to Ijcr husband 
Ohi-sli :—) or the ministration or performance o1 
a marriage, and of tlie ceremony of conducting th< 
bride to her husband : (T. A.) or (simply) marri 
age ; wyn, Nihih (K. T. A.) because this is the rou 
thing intended by (thihnis (T. A.); in the first o 
those senses it is muse, and fern. only. As niasc 
its ))I. is n-'sut ami as fern, its pi. is '»/n-ff.<(Msb). llonei 

(the trad.).“whei 

any one ol you is iiivitetl to a marriage feast, o 
a least given on the occasion of the eomluctin* 
^ bride to her husband, let him consent ’ 
(Mgh). and hemeo (Az. T. A.) a marriage feas 
tA., Ubeyd, Az, O. K :) or feast imulo on tiic ocea 
810 U of conducting u bride to her husbaml( Msb) ii 
tins sense it is mase : O.) m- fern, and some 


the death of a saint brings about his union 
with God (3) and they, therefore, call the 
anniversary of his death urs (the union 
day of the saint with God) and by the analogy 
of the marriage feast, make, on the anni¬ 
versary of his deatli, illuminations at his 
shrine, prepare food and dustribute it among 
the people irrespective of their poverty. Some 
•of the food may be given to the poor but 
they cannot claim it as a matter of right. 

Such being the nature of I he urs ceremo¬ 
nies, they form no part of the religion of 
Islam nor do they necessarily involve any 
charily to the poor and a ivaqf for the urs 
ceremonies of an ordinary Muhammadan or 
even a saint cannot be a loaqf for a religious or 
charitable purpose. The illusory oh.aracter 
of a waqf for the urs ceremonies of au ordinary 
Hanafi, so far as lam aware, has not been 
decided in any reported cise. There can, 
however, be no d)ubt that according to the 
rules of the Hanafi Law a wiqf for the Urs 
ceremonies of an ordinary llannh cannot be 
a for a religious or charitable purpose. 
]\[aulvi Aslaml in his work called the Sujinatul 
Najat says: — 

“One of the abominable ads is the 
ceremony of holy men and of wealthy person- 


limes mase. Jj'iiw's Arahil' Etojlisli Lc.rlcon Book 1, 
Part V, page 1899. 

(2) r/v(l) Mun-iago festivities as distiiiguislicd 

from “tlu- marriage ceremony” [marriage]. 

(2'«) A term also used for the ciremouics observed 
at the anuivorsarv of tiie death of any cjlebratod 
Saint or Mnr.AtUL Dirfionanj of [slam, page G53, by 
Hughes. 

(3) Sufism as it has developed in the course of time 
is, according to learned Orientalists, mainly borrowed 
from the Indian philosophers of the Vedenta School. 
Its chief doctrines arc that the souls of men differ in 
degree, but not kind from the Divine Spirit of which 
they are emanation and to which they will ultimately 
return and the spirit of Ootl is in all, as He made and 
(is) in Him; that lie alone is perfect love and beauty, 
.and that hence love to Him is the oidy real thing and 
all besides is mci e illusion; that this present life is 
one of separation from the Beloved, that the beauties 
of nature, music and art revive in man the divine 
iilea and ro-call his affections wandering from God to 
other objects. They, therefore, taught that man must 
cherish these sublime affections and obstractions, 
concentrate his thoughts on God and so upin-oximatc 
to his essence ami thus reach the highest state of 
bliss, (’. <•. absorption into the eternal. The\’ hold 
tliat the true cud and object ot bumau life is to lose 
all consciousness of individual exi-itcncc, to .“ink in the 
Ocean of divine lib- “ as a bn- iking bubble is merged 
into the stn'am on the surface of which it has ft>r a 
moment risen”. The Ii'‘lIsJnin by F. A. 
Kalciu, pp. 233-0 1. 
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flgres in the manner in which it is done now-a-* 
days (which coiisisfs of grand illnmina- 
tions, beating of large kettle drums and play¬ 
ing on flutes and tambonr des hnsqiie at the 
time of devotion, and dancing and ufting sandnl 
paste and taking it round in a cover with 
great pomp and singing poems and bowing 
and paying respect to tombs and kissing them 
and prostration before them which acts are 
done by vulgar people ; and of other acts of 
this kind). Such acts are shameful iniquities 
and abominable innovations some of which 
are deadly sins or apostacy.’* Portions from 
l:>njinattd Nnjat printed with Vharagh-i-Hida^ 
vat, Moh.-.mmadia Press, Bangalore, p. 385. 

* * * * « 

i^laulaiia .A/,i/aiI Rahman of Deoband, wlio 
is a learned llanoix of great piety and reputa¬ 
tion, in answer to tlie following two ques- 
tions put to him answered to the effect that 
a/a’in its popular sense is unlawful and that 
a xiaqi foi it, unless it b? for tlie benefit of the 
poor, is void. 

* * * # 

Q^ucstum :— Is the nx's of holy men in relig- 
ion,^ be Uiey sxtfxs or Ieni*ncd, lawful or unlaw¬ 
ful i liat is the authority for Ijoldiiig /(/•*' ? 

Since wli it time has tliis usage orne into 
existence? 

— Is the dedication of property or 
land for tlie xu-s of any holy person lawful or 
unlawful? You will please answer the ques¬ 
tions referring to authoriative books. 

Answer (1):— An urs in its popular sense 
IS not lawful inasmuch as gatliering together 
on a tomb is against the holy tradition or the 
.saying of t he Propliet (may peace he upon him.) 

Do not make my tomb a place for festivities." 

1 he ro's in its popular sense includes many 
things which are unlawful innovations. It is 

for tliis I’euson that the cereiuuny of tirs be¬ 
comes unlawful and ouglit to be avoided. 

Ihe Porphet (may peace be upon him) 
lias said Bvei-y innovation is going astray 
(from Lslam)." 


.'la.y/rc/' (2) ; — 
i.s to feed the poor 
ling expenses, i. e., 
the ivoqf is lawful. 


If the object of the xcaqf 
and to pay their ti’avel- 
the poor of the locality, 
If it is for the ceremo¬ 
nies of theiirs and for unlawful extravagances 
in illumination etc., the xuaqf is unlawful. 
There is no distinction between a holy person 
and an ordinary individual in this ; and the 
t ulc for ail is the one and the same. 


Maulvi Abdul Haq of Lucknow answers 
the question put to him as follows:— 

Qicestion : —Is the fixing of the xirs day after 
a year lawful or unlawful? 

Ansivcr :—In the Tafsir of Mazhari this 
is stated to be unlawful. Shaikh Abdul 
Haq Dehlavi has reported from his Pit that 
there used to be no urs in olden times and 
that it is one of the innovations praised by 
people of recent time. This is stated in the 
bookcalled Ma shxitFissanah. Shah Abdul Aziz 
Dehlavi in some of his letters write.s :—*‘The 
fixing of the vis day is due to the fact that 
the deceased person on that day pa.*«ses away 
from the world of deed to the world of re¬ 
ward ; but any day that an itrs is done is meri¬ 
torious. Son of Jurair has reported from 
^luhammad, son of Ibrahim, that the Pmphet 
(may peace be upon him) u^ed to visit the 
graves of the martyrs at the beginning of 
every j'ear and used to say *‘i\Iay safety he 
for you in consequence of your patience. 
The next world is good for you.” Abu Dakar 
Omar and Osman used to do the same. 

(luestioxi :—Is the eating of the food cooked 
at an urs and given to guests lawful? 

Ansner:—The eating of what is prepared 
with the intention of entertaining people 
is lawful botli to a poor or to a well-to-do 
person: and the eating of what is pre¬ 
pared with the intention of giving in charity 
to the poor for the benefit of the soul of the 
deceased is unlawful save to those w’ho are 
poor, because charity {tassaddaq) is for the 
poor only and a gift may be for a well-to-do 
pei^son. So stated in the Jaxna^^nUBarakat. 

The pussagen quoted from the Sajitia-txd’ 
Fajut and the fnlxvi of Maulana Azi/ul 
Halmnian clearly show that a xvaqf for the vrs 
ceremony in its popular sense is void. The 
fatxoa of Maulvi Abdul Haq shows that 
according to the Tafsir of Mazhax'i, itrs is 
unlawful, that what is lawful according to 
Shah Abdiil Aziz is the visit of the tomb of 
a deceased Aluhammadan and following the 
e.xaniple of the Prophet and the three Khalifas 
to recite some Quran for the benefit of the soul 
of the decea.sed. This does not in an way 
involve any expenditure of money. The 
fafxra also shows that on the ids day food 
can be prepared for entertaining well-to-do 
people. This, of course, will not be charity. Ib 
also shows tliat if food is prepared for the 
poor, it is unlawful for any one wlio is not poor 
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to eat it. A ^vaqf for giving food to the 
poor on the Urs day in such a way that 
they may claim it a.s a matter of right 
will, no doubt, be valid. Any how as theire 
is no speciScation in the finding of the 
lower appellate Court how much of the income 
of the property was to be spent on the 
fitchat ceremony and how much on the TJ/v, 
as there is also no finding that Qiilandar 
Shah or any of his deceased descendants was 
a saint of recognized sanctity and as I am 
going to hold on another ground that the 
property in snit is not tvviqf, I refrain from 
holding that this particular waqf is [illusory 
because the property is dedicated to the 
JJra ceremony of Qalandar Shah and his 
deceased descendants. 

In support of the second plea, the learned 
counsel relies on Banubee v. Narsingrao (11). 
The learned .Judges who decided that case 
remark: It has been sti-enuously contended 

on behalf of the respondent tliat a mere 
intention to set apart property for charitable 
purposes followed by actual nppi-opriatiou 
(as in the case of definite sum of money by 
applying the interest to the intended 
purpose) is quite sufficient to create a icai/f. 
No authority as far as we know goes tliat 
length. The passages most strongly relied 
on by the respondents are taken out of Amir 
All’s Text Hook; but even supposing this 
is good authority, we do not find the learned 
writer anywhere saying that a mere mental 
act unaccompanied by any form of explanatory 
words, will do; all that he says is that it is 
not necessary while stating the object of the 
dedication to say explicitly that it is “/nn//'. 
Some statement apparently there must be and 
this is quite consistent with the objectivity 
of arc'iiic systems and the promin3nc3 given 
in them to ceremonial formuho and illustrative 
acts or words. It may be difficult to discover 
any good reason why .saying in the market 
place or in tlie presence of one or more 
hearers ‘I set apirt Rs. 7,030 for the 
endowment of my new school and will 
hencefortli apply the income to tliat purpose’ 
even although the witiif should never in fact 
set apart the corpus or apply a penny of 
the income, does, while actually setting 
apart the corpus and applying the income 
to the contemplated charity, because 

unaccompanied by a verbal statement di-s 

not create a valid ivaqf. But in trjing to 
(U) 31 B. 250 j 9 Bom. L. R. 91 . 


administer brandies of law, wliich have come 
tousfroni remote time.s and priniitiv'e.societies, 
it does not do to insist too much on a modern 
reason for every rule. We must, we feel, keep 
as close as ive can to .such authorities 
as are available for our guidance; and not one 
of these supports the proposition that a 
mental act altliougli afterwards sufficiently 
expressed in conduct, will, unless clothed in 
appropriate words, create a wiqf.'" Pp. 
254—55. 

The learned Judges have correctly stated 
the rule of tlie Hnuafi School of Muhammadan 
Law. According to that school, an oral 
declaration is the essential element on which 
the constitution of ?6vn//depends and in the 
absence of which no wiqf can be formed. 
The oral declaration according to the Hanati 
jurists is a Uh^h'i of nnqf, i.e , an essential 
element without wdiicli no ivaqf can take 
place. To establish the ab>ve proposition 
1 cite here a few original authorities. 

The onstitiition of u*ir//depe:ids upen ati 
oral decUiMt-ioa of the pllliir (/? of wiqf 

by one who is capable of ru iking w iqf in con¬ 
nection with a property ivliidi is a fib subject 
of tvitqf: for it i.s(well known) tlmtthe disposing 
power may only be exercised by one who has 
the capacity of exercising it and that the 
juristic result of such a disposition may follow 
oiily with respect to a fit subject of disposition. 
Now the pillar {Unkna) of is the term 

icaqf or any other expression which conveys 
thes.iiiie meaning such as ‘it is a prohibited 

hadiqih or a tied up Svhiq ih\ a porpetual 
badnqih or a Sadnqih which may not be 
sold, given away or inherited,’ or ‘an 
endowed [isaf, page 10, 

Edition. 

The pillar of a thing literally 

means its strongest side. In the language ■ 
of the jurists, the Ruknii of a thing (t. e., ofa 
juristic deed) is su ‘h a-i essential element 
of tliiij deed as it can have no e.xistence 
without that element. Ka^hfula^nirr^ Volume 
III, page ddl, Constantinople E litiou. 

is .*•. ... 


The author of the Bihar n)b only say.s 
t.liat an oral declaration is a 'fi-ik/ci' of triqf- 
but enumerates 27 expressions euh of which 
when used orally is or is not sulUuient to 
create a >rtqi\ As the variou-; forms of oral 
declarati >us which may be use I f>r creating 
a a- 1 /./’are not collected iti any of llie book^ 
on Muhammadan L nv iu EngUsli, I translate 
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tlie passages from the Bahr dealing with 
those forms. 

‘*The Pillar (Ruktcn) of waqf is one of the 
speoiQc formulae which convey the meaning 
of waqf. They are twenty six to which one 
more is added. (1) ‘This land of mine is a 
perpetually eiidosved charity for the benefit 
of the poor.’ All are agreed that a declara¬ 
tion made in this form \till create a waqf., 
(2) ‘My laud is an endowed charity.’ This 
according to Hilal, Abu Yusuf and others is 
sutlicient to create a ioaqf inasmuch as the 
term ‘charity’ denotes the objects in which 
the income is to be spent and the term 
‘endowed’ denotes that a iiazar is not intend¬ 
ed. (3) Tins land of mine is a detained 
charity.’ (t) ‘This land of mine is an 
interdicted charity.' The third and fourth 
are like the .secmd. (5) This land of mine 
is endowed.' This is not sulhcienb to create 
a waqf save according to Abu Yusuf who 
deems it sutlicient to create a waqf for the 
benefit of the poor. His argument is that the 
term ‘endowed’ implies that the income 
of the land i.'^ to be given to the poor and as 
they never fail, the endow'inent becomes of a 
perpetual nature. Sadr Shahid has stated 
that the elders of Ihilkh give fafwa accoi'd- 
ing to tlie opinion of Abu Yusuf and tliat we 
also do tire same, for the use of the expression 
has become customary for creating a waqf. 
llilal objects that as a wat[f may he created 
for the wealthy as well as foi’ the poor and 
as in the declaration in (piestion, there is no 
express statement of perpetuity, tlie waijf i.s 
invalid; hut tlie answer is that a custom 


has groNvn up to the elTect that whe:i a 
person says ‘Tins land of mine is endowed’ 
the income of it is given to the poor and 
perpetuity is deemed to liavo been expi*essly 
declared. (•») ‘This land of mine is endowed 
for the poor.' Such a declai*atioii will even 
according to llilal create a valid auitif inas¬ 
much as tire mention of the poor denotes 


perpetuity. (7) ‘This land of mine is 
detained.’ (8) ‘Thi., land of mine is hahs.' 
NeitVicr the seventh nor tlie eighth is 
sufficient to create a wiqf. Of cour.se, if 
they become customary they, like the liftli, 
will he sufficient to create a a' :*//. (9) This 
land of mine is for the way of God.* If the 
use of such an expression becomes customary 
for the creation of a w-iqf for the poor, a 
W'uif will be created. In the absence of a 
cUotoni. tlic owner of the laud will be asked 


if be intended a waqf. If he answers in the 
aflBrmative, a waqf will be created for the 
expression is capable of conveying that 
meaning. If be says that he intended 
Sadaqah^ it will be deemed to be a nazar and 
the land or its price will be applied in charity. 
If he says that he intended neither, the land 
will go to his heirs. This is stated in the 
A^ai6*a2i7. (10) ‘l gave this land of mine 

to the poor.' The expression will create a 
waqf if it has become customary to u.se it 
for the creation of a ivaqf. In the absence 
of a enstom the owner will be asked as to 
bis intention. Should he say that he intend¬ 
ed to create a waqf^ a waqf would be created. 
Should he say that he intended a charit 5 ", 
the property would be a nazar. This w’ould 
be the result when the intention to create a 
waqf is absent; for in such a case a nazar is 
the least which he is deemed to liave intended. 
It is stated in the Fatwa Khasi that there is 
no difference betsveen the 9th and the 10th. 

Regarding the 10th, it is stated in the 
Fatwa that in case the intention to create a 
jcoy/is absent, the property would go to the 
heirs, but there is no incansisteiicy between 
biing a and going to the heirs, inasmuch 

as if the maker of a nazar dies and the 
subject-matter of mzir has lot already 
been applied to the purposes for whieh the 
nazar was made, the property goes to the 
heirs. The author of the Fatwii KkaiC has 
made this .statement with reference to one 
of tlie two forniulic, but there is no doubt 
tliat in both cases if the intention to create a 
icuv/is absent, a is created and if the 

owner dies without applying the property or 
its price to the purposes of the nazar, the pro¬ 
perty goes to his heirs. (11) Tiiis land of mine 
is forbidden.’ (12) ‘This land of mine is 
waqf.' IJoth create a valid jrTv/ and bo h 
formuhr ai'e well-known to the inhabitants 
of Hi jaz. (13) ‘Tliis hind of mine is endow¬ 
ed its.’ Tills formula is similar to the 
5th. (14) ‘Imade the fruit of this vineyard of 
mine waqf.' The declaration makes the fruit 
wivif whetlier exists or not. I made the 
produce of tliis laud of mine waqf has the 
same effect. (15) ‘This land of mine i.s 
endowed for G)d’ is sitnllar. Thi-S land 
mins is au endowed c’.xarity.' All these 
fomuhv ai*e mentioned in the Fafhnl Q,vtir 
anti the author of the Dizzaziah is of opinion 
that the declaration i.e.. ‘It is wagf" or 
‘it ia made wajj' ccrtaiuly creatoa a 
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(16) This land of mine is a Sadaqah' If 
he dies wifrhoufc applying the property to the 
chai'itable purposes it, goes to the heir. This 
is stated in tlie Tae Kha^istf. (17) ‘This 
land of mine is endowed for good purposes’ 
or for meritorious purposes.’ The declara¬ 
tion creates a toiqf for the b 3 nefib of the 
poor. (IS) ‘This land of mine is an en¬ 
dowed charity so that Uai or Onira 
on Tuy behalf may be performed.’ The 
expression creates no ?tf/i<//ifhe does not say 
on my behalf’. (19) ‘This land of mine 
is a charity and shall not be sold.’ The ex¬ 
pression constitutes a vow for charity and not 
a waqf. If he adds ‘it shall neither be 
given away nor sold', a waqf for the benefit 
of the poor is created. These three {i c., the 
17th, IStli and 19fch) are mentioned in the 
Isaaf. (20) Ye should purchase from the 
rent of this house of mine every month ten 
Vnhams worth of bread and distribute it 
among the poor.’ The expression makes 
the house icaqf. (21) ‘This house of mine 
will ba a Stuluqah ; on luy death it shall 
be given in charity or shall bo sold and tlie 
price of it shall ba given in charity.’ The 
expression will make the house u'aqf. liotli 
G.C., 20tli and 21st.) are mentioned in the 
/t'lkhirah. (22) If a person makes a Will that 


one-third of his property should be made ivaof. 
according to Abu Yusuf it becomes ivaqf. 
According to Abu Hanifa and Mohammed, it 
does not become iva-]f save when lie adds ‘foi 
God for ever.’^ This is stated in the Tatar 
Khamah. (2d) Tliis shop of mine will be wu<ij 
and free on my death.’ The expression does 
not create a as it does nob specify the 

purpose for which the wiqfU made. ( 2 i) 
This house of mine is free for the nusque on 
my death.” The expression creates a tcaqf 
provided tlie house does not excaed one-third 
of his assets and that the mosque is specified. 
(25) 1 made this house of mine free for the 
leader {imam) of such .a mosque that he may 
pray and keep fasts on my behalf.’ The 
expression makes the house u.7n//alf Iiough its 

nicome IS not sufficieub for his prayers and 
lasts. The three (/..'., 2 drd. 2 ddi and 25bli) 
are stated m tl.u Qnnt'rjnh. (26) ‘ I devoted 
thi.sroom ofmineforthe oil of the mo.sque.’ 
ilie e.vpression makes tlie room ir tqf thou«-li 
he says no more and tlie mHt uc'ilU will have 

no power to .spend the income in any tliin- 

,IuhU hast hhjii atatfcl iu lUo uii 


Bequests. (27) ‘if a person say.s that one- 
third of the property is waqf' and says no 
more, according to Abu Nasr the expres.sion 
creates no waqf if the property is cish and 
amounts to the expression ‘These Dai'kams 
are zvaqf.' If the property is land, it 
becomes waqf for the poor. Bilir, Book on 

^^'aqf, p. 20), Vol. V, M^ypt edition. 

* * • # # 


For tliose wdio aro f.niiliar with the 
phraseology of the llannfi jurists, the state¬ 
ment that an oral declaration is a pillar 
{Uukun) of nnqf is conclusive to establish 
that an oral declaration is indispensable for 
the formation of a waqf and that in its 
absence nony/ c\ii take place, but tho.se 
who are not familiar with tlieir ways, may 
not be s.otisfied that such is the cise. I, for 
their satisfaction cite the follovirig author¬ 
ities which in express terms lay down the 
necessity of an oral declaration for the crea¬ 
tion of a IV iqf — 

In the language of the law according to 
the Imam (Abu Ilanifah) ivaqf means the 
detent ion of the .suhstance and the interdic¬ 
tion of the corpus by using an oral devUiration 
so that no one else may exercise any pro- 
pi ietary right over it. The corpus of the pro¬ 
perty continues to be in the ownership of the 
settler as long as he live.s and passes to his 
heirs when he dies and can be sold or given 
away. The result of the oral declaration is 
the same as that of a vow in respect of the 
usufruct of tlie property. The definition 
does not cover the w^qf of a mosque which 
according to all is the detention of it in the 

ownership of God. The reply is that the de¬ 
finition aims at defining the waqf about 
whicli there is a difference of opinion as 
has been stated in the (l-ihiitauL The reply, 
however, is not free from difiiculty and you 
should judge for yourself. In the defini¬ 
tion, we have added ,‘by using an oral decla¬ 
ration ’ because if a settler e.xecutes a deed 
in the form of a waqfaama fulfilling all the 
cinditions without making an oral declara¬ 
tion. the property docs not become waqf.'' 

Mahni-aUAHhar. Vol, 1, p., 169, Constanti¬ 
nople Edition. . 


V." 








In the laugii ige of the law /r/ 7 /' means 
the detention of the substance an I the 
interdiction of the corpu.s which i.s in the 
private ownership of tlie settler by making an 
0 )t/.I,. oU Lhat no oiicelje may e.\c‘rci.je 
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any proprietary right over it. It (the corpus) 
continues in the ownership of the settler 
daring Ills life and passes to his heirs after 
his death and can be sold or given away. Of 
course, the result of the oral declaration is 
the same as that of a vow in respect of its 
usufruct. The definition does not cover the 
waqf of a mo.sque which, by a consensus of 
opinion, is a detention of it in the ownership 
of God. it may be said that the definition is 
the definition of a ivaqf about which there 
is a difference of opinion. We have added 
“by making an oral (declaration),” because 
if he executes a deed in the form of a %caqf~ 
fulfilling all the conditions but with¬ 
out making an oral declaration, the property 
will not become v'aqf^ Unn^nUMuntaqa^yol. 
1, p. 37U. on the margin of Majmatil Anhar, 
Constantinople 1‘Mition. 

# ♦ * # ♦ 

“It is stateii in the that %caqf 

in the language of the law means the ileteniiou 
of the substance and the interdiction of the 
corpus which is in the private ownership of 
the settler, Inj naiuq an oral declaration so 
that no one else may exercise any proprie- 
taiy right over it. It (the coipus) con¬ 
tinues in the ownership of the settler during 
his life and passes to his heir on his death 
and can he sold or given away. After 
this it is stated that tlie definition does not 
cover the icaqf of a mosque which is a deten¬ 
tion of it in the ownei’ship of God according 
to all. It may he said that the definifion is 
the definition of a ivnq^ about which there is 
a dilTerence of opinion. Uaddnl Muhlur, 
Vol. III. Hook on li'u'//, i>. I'igypt Kdi- 

tion. 

* * * 


An oral declarat ion is not only essential for 
the creation of a uv/f//under the Jlaniji School, 
'I’he .S/<m School al.so deems it indispensable 
although waqf under the llanafi School is a 
unilateral dcchnation while under the Shin 
School it isa hilateral contract as was pointed 
out in Aqha -1// Khan v. Mtaf Unsain Khan 
(12). “A irr/f/.r is not validly formed save l>y 
making an oral declaration, for it is either a 
transfer of the ownership of the usufruct or 
‘of the substance ami usufruct both and is, 
tlicrefore. like other transfers (which cannot 
lake place without an oial declaration.) 

Furthei-._as an emancipation iiotwillistand- 

i>nr its immediate result cannot bo elTected 
0^) HA. at \y. 117. 




save by an oral declaratiou, a ivagfa fortiori 
cannot be effected without it. Again the pre¬ 
sumption is that the ownership of an 
owner continues until a div’estive event 
iiappens (and W'ithout an oral declaration 
no such divestive event happens and no waqf 
is, therefore, created). If a person, therefore, 
constructs a building of the shape of a mosqe 
or of some other shape and gives permission 
that prayers be said therein, the building, 
iu the absence of the oral declaration, does 
not become a mosque. Similarly if he gives 
permission for the burial of the dead in 
his land, it docs not become a burial ground; 
although prayers may have been said in 
the building and the dead may have 
been buried in the land. Shtifai is of the 
same opinion, the reason being tlie 
absence of the condition precedent which 
is the oral declaration. Abu Ilanifah holds 
that when one man says his prayers in the 
building or one dead body is buried in the 
land, the former becomes a mo.sque and tlie 
latter a burial ground, and the tvaqf become.s 
complete even when no oral declaration has 
been made (*), This is not sound for the 
reasons we have already given. If the settler 
makes an oral declaration bub the delivery of 
possession does not take place which may be 
effected by one pniyer, one burial orbj'the ruler 
taking possession, no wiqf will be constituted 
according to us (i. e. Shias)*\ Tazkira I3ook 
on ll'uf/r, Tehran Edition, leaf 205. 

''(^Kfstion :—Is the formula (Siylia) a con¬ 
dition precedent to the creation of icaqj ? 
Is it a ct)nti*act I’equifiag offer and acceptance 
or a unilateral declaration? Is or i.s not the 
mention of a desire to draw near to God a 
condition ? 

JiKsircr.—Ye-s. tlie formula is a condition 
precedent and without it a waqf is not created. 
The expressed words which create a waqf are 
“I made a waqf," The jurist.s hold that the 
expre.sion *1 made it waqf or a peramaneut 
charity” is al.so sufficient to create a waqf. 
Tlie expressions 1 gave it in charity,” “ 1 
made it perpetual,” ‘I made it free,” aiul“ I 
maile it interdicted" in order to create a 
waqf, stand in need of circumstantial evidence. 
For instance if he says “I gave it iu 
charity to such a one; it should neither he 
sold nor given away,” no waqf in the 

(*) Tills o|)iiiiou of .Vbu Ihnnfnli is llinitei) to tho 
nn-jf oi a mosque or of a burial ground. 
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absence of circumstantial evidence is created. 
Of course from a religious point of view an 
intention to create fiivaqf is the chief thing 
and if there is an intention, the use of any 
of the above expressions will create a tcaqf 
according to religion hut not for legal purposes. 
You should know that there is a difference of 
opinion among the jurists regarding the neces¬ 
sity of orally using the formula in making a 
mosque a waqf. A majority hold that the 
oral use of the formulae in that case also is 
indispensable. If, therefore, a person constructs 
a building in the form of a mosque with the 
intention of its being a mosque and prayexs are 
said therein with bis permission but Ixe does 
not use the formula orally, the building does 
not become waqf. The same rule applies to 
aqueducts and burial grounds. If a person 
sets apart a land for burying the dead and 
they are buried therein with bis pei'missipn. 
the burial ground does ixot become waqf in 
the absence of the oi*al use of the foimiuhr. 
This is stated in tlm Tazhirnh in the follow¬ 
ing terms:—"An act sui’rouncled by cii-cum- 
sbances is not, as we have already stated, 
sufficient for the creation of a waqf. Fot‘ 
example if a person hulld.s a mo.sque and 
gives permissions for prayers in it, thatlniild- 
ing does not become waqf. Aba Hanifali 
and Ahmed hold that it becomes traqf. 
Similarly if he sets apart a plot of land as a 
burial ground or makes an aqueduct and 
gives permission to use them, they do not 
become waqf. All tlie Shia jurists ai’e 
agreed that an ox’al use of tlie formula is 
essential.” Towards the end of the passages 
after refntingthe Siouii view wliich is based 
on the analogy of the legality of feeding a 


gue.st or taking the sweet thrown at maiTiage 
gatherings or nsingthehitlx {hnmmam) tliough 
tliere are oral denlara'-ioTis. the author had 
said:— That a waqf is .a contract which 
stands in need of offer and acceptance and 
of certain onditions, that cii'o xrnstancos are 
not enongli tt) create it and that it cannot be 
ci’eated in the absence of an oral use of the 
formula. ” 

The learned author of the Ska! if after 
dealing with the question whetlier an inten¬ 
tion to make a mosque waqf, in tir^ absence 
of an oi’al use of the formula, is siiflicient or 
not a part wliich I need not translate—says 
towards the end of his answer:_“Anyhow 
this discussion is confined to the case of a 
mo.sque. Regarding other waqfs i have not 


come across any Shia Jurist who holds that a 
mere intention is sufficient oral declaration; 
and the use of the formula is necessary 
(according to all).” Jamaul Shafat Book on 
waqf^ p. 162. 

* * * * ^ 
The authorities whicli have been cited are 
conclusive in making an oral declaration 
essential for the creation of a and the 

learned Vakil for the respondents admits its 
necessity under the IFanaii School; but he 
argues tliat tlie waqf in question being an 
old one, an oi’al declaration by the daughter 
of Qalandar Sliah creating waqf ought to be 
inferred from the finding of the lower appel¬ 
late Court that an arrangement was come to 
in the family by which certain landed pro¬ 
perty was to be applied to defray the expenses 
of nr*-and from tlie fact that the income of 
the property has, since the death of Qalandar 
Shah up to tlie present time, been applied to 
meet tlie expenses of his itra and fafeha. A.s 
an oral declaration is essential for the forma¬ 
tion of I am unable to infer the liap- 

pening of such a deidaration from tlie finding 
as to the arrangement and from the applica¬ 
tion of the income to the urs and fafoha. An 
oral declaration lias no necessary connection 
with either. Both of them can take place 
m the absence of an oral declaration creating 
a waqf and in the absence of an express finding 
that Iqbal-un Xissa, daughter of Qalandar 
feliah, made the property in dispute waqf 

by using an oral declaration, I am unable to 

infer that tlie declaration was used and to 
hold that the property in consequence a 
presumed oral declaration became waqf. 

The case of Jiwan Das Sahoo v. Shah Khair. 
na-(hn (13) was also referred to. That case 
however, only lays down that “according to 
the :\iuhammadan Baw it is not necessary in 
order to constitute a waqf or endowment to 
religions or cliaritable uses that the term 
H-acJ be used iu the grant, if from the general 
nature ^of the grant such tenure can be in- 
ferred. 1 he point that an oral declaration 
IS essential for tlie constitution of n-agf and 
that m Its absence no (rar/f cn,n be created, was 
not raisei in that ease, h'or the above 
reasons, I hold th.at the property in dispute is 
not and setting aside the decrees of both 

the Conris decree the plaintitfs claim with 

costs in all tlie Courts, 


(1) 2 M. I. A. :390. 
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ilr. Glinlam Mnjtaha^ for the Appellant. 

Mr. Ishaq Khan, for the Respondent. 
Judgment. —This appeal has occu¬ 
pied timeout of all proportion to its import¬ 
ance in view of the fact that property of the 
value of Rs. lOO is only involved in it. At the 
same time if one of the questions, which lias 
been discussed at very great length by the 
learned Judge of this Couifr, had been decided 
by him, the appeal would have deserved 
grave consideration at our hands. The main 
and only question which it is necessary for us 
to determine is whether or not the learned 
Judge of this Court was wrong in holding 
that there is no su(hcient evidence to justify 
the finding that the properly in dispute is 
dedicated as iraqf. It will be convenient 
here to set forth a pedigree of the family. 

QALANDAR SItAll. 

I 

Ikbal*ui)>nis.«a. 

I _ 

f r ‘ 1 

Sirnj-inl-diu Boklish Shohab-\nl-(liti. 

Sliali. I I 

I 1 

I' I I Aiiunoid-iliii. 

Alr:if Tniiiia* Kashi'- 1 

llasnin. Husain, ud-diu. nri-uissa. | 

1_ I 

Alim-un-nissa. 

Fakhr-nd-din Shah, Farid-ud-dln. 
c'rfoiidant No. 1. 

It now appears from a perusal of a judg¬ 
ment of the learned Subordinate Judge of 
Ihireilly. dated the JUh of June, ISOO, which 
is np(»n the I'ecoid, that the village of 
Maheshpur and other propertj', which is said 
to have been dedicate*! as traqf, was given to 
Qalandar Shah, the ancestor of tlie defendant, 
Fakhr-\ul-din Shah, under a snnail, not as 
was then alleged for the purpo.ses of a waqf 
hut for his own per.sonal u.se. The plaintilf 
in the suit out of wliich this appeal has arisen 
is a purchase!’ of the share of Alim-un-nissa, 
whose name appears in the pedigree, and his 
suit is brought to recover possession of that 
share. 

The defence to the suit was mainly that 
the pioperty in dispute was waqf property. 

'Die Court of first instance dismi.ssed the 
claim and the lower appellate Court allirmed 
the decree of that Court. In Ins judgment 
tlie learned District Judge in stating the facts 
sai*l that; “it was common ground that after 
(^►alandai- Shah's death an arrangement was 


come to in the family, (consisting of Iqbal- 
uu-nissa, daughter and heir of Qalandar 
Shah and her three sons) by which certain 
landed property in Maheshpur and shops in 
Rhahamat Ganj were pub under the manage¬ 
ment of one of tlie family and the income of 
this property was to he applied to defray the 
expenses of nrs, fafeha, etc., at (he tomb of 
(Qalandar Shah and his descendants.” Ife then 
in agreement with the learned Munsif found 
that it was not pi’oved that any of the mem¬ 
bers of the famUy of Qalandar Shah, other than 
the (jaddinashin for the time, wa.s ever in 
possession or receipt of a share of the profits 
of the properly, and th.d, tlierefore, it must be 
considered that Siraj-ud-diti Shah acquired 
by adver.se possession for over 12 years an 
exclusive title as against the other members 
of the family and that after him the next 
gaddiuashin, Imam-ud-din Shah, acquired 
similarly a title as against the re.st of the 
family.” Then later on he says;—‘T think 
this appeal must be dismissed on the ground 
that the property in suit is u\77/and, there¬ 
fore, inalienable.” Then he say.s: ‘There is 
no riirect evidence as to the original arrange¬ 
ment by which the endowment was made— 
but it is clear from the evidence that for 
many years the property managed by the 
gaddinishin for the time being, i. e., the land 
in ^laheshpur and the sliops in Shahamab 
Ganj, lias been treated as endowed property 
and the income of tlie property spent not 
only in nvs and fnieh i for (Qalandar Shah and 
his deceased de.scendants, but also in feeding 
faqirsy It is hard to understand how (ho 
learned Dislrict Judge came to Iiold that 
Siraj-ud din Shah and after him Iinam-ud- 
din Shah acquired title by adverse po.ssession. 
If the property was—as he finds— waqf, then 
it is impossible that these members of the 
family should have acquired title by adverse 
pos.session. We arc inclined to think that the 
learned Di.slrict Judge intended to convey 
that these members of the farailj'- retained in 
tiieir own hands exclusively posse.ssion of the 
piopeitj-^ fertile purposes of the waqf and not 
that they acquired a title by adverse po.s.ses- 
sion for tlieir own benefit. 

An appeal was preferred against the deci¬ 
sion of the lower appellate Court, and the 
learned Judge of this Court, before whom it 
came hir disposal, has written a most elabo¬ 
rate judgment upon the subject of wa*//gener¬ 
ally, but he disposed of the appeal upou the 
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sole ground that there was no evidence to 
show that there had been any valid dedi¬ 
cation of the property. Our brother, Karamat 
Husain,observes in his judgment. “The author¬ 
ities which have been cited are conclusive 
in making an oral declaration essential 
for the creation of tcaqf and the learned Vakil 
for the respondents admits its necessity under 
the Hannji School but he argues that the waqf 
in question being an old one, an oral declara¬ 
tion by the daughter of Qalandar Shah 
creating a ought to be inferred from the 
finding of the lower appellate Court that an 


arrangement was come to in the family by 
which certain landed property was to he 
applied to defray the expenses of urs and 
from the fact that the income of the property 
has, since the death of Qalandar Shah up to 
the present time, been applied to meet the 
expenses of his urs and fatclia. As an oral 
declaration is essential for the formation of 
the iraqf, I am unable to infer the happening 
of such a declaration from tlie finding as to 
the arrangement and from the application 
of the income to the urs and faU-lm. An oral 
declaration lias no necessary connection with 
either. I'ioth of them can take place in the 
absence of an oral declaration creating a ivaqfy 
and in the absence of an express finding that 
Iqhal-un-nissa, daughter of Qalandar Shah, 
made the property in dispute iraqf by using 
an oral declaration. T am unable to infer that 
tlie declaration was used and to hold that the 
property in consequence of a presumed oral 
declaration became wtXQj. ’ The contention on 
behalf of the learned Vakil for the appellant 
is that an oral declaration of irriqf ouglit 
reasonably to bo inferred from the circum¬ 


stances proved in evidence in the case, and foi 
the fact that certain members of the fainil> 
held possession of tlie property to tlie exclir 
sion of the other members of tlie family; and 
it has been contended by liirn tliat it is not 
absolutely necessary to prove an oral dedica¬ 
tion if from the facts and circumstance.^ 
proved, the Court can reasonably infer tliat 
such a dedication was made. An oral d< 3 rli 
cation nniy, we tliink, be inferred from 
repute and from facts which lead neces.sarily 
to the inference that there was such a dedica- 
‘Oil Hr. Amir Ali in his work on Mnham- 

, Tr follows:-“A S„y,, 

‘"'-'y I'O eslalilislieil 
without any evulence of the u-acfTs <leclara(ion. 


This is the doctrine laid down by Abu Yusuf; 
and the Jurists of Balkh, such as Abu Jaafar 
and others, follow this view; Khassafsilso has 
adopted it;’" and later on “so also in the 
Kazi Khan a waqf may, according to the 
Jurists of Balkh, be validly established by 
evidence of reputation. If the dedication is 
one within the knowledge of the general 
public as a matter of notoriety, like the 
waqf oi Amr-ibn-al-Aas” (the Amru of Euro¬ 
pean history), it can be established by the 
testimony of witnesses or it may be establish¬ 
ed by the evidence of user for the purposes of 
the dedication.” 


In this case we are unable to say that our 
learned brother was wrong in refusing 
upon the finding of the lower appellate 
Court to draw the inference that there 
was an oral dedicittion of the property 
as wqnf, Tlie finding of the lower appel¬ 
late Court that there was an arrange¬ 
ment after Qalandar Shah’s death between 
]kbal-nn-Yj.ssa and her tliree .sons, by' whicli 
the property in question was placed under tlie 


nianagemcL't of a member of the family with 
a view totlie application of tlie income in the 
n/-.vand fatchn ceremony at the tomb of Qalan¬ 
dar Sliah, is quite con.sistent with the conten¬ 
tion that there was no dedication of the pro¬ 
perty as xonqfhwt that there wasmerelyafamily 
arrangement that the income of tlie property 
should be applied in the way mentioned and 
that the members of the family wlio succeed¬ 
ed Ikbal-un-Kissa carried out the arrange¬ 
ment and consequently' for a number of yeai's 
the income of the property was applied in the 
way which has been mentioned. In or about 
the year 1890, a suit was instituted before the 
Hunsif of Bareilly in which the question was 
whetlier Maheshpur was endowed property. 
The learned Subordinate Judge in his judg¬ 
ment, dated the 19th of June, 1890, above 
referred to, sets forth the evidence brought 
forward on either side upon this question 
and came to the conclusion that the property 
was not endowed property. This is an 
important piece of evidence and supports the 
view which has been taken by our learned 
brotlier. Neither he nor the District Judge 
refer to it m their judgments. It seems 1o 
us to he almost conclusive on the question 
before u.s. We tliink that the decision of our 
brother Karamat Husain upon tliLs question 
IS right and dismiss the appeal with costs. 
\>e express no opinion whatever upon the 
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interesting question whether if uny dedica¬ 
tion had taken place, as contended for, the 
waqf would have been valid. 

Appeal dismissed. 


(s;. t. liar. L. T. 2.) 

jiOWKR HURMA CUIEl'* COURT. 

Second Civh, Appeal No. *2S2 of 19u8. 

August 2-?, 1909. 

PiTseuI: —Mr. Justice Parlett. 

^lAUNO PYK AND ANOTHER — APPELLANTS 

t 

ilA THAU AND OTHERS—RESPONDENTS. 
TjYfDjyVi'o/ •! .T'*f (Tt 1SS2', 02, 93— ■ 

ititirtgoji' - eif time Jor itoijmeiif 

of tee ftecrcc^dofnl enn:ir — rnrerJoeoee. 

Where* a decree is passed for the rcileiuption of 
lands held in usufructuary niortffa're and a date fixed 
for rcdempiion, and the inortj'apors apjily for 
extension of time for payment on the grounds of 
poverty and the diflienliy of rai.sing money during 
ilie pendency of an appi^nl hy tho mortgagees, they 
are entitleil to an extension of time if they show good 
eaii.s^o. 

In deciding whether good can.so for extension of 
time has been shown, all the circumstances of the 
ease must la- hiokc«l at. Thu.**, where the mortgagor 
tcndcnal the tnortgage-money to the moiTgagoo prior 
to suir. wliich was instituted in consecjm'iice of the re¬ 
fusal to accept it on the part of the mortgagee who 
claimed to have bought it outright and an appeal had 
bec‘n tiled by the mortgagee against the decree for 
redemption, and inaskingfor extension of time tlic 
mortgagf)!' alh'gcd poverty ami *liHiculty of r.aising 
money jiending the appeal, it was heltl that a good 
cas** for extensiem <>f time ha<l been made otit. 

Appeal against the decree of the Divisional 
(’ourt. Della, passed on the 12tb Septeinbep 
19f8. in Civil Miscellaneous Appeal No. 17 
of 19G^<, disini.'-.sing the appeal of the appel- 
lant.s (defendants) against the decree of the 
District Court of Pyapon, in Civil Suit No. t 
of 

Mr. Vilin, for the Appellants. 

Judgment.* — Respondents filed a suit 
in tho Sul)-Divisional Court on Gth March 
IhOd for the redemption of certain lands 
held ifi usnfructujiry mortgage by appellants. 

On 11th Kehniary 1907, they oblaimd a 
decree for i edemptionon payment of Rs. 1,000 
heforc the 12tli August 1907. Tliough the 
decree did not expressly state so, it is clear 
that the mor tgagee’s remedy in rase of default 
of payment nas, since the mortgage wa.s a 
usufructnaiy one, to apply for an order that 
t he laml be sold. 

An appeal was preferred to the Divisional 
Cemrt, While it was pending, on 10th 


August 1907, i. (?., two days before the 
expiry of the time fixed in the decree for 
payment of the mortgage-money, respondentH 
applied to the Sub-Uivisional Court for an 
extension of (ime for three months, od the 
ground that they were at the time hard up 
for monej% and that until the appeal was 
decided, no money-knder would advance 
them the requisite sum. 

Notice was issued to the appellants to 
show cause why the lime should not he 
extended, and on 15th October 1907, they 
showed cause on tlie sole ground that they 
liad already had sufiBcient time. They 
added an assertion tliat as tire money had 
not been paid within the time fi.xed, the 
right of redemption was foreclosed. 

The parties were heard hut as tire record of 
the case had not been received hack from the 
appellate Coiiit orders on tho application 
were postponed from time to time till 19th 
December 1907. 

The appeal was dismissed by the Divisional 
Court on 7th October 1007, and on 2nd 
November respondents deposited the mort¬ 
gage-money in the Sub-Divisional Court. 

Accordingly', when passing orders on 19th 
December on the application for time, the 
Snh-Divisional Judge, though holding that 
the application was I’easonable and no 
sufficient cause had been shown against it, 
noted that no formal order extending the 
time for payment was any longer required, 
and directed that delivery of the land be 
made to respondents on 15th ^Farch 19v 8. 

The real elTect of this order, therefore, 
was to postpone the day' fixed under section 
92, Transfer of Property Act, for payment 
to tlie defendants up to 2nd November 1907, 
and further to grant tho defendants the 
e.xtraordinary indulgence of retaining the 
usufruct of the land for another harvest 
season. 

Nevertheless defendant.s appealed to the 
Divisional Court on the groand that the 
Sub-Divisional Court erred in accepting tho 
redemption money after the time allowed 
in the decree and that it should have held 
the right of redemption foreclosed and that 
the suit stood dismissed. 

The appeal was dismissed. 

This appeal is brought practically on the 
same grounds. It is urged that the right of 
redemption became barred on 12th August 
1907 tlie date fixed for payment iu tho 
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original decree; that the Court had no 
power to receive the money after that date, 
there being no order to extend the time ; and 
that in any case good cause was not shown 
for an extension of time. 

As regards tlie first point, decrees under 
sections 86 and 92, Transfer of Property Act, 
are of the nature of decrees nisi they give 
the judgment-debtor the right, on non-fulfil¬ 
ment of their conditions, to apply to the 
Court to pass an order absolute under sections 
87 and 98. But there are numerous decisions 
to the effect that until such order absolute 
is applied for and obtained, the decree-holder 
can apply to enlarge the time. This was 
held as regards under section 87 iu Narayana 
reddt V. Papjiayya (1) and Mallipargnnta 
Seiti y. Ltnga Mtiril PaniuJa (2) and as 
reg’ards section 93 in Namlram v. Bahajt (8) 
which exactly applies to the present one. 

In Paresh Nath Mojanidur v. Ranigadit 
Mojnmdar (4), Somesh v. Pam Krishna 
Chmodhry (5), ^ihali v. Mittar Se>i (6) and 
Saltg Pam v. Mnradan (7) it was held that 
even without obtaining an extension of time, 
the mortgagor could redeem before an order 
absolute under section 87 was passed. 

The same was held as regards order under 
section 93 in Ram v, Madho Lai (8) and 
Debt Prasad v. Jai Karaji Singh (9). 

Some decisions liave gone even further 
than that viz.y Panmniit v. Brahma Dottan 

(10) and Kanara Knrnp v. Oovinda Knrup 

(11) and have laid down tliat notwithstand¬ 
ing the passing of an order absolute under 
section 93, Transfer of Property Act, the 
mortgagor s right of redemption is not 
finally extinguished till the sale has actually 
taken place. No such extreme view need 
be taken to meet the present case. Admit¬ 
tedly there was no application for an order 
absolute under section 93, whereas there 
was an application to extend the time made 
within the limit fixed by the decree. Hence 

neither Jaikishen v. Bhola Nath (12) nor 

(P22M. 133. 


(2) 2o M. 244; 12 M. L. J. 279. 

(3) 22 B. 771. 

U) 16 C. 246. 

(o) 27 C. 705, 

(6j 20 A. 446. 

'V C1903) 20. 

9 2t t 

(U) 16 il. 214 
(12) 14 A. 029. 



Pam Lnl v, Tulso Ktiar (18) which lay down 
that without an extension of time under 
section 93 the mortgagor cannot make 
payment after the date fixed in the decree, 
nor Elayadath v. ICtishna (14) nor Yallabha 
Valiya liajah v. Vedapnratti (15) which lay 
down that a mortgagor who lias made default 
of payment within the time fi.xed in tlie 
decree is not entitled to apply for execution 
of the decree after the time limited would bar 
the right to redeem in tlie present instance. 

The decree-holder, therefore, was entitled 
to apply for time and the Court having 
granted it had power to receive the mocey. 
There is no provision of Indian Law where¬ 
by upon failure to pay the amount within 
the time fixed, the plaintiff’s suit .shall stand 
dismissed. 

The matter resolves itself into whether 
good cause was shown to extend the time. It 
is urged that as the mortgagors came into 
Court professing to have their money ready, 
the indulgence of an txtension should not 
readily be granted. But the wliule circum¬ 
stances of the case must be looked at. 

Tlie plaintiffs are a widow and her jmung 
family. They were driven into bringing a 
suit for redemption owing t.) an attempt of 
the mortgagee to lepudiate the mortgage 
and set up a sale of the land They borrowed 
sufficient money to tender to him the mort¬ 
gage debt and on his refusal to accept it to 
bring their suit. The suit was pending for 
nearly a year, and was followed by the 
appeal with fuither uncei'tainty and expense. 
Small wonder that their funds were 
exhausted and that no one was willing to 
advance them money on the chance of their 
winning in the end. However their bona 
ades is clearly shown by the fact that within 
a few weeks of the decision of the appeal in 
the Divisional Court, the money was borrowed 
and paid into the Sub-Divisional Court. 

I hold that good cause was shown for an 
extension of time, and that an extension was 
properly granted, and was iu effect granted 
up to 2nd November 1907. 

I dismiss the appeal with costs, anddirect 
that the mortgage money deposited with the 
Court be paid to tbeappellantsand the respond¬ 
ents be placed forthwith in possession of the 

land and all other steps necessary be taken to 

(13) 19 A-180. 

(14) 13 M. 267. 

(15) 19 ^r. 40 (r. n.). 
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fully 0 xecut 6 the decree of 11th Eebrua-i^y 

1907. 

Appeal dismissed. 


(s. c. 3 Bur. h. T. G.) 

lower liURiMA CHIEF COURT. 
Second Cihl Appeal No. 245 of 1908. 

July 5, 1909. 

Presenl:~~Mi\ Justice Parlett. 
lilA THIN AND otheks—Defendants— 

Appellants 


versus 

ilA NYEIN E AND OTHERS—Plaintiffs_ 

Re.SPON DENTS. 

rcprescntiitivc 

oj eldest child youking with surviving unr.lcs and aunts. 

In Buddhist hnv u jcraiKhchikl, whose pureuts have 
preilcceusca their parents, is entitled to rank with the 
snrvivmg uncles and aunts only if he is the eldest 
representative of tlio eldest child, the other grand- 
children taking only one-fourth of the share that 
their parents would have enjoyed, had they survived. 

Muh Saw }>givc V. Ji« Thrin Yin, 1 h. B 1{ 

followed. ' * ’ 


^ Appeal against the decree of the Distiict 

Court of Protne, passed on 19th August 
1908, in Civil Appeal No. 74 of 1908, revers¬ 
ing the decree of the Township Court, Tbeirou 
in Civil Suit No. of 190S. 

Mr. Lambert, for the Appellants. 

Mr. Bmdbent^ for the Respondents. 

Jud^men'tt—The only question for 

decision is the share to which the plaintiffs- 
respondentsare entitled, in the 3.24 acres of 
laud and Rs. 40-S forming the estate of their 
deceased graud-mother. 

1 he JJistrict Judge gives no authority for 
lixing llieir share at four-ninths nor does he 
state how he arrives at that result. 

Tlie Township Judge held that tirst plain¬ 
tiff, though the eldest surviving child of the 

deceased’s eldest child, was not entitled 
to any preferential treatment on partition 
because slie was not tlie eldest born child of 
her parents, their first child haring died in 
infancy. 

In J/a SatvXgwe v. Mu Theni IVw (1), 
however, it was i*uled that;—’Among gi’und- 
ciiildren wliose parents have predeceased 
their grand-parents the only one who ranks 
with the surviving uncles and aunts i.s the 
eldest lepresentalive of tlie eldest child, the 
others only take one-fourth of the share that 
their parents would have enjoyed, had they 
survived.” 


01 1 I>. B. B. 


HAUDU UBAH V, EUPSROB* 

It is not disputed that Ma Nyein E, first 
plaintiff, is the eldest representative of the 
eldest child of the intestate, Ma E La Le. 
She is, therefore, entitled to a share equal 
to that of her aunts. As Ma E Le had 
three daughters the share of each aunt is one- 
third. First plaintiff Ma Nyein E is, there¬ 
fore, entitled to a one-third share of the estate 
of her grand-mother. 

Jler seven brothers and sistei's, however, 
are only entitled, between them, to one- 
fourth of the share that tbeir mother would 
have enjoyed had she survived Ma E 
Le; that as one-fourth of one*t)iird, or one- 
twelfth. 

The second, third, fouith and fifth plaintiffs 
are entitled, between them to four-sevenths 
of this one-twelveth share, that is to a one- 
twenty one share. 

I set aside the decree of the lower appellate 
Court as agaiii.st the first, third, fourth, fifth 
and sixth defendants and instead I grant, first 
plaintiff a decree against, them for 1.08 acres 
of the land in suit- and 154 baskets of paddy 
or their value Rs. 15-8. with costs in all 
Courts, and I grant second, third, fourth 
and fifth plaintiffs a decree against them for 
15 acres of the land in suit and two baskets 
and three pyis of paddy or their value Rs. 2-3, 
with costs in all Courts. 

Decree set aside. 


(a. c. 3 Bur. L. T. 9.) 

LOWER BUR.\1A CHIP:F COURT. 
Crijiinal Revisio.n* No. 698 of 1909. 

May , 1909. 

Present: —Mr. Justice Aloore 

HAMDU MEAH— Applicant 

versus 


Criminal Procedure Code (..tot To/'18981 
-135 -137 of accused after conviction^i 

uppUcahihtg of sections—ycxo trial n-hen nronr, 
ordered-Want of jarisdiction~Misjoinder-SiLe,fic. 

Sections 435 und 437 do not cn.,.owcr „ Court in 
^l.'ir.int™'" " “> of t 

With discrotioi.. A ^cltrS n ^ 

wh«ro the original trial is voiil for want Ilf'- 
or for misjoinder or when ^ 
obviously siiperficini and nmf * i ^*“1**“^ has be 
been c-xamined. " have r 
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8HAKCR t’. KGA ME GYI. 

. A i’e»trial shouUVuofc bo ordorccl with the object of 
cuubliiig the prosecution to- lill up (leficionciey in the 
CTidcnco of the prosecution. 

Appeal- against the order of the District 
Magistrate, Maubin, dated the 10th March 
1909, passed in his Criminal Appeal No. 11 
of 1909, directing a re-trial of the applicant 
for an offence under section 9 (/), Opium 
Act. 

ilr. Karnica, lor the Applicant. 

Judgement. —Petitioner Hanidu Meali 
was convicted under section 9 (/’) of the 
Opium Act by the Additional Magistrate of 
Pantanaw. He appealed to the District 
Magistrate, Maubin, who (without having 
admitted the appeal) recorded order.s to tlie 
following effect; “Theie are many points 
requinng elucidation before the present 
conviction can be upheld. The petition of 
appeal coutaips most of these points and I 
at present on the record do not feel justified 
in confirming the conviction, I, therefore, 
transfer the case to tlie Township Magistrate, 
Pantanaw, for re trial under .section-135 and 
section 437 of Criminal Procedure Code. 

Section 435 empowers the District Magis¬ 
trate to call for a record of an inferior Court 
in revision. Section 437 empowers the Dis¬ 
trict JIagistrate iti revision to order further 
enquiry into complaints dismissed or into 
the case of an accused person who has been 
discharged. 

Neither section has any application Avhat- 
ever to the present case and neither section 
empowers a District Alagistrate to order a 
re-trial of an accused who has been convicted. 

1 he District Jlagisti’ate further erred in 
ordering a re trial without setting aside the 
conviction and sentence. 

Section 423 does empower an appellate 
Court in an appeal from a conviction to re¬ 
verse the conviction and sentence and to 
Older a new trial. But the power of ordering 
a re-trial is one which should be exercised w'ith 
discretion. Are-trial may properly be ordered 

where the original trial is void for want of 
jurisdiction or for misjoinder, or when the 
enquiry has been obviously superBcial and 
material witnesses have not teen examined. 

Ill the present case, however, the Prosecu¬ 
tion witnesses have all been examined at 
considerable length. The petition of appeal 
sets out various contradictious in the evidence 

an _i>-ttentiou to the lack of corrobora¬ 

tion ot the informer in material points. The 

re-tnal is apparently ordered for the sole object 


of euabliog the prosecution to reconcile these 
discrepancies and to fill up the deficiencies in 
the evidence pointed out by appellaut.' I 
think it would be unfair fo appellant fo order 
a re-trial under such circumstances. I set 
aside the order of the District Magistrate for 
a re-trial and remand the case for him for dis¬ 
posal of the appeal upon ils merits. 

Order set aside ; Case remanded. 


(s. c. 3 Bur. L. T. 10.) 

lower BURMA CHIEF COURT. 

Cri.m'ixal Revision No. 77B op 1909. 

May 7, 1909. 

Present: —Mr. Justice Pailett. 

M. A. SHAKUR— Apflic.vnt 

VeVSHS 

NGA ME GYI alias Ml GYI— Respondent. 

Jurn^dicfton—Cruninat breach of trust—Property 
iiinst hcrccciccd or retaiued nlthiii Jurisdiction of tlie 
tnjiiig C'our^. 

Ill order to confer on a Court jurisdiction to try a 
easo of criminal breach of trust it must be shown 
that either the whole or part of the property, in 
respect of which the cliarge i.s laid, was either received 
or retained by the accused within the jurisdiction of 
the trying Court. 

An accused cannot be saiil to retain within the 
jurisdiction of the trying Court the unaccounted for 
balance, wJiich lie is allegml to liave misappropriated, 
merely because he sent accounts ami remittances to 
tho compluinunt within the junsdietion of that 
Court. 

ORDER OF REFERENCE 

The following reference w’as made by the 
District Magistrate, Rangoon, on 1st April 
1909, in Criminal Revision No. 75 of 1909. 

The amount of goods handed over to the 
accused in Rangoon, when first starting for 
Akyab is very small, compared to the total 
transactions, and the value only Rs. 244-4 
(as per Exhibit A I). In his complaint the 
complainant did not mention these goods 
and there is nothing I can find on tlie record 
to show that these goods are included in 
those respecting which criminal breach of 
trust is alleged. In face of the decision of the 
Hon’ble Mr. Justice Irwin, Chief Court 
Lower Burma Criminal Miscellaneous 
No. 12S of 190S, Hanna v. Ban Li alias 
Mania, disagreeing witli the ruling in 
Qacen-Kmprcss v. Obrien (1), which i.s on 
all fours with ours; 1 f.'rward tho record 
under section 438, Criminal Procedure Code, 
with the recommendation that the case be 
transferred to the District ifagistrate, Akyab. 
The amounts misappropriated were, r.eceivei 
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there and returned there. Xo portion of the 
acts constituting the offence were committed 
in Rangoon, e.xcept the wrongful loss to the 
complainant whose servant the accused was.] 

Mr. Auzavi^ for the Applicant. 

Judgrment. —In order to give the 
First Additional Magistrate, Rangoon, juris¬ 
diction to try this case, it must appear that 
part of the property, which is the subject 
of the offence, was received or retained in 
Rangoon, for the offence, if any was admit¬ 
tedly committed in Akj^ab. 

The only property which complainant 
alleges was received by accused in Rangoon 
was one packing case containing articles of 
the total net value of Rs. 200, on 7th 
March 1907. It is admitted that, during 
the ensuing 15 months, goods to the total 
value of over Rs. ll,500 were sent by 
complainant to accused in Akyab ; and that 
accused from time to time sent him accounts 
and remittances. Tlie present charge is with 
respect to a balance of something over 
Rs. 3,000 which accused is alleged to have 
neither remitted nor accounted for. There 
is nothing to show that the proceeds of the 
small case of articles received by accused in 
Rangoon on 27th March 1907, was includ¬ 
ed in the sum misappropriated. 16 would, 
in fact, have been more than covered by 
the amount accused was entitled to deduct 
from his takings as salary. 1 am unable to 
agi’eewith theargument that as accused sent 
accounts and remittances to Rangoon, he, 
therefore, retained in Rangoon the unaccount¬ 
ed for balance which he is alleged to have 
misappiopriated. 

My finding is that the First Additional 
Magistrate has no jurisdiction to try the 
case. 


(s. c'.3 Uui-. L. T. Jl.) 

LOWFK nUUMA CIllK? COURT. 

Ckiminai. Rkvision No. 9911 of 1909. 

.May 3, 1909. 

l^irscuf: — Mr. Justice Moore. 
KMFKROR—Ari-Lic.\sT 
versus 

TAN KKP Si —Respondent. 

opium .It-r (/ rt/ 1878), Direction 71— Ohfaittinj 
opium b>/ pertonnfion in c.rcctis of (tmounl aUoH-cd h>j 
EcCNsf dj^icet—hlomlnUnt net. 

Where a periion liceiisctl tu buyupiuin obtains from 
the liccuECd rondor, by personating a real or imagi¬ 


nary person, more opium than ho would have got 
without such personation, he cannot be said to not 
dishonestly, as there would have been no wi’ongrful 
gain or loss had the opium been sold to him. Ho 
does, however, act fraudulently, as his intention was to 
deceive tho vendor and thereby obtain an advantage 
or privilege which without suclr deception could not 
have been obtained. 

Reference made by the District Magisti'ate 
Thaton, in his order in Criminal Revision 
No. 74 of 1909, dated the 23rd April 1909, on 
review of the iudgment of the First Class 
Sub-Divisional Magistrate Kyaikto, passed in 
Criminal Regular Trial No. 21 of 1909. 

Judgment. —It appears that Tan 
Kep Si, Chinaman, legally entitled to pur¬ 
chase opium from a licensed vendor bought 
opium at ;the Kyaiktc opium shop under 
the name of Kun Kyu. It appears that 
under direction 71 of the Directions under 
the Opium Act daily rates of consumption 
are fixed for opium consumei's and that 
consumers are ordinarily nob allowed to 
buy opium in excess of their average con¬ 
sumption. Tan Kep Si was in the habit 
of buying opium in his own name at Kyaik- 
kaw where his recorded daily consumption 
was half a tola and he gave the name of Kan 
Kyu a* Kyaikto in order to be able to buy 
opium there in excess not of the amountwhich 
he was legally entitled to possess but of the 
amount ivhich the Excise Officer thought fit 
to allow him. 

He has, by personating a real or imagi¬ 
nary person Tun Kyu, attempted to in¬ 
duce the opium vendor at KyaiktD to de¬ 
liver property to him. The question is 
whether he acted fraudulently or dishonest¬ 
ly, I do not think that it can be argued 
that he acted dishonestly as there would 
have been no wrongful gain or loss had 
the opium been sold to him. The ques¬ 
tion whether he acted fraudulently is more 
difficult. The pre.sent caee is distiiiguish- 
nble from the case of Emperor v. Po Ln 

(1) , as in the latter case Po Lu appa¬ 
rently was not legally entitled to po.ssess 
opium at all. 

In the case of Pegina v. $>hoshi Bhaslan 

(2) a man who presented a false certifi¬ 
cate of character in order to obtain ad¬ 
mission to a law class was held to have 
acted fraudulently because in tho word.s 
of Edge, C. J., he had the intention to 

(1) 1 L. B. R. 356. 

(2) Vi A. 210. 
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deceive another person and thereby to ob¬ 
tain an advantage or privilege which 
without such deception could nob have been 
obtained. 

In the present case respondent clearly 
had the intention to deceive tlie opium- 
vendor in order to obtain an advantage or 
privilege for liimself which he would not 
otherwise have obtained. I am, of opinion, 
therefore, that he acted fraudulently. The 
point has. T liave found since writing the 
above, been definitely decided by a Puli 
Hencli in the case of hhnperor y, Tha 
Buntr (3). 

I liold, therefore, that respondent was 
rightly convicted. The District ^Magistrate 
considers that the fine was excessive and re¬ 
commends its reduction. I agree that the 
fine was unnecessarily severe and reduce it 

to Rs 25 The excess paid to be refunded. 
(3) 4L. B. R. 315; 9 Cr. L. J. 15. 

(s. c. 3 Bur. L. T. 13.) 

LOWER BURMA CHIEF COURT 

FULL BENCH. 

Civil Refkrexce No. 1 op 1909. 

June 7, 1909, 

Pms-eaL —Sir Charles Pox, Kt., Chief Judge, 
ISlr. Justice Bell and Mr. Justice Moore 

ARNACHELLUM CHETTY— Appellant 

verfius 

PERIA CURPEN CHbTTY and others_ 

Respondents. 

Raj,stored 7norf.jf,yc—Xotice o/prior oral valid ,uor(. 
paae — Priontij, 

A recristcred moi-t^rarrf. uofc take i)i-ioritv over 
an earlier valid oval mortgage of the sairie propertv 
It the second mortgagee had actual notice of the oral 
mortgage at the time when the registered mortgage 
was made to him. 

Gauyopad„a, 

10 M.I.A. 220; 3 \y. 11. (P. C.) -13; Le Xeve v. Lr Xevi’i 
WhiteandTudor. L. C. Vol. If.p. 175, 7th Edition 

Idiun ^-Oaupef, lli> p. j?,. igOQ; Shankar Da., y. Shcr 
Aamn oG 1 . R. 1900; Krit^hnnmma v. Surauna, 
Jb M. 148; lohorrt Rc,nut Rein v. HarHal Jvki.<on 
i rmted Judgments Bom. II. C. 1896, p. 778; Al-tooi 
Hnssen, V. RuyuXath Saha, 13 70; Diuan Sin<fh v. 

Jadho Snxjh, 19 A. 145, referred to. 

Mr. T)a7itra, for the Appellant. 

Mr. A. ill. Coirasjae, for the Respondents. 

•'Udgment. 

Moore, J.^Xhe question referred is “Does 

a registered mortgage of immovable pio- 
perty take effect against an earlier oral 

property without 
possession, made at a time when section 59 

of the Transfer of Property Act was not in 


force at the place where the property is 
situated if the second mortgagee had notice 
of the^ existence of the oral mortgage at 
the time when the registered mortgage was 
made.” 

In the course of tlie order* oi refei’cnce it is 
said thattlie leai’iiod Judge (of the lower ap- 
pelkteCourt) was "wrong in Iioldiiig thatthe 
deposit of a pyalhaiug and tJie addition 
of le.spondents name in the revenue re¬ 
gister constituted an equitable mortgage. 

Re.spondents’ mortgage was an oral one and 
nothing more.” 

The record of the Court of first instance 
shows that at tlie time when tiie earlier, or 
oral, mortgage was effected no pgathai^ig or 
other document wa.s deposited, and the 
mortgage was, therefore, an oral one and 
nothing more. 1 thinh it desirable to make 
this clear a.s the passage in the order of 
reference which I have quoted appears to 
me susceptible of being interpreted as laying 
down that a mortgage by deposit of a pyatha^ 
uig and the addition of the mortg.agee’s name 
in the Revenue Register would be an 
oral luorfgage and nothing more— a pro- 

po.sition to whicli 1 should not he prepared 
to a.ssent. 

In the present case it is clear that the 
earlier mortgage was a mortgage by verbal 
agreement pure and simple. In other words, 
it was an oral agreement within the per- 

Registration 

Act, 18//, and the question for determina¬ 
tion IS whether the prioiify which that 
section confers upon registered documents 
as against oral agreements is forfeited in 
cases where the registered document is taken 
with notice of a prior oral agreement. 

The eai-liest Act dealing with the regis- 
trahon of deeds in India appear to be Madras 
Regulation XVII of I80i> and Bombay Begu- 
lation IX of 1827. Both these Regulations 
e.xpressly enact that registration shall not 
confer priority in cases iii which the pur 
chaser transferee or mortgagee by the re 
gistered deed has knowledge of a prior 
uiiregistered deed of sale, gift or mortgage 
And in the Madras Regulation it is e.xplained 
that the object of registration being to nro 
tect persons dealing with propety from' 
being defrauded by previous tran.sactions 
relating to such property of which they have 
no knowledge, such object is sufficiently 
attained where they are in fact actually ap 
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prized of the previous transaction. These 
two Rognlationa were upheld by Act T of 
of the Govornor-fioneral. This Act 
recites in the preamble that the provisions 
regarding knowledge or notice contained in 
these Regulations had given rise to a com¬ 
plicated system of law and that much perjury 
had been committed in the investigation of 
the fact of such notice or knowledge. The 
provisions as regards noti(?e above referred 
to were, therefore, repealed and it was enact¬ 
ed that registered instruments should have 
priority over unregistered instruments, any 
alleged notice or knowledge of such prior in¬ 
strument or conveyance notwithstanding. 

This Act was itself repealed by Act XIX 
of 184^1. except in so far as it i*epealed the 
provisions in the Bengal, Madras and Bombay 
Regulations regarding notice. And Act XIX 
of 1843, enacted that registered deeds of sale 
etc. should take priority over unregistered 
deeds provided the authenticity of the regis¬ 
tered deed he established to the satisfaction of 
the Court, 

Tins .Vet was the subject of judicial inter¬ 
pretation by their bordships of the Privy 
Council in the case of Shrreudf/t Wmffacharjee 
V. IfamcomKl Onngvimlu'i (1). The question 
of notice did not arise but their Lordships in 
considering the meaning of the words 
authenticity of the deed” remark that “it 
could nob be intended by the Act that a 
deed which was tainted by fraud, although 
in other respects genuine, should be placed 
on the same footing as an honest and hona 
fide deed.” Tliis remark seems to me signi¬ 
ficant in view of the interpretation, in Le 
Neve V. Le Neve (2) and subsequent cases of 
the Kuglish Courts of Equity, of fraud as 
connected with notice. Act XIX of 184.3, 
and previous Acts were repealed by Act XVI 
of 1864, section 68 of which enacts that 
every instrument of the description mention¬ 
ed in clauses 1 ami 2 of section 16 of the 
Act shall have priority, if duly registered, 
over any other unregistered instrument. 
This section was reproduced in section 50 of 
Act XX of 1866, which also provides in sec¬ 
tion 48 that “ all instruments duly registered 

.shall take effect against any oral 

agreetuent or declaration relating to the 
same property,” 

Section 48 of Act VIII of 1871 is the same 

(1) 10 M. 1. .V. 220; 3 \V. It. (I*, c.) 43. 

(2) Whiff A-Tudor h.C., Vol. II, p. 175, 7th Edition, 


as section 43 of the Act now in force, HI of 
1877. Tfc reproduces section 43 of Act XX 
of 1866 with the addition of the words 

4 

“unless where the agreement or declaration 
has been accompanied or followed by delivery 
of possession. 

The interpretation of these successive enact¬ 
ments, and the question whether sections 48 
and 50 of the present Act are to be construed 
subject to the English equitable doctrines 
of notice, have been the subject of numerous 
and, one time, conflicting decisions of the 
Courts in India. All the High Courts and 
the Chief f'ourt of the Punjab, however, seem 
now to be in accord in holding that a sub¬ 
sequent purchaser or mortgagee by registered 
deed is not entitled to priority to a purchaser 
or mortgagee of earlier date in cases where 
the former has actual notice of the earlier 
purchase or mortg<age. 

The contrary view was as it is true, taken 
in the case quoted by Irwin, J. Lehna v. 
Gimptf (3), by a Full Bench of the Punjab 
Chief Court. But the ruling in that case 
has been overruled by a Full Bench of the 
Punjab Chief Court in the case of Shankir 
Dis V. Shev Znman (4). 

In Madras tho leading case upon the point 
is that of Krishnaninia v Snranni (5), which 
deals with the case of a mortgage by bond 
which was not registered and a subsequent 
mortgage by registered deed. The sub¬ 
sequent mortgagee took his mortgage with 
notice of the earlier mortgage but was not 
found to liave acted fraudulently otherwise. 
The earlier mortgagee obtained possession, 
hut his mortgage not being an oral one but 
by deed, section 50 of the Registration Act, 
which contains no exception of cases where 
possession has been obtained, applied. And it 
was pointed out that if the doctrine of notice 
was not applicable, a mortgage by unregistered 
bond would be in a worse position than a 
mortgage by mere verbal agreement. The 
latter, if he obtained possession, would be 
protected against a .subsequent mortgage by 
registered deed, the former would not. This 
is an anomaly which can hardly have been 
intended and which is avoided by giving 
effect to the doctrine of notice, as possession, 
if not itself notice, is very cogent evidence 
of notice. 

(3) 115 P. R. 1890. 

(4) 56 P. R. 1900. 

(.5) IG M. 148. 
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In Bombay in' ‘the case of Vohora Rewat 
jRein v. Itarilal Jekison (6), it was ruled that 
a registered mortgage with notice of a prior 
■valid oral mortgage is not entitled to 
preference. 

In Calcutta, in Abdool Hussain v. Tiaglut 
Nath Sahn (7), it was held that a purchaser, 
by registered deed, of property which had 
been mortgaged by an unregistered deed 
(registration being optional), if he bought 
with notice of the unregistered mortgage, 
took the property subject to that mortgage. 
This ruling was followed by the Allah¬ 
abad High Court ill a similar case, 
Di.vttn Singh v. Jadho Singh (S). The 
Privy Council Ruling under Act XIX of 
1843 above referred to affords some ground 
for supposing that even under that Act, 
which expressly excluded the doctrine of 
notice, the Courts would have been justified in 
refusing to give priority to a subsequent 
registered deed over a prior oral agreement 
or unregistered deed if the subsequent re¬ 
gistered deed was tainted with fraud. And 
there is ample authority for the view 
that taking of legal estate after notice of a 
prior right is a species of fraud. 

Act XlX of 1843 having been repealed, and 
the subsequent enactments being silent upon 
the question of notice, I think that the 
doctrine of notice, though not specifically re¬ 
enacted, must be held to have revived being 
no longer held in abeyance by statutory pro¬ 
hibition. The doctrine depends upon the 
principle that Courts of Equity will not allow 
a fraud to be perpetrated under cover of a 
statute if they can help it. 

In the case of soccessive mortgages the 
fraud, though not perhaps so obvious, is, I 
think, as real as in the case of successive 
sales.— ‘It is difiicult to conceive how it can 
be anything but fraud for a person, 
with knowledge that another person has 
advanced money upon faith of having a 
security upon certain property, to seek, 
in cullusion with the person who has 
received the money, to make uso of the Re¬ 
gistration Act to deprive the lender of hia 
security.” 

I would, therefore, answer the question 
referred in the following terms: '*A reo-isiered 


(0) P. J. Bom. 11. C. 1890, 

(7) 13 0.70. 

(8) 19 A. 145. 


p. 778. 


mortgage doe.? not take prlirity over an 
earlier valid oral mortgage of the same pro¬ 
perty if the second mortgagee had actual 
notice of the oral mortgage at the time when 
the T’egi.stered mortgage was made.” 

I have substituted the words aetual notice 
for the word ^notice’ in the que.stion a.s refer¬ 
red, because the notice allegad in the case in 
which the reference has been made was actual 
notice, and it is, therefore, unnecessary to go 
into the question wliether a subsequent 
registered mortgage c\n be effected by any 
notice, other than aobuxl notice, of an earlier 
mortgage by verbal agreement. 

Fox, C. J.—I concur. 

Bell, J.—1 concur. 


(s. c. .3 Bur. L. T. 15.) 

TiOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 259 op 190S. 

July 29, 1909. 

Present: — Mr. Justice Lowis. 

MAUNG NGWE YA— Appellant 

fe^-sns 

ALLAGAPPA CHETTY— Respondent. 

Fraud—K k parte drcrrr—Bona fido belief. 

Where it is alleged that an er parte decree was 
obtained by fraud and it \s shown that the defendant 
(H«l not re.'^ido at the place where tho summons was 
serve 1, it is not fr.aud on the part of the plaintiff if he 
had a bona Jldo belief that thy defendant resided 
there. 

Appeal against the decree of the District 
Court of Haiithawaddy, pa.ssed on the 21st 
August 1908, in Civil Appeal No. 44 of 1908, 
setting aside the judgment and decree of 
the Township Court. Thongwa, and dismiss¬ 
ing the appellant’s (plaintiff’s) suit filed in 
Civil Regular No. 234 of 1907. 

Mr. N. C. Sen, for the Appellant. 

;Mr. Danfra, for the Re.spondent. 

JLXdg'mGn'ta—Apart from a question 
of limitation, the only point for decision in 
this Court has been whether respondent, by 
alleging that appellant resided at Ivyawin, 
wherea>, as a matter ol fact, lie ro.sided else¬ 
where, had obtained an e.r pnrte decree by 
fraud. The Court of first- instance found that 
there had been fraud. 1'he District Court 
found that there had been none. In this appeal 
to this Court objection has been taken to the 

District Judge's view that the .lodge of the 

Township Court should not liave fianied tlie 
issue as to tlie existence oi* nou-e.xisteiice of 
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fraud as no allegation or suggestion of fraud 
had been made by the plaintiff (appellant) in 
his pleadings, I cannot agree with the Dis¬ 
trict Judge that there was no suggestion of 
fraud in t!ie plaint. Appellant (complain¬ 
ed ?; in the plaint that the fact of the Civil 
Regular Suits having been brought against 
him did not come to lus knowledge until after 
the land Imd been sold. He did not explain 
how this somewhat singular state of things 
had come about, bat lie implied tliat it was 
not through any fault of his own and left 
it to be inferred that the fault lay with 
those who should have communicated 
the information to liim. On the facts con¬ 
nected with the substituted service coming 
to light, the Judge was justified, to my mind, 
in holding that fraud had been .suggested, 
ily attention has been drawn by the learned 
Advocate for the respondent to the principles 
enunciated in tlie Commentary on Order VII, 
Rules 1 6 at page 67-) of Woodroffe and 

Ameer Ali s Code of Civil Pixicedure to the 
effect that general allegations, however strong, 
cannot he looked upon as constituting an 
averment of fraud. lu the present case 
there were no general allegations. There 
wa.s, however, a statement which, taken by 
itself, was such as to imply that a fraud had 
actually been coinrnitted and it is clear from 
the rulings cited in the Commentary that as 
a statement of tliis kind existed, the Judge 
was not debarred from finding that a 
particular cause of action (viz-, fraud on the 
respondent’s part) had been disclosed. 

Although I differ from tlie learned District 

Judge in thinking that the Township Judge 

should not have framed an issue as to fraud, 
1 am quite at one with him in his view that, 
as a mattei of fact, fraud had not been prov¬ 
ed. There is no doubt that appellant has not 
lesided at Kyawin for many years, but it is 
clear that lie has not severed liis connection 
with the place entirely and that the respond¬ 
ent s belief that he still lived there was a 
hnna Jiile one. The appeal is disrni.ssed with 
costs. 

Appenl dismissed. 


(s. c, 3 Bur. L. T. 16.) 

LOWER BURMA CHIEP COURT. 
SeconU Civil Appeal No. 315 of 1909, 

December 17, 1909. 

Present: —ifr. Justice Parlett. 

MAUNG THAN DATNG— Appellant 

versus 

U THE ASD another—Respondents. 

Civil Pi’oreduvc Code (.4ct V of 1903), 0. Vir 
It. 17— of plaiut—^D.’liberately deferred till 
derision of another suit —..Yot bona fide mistake. 

Althougl) rule 17 of Order VII is in wider terms 
than section 53 of the old Code, amendments are still 
to be made on such terms as may bo just, and this 
cannot mean that they may be allowed so as to defeat 
the object of limitation and of the rules as to the 
framing of suits. Thus genci*any an amendment 
should not be allowed save wlien the plaintiff by some 
mistake or misapprehension has failed to put things 
properly before the Court. 

An amendment will not be allowed where the 
amendment was deliberately not sought to be made 
and was deferred till the failure of another suit made 
it clear to the plaintiff that without amendment ho 
had no chance uf obtaining the relief he desired. 

Appeal against the decree of the Divisional 
Court of Prome, dated the 3rd September 
1909, passed in Civil Appeal No. 23 of 1909, 
reversing the finding and decree of the Sub- 
Divisional Court of Prome, and dismissing the 
appellant’s (plaintiff's) suit filed in Civil Suit 
No, 5 of 1909. 

Mr. N. C. Sen, for the Appellant. 

J UdgnTICn't*—The circumstincss of 
the case are fully set out in the judgments of 
the two lower Courts and need not be repeat 
ed here. 

Facts of the case which are set out in 
the judgment of the Divisional Court of 
Prome are as follows: — 

Appellant Maung Thau Daing mortgaged 
thelandin dispute to respondent Maung The. 
On 19th March 1907, Maung The obtained a 

mortgage decree against appellant on admis¬ 
sion. The land was sold in execution of the 
decree and the sale confirmed, Maung The 
purchasing the land. The sale was ciiifirmed 
on 9th September 1907. Maung The sold the 
land to the 2nd respondent Maung Pyu Tha 
for Rs. 400 on 15th November 1907, by a re¬ 
gistered deed of sale. On the 1st February 
1908, Manug Than Daing filed a suit in the 
Sub-Divisional Court of Prome (No. 5 of 1908) 
for the cancellation of the deed of salee.xe- 
cuted by Maung The in fayour of Maung 
Pyu Tha. Whil.st this suit was .still pending 
on 17th Augu9tl908, Maung Than Daingfilod 
another suit in the Township Court, Hmaw:^a 
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(Civil Regular No. 189) to have the mort¬ 
gage decree iu Civil Regular No. 62 of 1907 
set aside on the ground of fraud. Pending the 
decision of this suit the suit in the Sub-Divi¬ 
sional Court was adjoui^ned sine die. The 
suit to .set aside the mortgage-decree was 
dismissed on 2Sth January 1909. Having 
lost this suit appellant applied to amend 
the plaint in Civil Regular No. 5 of 1903 in 
the Sub-DivisionalCourt, Prorae, by the addi¬ 
tion of a prayer to set aside the sale in exe¬ 
cution of the mortgage-decree. The amend¬ 
ment was allowed and the amended plaint 
filed apparently on May 9bh, 1909. On 19th 
June 1909 appellant obtained a decree for 
setting aside the sale in Execution Case No. 
74 of 1907 of the Township Court, Hmawza.] 
It is urged on second appealthat amendment 
of the plaint was rightly allowed by the Town- 
ship Court, as it did not change the character 
of the suit and that as the plaint as origin¬ 
ally filed was in time, the amended plaint 
was not barred by limitation. 

I have been referred to several rulings in 
support of the first point urged. 

In Hunoomanpersand Pandatj v. .\rHsammni 

Pahooee Mnuraj Koor (l) it was laid down 

that if the recorded issues do not enable 

the Court to try the whole case on its 

ment.s, opportunity should be afforded by 

amendment for a decision upon tlie real points 
in dispute. 

In Namj/an v. Shmiknnni (2) it was held 

that amendment should be allowed wlien 

the plaint was framed under a bona fid^ 

mistake or erroneous advice and the other 

party (null be adequately ompensated 
by co.sts. 

In Kasinalh Das v. Sadasi, Patn-iik (3) it 
was said that an alteration in the relief do'^s 
not alter the character of the suit. 

In Sriml Chand Uitter v. ilnhuti Bihi (-(.) 

’nn"-! section 53 of the 

wMm"* ''Iternatire case 

which arises out of and is immediately con- 

trn^'' T- ‘ transaction may lis in. 

witttlm •■ncoms,stent 

Wiui tlie case hrstset up. 

the present”' ' T^e i"’" 

^ amendment «as not 

(2) 20 393 1 18 w. R. SI .V,,,, 

(3) 20 C. 80o. 

(■t) 25 C. 37J, 
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sought and granted because the Court found 

the issues as originally recorded insufficient 

tor the decision of the whole case, but was 

deliberately deferred until the failure of the 

other suit to set aside the mortgage decree 

made It clear to the plaintiff that without 

amendment he had no chance of obtaining the 
relief he desired. 

There was no honi file mistake and the 
erroneous advice appears to have been given 
after deliberate consideration. Obviously no 
compensation in costs to the other party could 
beadequate. 

Nor is it a case merely of alteration in the 
relief sought, nor of an alteration case arising 
out of the same tran.saction. The relief was 

different, based on different causes of action 
and against a different person and the twj 
cases arose out of different transactions, in the 

forrnertbesaleby 1 st to 2ad defendant, and 

in the latter. 1st defendant s purchase at the 
auction sale. 

It is true that rule 17 of Order Vll is 
wider terms than .section 53 of the old Code 
and the plaintiff induced the Court to post¬ 
pone the suit until the new Code came into 
I rce. Hut amendments are still to be made 
on such terms as may be just, and this 
cannot be taken to mean that they may be 
allowed .so as to defeat the object of limit- 
a ion and of the rules as to the frame of suit. 

stm and, in my opinion, 

still 1 .S, that amendment should not be 

allowed s,ave when the plaintiff by some 

mistake or misapprehension has failed to 

put things properly before the Court That 
was certainly not the case here. 

wasriuht''T/'r.i"''''®‘°"'‘' decision 

have W 'n ’a “"^adment should not 
have been allowed, and that the suit as 

amended was barred by limitation. 

I his appeal is, therefore, dismi,ssed. 

■Appeal dismissed, 

p 

T ^ fi'ir. L. T. 17.) 

IjOWER RHRMA c:hlee court. 

I’lfiST Civil Appkai, No. yy'7 of 1907* 

January 17 . 1910 . 

KA^ DAN 1)A^^> ANO OTIIKI-S —Pi.UN’TIFh'.S 

ria,„- MCHORl lilBI and oTniiss- 

Cefexda.n-ts. 
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price in answer fo enqninj not tni offer /o self ~Bi-okcr 

peima (ado ntjenf of Jhvt c/nplot/er. 

In answer to atele^'mm from a broker, Haro likely 
pnrehaser your three properties. Telegraph lowest 
price for each,” the owner replieil stating his lowest 
price for each property. The broker aceeptecl earnest 
money for one property ami wireil back informing 
the owner of iho receipt there*)!’ ami asking for the 
title ilccds. The owner refused to sell one alone: — 

Held, that there was no complete contract. 

A statement of the lowest price made in answer to 
an enquiry as to the lowest price for cash is not an 
offer, but only evidence of a willingness to treat. 

Harm/ }■’«/«••’*/, (1H93) li. R. App. Cas. 552; 1 H. 
42S;09b. T.50 ti42 W. 11. 129; 62 L. .1. P. CM27^ 

followed. . „ . , 

A broker is prima facie the agent of the party 

who first employs him. To make him the agent of 

the other party there must be something more than 

,„crc i.O!;oti..lion. Tlu-re must bo some ''onls or 

conduct bv which an atithorization to act on behalf of 

the other party is expressed or is to be affirmatively 

inferred. . 

Mr. CotrasjWy for the Plamtili. 

Messrs. Jltf/iiiffot/iatn and N'. N. 

for the Defendants. 

Judgincnt.—IMaintiffs sue for the 
sneeific performance of an rdleged contract 
to sell a house No. 6 in 29th Street which 
stands on lots 9 and 10 in Block D 1. Plain- 
tiifs went to Messrs. Balthazar and Son and 
instructed them to try and huy three proper¬ 
ties for them from Raja Shew Bux Bogla 
who is now dead and is represented hy defen¬ 
dant No. 1. Mr. Balthazar accordingly wired 
to the Ra.ia’s firm Gulabroy Shew Bux in 
Calcutta on the 17th September 1907 as 

follows: — 

‘’Have likely purchaser your three proper¬ 
ties. Telegraph lowest price for each." 

An answer was sent the same day in the 
following terms" Pachandaung 55,000, Ahloiio 
•25 000,No. 9, 45,000. Reply hy to-morrow. 

\ reply was sent and leceived in Calcutta 

on the 18th September. ' Sold bouse 29tli 

Street your limit received earnest money 
Rs. 5,000 h'orwaid deeds " For plaintiffs it is 
..rgued that these telegiams constitute a 
conolmlcMl contract to sell and buy this house 
On the same date Shew Bux wired to 
Baltlm/.ar- 'Cannot sell No. 9 alone. Can 
sell threeproperties together. Sec our Agent 

On the-iand all three properties were sold 

to defendant Xo. 2 and an agreement *ose l to 
Oiein was executed. A duly registered need 

of sale has since been executed. 

In the view that I take it is unnecessary to 

Bot forth the other facts in detail. 

The following issues were framed. 


1. Was there any contract to sell tlie pro¬ 
perty in snifc ? 

2. If so, had defendants No.s. 2 (a) and 
No. 2 (b) any notice thereof before they 
purcha.sed the property ? 

If plaintiffs are not entitled to a decree 
for specific performance are they entitled to 
any, and if so, what damages ? 

The answer to the fir.st issue is, I think, 
Unally concluded by the decision of their 
Lordships of the Privy Council in ffaryey v, 
Facey (1). The facts of that case are very 
similar to those of the present suit. There 
the appellant telegi’aphed “will you sell us 
B. H. P. ? Telegraph lowest cash ^ price.” 
Respondent telegaphed in reply. Lowest 
price for B. H. P. £900.” Then the appel¬ 
lants telegraphed, “we agree to buy B. H. P. 
for .-fiSOO asked by you. Please send us your 
title-deeds in order that we may get early 
possession.” No reply was sent. The judg¬ 
ment concludes as follows— Their Lordships 
arc of opinion that the mere statement of 
the price at which the vendor would sell 
contains no implied contract to sell at that 
price to the persons making the enquiry.” 
In that case two questions were asked, namely, 
w'hether the respondent would sell to the 
appellants, and the lowest price. The first 
question was not answered at all and it was 
held that an answer to it in the affirmative 
could not be implied as the contract must 
appear in the telegrams themselves. If the 
intending purchaser himself asks the lowest 
price and is told in reply what it is, the 
case is clearly stronger than when a broker 
saying he has a likely purchaser merely 
enquires the price. If no offer to sell at the 
price quoted is to be held to have beeri made 
in that case still less can it be held in the 
present case and I must hold that m telegraph- 
ing the lowest prices a willingness to treat 

only is to be inferred. 

The vendors telegram, however, in the 

present case concludes with the words “reply 
by to-morrow" and I am asked to hold that 
these additional words take the case out of 
the rule in Haney v. Faccy (1). I am 
unable to hold that they do so. If the pre¬ 
ceding words only amount to a willingness 
to treat then the.se words merely show that, 
that willingness is to continue only till 
the next day. Had they amounted to an 

(l) (1899) L. II. App. Cas. r>52; 1 R. 423; 63 L. 
oO-l; 42 W. U. 129; 62 L. .1. V, G. 127. 
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offer fosell the offer was to rfttnaia open only 
till the next day. The additional words only 
place a limit of time on the effect of the other 
parts of the telegram find thus cannot make 
any difference to the meaning to be attached 
to the other parts. The vendor only says 
he is willing to consider any offer that may 
he made, but if one is made it must be made 
within twenty-four hours. 

It has also been argued that Mr. Balthazar 
became, as the result of the telegram, inform¬ 
ing him of the lowest price for each of the 
three properties, the Agent of the vendor 
and that he was thereby authorized to sell all 
or any of them at those prices. The broker 
is pi'ima facie the Agent for the party who 
first employs him. To make him the Agent 
for the other party there must be evidence 
of something more than mere negotiation. 
There must be some words or conduct by 
which an authorization to act on behalf of 
the other party is expressed or is to he 
affirmatively inferred. He approached Shew 

Bux as the Agent of plaintiffs and the mere 

quotation of the lowest price is not enough to 
create an authority to sell. If it was so the 
decision in Harvey y. Facey (1) could not 
hare been passed. He as)<ed for information 
for an intending purchaser and no more and 
it is impossible to read into the telegram 
that which it does not contain. The 
contract must he contained in the tele¬ 
grams, and if it is necessary to supple¬ 
ment them in order to complete the contact 
there is no contract. 

It IS not thus necessary to decide the other 
issues, but as they were argued at length I 
will briefly record my decisions on them. 
Before defendant two can ba deprived of 
their purchase it would be necessary to show 
that they had not paid their money in good 
faith and without notice. That they knew 
there were or might be other purchasers in 
the field i.s not unlikely, but there is no evi- 

denco sufficient to show that they knew of 
any sale to plaintiffs or that they paid 
otherwise than in good faith. The o„iy evi¬ 
dence of any moment is that :\[r. H ilthnzar 
w 0 says he told Rambux that the hou.se had 
been already sold. Even .so, lunvever, all 
that was said was in the cour.se of a casual 
conversation and he was not told any details. 
Mr. Balthaztr was a broker and may have 
heard it in any way. There was nothing 

said as to when or how or to whom it had 


been sold and Rambux was dealing direct 
with the vendor who gave him no indication 
of a sale to any one else. Statements, such 
ns this, are not sufficient to effect a person 
with notice nor enough to put him on enquiry. 
Accepting Mr. Balthazar’s evidence entirely 
so far as it goes, I think there was no sufficient 
notice and the specific performance could not 
be decreed. 

As to damages I disbelieve the evidence of 
the offer of Rs. 58,000. In the dull .state of 
the market far more proof than that given 
would he required to show that the purchaser 
could have made so substantial a profit on 
his bargain. Afr. Balthazar too says the price 
given was full value for the property. There 
is no other proof of what damages was 
sustained and nothing but nominal damages 
at most could have been granted. 

The suit will, therefore, be dismissed with 
costs, plaintiffs paying the costs of both sets 
of defendants. 

Sin'f iJi ■<missc(l. 


(s. c. 3 Bur. L. T. 24.) 

LOWER BURMA CHIEF COURT. 
Seconu Civil Appeal No. 1G of 1907. 
December 20, 1909. 

Preseni:—Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Parlett. 

IT TET TUN AND ANOTHER — PLAINTIFFS_ 

Appellants 


t'crsns 

MA NI AND OTHEIIS—DEPENDANTS_ 

Respondents. 

n>uhlhi>f La,c-Prc^e»,pfion~Phy,-iicol 
mcnmmj of—lhnitutiouArt (XVoflH77J Sch //’ 


A « * W 


i ; a V I -.' —— lu arucio iu 

of tl.c second Scheaule of the Limitation Act. moans 

a possession tliat is personal and immediate or in 
other words, a possession perceptible to the senses 
and evident to everyhody as nmoh ns possession can be 
perceived and be evident. The expression precludes 
ati> sort of formal or constructive possession or even 
possession by attornment of tenants. The entry of 
one s name in the Kevenue Registers as owner would 
not constitute a taking of phy.sical possession. ^ 

Appeal against the decree of the Divisional 
Court of Hanthawarldy, passed on the 10th 

Appeal No. 82 of 
tl>e appeal of the appellanis 
tplamtiffs) against the decree of the District 
Court of Hanfhawaddy, passed in Civil 
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U TET TUX V. MA Xt. 

Mr. N. N. Bnrjorjee, for the Appellants. 

Mr. Ormiston^ for the Respondents. 

Judg:ment. 

Fox, C. J.—The suit wis to enforce a 
right of pre-emption of some paddy land. 
The laud belonged to the parents of the 
plaintiffs. After tlie deatli of their father 
their mother, the 1st defendant, Ma Ni 
verbally transferred the land for Rs. 1,000 to 
the 0th defendant Ma Gyi. This was in 
1900 The transaction was reported and 
entered in Revenue Register IV as a sale. 
The land remained, however, in the occupa¬ 
tion of another son of ikla Ni and her deceased 
husband until, as the plaintiffs assert, the 
month of May 1904. The suit was tiled on 
the 24th March 1905. Ma Gyi, however, set 
up tlmt she had been in possession since 1900, 
the son Ko Tha Dok having occupied the land 
as her tenant from the time of the sale until 
the end of the cultivaling season of 1903-4. 
On lier behalf it was and iscontended that the 
suit was barred by limitation under article 10 
of tlie 2nd Schedule to the Limitation Act 
at the time in force. Under that article the 
period of limitation for a suit to enforce a 
right (d pre-emption is one year and the 
period begins to run from the time when tlie 
purchaser takes, under the sale .sought to be 
impeacbed physical possession of the whole 
of the property sold, or where the subject of 
the sale does not admit of physical possession, 
when the instrument of sale is registered. 
The last part of the article does not apply, 
because there was in the present case no re¬ 
gistered instrument of sale, and because 
whatever ''physical possession” means, it is 
not contended tliat paddy land does not 
admit of such possession. The question then 
is whether Ma Gyi took physical possession 
of the property more tlian a year before the 
institution of the suit. In the present Limit¬ 
ation Act the term “actual po.ssession'’ was 
used, and in regard totiiis term, Stuart, C. J., 
was of opinion that it meant visible 
and tangible” possession. In Bahil Bcgam v. 
Mini.sitr Aii Khun (1) their Lordships of the 
Pi’ivy Council point out that the word 
“physical” is of itself a strong word, highly 
reslriclive of the kind of possession indicat¬ 
ed, and wlien it is found tliat the Legislature 
luKsin .successive enactments about the limit¬ 
ation of sucli suits gone on strengthening Uie 

language usnl, it is evident that the word has 

(1) 21 .\. 17} n Horn. L. R. 707; 5 C. W. X. 8«8. 


been very deliberately chosen and for a Va- 
strictive purpose. They considered that the 
expression “visible and tangible” used by 
Stuart, C. J., in regard to the words “actual 
possession” were applicable with still more 
certainty to the words “physical possession” 
and tliat what is meant by the latter words 
is a per.sonal and immediate” possession. 
Ill other words, I take it, it means a po.sses- 
sion perceptible to the senses and evident to 
every body as much as po.ssession can be 
perceived and be evident. The construction 
appears to me to preclude any sort of formal 
or constructive possession, or even posses.sion 
through obtaining the attornment of tenants 
at the time being on the land being included 
in the expression. 

The District Judge found that Ko Tha Dok 
lield the land as tenant of Ma Gyi after the 
sale. This was disputed and one of the 
grounds of appeal to the Divisional Court was 
that the District Court’s iinding that Ko Dok 
worked as tenant of Ma Gyi was not borne 
out by the evidence. The Divisional Judge 
did not deal with this ground of appeal. If 
Ma Gyi taking pos.session by making an 
arrangement with Ko Tha Dok that he should 
continue to occupy the land us her tenant 
could constitute a taking of “physical posses¬ 
sion,” I tliink t’ne case would have to go 
back to the Divisional Judge for a finding on 
the evidence ns to whether such an arrange¬ 
ment had ever been c:>me to. Upon the in¬ 
terpretation, however, which their Lordships 
of the Privy Council have put on the expres¬ 
sion ” physical possession.” I do not think 
that such an arrangement would constitute a 
taking of physical possession. Still less would 
the entry of M.a Gyi*s name in the Revenue 
Registers as the owner constitute a taking by 
her of such possession. 

I would set aside the decree.s of both 
the lower Court.Q, and direct that the suit 
be dealt with on the merits by the District 
Court. 

1 would order the respondent Ma Gyi to 
pay the plaintiff’s costs in the Divisional 
Court and in this Court. The costs in the 
District Court should abide the result of the 
case in that Court. 

Parlett. J.—I concur. 

Order set 'Aside. 


V’ol. VUl] INDIAN 

SDLIJTAN AHMED V. PALANEAPPA CHETIT. 

Cs. c. 3 Bur. L. T. 29.) 

LOWER BURMA CHIEF COURT. 

First Civil Appeal No. of 1909. 

January 24, 1910. 

Fres^miiSir Charles Fox, Kt., Chief Judg-e, 

and Mr. Justice Parlett. 

SULIMAN AKMED SEDAT^Appellant 

vsystis 

PALANLAPFA CHETTY and another_ 

Respondents. 

Iriinsjcro/Proporti, Act (IV of 18S2;,... 5o (1)0)- 

0 .A 01 !?Vlfif"®" ““ ‘"'''‘hited house there- 

money lefused to pay the balance of the mirchase 

he had paid because 

partyas the.rlandlordandto pay rent. "Ser llm 

uicunistance.s the purchaser contended that the 

of thrprope^t:"°‘ possession 

of fhe'pro,«rty" possession 

‘'>e Jecree of the Judge on 

. ono 22nd I’ebru- 

1007 ^ S«it No. 392 of 

de, r;/f'"If V’® re,,ponden(s 

decree for the bnlanoe of the purchiise money 

wirh interest thereon. 

Mr. Giles, for the Appellant. 

Mr./, n. Bass, for the Rpsnondents 

Judgment. 

Fox, C J._Xhe suit was for the bakncG 

an inhabri i"®"®^ ®" ''nvinff 

an ■fainted house tbereou. It is uot di.sput. 

ed that the plainliff-respoudents sold the 

propert.v which is situate i„ Rangoou i' 
profe.ssed exercise of a power of sale contain- 

Th^* TfProperty to them 

Ihe defendant-appellant paid a portion of 
ff Pycha.se-money, and accepted the title 
halT^ t'efnsed to pay the 

bae. .du:f t 

thlT'Ti 

effective possession 

consequenUy the Xf 1 

complete hTs f 

contention secHon 5- f 1) Pf^ 

op tr “ Si ®„”' 
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makes it obligatory on the seller, in (he ab¬ 
sence of acontract to the contrary, to give the 
buyer or such peison as he directs such 
possession of the property as its nature admits 

It appears to me very doubtful whether 
ally p.art of this .section applies to a sale by 
a mortgagee ,11 profe.ssed' exercise of a power 
of sale conferred by a mortgage-deed. Sucli 
a sale usually ,s .sale in inxitnm, to whiclbhe 

ohlTo necessarily or 

pin an instance of this 

clause - of the section says that the seller of 
imniova.ble property sh.all he deemed to con- 
tract with the buyer that the interest which 

the seller professes to transfer to the buyer 

ubsKsts, and that he has prower to transkr 

the same: this applies to every sale liAetir 

voluntary seller and buyerbrt t ^dle ®no: 

apply to a .sale by a Court in execution of 

a decree. (See Goar’s Transfer of Aoperty 
Act piira^ 728 and 729.) ^operty 

But, even if the section does apply 

of the title deeds when (lie property is^'n the 
occupation of tenant., (Gour pa.a (^Vo) 

not reasonably be called on to do mTeMa“’ 
ffive notice to the tenants that he Ims old lo 

purchaser, undoubtedly, acuuires the ,' J p 
receive the rents by virtue T| ‘® 

and on the acquistion of such 
obtains such possession as thl 
the property admits of. Obstructivr “'u 
on the part of the tenants ^oes uoTaff““^ 

have affected the latter's” riJj," 5 '“' 1 "'°"''' 

^■Ippcal (lisniissecl. 


S- N. DAR, A. uu. 

Vakil Hij;h 

SRf^'AOAf^ iKMshm. 
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U PO LON V. SOOLIMAN HA4I. 

(s. c. 3 Bnr. L. T. 30.) 

lower BURMA CHIEF COURT. 
Regdlar Civil Appeal No. 461 of 1909. 

January 26, 1910. 

Present:— '^Iv. Justice Robinson. 

U PO LON— Plaintiff 


versus 

SOOLIMAN HAJl Brotheus and others— 

Defendants. 

Buddhi;>l l‘ur-Vrcs<(mption of ownership of house 
huilf duriiuj coverture on land belonging to wife alone 
Joi„t proiJl^J-roitrcr o/o„e to marn-rge to 

deal with joiol i.rotK;-tg-T,a„sfcr o, Proper g Act (IV 
of 1882), *11—Bona tiJe mortgagee without notice Jor 

consideration—Acipticsccnce. _ 

A niece of (iovermnent lau<\ was m the possession 
of the wife many years before her marriage and 
after her marriage she obtained a lease of it Iiowj 
Govei^mcut. A "house was then built on the land 
and she mort.^aged it to a Chetty nnthoutthe consent 
of her husband but for the beueht of her son. The 
inortKajre contained a power ot sale. Ic was proved 
that the liusbatid came to know of the mortgage and 
ook os;: .st„ it a»i.ic until after the Chetty 

refused to aUew l.is wife further tiu.e to pay off the 
uiorti,'a!;e-moucy. lie then hied this suit. 

J/iTd, thuliu the uhscuco of any evK eiiee to the 
eoiitrarv. the hou,se must he presumed to bo the joint 
proport’v of husband uud wife and that a mortgage of 
the houie was under the eircumstuuees, not a horn- .Me 
mort-age witiumt uotire for cousulcrat.oa: that the 
liushaml must lie lield to have acipiieseed in the mort- 
..a'le but from Ids eouseul to the mortgage no 
prCsumplioa eould he made that he eeuseuted to 
flip DCJWGI* of SuU'« 

Twe V. /’'iiMini i'hcttg. 1 L. B. It. 11, followed. 
Mr. Seahj with Mr. Uarcey, for the Plain¬ 


tiff. 

IW. J. U. iMs, for the DeferuUnts. 
Judgment. —Plaintiff sues alleginff 
that a house which is the joint property of 
himself and the second defendant, who is his 
wife, was mortgaged by the second defendant 
and their .son, tlie third defendant, without 
plaintiff’s knowledge and consent; that he 
tirst heard of the mortgage when the house 
was advertised for sale on the liSth November 
1909. He claims that the mortgage-deed is 
void and asks that it may he cancelled. I‘ irst 

defendant pleads that the house in question 
in the sole property of tlie second defendant 
i„ whose name the lease of the land in which 
it stands was issued. Ho denies that the 
second defendant mortgaged the house with¬ 
out plaintiff’s knowledge and consent and 
pleads tliat she had a perfect right to do so ; 
further, that he being a 6o«rt ./f/f mortgagee 
without notice for consideration plaintilt is 
estopped from putting forward, even if he is 
entitled to, a claim to the -said house, ihe 


second and third defendants have put in 
written statements which I need not refer to 
in detail. There can be no question 1 think 
that the house is the joint property of the 
husband and the wife. The evidence show.s 
that the land was in possession of second de¬ 
fendant before her marriage to plaintiff—• 
that was some 40 years ago, and that the 
house was built thereon by her mother. 
After her marriage that house was burnt 
down aud a new house was built ou the 
site by plaintiff. That house and another 
house were both destroyed by fire and some 
two years ago while plaintiff and second de¬ 
fendant were .still husb.ind and wife and 
living together—:he house in question was 
built. The laud is squatter land and the 
lease, thereof, which was issued on the 19th 
day of June 1903, to second defendant, is a 
lease for 5 yeai's from the 1st July 1903. 
The mere fact that there is no title-deed for 
the house and that plaintiff allowed a lease 
which was issued after the house was built to 
issue in the name of second defendant his wife 
alone cannot, I think, change the character 
of the property in the house or estop plain 
tiff from claiming to be a part owner therein. 
The presumption that must arise as regards 
the owner.sliip of the house built during their 
coverture in the total absence of all evidence 
to show that it was built with separate pro¬ 
perty of one or other of the parties to the 
matriaga i.s that the house is joint property 
of the husband and wife. It has boen urged 
that by reason of section 4l of the Transfer 
of Property Act plaintiff is not entitled to 
raise the claim that he dies since the tran.s- 
of tlie house had acted iu good faith and 
after taking reasonable cire to nscartaiu that 
tlic transferor had p^wer to make the transfer. 
Tlie first defendant has been in Burma for 
20 years and has been engaged iu money- 
lending transactions with Barmans and knows 
perfectly well tliab it is at any rate safer in 
the absence of nbiolute proof to the contrary 
to deal witli both the hush.and and tlie wife 
aud as to lending money on promissory-notes 
he admits that he requires the signatures of 
both. The third defendant had been for 
some years his clerk and for the last 2 years 
has been acting as n paddy-broker under him. 
He kuew that he liad a father and knew that 
the son lived with his parents. He must 
have had reasou to suppose that this house 
might be the joint property of tho husband 
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and wife. His plea is that he was told the 
lease was the only title-deed, and that as the 
land stood iii the name of the wife alone, 
he was justified in assuming that the house 
standing on the land also belonged to the 
wife alone. I cannot allow this. It is farther 
urged that by allowing the lease to issue in 
the name of the wife alone plaintiff allowed 
second defendant to be held out as the owner 
of the property and that he, therefore, cannot 
now deny that she is not the owner of the 
whole of it. There is no holding out as to 
the house however. I, therefore, hold that 
the house is the joint property of the husband 
and the wife. 

The law as to the power of one or other of 
the parties to a marriage to deal with joint 
property is now settled. In the case of Ma 
Thu V. Ma, Bu (1), it was laid down that a 
husband cannot sell or alienate joint property 
without the wife’s consent or against her 
will. This ruling was approved of in Ma 
ShiL'c U V. Ma Ktju (2). It was held in 
Mating Two v. Baincn CkeUy (:3), that the 
fact that there was no open protest nas not 
sufficient to support the dealing by the other 
party and, further, that because a wife con¬ 
sents to a mortgage no presumption that she 
also consents to sale of tlie property arises 
and that even subsequent acquiescence in the 
sale would not be proof of her consent to it. 


In the case of Batana v. Kumarappa Chetty 
( J), a mortgage was executed by a wife to 
pay off a debt due by her husband which had 
been embodied in a decree. The plaintiff, 
the husband, was not aware of the intention 
to mortgage but he was aware of the 
loan being given and was aware that a 
mortgage was executed. He took no steps to 
have the mortgage set aside and was held to 
have acquiesced in it. The mortgage was 
held binding on the whole property. In the 
present case the mortgage is by the wife 
alone and the mortgage was not for the bene¬ 
fit of the plaintiff, her husband, but for her 
son. It is impossible to read the evidence 
without holding that although tlie husband 
may not liave been aware of the mortgage 
at the lime it was executed, he became aware 
ot it shortly afterwards on his return to Ran- 
goon. He does not allege that there was any 

a)T B°s.‘^07r‘ “"‘J 

Cl) 8 hum. L. It. aty. 


to mortgage the property contrary to his in¬ 
terests. He'does not say that he would not 
have approved of the mortgagefor the benefit 
of the son if he had known thal it was going 
to be executed, and although aware of it he 
remained silent and in fact approved of the 
action of his wife. These being the facts it 
appears to mo that tlie case falls within the 
decisions tliat I have quoted above and that 
the mortgage is valid and as regards the 
whole properly, that is, it will apply to 
the share of the husband as well as that of 
the wife. But while plaintiff may have ap¬ 
proved of and acquiesced iu a mortgage exe¬ 
cuted by his wife alone of their joint pro¬ 
perty, tlie money borrowed being foi- the 
benefit of the son, tliere is nothing to .show 
that he was aware of the terms of the mort 
gage deed or that he knew (hat a power of 
sale had been given, and as pointed out in 
Maung Ttce v. Ranicn Ckvthj (.S), because he 
con-sented to the raortg.age tliere is no pre¬ 
sumption that he consented to the power of 
sale. There i.s evidence to show that when 
demand was made for payment tlie wife de 
fendant No. went to defendant No I’and 

asked for time. I can see no reason for sun 
posing that slie did not do this with the full 

knowledge of her husband. Had time been 
granled 1 think it is reasonably certain that 
the husband would have raised no ohiection 

but when defendant 
^ 0.1 declined to give time and advertised 

the property for sale then, and then only did 
he pla.ntilf file the present suit and urg d 
that the transaction was void as against him. 
But before it can be presumed that he had 
consented to the grant of a power of sale io 
the mortgagee something more must be prov¬ 
ed than mere knowledge that a mortgage had 
been e.xecufed. Nothing of that kind has 
been proved and I must, therefore, bold th^t 
he did not acquiesce in or consent to the 
power of sale and that although the mortgage 
including the power of sale, was valid af re! 

gaids the share of the second defendant in 

thi.s sui fhe mortgage only is valid in res- 
pect of the plain,iff-s share but not the power 

otsale. aiieie will he a decree accordingly 
declar.ngthe mortgage valid as regards fi e 

whole properly and that the power of sall i! 

valid only as regards the second defendant'! 

shaie In the circumstances, the parties will 
bear their own co.sts. ^ 


decreed. 
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PITCHE PILLAY I'. MAUKG PET. 

(s. c. 3 Bur. L. T. 34.) 

LOWER BURMA CHIEF COURT. 

SEC iND Civil Appeal No. 239 of 1905. 

August 5, 1909. 

Present: —Mr. Justice Parlelt. 
PlTCHSl PILLAY— Appellant 

versus 

MAUNG PET AND OTHERS—Respondents.^^ 

Civil Procedure Code (Act XIV oj 1882), 268,2/2, 

278 280 283 —-'WMc/uMruf by j^rohihitory orda - 

J?cmor«e of uftachment—Declaratory suit-^DtscreUon of 
Court, when io he interjered u'lth —S/>cc»/tc Relief Act 

^^Scettun^272^of the Code of Civil Vrocedure (1882) 

applies to the investigation of claims arising out 

of attachment hy prohibitory order under section 2b8 

and, therefore, a party aggrieved by an order passed 

in the circumstances under section 272 has a remedy 

under section 283 of the Code. 

potter v. Rotno^nwniy Patter, H ill. Dt, 

13 M. B.J. •ft>7, approved. 

Uarilol V. Aheruny, 4 B. 323, disapproved. 

The onlv difference between a suit under section 
•>83 of the'Code of Civil Ihocednre and section 42 ot 
the Specitic Uelief Act is that in the former case the 

period of limitation is shorter.. 

* Where a Court has exercised its discretion and 
gi-anted n tleclaratory dceicc, the appellate Court 
Urrs in interfering with tl.c exercise of that discretion 
merelv on the ground that the plaintiff had a 
reineiiv open to him other than the suit for a declara- 
tioii. The appellate Court should not iiiteiferc with 
the exercise of that discretion mdess it is satislied 
that the lower Court had not good grounds for 

exercising it. t-v- , • i. 

Appeal aguu)8t Uic decree of the District 
Court ot Toungoo, dated the 17th August 
190S, passed in Civil Appeal No. 2i of 190b, 
setting aside the deeiee of the Township 
Court of Pyu and dismissing the claim of the 
appellant (plaintiff) preferred in Civil Uegu- 

lar Suit No. 30 of 1908. 

Mr. Vulit, for the Appellant. 

Mr. /. li- for the Respondents. 

J Udgment.— in execution of a decree 

against Po Chon and Ma ^hu.^P. S. P. Piche 

Pillayon 16th December 100/, obtained an 

ordei under section 268 («). Code 
Procedure. 1882. prohibiting Maung Pet and 
Ma Kayafrom paying to Muung I o Chon and 
lla Shu 500 baskets of paddy, valued at 
Rs. 500, alleged to be due to tbeiu as rent of 

2 Dd''ia..uu. y 1908 Maung Tel a.ul Ma 
Kaya petitioned the Court .saying that they 
owed nothing to Maung Po Chon and Ma Shu, 
but that 500 baskets of paddy was due from 
them to Ma Ngwe Baw and ^la In, as rent 
aX uying foLl.c withdrawal of the pro¬ 
hibitory order. Picl>e Pillay on the same day 
petitioned tlie Court asking t'lat the oOO 


baskets might be taken possession of by the 
bailiff and sold by auction. The Township 
Court, after examining Maung Pei on oath 
withdrew the prohibitory order passed under 
section 268. 

On 13th January 1908 Piche Pillay filed a 
suit in the Township Court against Maung 
Pet and Ma Kaya, Maung Ngwe Baw and Ma 
In for a declaration that the 500 baskets of 
paddy was the property of Maung Po Chon 
and Ma 8hn, and on 15th Februaiy 1908 he 
obtained a decree in these terras. 

On 13th March 1908 all four defendants 

appealed to the District Court which, on 17tli 
August 1908, set aside the decree on the 
ground that the suit was not maintainable. 

Against that decision this appeal is hied. 

The learned District Judge held that as 
section 278 does not apply to orders under 
section 268, the Court had no power to with¬ 
draw its prohibitory order, but ought to have 
continued it in force and allowed the decree- 
holder to apply for the appointment of a 
receiver who could, if necessary, have .sued 
Maung Pet and Ma Kaya for the debt alleged 
to be due from them to Maunff Po Chon and 
MaShu. He farther held that when the 
Court improperly withdrew the prohibitory 
order, Pircbe Pillay might have applied to 
set the order of withdrawal aside as being 
pas.sed v.v parte or he might have applied to 
this Court to revise the order as being passed 
without jurisdiction. I may remark that 
though the order of withdrawal may have 
been passed without hearing the decree-holder 
yet the latter's pleader presented a petition 
ill Court on that day so that the order 
may not have been ex parte hi the sense of 
being passed in his absence. However, ho 
could apparently have applied to the Court 
to review its order withdrawing the prohibi- 
tory order .so that, as the D.stncL Judge 
says, he had a remedy by application in the 

Township Court or in this Court 

The District Court, therefore, held that this 
salt is not permitted by section 283, Civil 
Procedure Code, and being doubtful whe- 
ther a suit will lie undersection 42 of Specific 
Relief Act. and in view of the fact that even 
if such a suit does lie, a declaratory decree 
may be refused at the discretion of the Court, 
reversed the decree of the Township Court. 
In my opinion, this last ciuestion shoulvA not 
have been treated in this way. The Town¬ 
ship Court might have discretion to grant 
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or refuse a declaratory deere?, bat the 
appellate Court could uot reverse that decree 
merely on the ground that the To^vnship 
Court might have refused to grant it. The 
appellate Court should have decided whether 
a salt under section 42, Specih: Relief Act, 

did or did not lie, and if it held that it did, 

should have considered the merits of the case 

and determined whether go^d grounds existed 

for the Township Court to exercise its discre- 

tionary power of granting the declaratory 
decree. 

(1) it was held that 
secUon L7b had no application to an order 

under section 268, and that if an alleged 

debtor give notice to the Court that no debt 

existed, the Court should satisfy itself of the 
existence, or otherwise, of the debt, and if it 
came to the conclusion that no debt existed, 
should abstain from proceeding to sale. 

In a later ruling of the same Court, Tooha 
Goolalv. Joh7i Antone {'2), it was laid down 
that when a debt alleged to be due by a third 
party to a judirnient-debtor has been attached 
hy the judgment creditor, the Court may 
under section 268, make an order up.-m the 

third party to the judgment-creditor of so 
much of the debt as he admits to be due 
to the judgment-debtor. Where, however, the 
third party denies the debt, there is no other 
course open to the judgment-creditor tlian to 
have it sold, or to have a receiver appointed 
under section 503. 

Both these cases deal witli tlie matter as 
betvveen the person from whom the alleged 
debt IS due and the decree-holder, and save 

I earlier one, that section 

“ ^ application to an order under 

section 268. there is no reference to what 

* j I ^ claiming to be 

luterested m the debt have against the pro- 
hibitory order. 

In Chidambam Patter v. Uamasiiomy 
Pa«« (3), a Full Bench of the Madras High 

same Court [Basavayya v. Syed Abbas Saheb 
J held that when a debt is attached 

bf a tl?rd°“ ?’ “’f"" 

undm- secUon 278 investigated 

OU such claim order passed 

C2J 11 B. 448. 

(t) 'I m: %: «• f- «7. 
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^le operation of section 283, Civil Procedure 
Code. 

The reasons on which this decision is 
b.ased appear to me to be sound and commend 
it to me in preference to the contrary view, 

unsupported by arguments, euunciated in the 
Bombay case of 1880. 

It has been argued that even the Madras 
ruling only authorizes claims preferred by a 
third party. The head-note, it is true, only 
refers to such a claim, but the reasoning of 
the judgment is general and wide, and shows 
that the view of the Courl was that any 
person who could prefer a claim or objection 
to the attacliment of tangible property under 
section 278, Civil Procedure Code, could, 
under the same section, prefer a claim or 
objection when tlie attachment was by pro- 
hibitory order undfr section 268, and that 
sections 279 and 280 would apply to such 
claims or objections. 

If, therefore, this decision is right, it was 
open, in the present case, to Maung Pet and 
Ma Kaya to object to the prohibitory order 
on the ground that their debt was due, not 
to the judgment-debtors, Maung Po Chon and 
Ma bhu, but to another person. The order 
passed on that objection would be an order 
under section 280 and plaintilf had a right of 
suit under section 283. But even on the 
contrary view I consider a suit under section 
42 Specific Relief Act. would be maintain- 

^ j 11 general in its wording 

and allows any person entitled to any right 
as to any propeity”to sue for a declaration 
that he is so entitled. Where, however an 
order under section 280, Civil Procedure Code 
has been passed regarding the property, the 
suit for declaration must be brought under 
section 283 of the Code, for which a special 
and shorter period of limitation is prescribed- 
hut there appeals to be no other restriction’ 

upon the right to sue under section 42 Speci¬ 
fic Relief Act. ’ 

AVhether, therefore, the withdrawal of the 

under sec- 
P*’o<^edure Code, or not, the 
plaintift s suit was maintainable in the one 
case under section 2S3, Civil Procedure Code 
am in the other iiiKler section 42, Specific 
Relief Act. Fordoes the fact that he may 
have had a more direct and summary remedy 
whether by way of review or revision, debar 
him from exercising liis alternative remedv 

by way uf suit. ^ 
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Tlie decree of the District Court is revers* 
ed and the case is remanded back to that 
Court for disposal of the appeal on its merits. 

The costs of this appeal to follow the final 
result. 

Tft’cree revarmh. Case remanded, 

4 


(s. c. Bur. L. T. 3G.) 

LOWER lJUKMA CHIEF COURT. 
First Civil Api’eai, No. 15 ok 1900. 
January 17, 1910. 

Presen/:—Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Parlett. 

MA KYI— Appellant 
versus 

U ^lAUNG GYI AND OTHERS — RESPONDENTS. 

Cirit P,-ore<fH>v Cotlc {At t XIV of 1S82), 6.24-1— 
Voliility of votmof hr tfucittioui'd in execution— 

Necessity of lottice In jn'oclanuifion as to claim of 
in raliditij. 

Tlic valiility of a luortjrjige <k*croc cannot be 
enquired into in execution [nocoedings for the sale of 
the niortjragoil premises, but the Court is bound to 
fully notify in the proeiainatiou of sale that a claim 
lins been put forward based on the invalidity of the 
decree and that any one purchasing wouM buy sub¬ 
ject to any subsequent ilocrce <leclaring the (locrco 
against the inortgiiy»‘d premise? invalicb 

Appeal against tlie order of the Judge, on 
the Original Side, dated the *29th January 
1909, pas.sed iu Civil Regular No. *.^60 of 1905, 

disini.ssing the application of the appellant 
for an order absolute for sale of the mort¬ 
gaged property under ihe Transfer of Pro¬ 
perty Act. 

Mr. Hollar, for the Appellant, 

Mr. Juijinbotham, for the Respondei ts. 

Judgment. 

Fox, C. J.—The statements by the learned 
Judge of the previous proceedings are not 
quite accurate, the inaccuracy being due to 
incorrect stateinent.s in the appellants’ peti¬ 
tion. The application for Letters of Adinini.s- 
tiatiuu to the estate of Ma Mi was not made 
by tbe respondents Ma Chit, Ma Hnit and 
Ma Hta, hut by Ma Tha U. An order was 
made for tl»e grant of lettei’S to her on her 
fuinishiitg security but it does not appear 
from the i eecjrd (Civil Regular No. b of 1906) 
that she ever fui*nished t'ne security, or that 
letters were ever issued to her. The above- 
named respondents were added to the appeal 
j-ecord as the next-of-kin of ila Ka U who 
died on or about the iSth September 1907 

The application in wliich the order appeal¬ 
ed lioin was made w a^£o^' au or^er 


M ENIN U V. MA LE ME. 

as directed by the decree in Civil Regular 

No. 260 of 1905. 

✓ 

It was nob strictly for execution of the 
decree or at any rate for execution to which 
section 244 of the Code of 1882 would have 
applied. If it had been, it seems clear on 
tbe cases of Chintaman bin Vithoha v. Ohinta- 
'winji Bajaii Dev (1); Dhani Bam Mahta v. 
Luckmeswar Singh (2) and Chhoti Narain 
Singh v. Musammat Rumeshwar Koer (3), that 
the Court could not, in execution proceedings, 
enter into any question ns to the validity of 
the decree. If a Court cannot do this in 
execution of a decree under which property 
has been attached, it cannot do it in carrying 
out a sale under a mortgage-decree. 

The petitioner was, in my opinion, entitled 
to have the property sold under the decree, 
but in selling it the Court will be bound to 
give full notice that the respondents Ma Chit, 
Ma Hnit, and Ma Hta claim that the decree 
as against the estate of MaMi was invalid, 
and to warn purchasers that Maung Gyi has 
been declared not to have been the husband 
of Ma Mi, and that consequently the decree 
may be held to be invalid as against the 
estate of Ma Mi and if so the sale will confer 
no rights to a purchaser of the propeity as 
against the rightful heirs of Ma Mi. 

On these grounds, I would alow the appeal 
and setting aside the order of dismissal would 
order that the property be sold under the 
above conditions. 

Parlett, J.—1 concur. 

Appeal allowed, 

(1) 22 B. 475. 

(2) 23 C. 639. 

(3) 6 C. W. N. 790. 

(s. c. 3 Bur. L. T. 37.) 

LOWER 13URMA CHIEF COURT. 

First Civil Appeal No. 104 of 1908. 

.January 17, 1910.j 

Present-. —Sir Charles Fox. Kt., Chief Judge, 

and Mr. Justice Parlett. 

MA HNIN U AND OTHERS — PLAINTIFPd- 

Appellants 

MA LE ME and others — Defendants 

—Respondents. 

Mortgagor and mortgagee—Subsequent possession of 
mortgagee not necessarily evidence of outright silc-^ 
Burden of proving subsequent outright transtei tm 
morlgngee—Entry in Begister—Possession over 13 yeufs 
insujQicicnt—Burden of Proof. 


Voi. nil] 
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Whore after mortgagiug the properties, the iiiort- 
gagors remained in possession at iirst ami sub- 
sequeutly made over possession to the mortgagees, 
who alleged that possession was made over outright 
and not in usufruct, the burden of proving the 
outright transfer is on the party asserting it. 

Mating Po Te v. Po Ktjnw. 1 L. B. 11. 215, approved. 
An eutry in Register No I showing an outright 
transfer for consideration conplcd with the fact of 
possession for over 13 years is not .sudicient to shift 
the onus, especially where there is no entry in Regis¬ 
ter IX of the corresponding year and the possession 
is as con.si.stL*nb witli the transaction being an 
usufructuary mortgage as with it being an outright 
transfer. 

Appeal against the decree of the DLs- 
trict Court of Hapthawaddj', passed on the 
8 th July 1908 in Civil Suit No. 6 of 1908, 
dismissing the (plaintiffs’) appellants’ suit 
for redemption of land. 

Hr. Rahman^ for the Appellants. 

Mr. Kyaio Din, for the Respondents. 

Judgrment. 

Fox, C. J. —laud was admittedly mort¬ 
gaged at first, and the plaintiff-i’ parents 
ream-.ned in po.s«essiou. Subsequently they 
made over possession to the mortgagees. The 
survivor of the latter sets up that it was made 
over outright. According to tlie ruling in 
Mnnng Po Te v. Maung Po hrj'tio (l),the 
burden lay on the mortgagee of proving the 
outright trans"er. The oral evidence as to 
it is very weak. Tlio Taikthuggi Po Saw 
to whom tlie report of the transaction would, 
in the ordinary course, liave been made was 
alive, bub he was not called as a witness. 
The letter of tlie Superintendent of Liud 
Records states that the tran.sfer is not trace¬ 
able in Register IX of 12o7, yet Register I 
contains an entry that the land had been 
bought outright for Rs. 650. The District 
Judge considered that this entry with the 
fact of undisturbed possession by the de¬ 
fendants for thirteen years afforded strong 
presumptive evidence that the trau.saction in 
1257 was ail outright sale. I cannot take 
this view'. The possession by the defen¬ 
dants is as consistent with an usufructuary 
mortgage as it is with a sale, and as stated 
by Irwin, J , in Ua Dun v, Lu 0 (2), it is 
notorious that the custom of reporting mort- 
gages as sales existed. Moreover, instances 
o in compiling Register 1 in 

respect ot changes of ownership are not un¬ 
known, 

(1) 1 b. U. u. 215. 

^ (2) o L. 13. R. 40j 2 Ina. Cas. 535. 


Ill my opinion the defendants did not 
satisfy the burden which was on them of prov¬ 
ing that the land had been made over out¬ 
right, and the plaintiffs were accordingly, 
entitled to succeed in their suit. 

I would allow the appeal, reverse the 
decree of the District Court, and give the 
plaintiffs a decree for redemption of the land 
upon their paying into Court Rs. 250 within 
six mouths of the date of the decree of this 
Court. 

The defendants shall pay the plaintiffs’ 
costs in both Courts. 

Parlett, J.— I concur. 

Appeal alloived. 


(s. c. 3 Bur. L. T. 38.) 

LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 116 of 1908. 
November 29, 1909. 

Present :—Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Parlett. 

P. L. S. DUTCHMAN CHETTY and othkus 

—Appellants 


versHH 

Thi: IHUAWADDY FLOTILIjA am- Co., 

L D .— Res po n dents. 

I'li’f—Rifle of hiiiif til ittf fiij'il’l'' i'Ji ‘1 II in’l ^—• 

Contributing negligeiirc—Htul light. 

Wbvrea b^ieecl limit 1ms bcvii IincmI l)y noiilicatioii 
for steam vessels navigating a na^•igal>le eliauucl. tlie 
speed limit rule must be observed under :ill conditions 
of the tide. 

Before a vessel can be held in fault for a collision, 
negligence contributing tojthe acciilcnr. and not negli¬ 
gence merely, must be showji. Thins wlieie a collision 
occurred and tho ves.^el that was struck had not a 
proper and good light .sliowing, and tho collision 
wouhl have been less likely if the vessel struck liad a 
|)ropcr and good light showing, there is no contribu- 
tary negligence, if the vessel in fault was not going at 
a rate within the speed limit and on a course wliicli 
a cautious man would have taken. 


Appeal against the decree of tlie Judge 
on the Original Side, dated the Idtli 
September 1908, passed in Civil Regular 
Suit No. 26o of 1907, dismissing the appel¬ 
lants’ (plaintiffs’) suit. 

Mr. N. N. Burjorjec, for the Appellants. 

Mr. Lentaigne. for the Respondents. 

Judgement. 

Fox, C. J.—The indisputable facts are that 
the defendant company’s steam launch struck 
the plaintiffs’ cargo boat proceeding in the 
same direction with such force that nine shell 
planks and tw’o wooden frames of the boat 
were broken and the boat sunk. Frima 
facie the running down of the boat was due 
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to negligence on tbe part of the navigator of 
the laanch. It is a case of res ipso loquitur 
just as much as if the boat had been 
sfationaiy when run into, and in such a 
case the law presumes negligence on the 
part of the navigator who runs his vessel into 
another. 

In the present case there is much more 
than a presumption of negligence. The i*un- 
ning down took place on a clear starlight night 
in a narrow channel about half a mile up 
tlie Kanaung to Creek when both vessels were 
movingon a very strong current. The sei^ang 
of the launch said that when he entered the 
Creek he saw cargo boats in it. He blew 
the launch whistle and proceeded at lialf 
speed up tlie niidtlle of the stream. As he 
approached Mohr brothers and Company’s 
Mill, he saw several cargo boats one lying 
across the stream ahead of his launch about. 
60 to 70 feet away. He stopped his engines 
and reversed, hut before the launch got 
stern way on, it struck thebuar. He atfribut- 
e I his having run down the boat to his not 
having seen it before, owning to it not carry¬ 
ing any liglit, and to the current having 
cariied his launcli on forwards in spite of his 
having reverseil tlie engines. On his own 
showing lie had been doing a thing which 
he ought nut to have done. That was he 
broke a rule specially laid down for the 
navigation of the Creek, Tliis rule was not 
brought to the notice of the learned Judge. 
It is laid down in Marine and Commerce 
Department Notilication No. 22 of 1905, and 
it says that from the 1st December to the 
Slst ilay, no steam vessel shall navigate this 
Kanungto Creek, amongst other.s, at a rate of 
speed greater than live miles an hour. 

Judging from the pilot Mr. Moore’s evi¬ 
dence the current alone w’ould carry a vessel 
from four lo five miles at the time iu ques¬ 
tion. Taking tlie half speed rate of the 
launch at the lowest computation, the engines 
would drive her at 4i miles an lioiir. Con¬ 
sequently it is clear that the serang was pro¬ 
ceeding up the Creek at a speed far in 
excess of the limit of speed permitted. 
It was sought to justify his going at the 
spred he did because if he had gone at a 
less speed it might be doubtful whether the 
launch would he under proper .steerage con¬ 
trol. Tlie plain answer to this is that if the 
lauru'li could not. be kept under proper steer¬ 
age control cn a strong current unless her 


engines drove her at tbe rate of 43 miles an 
hour, she ought not to have entered the Creek 
on such a strong current. The speed limit 
rule must be obeyed under all conditions of 
the tide. Further it appears to me that the 
serang was not justified in proceeding up the 
Creek mid-stream. Although he may not 
have been likely to meet any other steam 
vessel coming in the opposite direction against 
such a strong tide, the ordinary rule for a 
steam launch is to keep on that side of the 
fairway or raid channel which lies on her own 
starboard side, and othei less handy craft are 
entitled to rely on launches doing this. If 
the serang had done it, he would have had 
ample room to pass all the plaintiff’s cargo 
boats proceeding up the Creek. The running 
down occurred in raid-stream. The original 
cause of his having run down the cargo boat 
was, ill my opinion, the excessive and unlaw¬ 
ful speed at which lie was proceeding up the 
Creek. 

■ Although no direct issue was raised as 
to contributary negligence, the question 
must be considered. It arises in connection 
with the question whether the boat had a 
proper light. That, it had a light of some 
sort is clear from Mr. Vinton’s evidence. 
He only saw it just as the boat was about 
to sink. This was about 15 to 20 minutes 
after it had been run into. The light- was 
then very dim, and it was apparently from 
a lump in a glass lantern whose sides were 
so blackened with smoke that very little 
light penetrated through them. As to the 
state of the lantern and light before and 
at the time of collision there is only the 
conHicting evidence of the native witnesses. 
The probabilities are that the boat had not 
a proppr light conforming to the require¬ 
ments of rule 8 of the rules under sec¬ 
tion 50A of the Inland Steam Vessels’ Act. 
Taking this to he the case, the plaintiff 
can recover unless the want of a proper light 
was the cause of accident. See C-iyzer v. 
Vnrron Company fl). Before a vessel can be 
held in fault for a collision, negligence contri¬ 
buting to the accident and not negligence 
merely must be shown. Bevan on Negligence, 
2nd Edition page 1327. 

No doubt a collision would have baeu less 
likely if the boat had had a proper and good 
light showing, but if the launch had been go- 

d' fl884^ L. R. 9 A. C. 873; at L. .T. Adm. 18; o3 
L. T. 361; 33 W. R. 291; 3 Asp. M. 0. 371. 


Indian casks. 


Vol. Vlll] 

PBRIASAWMT PILLAY V. HTDER H003AIN. 

ingr at a rate within the speed limit and on a 
course which a cautious man would have 
taken, no collision could have occurred, even 
if the boat had no liffhtat all. 

For these reasons I do nob think it can be 
held that the negligence of those on the boat 
contributed to the running down. I would 
reverse the decree appealed against and would 
remand the case to the Original Court for a 
decision on the 2nd issue. 

Parlett, J.—I concur. 

Decree ieverscd\ case remnnded. 


(s. c. 3 Bur. L. T. Ssl.) 

LOWER BURMA. CHIEF COURT. 

Civil Revision No. 181 op 1908. 

July 22, 1909. 

Present: —Mr. Justice Parlett. 

V. P. PERIASAWMY PILLAY— Plaintiff 

—Applicant 
VC vstis 

HYDER HOOSAIN and another— 

Dependants—Respondents. 

Civil Procdluyc Code (.IcI Xd’ot' 1882), 332 mid 

O'Zl—lievisionnl ju)'i:idivtioii nheii cxcrciiicd — l''jectineiit 
of o)ie not n pnrti/ to suit. 

Where in an application, under section 332 of the 
Code of Civil Procedure (1882), by one 'vbo has been 
ejected from property of which he was in possession, 
the Court docs not coniine itself to tho question 
whether or no applicant was a party to the suit, under 
the decree in execution of which ho was dispossessed, 
but goes into and decides the question whether the 
applicant could show a good title to the property, tho 
High Court will interfere in revision, nlthougli tho 
person aggrieved may liavc another remedy by 
regular suit. Tho High Court will interfere in 
revision iu such n ca^e because tlie lower Court 
“infringed the extrinsic conditions of its legal 
authority’’. 

Shiva Nathuji v. Jorna Kashin'ith, 7 B. 341, ap* 
proved. 

Bhnndal Panda v. Pand'.fl Pos Patil, 12 B. 221; 
Kaahinath Sokharam Kulkarni v, Nana., 21 B. 731; 
Sheoraj Stnifli v. H'inwari D.is, 6 A. 172; Ohnlain 
Shabbir v. Divarka Prai^ndy 18 A. 103; Gopal Da.-i v. 
Alaf Khan, 11 A. 383;.A J.Citi.'iC v. Jaisi-a}, 15 A. 
405, referred to. 

Revision against the order of the Sub-Divi- 
Bonal Court of Pegu, dated the 26th Novem¬ 
ber 1908, passed in Civil Miscellaneous No. i5 
of »908, dismissing the application of the ap¬ 
plicant (plaintiff). 

Mr, Chari, for the Applicant. 

Mr. S. N. Sen, for the Respondents. 

Judgment-— A preliminary objection 
was taken to the hearing of this application 
on the ground that an order under section 332 
of the Civil Procedure Code, 18S‘2, being pro¬ 



visionally ffnal, is not liable to revisional 
interference. 

Only two authorities are cited in support of 
the objection. In the first Bknndal Panda v, 
Fandal Pos Patil (1), it was held that ‘in a 
case like the present where it is still open to 
the applicants to establish their I'ight by suit, 
the ix'regularity is such as to call for the ex¬ 
ercise of the powers of the High Court under 
section 622, Code of Civil Procedure.” 

In the second. KashinafU Sakharam Kulkarni 
V. Nana (2), it was held that the conclusion 
arrived at in a suit, if erroneous, ought to be 
coiTected in a regular suit and by an ap¬ 
plication under section 622, especially where 
no substantial injustice appears to result 
from the decision. 

In neither of these cases, was it held that 
the High Court had no jurisdiction to inter¬ 
fere in revision when the applicant had an¬ 
other remedy by way of regular suit, but 
merely that under the circumstances of these 
particular cases it was unnecessary or un¬ 
desirable to e.xercise the ordinary power of 
revision of which the e.xercise where permis¬ 
sible is always discretionary. On the other 
side are quoted three rulings. 

In Sheoraj Singh v. Banioari Das(S), it was 
held by a Bench of two Judges of the Allah¬ 
abad High Court that an order under sec¬ 
tion 335 is subject to revision. The word¬ 
ing of the last clau.se of this section is prac¬ 
tically identical with that of the last 
clause of section 332 and lays down that 
an Older under this section shall, subject 
to the result of any regular suit, be final. 
The arguments for and against au order 
under section 335 being subject to revision, 
so far as they are based upon the finality 
of such order, therefore, apply to an order 
under section 332. In Ghnlam Shahhir v. 
Dwarka Prasad (4), it was held that an order 
for delivery of immovable property under 
section 318 was open to revision and it was 
there pointed out that the cases of Gopal 
Das V. Alaf Khan (5) and Guise v. Jais^ 
raj (6), relied upon in support of a coii- 
trary view did not in fact support it, for 
they in effect merely laid dovn that the 

Court would not ns a rule interfere iu 

(1) 12 B. 221. 

(2) 21 B. 731. 

(3) G A. 172. 

(4) IS -V. 163. 

(.5) 11 A. 383. 

(6) 15 A. 405. 
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revision unless satisfied that the applicant 
had no other remedy open to him; bat 
Ihongrh interference might be refused in the 
exercise of a sound discretion, it was not 
held that the Court had no jurisdiction to 
interfere. 

In Shiva Xathnji v. Jorna Kashinafh (7), a 
Full Bench of the Bombay High Court laid 
down certain principles regarding the exercise 
of rcvisioiial powers under section 622, Civil 
rroccdure Code. 

Among them is the following that the High 
Court ‘‘will rectify the proceedings of the 
inferior Court where the extrinsic condi¬ 
tions of its legal activity have plainly been 
infringed.” 

In the present instance there was an ap¬ 
plication under section 332 by a person dis¬ 
possessed of the property, on the ground 
-that he was bona fide in possession on his own 
account and that if the property was compris¬ 
ed in the decree, he was not a party to the 
-suit in which the decree was passed. The 
penultimate clause of section 332 expressly 
lays down that in hearing applications under 
this section, the Court shall confine itself to 
the grounds specified in the first clause of 
the section. In tliis instance, therefore, the 
Court should have confined itself to the ques¬ 
tion whether or no applicant was a party to 
the suit under the decree in which he was 
dispossessed. The Court did not confine itself 
to this ground. It went into and decided the 
question whether the applicant could show a 
good title to the property. In doing so it 
appears to me that the Court ‘‘infringed the 
extrinsic conditions of it.slegalauthority”under 
section 332, and, therefore, this is a case which 
may be considered in revision, notwithstand¬ 
ing that applicant has another remedy by way 
of regular suit. The law allows a person to 
whom section 332 applies two remedies—a 
summary one by means of an application, and 
a formal one by way of suit. If he selects the 
former but fails owing to the Court exceeding 
its jurisdiction, it would often be a hardship 
to him to be thereby debaired entirely from 
his summary remedy, and relegated to the 
lengthy and expensive remedy of a regular 
suit, when, had the Court exercised its 
jurikiction properly, he might have re¬ 
covered possession, and have been liable to 
ejectment only by a suit brought by the op¬ 
posite party. 

(7) 7 B. 341. 


I, therefore, consider this is a ctse in whloH 
revision is Admissible and admit the applica* 
tion for hearing on its merits. 

Application a'lnitted. ■ 


(s. C. 3 Bur. L. T. 4t.) 

LOWER BURMA CHIEF COURT, 

Second Civrti Appeal No. 219 of 1903. 

August 5,1909. 

Present: —Mr. Justice Parletb. 

V. N. A. R. KOMERAPPA CHETTY— 

Appfxlant 

versus 

BEINDU AND ANOTHER—RESPONDENTS, 
to SU 5 — Jadymsut in personam— Who can get 
set aside on ground of fi'nud. 

A person, who is not a party to a suit, cannot sue to 
liavo the decree set asidi on the ground of fraud or 
otherwise. 

Benjamin Mger y. Ismail Arifi Nana, Bur. L. B. 

followed. n I’h • 

NaranoM/nn v. Nagestvftrayyan, 17 M. 389; Owhoa* 

v.JagnnnaihGuIvttnkw, 10 B. C'.O; iVi7w«9«!/ 3xooAe. 
padhyu V. Aimunissa Beebce, 12 C.150; Krishnabhuhartt 
V. B'tmamurti, lO M. 19S; Ahmedbhoy Hubibhoy v. 
Vaihebhoy Cassunthhoyy 0 B. 703, rolorrcd to. 

Appeal against the decree of the Divi¬ 
sional Court of Tenasserim, passed on the 
12th September 1908, in Civil Appeal No. 81 
of 1908, reversing the decree of the Sub-Divi¬ 
sional Court of Thaton, and dismissing 
the Suit of the appellant (plaintilf) filed m 
Civil Suit No. 64 of 1907. 

Mr. Villoy for the Appellant. 

Mr. Qaanty for the Respondents. 

Judgement. —Appellant, Komerappft 
Chetty, sued Maung Shwe Lin, 
respondent, and his wife for over R^. 2,000. 

While the suit was pending, Maung Bern 
Du, first respondent, on the 20th December 
1906. instituted a suit against Maung Shwe 

Lin and his wife for Rs. 2,000 due on two 

promissory-notes. 

The amount was decreed on confession on 
18th January 1907. 

On 12th March 1907, Komperappa v/hetty 
sued Maung Bein Da and Maung Shwe Lin 
to set aside the decree obtained by the former 
against the latter and his wife, on the ground 
that it was obtained by fraud and ojUusion 
between them. 

He obtained a decree in the Sub-Divi¬ 
sional Coiu't, but the Divisional Court re¬ 
versed it, on the ground tliat the suit was 
not maintainable. 

For the appellant it is argue 1 that unless 
a third party can maintain a suit to set 
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aside ft decree ■ obtained by fraud and collu- 
sion, there is nothing to prevent any person 
in apprehension of being sued, from collud¬ 
ing with his fiiends and relatives for the 
latter to file suits against him in which he 
confesses judgment, and thereby compelling 
his genuine creditors to be relegated to a 
pro la^a share of his property, that share 
being capable of indefinite reduction by 
sufficifutly increasing the number or magni¬ 
tude t)f the collusive claims. This might be 
a good argument for amending the law if it 
is as suggested, but it, in no way, shews what 
the law really is. 

The suggestion that such a suit Is maintaiu- 
able under section 39 of tlie Specific lielief 
Act cannot be seriously supported. That 
section allows any person against whom a 
written instrument is void or voidable to sue 
for its cancellation, A decree, it is true, is 
ill writing but it is essentially the formal 
expression of an adjudication by a Court, 
and when a decree is set aside it is that ad¬ 
judication which is annulled, not merely the 
written form in which it is set forth. This 
ai gument also completely begs the question 
as to whether the decree is void or voidable 
as against the person suing to have it set 
aside. 

In Xoranayyan v. Nogesicaryt/an (1), it was 
held that in a suit brought under section 
283, Civil Procedure Code of 1882, a defen¬ 
dant, who is connected with the judgment- 
dehtor as reversionary heir of the judgment- 
debtor's husband, or as co-parcener, may shew 
that the decree, in execution of which the pro¬ 
pel ty was attached, was collusively obtained. 
Such a defence, however, would not be avail¬ 
able unless the defendant was so interested. 

This case is dissented from Giiliha-* v. Jagaii- 
nath Gidvankar (2) where it was held that 
such a decree could not be impeached by 
a defendant; but it was noted that, in the 
case of a judgment, in rent it might be 
impeached even by a stranger to the decree. 

In Nilmony Mookhopndyn v. AiviUfiissa 
Bihee (3), A mortgaged to B who obtained a 
mortgage-decree, and subsequently to the 
decree A sold the property to C. B having 
attached the property in t\»e hands of C, the 
latter sued A and B for a declaration that the 
properly was not liable to attachment under 

(1) 17 M. 389. 

(2) 10 B. 659. 

(3) 12 C. 1.56. 


the decree, as tbs decree bad bsen obtained 
by cjllusion between A and B. It was held 
that 0 was entitled to prove the c illusion 
under section 44 of the llividence Act. 

In Krishnahhubarti V: Ramomiirt£{4;), decrees 
were passed against plaintiff s father ai^ his 
agent, and property claimed by plainti... was 
attached. He sued to set aside the decrees 
on the ground tliat they were obtained by 
collusion between the decree-holder and his 
father's agent and it was held that this con¬ 
st ituted a good cause of action. 

In Akmedhhoy Hnhihhoy v. Vnlhebhoy Oas- 
stnnhboy (oK the only points found in any way 
bearing upon the case appear to be that defen- 
dant.s, in a suit under section 283, Oivd Pro¬ 
cedure Code, who though not claiming under 
the parties to the suit in which the decree was 
passed, were represented by them therein, 
may, under section 41 of tlie Evidence 
Act, object to the decree on the ground 
that it was obtained by fraud or collusion, 
but defendants who are strangers to the suit 
can only so impeach the decree if it be a 
decree ‘in rein.’ 

In the present case there was no decree in 
ran, and, therefore, it is unnecessary to con¬ 
sider the rulings bearing on such a decree. 

But as regards decree in personam, the 
authorities cited merely go to show that where 
a person is already a party to a suit under 
section 283, Civil Procedure Code, it is open to 
him, under certain circunistances, to prove the 
fraudulent or collusive nature of the decree: 
so far, therefore, they are mainly authorities 
on the admissibility of evidence. 

In order to become a paity to a suit under 
section 283, Civil Procedure Code, a person 
must be either the attaching creditor or must 
claim to have some interest in or to be 
possessed of the property at the date of the 
attachment. In each of the rulings cited this 
condition is fulfilled, indeed in each instance 
the person allowed to impeach tlie decree has 
an interest in the property, affected by or 
attached undtr, the decree. Thus, no authority 
whatever is cited for allowing strangers to a 
decree in personam to impeach it on the 
grounds of fraud or c-iUusion, whereas the 
contrary is several times distinctly implied. 

No grounds, therefore, are shown for 
dissenting from the ruling in Beniamin 

(4) 16 M. 19H. 

(^.5) 6 H. 703. 
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yfey^r V. TsukhI -In'??’ Xann (6) that a person 
who is not a pai ty to a suit oannot sue to 
have th(^ ileeree in it. set aside on the ffrnnnd 
of fraud or otherwise. 

1 he appeal is dismissed with osts. 

.•|ppe<7/ , 

(G) a Jiur. h. n. 22(J. 


(a, f. 12 Iloin. h. It. 880.) 

BOM HAY HIGH COURT. 
OitiGiN-AL Civir, JOUISOICTION Sl’it No. 213 

OP 1910. 

August 18, 1910. 

Prese)if: —Mr. Justice Beaman. 
SHAVaKSHA RUTTONJI BOMONJl— 

Plaintiff 

ver.’ius 

HUGH HOGARTH and Sos.s—Uepfndants 

.. 13. 

U, aLI //, K 1 FiK jiarte (tecrce^Ucvituc of Judtfmeut^ 

Snficlcut Cfo/etc—Siojouo/.x not i<Ci'fcd—Apij},'cation for 
netting anide ox pfirti* decree heyoitd time. 

Whore the dofoiulaiita, ,a (Jhasgow firm, liad an o.r 
jHir/c decree passed against them without over having 
huon served with notice, and, therefore, without, ever 
having had an opportunity of defending themselves 
and were barred in respect of an application to have 
the c.f pit etc decree set aside: 

JlcUU that there was a sumeiont cause for grantinn- 
an application for review of judgment. 

}htcc Chtind Ji'fboo v. Rndba Miulhuh Chand, 2 W. 
11. Misc. 34; Bhup Kuor v. Beyom 0 A 

37; Ohounhom Singh v. JmI Sinqh, 9 A. 6l! 
roferrecl to. 

Mr. Kmiga, for the PlaintilF. 

Mr. U'eUon, for tlie Defendants. 
JudgitTlGnta—I am strongly inclined 
to the view expressed by the Calcutta High 
Court in Mofee Ch-md Baboo v, Bndha Madhah 
Chnnd liahoo (1), that applications for review 
of judgment cannot be eiitei'tained where 
there has been no contest, and where the 
plaintilT has obtained ati e.r parte decree, 
there are special provision.s governing appli- 
cation.s to have an ex parte decree set aside, 
and a special period of limitation ; as there 
are other special provisions and a different 
period of limitation for applications for review 
of judgment. Section 5 of the Limitation 
Act enables a Court to extend the period 
allowed for making an application for review 
of judgment, but confers no such power in res¬ 
pect to an application to have an ex parte de¬ 
cree set aside. The law allows an exptrtc de- 

lee to beset aside for two reasons only : — (1) 

^ (1)2W. }{. Misc. 34. 


Want of service, (2) Inability for a safBoienC 
cause of the defendant to be present. The 
reasons for allowing a review of judgment 
are wholly different, although they include 
a general reason ^ forany sufficient cause **, 
which it is contended may include the reasons 
upon which alone an €.t parte decree can be 
set aside. In face of the two Allahabad de¬ 
cisions, one of the Full Bench, in Bhup Kmr 
V. Muhammadi Begaiii (2) and Ghonsham 
Singh V. Lai Singh (3), it cannot be denied 
that there is authority lor the proposition 
that the reasons for granting the review of 
judgment may be extended so as to include the 
reasons ordinarily peculiar and confined to an 
application to have an e.v parte decree set 
aside. I am very reluctant to adopt or lend 
any countenance to a view which appear.^ to 
me, speaking with all respect, opposed to the 
plain policy of the legislature. For what 
does the contention founded on that propo.si- 
tioncome to ? In the present case, admitted¬ 
ly this: The defendants complain that they 
were not served with summons, and, there¬ 
fore, would he entitled as of right to have 
the ex parte decree set aside. But ns they 
have not taken steps to make that appro¬ 
priate application within time, they seek to 
evade the consequences of their neglect by 
bringing an admittedly inappropriate appli¬ 
cation for review of judgment upon the 
identical ground, which the law of limitation 
forbids them to take where the application 
is for setting aside the e.v parte decree.^ And 
there is this inconvenience that, owing to 
this difficulty, most of the argument has been 
confined to the legal lechnicalily, \vhile the 
substantial ground upon which the defendants 
ask for relief has not been much discussedi 
Where an application to have an ex parte 
decree is before the Court in proper form 
the hssue is sluu ply define.l: Was there pood 
service? H there was, was the defendant 
prevented by any snfficienteau.se from ap¬ 
pearing? Here I have been told that there 
was no service, because the persona whom 
the plaintiff believed to Ibe the defendants’ 
agents and served were not so in fact. 
That probably is so, but the point was al¬ 
most lost sight of in the legal arguments. 
Assuming that want ofn>ticf? is a sufficient 
cause for revievving an ex pirte decree, I still 
think that the case would need to be very 
(2) G A. 37. 
t3j9A. Gl. 
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exceptional before I should allow a defen- 
dant to have recourse to this way of avoiding 
ft bar of limitation. Wliat i.s allegred to have 
happened in the present case, and is not 1 
thick, seriously denied, is that the 


served notice on Turner Morrison and Cora- 

pany who were tlie defendants agents for 
Z particular contract. That contrac 
had ended in the previous December, and 
the defendants deny that after tha,t Turner 
Morrison and Company were their agents 
in any sense, either special or Senerah 

Their regular agents are Messrs. 
and Company. On the 24th March, dte 
days before the e.r parte decree was ob¬ 
tained, the defendants knew that a summons 
had been served upon their supposed agents. 
Turner Morrison & Co. Possibly they could not 
in the time then at their disposal have taken 
any effective steps to hinder the plaintitt 
obtaining the e.r purte decree which was 
granted on the 29th March On UM. 
May the plaintiff served the defendants 
with the decree and demanding execution. 

It the defendants had then even written 
to their agents to move to have it set 
aside for want of service, they would have 
been in ample time, as the vacation did not 
end till the lOth June. But being Glasgow 
merchants it may fairly be conceded that 
they were ignorant of the provisions of the 
law in this country and might be excused for 
a little dilatoriness. Unfortunately the law 
allows no excuse. Within thirty days of be¬ 
coming aware of the existence of an e.r parte 
decree, the party aggrieved must make his 
application, or submit to the decree. It is 
contended that the defendants could not have 
done what was needful in time, as they had 
no Bombay Attorneys and did not know how 
to proceed; that they would have been re¬ 
quired to make affidavits in support of .an 
application to have the ex parte decree set 
aside, and so forth. I do not think that tliere 
is anything really conclusive in this line of 
argument. It might well be tliat where 
owing to rare circumstances a defendant 
against whom an c-c 7 ) irfe decree lias been 
obtained cannot apply to have it set aside 
within thirty days, as to take an extreme 
case, where he receives information of the 
decree, in a foreign port, and is shipwrecked 
before he can communicate with local lawyers 
the Court might follow the principle of the 
Allahabad Full Bench case ar.d hold that 


there was a sufficient cause, notwithstanding 
the express prohibition of the Limitation Act 
for reviewing the cx parte decree. But hero 
the defendants certainly could, had they been 
energetic, have made their application in 
time, and as to the affidavits I do not know 
why counsel should nob have moved to have 
the decree set aside and, in the special cir¬ 
cumstances, have obtained an adjournment 
for the production of the required affidavits. 

In fact the defendants let time pass while 
they communicated with their present local 
attorneys, with the result that not only is 
the application for having the ex parte decree 
set aside, but also the application for review, 
long beyond time. Now if these facts had 
occurred in the case of an Indian firm, I 
should have had no hesitation in holding that 
the defendants were not entitled to come in 
under the review section to evade the conse¬ 
quences of having been too dilatory to obtain 
tlie advantage of the section providing for 
setting aside an e.r parte decree. Even as it 
is, I feel, and have felt, the gravest^ doubt 
whether I ought to allow this application, 

I do not stickle much over extending the 
time prescribeil for presenting an application 
for review. Were that all the delay might 
easily be condoned. It is the other point 
which raises the real difficulty. For, if we 
adopt the principle generally and without 
qualification, it will come to this that any 
p.irty to an ex parte decree, who has not fol¬ 
lowed the right procedure, may still obtain 
relief by following the wrong procedure. A 
case would need to be very strong to warrant 
any Court, in my opinion, stretching the 
general words of the review section so far 
and I may add that the case with which the 
Allahabad Full Bench had to deal was a 
singular case, the facts of which doubtle.ss 
weighed heavily with their Lordships and 
dispo.sed them to take a most liberal view 
of their power.'. What really emerges out of 
the considerations, which have been suggested 
to me ou both sides, is that the defendants 
have had an ex parte decree passed against 
them, without ever having been served with 
notice, and, therefore, without ever having 
had an opportunity of defending themselves. 
Had they come in with an application to 
have that ex parte decree set aside on that 
ground, there can be no doubt that the Court 
would have granted it unhesitatingly. Ought 
they to be deprived of this relief 
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the fact that, being in Glasgow', and presum¬ 
ably unacquainted with our law of procedure 
they have been in fault, and so have allowed 
the lime, within . which they oucrht to have 
made that application, to elapse ? For, in 
spite of it.s new form, this is in substance 
the same application, and the only ground 
upon which it could be granted is the ground 
on which an application to have the e.r parte 
decree set aside would liave been granted. 
And this way of putting the case raises 
again the question of principle, whether, 
when a party is barred in respect of an ap¬ 
plication to have an e.v parte decree set aside, 
however, strong his case might otherwise 
have lieen, lie ran elude that bar and get 
over the want of power in the Court to 
etdarge the period, by taking advantage of 
another provision of tho law directed to the 
attainment of other purposes? For my own 
part I doubt still. But I may cover myself 
under the authority of the Allahabad Full 
Bench, while with respect reserving my 
agreement with It, and say that a party is 
sj entitled. Then I think theie can belittle 
question, on the merits, that the defendants 
ought to have an opportunity of being heard. 
It was said for the plaintiff that even up to 
the present, the defendant.s have not dis¬ 
closed any rase on the merits. 1 have 
nothing to do with that at this stage. His 
connstd dei-l:ues that while it may be correct 
to say tliat no such definite disclosure has 
he<*n made, the ilefendants really liave a very 
strong case on the merits. But I have fre¬ 
quently had occasion to point out that in 
dealing with applications to have an c.v parte 
decree set aside—and this is in reality such 
a»i application though it has been forced into 
another form—the Court has nothing what, 
ever to do with the merits. If the de¬ 
fendants have not been served, or having 
becMi served have been prevented by an ad¬ 
equate cause from appearing to defend them- 
selves, then the Court must set aside the 
r.r ptirft' decree without any regard to the 
alleged merits. And the same I suppose, if 
we concede that an application for review, 
may, in special circumstances, be based upon 
tlie .same ground. 1 shall, therefore, allow 
this application for review of judgment, 
and hold that there was no service on tlie 
defendants, that they were, therefore, pre- 
ehided from laying their defence before the 
Court, ami consequently that the decree 


ought to be .set aside and the ca.se put down 
for re hearing on a proper array of the 
parties iutere.sted. Costs of this to be costs 
in the cause. 

Attorneys for the Plaintiff : Messrs. Pajpie 

Co. 

Attorney.s for the Defendants: Messrs. 
Craigie^ Blunt Cane. 


(s. c. 12 Bom. L. R. 691.) 

BOMBAY HIGH COURT. 

Original Cri-minal Procebdin'gi. 

September 8, 1010. 

Pro.^enf: —^Ir. Justice (teaman. 

ZARA BIBI— Applicant 

versus 

ABDUl. RAZZAK XAKSHBAXDt— 

OrpONBNT. 

Procedure Cvdt! {Act V of 189S), x. 491 — 
Btnihty High C furtli’ile.'iy P. 701 —.Vft/nmDi'id lu Into' 
—Cfistodyof ui'ilC children snider 7 ucctrs—Holher nad 
fiithcr, rightr of, 

Under Muhaniniad.in Law,tho mother is, uaringtlio 
.siihsUtencc »F marrsngo, entitled to the guardinaship 
or custody of mule children up to the nge of seven 
and that right survives even after sepanilionordivoice. 

Tho uudcrlying ]>rinciplc of every writ of Ilnbeas 
Corpim (.and proceedings under section 491 of tho 
Criminal Prqceduro Code havo substantially tho 
same cliaracter) is to ensure the protection and well- 
being of tho person brought before the Court under 
that writ, and the real interest and well-being of a 
))orsr)n brought up on a writ of Habena Corpu9 ought 
to be not. only tlu* determining but the sole con- 
si<l(M*ation. 

By section 491 of the Criminal Procedure Code, it 
appears to he left entirely to the diserction of tho 
Court, wliether it should or should not direct the 
person to be brought before it to bo dealt with accord¬ 
ing to law, but Kulo 704 of the Bombay High Court 
Uiiles deprives the Court of all further discretion and 
comiiiaiuls that in the absence of cause being st own 
against the rule, which is a very different thing from 
.allowing the Court to exorcise its discretion, even 
where technically the cause is inadequate, tho Court 
shall puss an order that tho person or persons im¬ 
properly detained shall ho delivered to tho person 
entitletl to their custody. 

Application under clauses (a) and (6) of 
section 491 of tho Criminal Procedure Code, 
1898. 

Mr. Mi'rza, for the Applicant. 

Mr. Jinnah, for the Opponent. 

JudgniGntla—This is an application 
under section 491 of tlie Criminal Procedure 
Code, corresponding in effect with a writ of 
Hnhtai Corpus, brought by Zarabibi, the 
mother of the two minor children, against 
their father Abdul Razzak. 

Tlie rule was issued on a petition under 
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flection 491 The words of that section are 

“any of the High Courts of Judicature. 

.may, whenever it tliinks fit, 

direct that a persnn, illegally or improperly 
detained in public or private custody, be set 
at liberty or that any person within the 
limits &c be brought before the Court to be 
dealt with according to law.” There the 
guiding words of that section apparently 
come to an end, but it is supplemented, I 
think, perhaps not altogether felicitously, 
by Rule 794 of the High Court Rules, which, 
being made under the Civil Procedure Code, 
have likewise the force of law. And while 
it appears by section 491 to be left entirely to 
the discretion of the Court, whether it should 
or should not direct the person to be brought 
before it to be dealt with according to law, 
where the person has so been brought before 
it, Rule 794 appears to deprive the Court 
of all further discretion and commands that 
in the absence of cause being shown against 
the rule, which, of course, is a very different 
thing from allowing the Court to exercise 
its discretion, even where technically the 
cause is inadequate, the Court shall pass an 
order that the person or persons improperly 
detained shall he delivered to the person 
entitled to their custody. A comparison of 
Rule 794 with section 491 seems to me to 
occasion more than one rather serious 
difficulty. The words which I have just read 
from Rule 794 seem to be, strictly speaking, 
applicable only to clause (6) of section 491, 
although in the present case they are sought 
to he applied to clause (a). Now while 
clause (a) does appear to require amplifica¬ 
tion,^{’clause (6) of section 491 seems to 
require none, because as it stands, the Court 
already has an indication of the order which 
it is expected to pass, whereas, as I have point¬ 
ed out, clause (a) leaves the Court as the stage 
of having the person brought before it to be 
dealt with according to law, and *to be dealt 
with according to law’ is a phrase of such 
wide and general meaning that it is fairly 
open to many constructions. 

I onfess the piints, wliicli liavo bten 
raised in the argument of this Rule, have 
occasioned me veiy great anxiety, not 
because of their intrinsic difficulty so much 
as because of the fact that the well being of 
the two small minor children must necessarily 
much depend upon the order whicli I shall 
ve to' make. This is indeed a very 


unfortunate squabble between the husband 
and the wife. The more important facts 
are that indisputably the husband has been 
living apart from his wife, although in his 
affidavit he denies desertion, and that he 
lias been living so quite apart from her for 
a great many years. In her affidavit the 
wife declares that these children had never 
even seen their father, meaning that he had 
deserted her so long ago that if the eldest 
child had already been born, he was not of 
an age to recognize or know his father. On 
the 17th of July of the present year, that 
i.s less than two months ago, the father met 
these children out walking and according to 
the mother forcibly carried them off. Accord¬ 
ing to himself they ran to him, entered his 
carriage and went with him of their own 
accord. Since then they have remained in 
the father’s custody and the mother seeks an 
order of the Court under a writ of Hnbeas 
CorpnSy directing the restoration of the child¬ 
ren to her. The children have been produced 
in obedience to the order of the Court and 
tliey present every appearance of well being. 
They are neatly dressed,appareutlyexcellently 
fed, and look well and happy. They are very 
young and although the expression of their 
own wishes cxrries very little weight, (they 
naturally incline favourably to the person 
who last treated them with perhaps more 
than common kindne.ss) it is not altogether 
surprising when the Court asked them 
whether they wished to return to their father 
or their mother, they both said that they 
desired to return to their father. If I were 
perfectly certain that the same kind treat¬ 
ment and careful tending would be given 
them in the future, 1 should be even more dis¬ 
posed than I Itave been throughout this argu- 
ment, to give less than full effect to what 
seems to me to be a too narrowly expressed 
rule of law Rut it is, of course, barely pos¬ 
sible that the father, knowing that the mother 
contemplated obtaining a writ of ffaheas 
against him, may have been 
paiticularly careful m seeing that the child¬ 
ren, when they came to Court, created a 
favourable impression. However that may 
be, merely iipon the general merits of the 
case apart from the law involved in it 
we have these little boys both under seven 
pars of age. for, I think, that the opponent 
having regard to the date he gives of the 
marriage, cannot seriously contend t^t 
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eldest boy is yet quite seven years of age, 

I say these two little children having lived 
the whole of their lives witli their mother 
up to the 17th of July last and for about 
a month and a half only with their father 
much of the credit then for their happy and 
well tended appearance should at any rate, 
1 think, be given to the mother, for it is 
quite impossible that if they, had not been 
fairly well looked after they could have 
been so much improved in so short a time. 
On the other hand, it is strenuously contend¬ 
ed for the opponent that if not wealthy, he 
is in much easier circumstances than the 
mother and that if the Court looks only, 
at the welfare of the minors, it certainly 
would not take them from him nor restore 
them to liei*. yor, it is saitl, she is living 
with lier own father and mother who are 
virtually paupers and that whatever means 
the family have existed upon for the lasc 
seven or eight years, have been drawn from 
the opponent the father. 

Now, were we in the same position as the 
Kiiglisli Courts are under writs of Hnbein 
Corp/f.v under section 491, I should have had, 
I think, very little dillicuUy in acceding to the 
ai'gumeiit of Mr. Jiiinah for the opponent, 
a!\ argument which has all along had ray 
complete sympathy. Hull have felt ihrough- 
out a very great dillicuUy ari&ing out of the 
actual words of section 491 read with Uule 
794. I pointetl out at the commencement 
of tlie argument that the underlying principle 
of every writ of Iltiheas (btrpuis ( and 
proceedings under section 491 have .substan¬ 
tially the same character) is to ensure the 
protection an<l well being of the person 
hrought before the Court umler that writ. 
Hut petitions under section 491 are, I am 
afraid, tot> often made the pretext of set¬ 
tling disputes between other persons who 
are at variance as to tlieir legal rights of 
guardianship. And the words ’to he dealt 
with according to law’ in clause (u) of sec¬ 
tion 4dl might possibly, as .Mr. Jinnali 
suggests ami I think might not unreason¬ 
ably, be extended so as to take in what 
ordinarily happens wlieii the parties have 
recourse to the Courts under the Guardians 
and Wards Act instead of under tliis sec- 
tinii. Tliere. no doubt, tlie policy of the 
has always been not so much to be 
nic* in detining the legal righty: of tlie dis¬ 
puting p li lies as to put prominently before 


it the welfare of the minors as the paramount 
and determining consideration. A foHiorif 
on principle, the real interest and well-being 
of a person brought up on a writ of Habeas 
Coi^pus ought to be not only the determining 
but 1 think the .sole consideration. And as 
to clause (6), which the petitioner has 
invoked, the words of that clause are .such 
that she could obtain no real relief under 
it, for even assuming that these minors are 
illegally detained, then the section itself 
provides that the remedy, which the Comt 
gives, goes no further than setting these 
minors at liberty. Presumably, therefore, 
we must turn to Rule 794 to .see what is to 
be d«»ne under clause (a) and, as I have 
said, the w'ords of that Rule are mandatory 
and imperative, there is this difticuUy, which 
the ingenuity of counsel for the opponent 
may well fi.v upon, that Rule 794 deals mere¬ 
ly with cases of those persons improperly 
detained, whereas clause (a) of .section 491 
does not deal specilically with any such per- 
.son.s at all. Nor does the Rule 794 contain 
the words “illegally detained” and it is only 
upin the bare teclinicality of the Muham¬ 
madan Tiuw that the petitioner in this case 
I’dlie.s, because if we were restricted by so 
wide a word n.s “improperly” only, it 
would be very hard. I think, to persuade the 
Court that a father, w’ho w'as treating his 
children well and kindly, was detaining 
them improperly. 

How’ever, on tlie question of laiv, namely, 
wdio is entitled to the custody of these minor 
cliildren. 1 think only one answer is possible. 
All the authorities to which my attention 
lias been drawn, appear to me unanimous 
on this point. Daring the subsistence of 
marriage, the mother is by common consent 
entitle.! to the guardian.ship or custody 
of male children up to the ago of seven 
and that right siirvive.s even separation 
or divorce. It was strongly argued on ba- 
half of tbe opponent tliat in this case tliere 
had been no divorce and no separation in 
the legal .sense, so that there was no ground 
up>n which the petitioner could take the 
gniidianship of the children in preference 
to the opponent. Hut even assuming that 
were .so, it would merely throw the partio.s 
bock upon tbe first unanimously accepted 
proposition of Muhammadan Law that during 
the subsistence and continuance of the marri¬ 
age, the woman was still the legal guardian. 
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So tbafc ia that aspect of the case I think 
there is no escape whatever from the conclu¬ 
sion which Mr. Mirza has very forcibly 
pressed upon theCourb. Mr. Jinnah arguing: 
• upon general considerations, with all of which 
I have been and am still strongly disposed 
lo agree, lias asked the Court not to sanction 


the capricious ami unwifely conduct of the 
petitioner in withdrawing herself from her 
husband's home and society and then insist¬ 
ing on adding to that injury done him, the 
further injury of withholding his children 
from him. And it has been pointed out that 
in his affidavit the opponent expresses himself 
ready and willing to take the petitioner back 
into his house. Hoping that this might be 
found an amicable and easy solution, 1 called 
the petitioner Zarabibi and asked her whe¬ 
ther she wa.s willing to return to her husband. 
She. how’evei*, is evidently absolutely averse 
from doing so; and I dare say the truth Is, as 
Mr. Jicnah say.s, she has been instigated in 
this spirit of opposition by her own father and 
mother. However that may be, without 
going into a great deal of evidence, wliicli 
cannot be taken on a rule of this kind, I can 
form no judgment that would be of the least 
value of wliat lias really gone on between 
the husband and the wife, tliat is to say. I 
can form no estimate of the truth of tlic 
ullegation.s and counter-allegations made by 
the petitioner and the opponent. 

The petitioner’s case is that slie lias been 
treated consistently with great cruelty and 
she eveu goes so far as to say tliat her life 
would be in danger, and tliis is flatly denied 
by the opponent and on whioli side the trutli 
lies I am unable to s.iy. However that may 
be, there is this consideration at any rate 
that the woman has had these children with 
her all tlieir lives and that I thinklier version 
of -the manner in wliich they were taken 
from her is more probably true than the 


opponent’s version, for I find it very hard 
to believe that these children could po.ssibly 
have recognized him, as he says tiiey did, 
and gone to him of their own accord. I 
pointed out in the cour.se of the argument 
that the manner in which he became possessed 
ot them really has very little bearing, if any, 
upon the somewhat difficult questions I have 

"III be 

motlfe. a great hardship that the 

“f both of h 1 ° 'unexpectedly deprived 
01 both of her children whom she has brought 


631 


up apparently crrefully and kindly, and il 
I now restore both of them to the mother, 
the father at any rate will know that, in a 
very few months in the case of the eldest 
and in a very few years in the case of the 
youngest, he would hi entitled in his turn to 
have charge of them. 

Now, faking tlie section and the rule ir. 
their ordinary and apparent sense, the qug.s- 
tiou I have to answer seemingly is, whether 
the father or the mitlier i.s in law entitled to 
the custody of these children, and although 
I cannot sliut my eyes to what is always a 
matter of vevy great importance and necessity 
before giving effect to the naked law of the 
case, namely, tlie welfare of the mlnois, it 
still appears tliat tlie answer to that legil 
question is plain, and is not necessarily 
negatived by other considerations, that is to 
say, while 1 do tliink that tlie opponent must 
hav'e treated these cliildren veiy well and 
very kindly during the short time they have 
been with liim, I ani not in a position to say 
that tlie mother lias tut treite l t'lem with 
at least etjuil kindness and affection daring 
all the years of their infancy and up bring¬ 
ing and it seems t) me that it would be a 
very real hardsliip now to allow the 
opponent to take them away from her so 
shortly before in the ordinary course and by 
the aid of law he would have a right to do 
so. After all general fairness seems to be 
on the side of the policy of the Muhammadan 
Ijiw that the mother wlio has had all tlie 
care and anxiety of bringing up her infant 
children .sliould at least have the satisfac¬ 
tion of retaining them under her control 
until they are seven years of age and the 
only sufficient reason against so obvious a 
rule of fairness would be that if by allowing 
them to !-emaiu with their motlier, the 
interests and the welfare of the minors would 
likely be seriously jeopardized. In view of 
the very .short time that must elapse before 
tne eldest sou may reach tlie age of seven and 
so pass under liis father’s care, I do not 
think there can he any risk of the kind, and 
as to the younger the time, no doubt, is longer 
but u may be hoped that before tlio.se years 
pass away, better relations would be estab- 
iislied between tlie husband and wife and 

perhaps tlicre will be no need for further 
proceedings. 

I think! must have made it plain with 
Mhatau.xiety aud care 1 have cjusidered 
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both sides of this case and what serious 
difficulty it has occasioned me. I think, 
however, that for the reason I have given, 
and notwithstanding the very powerful 
arguments which have been brought against 
the conclusion 1 have arrived at. arguments 
with so many of >Yhich I sympathised at the 
time and do still. I ought to come to that 
conclusion and make this rule absolute, 
directing that the minor children be restored 
to the legal guardianship of their mother. 

Parties to bear theii own costs. 

liule made absolute. 

Attorneys for the Petitioner: Messrs. Mirza^ 
Mirza and Maugaldas. 

Attorneys for the Opponent: Messrs. Cap- 
lain and 
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150MI3AV HIGH COURT. 

Criminal Revision No. 2 :i 4 or 1910 . 

September 8, 1910. 

—Mr. Justice Batclielor and 
^Ir. Justice Hao. 

KM KKROH— Applicant 

IIARI SINGH GANPAT SINGH— 

Ol’PO.'IlL FaIMV. 

VAnlrnrr <i of 1872). A. '2") — Coofe^-.-‘ion niaof tu 
JV/n'f _ Inorliiiisi^ihh: wen ouoin:‘t co^nccn.^al. 

Un»lci-iC'Clioii 2.') (»I' ihu linUiui Kvidonco Act, thr 
confi'ssion inadc to a l’.»lic«* Ly siu siccused 

iK-r^OM is si'.'ainst liim. and it is n furtioei 

inadniisbiijle a*.riunst anutiicr person >\lio may Lc 
inil’liealed by it. 

Mr. K R. fur the Applicant. 

Mr. L. -1. iVtfl/i, Actiue Government Pleader, 

for the Crown 

Judgment.— 'This is an jipplicatiuii 
in revision, the applicant having been con¬ 
victed of abetting the ullenee of bringing a 
false charge of an olTence. .sections 211 and 

109 of the Indian Penal Code. 

We think that tliere is no evidence to 
Bust iin the conviction. It appears that one 
Candrabl.ngalm ^veut by aight fLoin ot.e 
village to another and at the lattei Milage 
instituted a false complaint that she bad 
been robbed on the way between the v.l ages 
U appears also that the present ttppl.cant 
acconipanied lier on her journey, but that, 
it seems to us, is all that the learned Se.ssions 
Judge lias accepted us proved against tlie 
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applicant, and that, in our opinion, is noi 
enough. There was evidence oliered that 
the applicant had assisted Chandrabhsgabai 
by scattering certain po.ssessions of hers 
about the road and thereby creating evidence 
in favour of the false charge. But as we 
read the lower Court’s judgment the evidence 
of the witnesses who tell this story about the 
scattering of the pots is disbelieved, or, at 
least, is not relied upon for the learned 
Sessions Judge writes of them ^hat they 
must be regarded with suspicion. If that 
evidence then is excluded from the case we 
are unable to see that there is any evidence 
to show more than this that the applicant 
accompanied Chandrabhagabai, and this, of 
course, he may have done in complete ignor¬ 
ance of the offence which in her mind she 
was about to commit. 

It is important to ob.serve that there is no 
evidence that the applicant had any malice 
against the persons wliom Chandrabhagabxi 
falsely accused, and, though there is evidence 
that he was on friendly terms with Chandra- 
bhftgabai, that evidence would serve the 
applicant’s turn also as explaining why lie 
should innocently volunteer to accompany 
the woman on lier niglit journey. 

It appears to us indeed that the Sessions 
Judge lia.s really grounded the conviction of 
the applicant on a certain confessional state¬ 
ment .-said to have been made by Chandra- 
bhagabai to a Police ollicer. The Sessions 
Judge considered ihat, that statement though 
not admi.ssible against Chandrabhagab u, 
under section 25 of the Indian Evidence Act, 
would be admissible against the applicant. 

It appears to us that thi.s is an error of 
law and it is obvious that if the confession 
made to the Police officer by Cliandrabhaga- 
bai is inadmissible against Chandrabliagabai 
berself who made it, it must a furtiori be 
iuadmi.ssible against another person who is 
implicated by it and behind whose back it was 
made. We think that tlie xvords of section 
25 of the Indian Kvideiico Act confirm this 
construction, and that it is not opposed to 
anything Ihat was said in Imperafrtx v. 
ritainbvr Jina (1), upon which the learned 
Government Pleader has relied. For, in tliat 
case the coiifessioii made to a Police officer 
by one accused was allowed to be proved 
on behalf of, that is, in favour of, anotliei 

accused, so that section zb did not apply 

(1) 2 B. 61. 
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EMPEROR V. FQLJI DITTA, 

Here the object was to prove a confession 
made by one accused against another accused. 
For these reasons wo must reverse the con¬ 
viction and sentence and direct that the 
accused be acquitted and discharged. 

Order accordingly. 


(s. f. 12 Bom. L. K. 901.) 

BOMBAY HIGH COURT. 

Criminal Revision No. 232 op 1910. 

September 9, 1910. 

Pic^ent: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

J5:MPBR0R —Applicant 
venais 

FULJl DJTYA— Opposite Party. 

Criminal Prvcvdnrc Code (Act V of lS98h s. oQo — 
Orderfor notifyimj rci<idcncc— Sentence of whipping. 

Section 365 of the Criminal Procedure Code, 1898, 
must to construed strictly, and it must be token that 
the Court’s iiO>vei’ is limited to the cases there 
specilicnlly described, and docs not extend to cases 
■where the Court, instead of passing sentence of trans¬ 
portation or imprisonment, passes a sentence of 
shipping. 

Mr. L. A. ActingGovernineut Pleader, 

for the Crown. 

—In this case one Fulji 
tvald Ditya has been convicted of house¬ 
breaking under section 4”>-l and of having 
suffered certain previous convictions which 
bring his case within section 75 of the 
Indian Penal Code. The sentence upon him 
■was that he suffer thirty stripes under the 
Whipping Act IV of 1909 and to that 
sentenco theie was added an order under 
section 565 of the Criminal Procedure Code, 
diretding that the convict should notify his 
residence or cl ange of residence fur a period 
of five years. 

We culled for the papers in the case in 
order to satisfy ourselves whether this order 
under .section 5(55 could be supported and wa 
have heard the learned Government Pleader 
in its favour. We are of opinion (hat the 
order cannot si and. So far as the plain 
words of section 565 go it seems to us clear 
that tlie order cannot be brought nithin 
tliem. For the section in terms allows of 
such an order being made only at the time 
of passing sentences of transportation or 
imprisonment on the accused and it provides 
that his residence and change of residence 
“after release” be notified. 


It seems clear that where there is no 
sentence of transportation or imprisonment 
and no release of the convict thereafter the 
section does not justify the making of such 
an order. 

The Government Pleader has, however, 
called our attention to the fact that the 
words of section 565 of the Criminal Pro¬ 
cedure Code professedly follow the words 
of section 75 of the Indian Penal Code, 
and, therefore, ate limited to the case of 
a sentence of transportation or imprison-s 
ment as described in section 75 of the 
Indian Penal Code, and it is urged that 
the Court convicting the accused person 
is not deprived of its pow'er to make this 
order under section 5c5, merely by reason 
of the circumstance (hal instead of passing a 
sentence of transportation or imprisonment 
it prefers to pass that alternative sentence of 
whipping which is a mere substitute for 
transportation or imprisonment, and in 
support of this argument it is pointed out 
that whereas section 565 was added to the 
Code in 1S9S, the present Whipping Act did 
not become law until 1909. 

Ibis latter argument, however, which might 
otherwise have force, seems to us lobe met 
by the fact that when section 565 was enact¬ 
ed in 1898, there was on the Statute Book a 
Whipping Act, namely, V I of 1861, which, 
so far a.s we are concerned with it, was 
identical with the later Act of 1909. That 
being so, it seems to us that section 565 must 
be construed strictly and that when the 
Legislature says that such an order, as is 
there described, may be made at the time of 
passing sentence of ti’unsportation or impri¬ 
sonment so as to provide fora certain notifica¬ 
tion after the release of the convict, it must 
be taken that the Court's power is limited 
to the cases there specifically described, and 
does not extend to cases where the Court, 
instead of passing that sentence, passes a 
sentence of whipping. 

For these reasons we .set aside the order 
under section 565 of the Criminal Procedure 
Code, 1898. 

Ordt'i' 6et aside. 
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(s. c. 12 Bom. L. R. 903.) 

BOMBAY HIGH COURT. 

First Civil Appeal No. 1S9 op 1909. 

July 28, 1910. 

rresenf: —Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Batchelor. 

Tue TALUKDARl SETTLEMENT 
OFFICER—Appellant 

versus 


On the 19th of June 1905, a sura of 
R3.8,516, standing in the books of the Govern¬ 
ment Kacheri of Anand to the credit of the 
estate of the Thakore, was attached Tjy the 
judgment-creditor, and on the 13th November 
1907, another sum of Rs. 5,200 standing to 
the credit of the estate of the Thakore, was 
similarlj' attached. 

The Talukdari Settlement Officer instituted 


CHHAGAN LAL DWARKADAS— 

liESPONDEAT. 

Oujufut TDluktluis Avt VI of 1888), ». 31— 

*Taluktlsii'i ntcuniny of —Wanta InudSf w.iturc 

of—Alicndtol land. 

lamU arc lamls IieUl by Rajputs, who after 
the Muhammadan cominest of Gujarat, reccirccl ouo- 
fourlh of iho land of certain villages on condition of 
keeping o; del-in those viUajrcs. The lauds arc held 
cither rent-free or at a muuH <|nit-rent. 

})oUaNtj V. The ColU'clo" of Knira, 4 B. 

307, rcferrecl to. , i » 

Where Wmiln laud is entered asulicnatocl laml 

under the Laud Revenue Code, it cannot be treated as 

land held upon Tohdedari tenure in the strict sense 

of the xvonl. . o. r n .. 

The words "TohiKdars estate in soehon 31 of tlic 

Guiarat .\ct are used in a technical sense 

limited to the 'lolnkihu-'s interest in the estate lielil 

bv him bv reason of his status as a rnbiAdar. 

Khodahhai V. Cho.jonlnl. 9 Rom. L. -H 1122; B.r/ni. 
hhu y. Vriu Dhtn.ji, ll Rom. L. R. idO; 3 Iml. Cas. 

773 ; 34 R. oa, referred to. c ,, V ^ 

Fil-st appeal from the decision of the First 
Class Subordinate .Judge at Ahmedabatl, in 
Miscellaneous Application No. 51 of 1908. 

Mr. U. IF. Dcsni, for the Appellant. 

Mr. T. U. Vesai, for the Re.spondeiit. 
Judgincnt.—On the Sth of August 
1899 a decree was passed at a suit of the 
opponent Chhaganlal against the Thakore of 
Kerda, in Suit No. GO of 1899, in the Court 
of the First C.ass Subordinate Judge of 

Ahmedabad. 


these proceedings in 1903 applying that the 
attached sums should be released from attach¬ 
ment. 

In the lower Court a question aro.s 0 as to 
the origin of the two sums attached and, upon 
issues being raised, it was held that the sum 
of Rs. 8,236-9-0, and Rs. 1,895-9-6, forming 
pArtof thesum of R>. 5,200, w'ere the pro¬ 
duce of property not liable to attachment, but 
that Rs. 3,-304-6-6 was income derived from 
lands other than property consisting of Toda 
Oiras Hak and Talukdari village.s and xvas, 
therefore, liable to attachment. 

An appeal has been preferred by the Taluk- 
davi Settlement Officer and a preliminary 
point was taken on behalf of the opponent 
that no appeal would lie as tlie Tahikdati 
Settlement Officer was not the representative 
of the judgment-debtor within the meaning 
of the Civil Procedure Code. 

We thought it advisable, however, not to 
decide the preliminary point but to hear 
arguments upon the appeal on its merits. 

We have now heard Mr. Ramdatt Desai, 
who lias argued the case very fully on behalf 
of the Talukdari Settlement Officer, and xve 
are of opinion that the decision of the loxver 
Court was right. 

Tt has been, proved that the lands from 
which the sum of Rs. 3,.304-6*C was derived 


The defendant had died the day previous 
to the decree. At the time of his death he 
was eutitled to revenues from three sources: 
Toda Giras allowance of Us, 1,400, per 
annum : the income of iwo Tnhihlari village.s; 
and the income of certain llaati lands in 
seven different Government villages. 

On the 20th of August 1899, the whole of 
the estate of the deceased defendant was taken 
under attachment by Government Officers pur¬ 
porting to act under section 144 of the Land 
Revenue Code (Hoiiibay Act V of 1S79), and 

the 7«/(tWou'Settlement Officer, who is the 

appellant in this case, claims to liave been in 
possession of the estate from that date. 


were Wanta lands* 

There is no (luestion as to the nature oi 
n'auta lauds. That is made clear by Robert¬ 
son's and Wilson’s Glossaries, by the Ras 
Mala, and by the judgment of Sir Michael 
Westropp in Dolsang Bhavsangv. The ColUctor 
„f Kaira (l). They are lands held by 
Rajputs or tlie representatives of Rajputs who 
after the iluli.ammadan conquest of Gujarat 
received one-fourth of the land of certain 
village.s on condition of keeping order in tho.se 
villages. The lands are held either rent-free 
or at a small quit-rent 

The first point taken in appeal is that these 
^Vnuta lands are part of the 'Talukdari Estate* 
<.!) 4 B. 307. 
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in the strict sense of that expression and 
that consequently the attachment of the 
income derived from these lands cannot con¬ 
tinue in face of the provisions of the section 81 
of the Gujarat Tahtlcdars Act as amended by 
Bombay Act II of 1905. 

The Head Clerk to the Ttihchdari Settle¬ 
ment Officer gave evidence in the case and 
was cross-examined as to the nature of Tnliilt- 
diiri tenure and as to whether the Wanta 
lands in question were held on Tahtkdari 
tenure. His evidence is as follows:— 

To my knowledge summary settlement is 
paid for the Sarsa Wanfa land. There is 
some difference between the Talukdari estnie 
findihe Talukdar's estate, Talukdars estate 
means estate of whatever tenure, that is, if a 
Talukdur liolds some Government lands 
they are also called Tahtkdar's estate. 
The Tahikdari estate means estate with full 
proprietary right held hy Tahikdnr under 
what is caded Talukdari ienwve. There is no 
definition given of the Tahtkdarl tenure in 
any enactment. T cannot give a delinition of 
the Talukdari tenure btit T can give illustra¬ 
tion of it. The Land Revenue Code re¬ 
cognizes two kinds of land, alienated and un¬ 
alienated. The Talukdari iloes not come under 
either of these categories because it is of full 
proprietary right and its origin antedated 
the British rule. Tlie said two are the chief 
distingnishingcharacteristics of the Talukdari 
tenure." 

It IS proved in this case that the Sama 
^Yaula land, from which the attached sum is 
derived, i.s entered as alienated land under 
tlie Land Revenue Code. We may, therefore, 
assume that it is not land lield upon Talukdari 
tenure in the sti-ict .sense of the word. That 
is sufficient, we think, to dispose of the first 
part of Air. Ramdatt Desai's argument. 

Jfr. Ramdatt Desai’s second point was 
that Talukdari Instate’, in the section to which 
we have referred and generally throughout 
the Gujarat Talnkdarri Act, i.s not to be inter¬ 
preted as limited to estate held on Talukdari 

tenure but means the whole of ilie property 

an.swers to the description 
ot ri Fahikdar whether held hy him by reason 
of Ins .status as Talnkdar or otherwise. 

In dealing with this argument we will as 
same (without deciding) that income derived 
from an estate is portion of the estate within 
t lie meaning of section lU. 


AYe have the authority of two judgments 
of this Court to the effect that the words 
Talnkdar s estate* in section 81 are used in a 
technical sense limited to the Talnkdar s 
interest in the estate held by him by reason, 
of liis status as a Talnkdar\ see Kliodahliai 
Sartan Sinigh r. Chaganlal Kishvridas (2) and 
Bichuhha v. Vela Bhnuji (3). We are bound 
by the decision in each of these cases. 

We have, liowever, permitted full argu¬ 
ment from Mr. Ramdatt Desai, based upon 
the variou.s enactments relating to Talukdars 
and tlie different sections of the Gujarat 
Talukdars Act, and we entirely agree with 
the conclusion arrived at in those cases. 

For these reason.^, we affirm the decision 
of the lower Court and dismiss the appeal 
with costs. 

Appeal dismissed; Decree confirmed, 

(2) 0 horn. L. P. 1122. 

(.T) 11 Horn. I,. P. 7 :p;: rii.l. Cn.=5. TT-'I; .'ll 11. 55. 


(s. c. 12 Poin. r,. R, 010.) 

BOMBAY HIGH COURT. 

First Civil Appeal IS'o. 1(>9 op 1907. 

August 12, 1910. 

Present; — Sir N. G, Chand.avarkar, Kt., 
Judge, and Mr, Ju.stice Heaton. 

Shri SlTARAil PANDIT— Defendant—- 

Appellant 

\ versus 

Shri HAlllHAR PANDIT— Plaintiff— 

Respondent. 

Hlu>lit Tjfni'—Aitojition —.-I;//•«’(•»»»»/ bij e.vpertnut heir 

Pnymciit (ij uioneij to (iiloplirc hiothcr to indtice her 
totulopt — Illegal — Deht.-t incitn-cilfor such payment not 
binding oti sons — Liobilitij of adopted son to pay the 
debts of natural father—Father inromjtetent to gift or 
sell immovable Joint ancestral property — Gift, 
rerocation of—Texts rclatiny to revocation of gift. 

An agrcoinont hy an expectant licir with reference 
to projiorty which he hopes to get after liis adoption 
is invalid and inoi>erativc according to Hindu Law. 

Sham Sander Lot v. Arlihan Knnuar, 2o I. A. 183 at 
p. 189; 21 A. *1;2 C. W. N. 720; Siimsndin v. Abdul 
Ilnssein. 31 P. 165 at p. 17-J; 8 Pom, L. R. 781, 
referred to. 


Whereon a Hindu’s death, adoption is made by his 
widow, it must be made bj* her, without any coercion, 
free from any corrupt motive, ami with an’ eye solely 
to the litucss of the boy to bo adopted to fulfil tho 
religious and secular duties binding on a son. That 
object is likely to bo frustrated, if she is induced to 
adopt a boy out of gri'od for money and for pecuniary 
beiioHt to herself If she is so iiuluccd, tlio money 
jjaid to her is a bribo. which is comlomued by nil 
.s’,writers as an illegal ])ayineut. If the Tuonoy 
so paid is borrowed by the natural father of the 
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Rdoptod bo;*, the debt contracted as it is for an 
iMcf^al purpose, will not bind the sons of the borrower. 

An adopted son is under no pious oblijpition to 
Satisfy the debts of bis natui'at futber, whoso son lie 
eeasos to bo by Ids adoption. 

A llirnln fathor is not ooinpelont to make a gift «>f 
]>ropoi t \\ wldeli is iminovabto and is joint aiieostral 
(\stato. 

The texts of Hindu I.aw, .sbowinjj that a ijift onoo 
made cannot bo rosunieil, if it is to a benefactor or to 
u fatber, ap])ly as between the donor and the donee 
and relate to in*opei(y which it was competent for 
the donor to "ive away. They cannot affect the joint 
ancestral estate of a Hindu and his sons. 

A Hindu father !?> not conjpctcnl to .>011 joint 
ancestral jo-opciiy to ilic <lclriincnt of his sons, 
except for :in unit:o'>(fnl ilebt, which lia»l boon 
coitmeted by him for a purjiosc. noitlicr illegal nor 
itn moral. 


Firsc sippeal from t lie decision of the First 
Class Siibordintite Judge, at P.elgauni, in 
Suit No. Gi of 190:5. 

Mr. G. S. lian, for the Appellant. 

Mr. Ja{!nha)\ with Mr. .1/. /?. Bridna. for the 
Respondent. 

Judgement. 

Chandavarkar. J.—The appellant i.s the .son 
of Chinina Maharaj, deceased, and the re¬ 
spondents are the sons of Nana Maharaj, also 
ileceased. This Nana Maharaj was the 
natural burn .son of Clumna Maharaj but was 
given in adoption on the i4th of April, 1879, 
to Bhavaniba;, widow of one R.ila ^fahaimj. 
Nana Maharaj nmde a gift of certain land.s, 
belonging to him in virtue of the adoption, to 
the appellant on the 29th of March 1S88, 
The respondents brought the suit, which has 
led to this appeal, to recover po.ssession of 
those lauds, on the ground that they were 
part of the joint ancestral property of their 
father and theraselve.s, of which it was 
not competent for the father to make gift. 


The claim was resi.sted by tlie appellant 
on the ground that the gift had been 
made in consideration of the benefit con¬ 
ferred on Nana Maharaj by the fact of liis 
having been given in adoption by Chimna 
Maharaj, father of the appellant, into the 
family to which the lands belonged, and 
also of the trouble which the said Chi mna, 
J^Ialiaraj l>nd to undergo and tlie expenses he 
liad to incur in per.snading Rhavanibai 
to make the adoption by giving her 
Rs. 8,000. 

The Subordinate Judge, who tried the 
suit, disbelievetl tlie story ns to the trouble 
and the expense.s, and held that, even if 
the story were true, tlie consideialion for 
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the deed of gift in dispute was opposed to 
public policy. He, accordingly, allowed the 
claim. 

Certain facts in the case relating to the 
adoption are admitted by both p.artie.s. 
The p'lnt pralinidhl of Aiindh h.ad a 
daughter, whom he was anxious to give in 
marriage to Nana Mahai'aj. Bub as this 
Nana Maharaj belonged to a poor family, 
the pxnt conceived the idea of arranging 
for his adoption into the more well-to- 
do family of the deceased Bala Maharaj, 
whose widow Bhavanibai was under hi.s 
(the pinf's) infi'ience. In the months of 
March and April, 18G9, an arrangement, 
evidenced by K.xhibits 181 and 185, w.is 
arrived at to that effect between the pant 
and Bhavanibai. In the month of November 
ofthe same year, mutual agreements (Fxhibit.s 
71 and ISO) passed between her and Obimna 
Maharaj that the former should take and 
the latter give in adoption his son. Nana 
:Maharaj. 'I’he marriage of Nana Maharaj 
witli tlie daughter folio wed soon after 

the arrangement and agreements of HCD; 
nevertheless, the adoption itself was delayed 
tor ten year.s and took place so Ivte as the 

24.th of April, 1879. 

The cause of this long delay is aceoiinted 
for by each party according to his own ver¬ 
sion. The appeHant\s rise i? tkab 
Bhavanibai procrastinated, becsu.se slio w.int- 
ed mone 3 " from Chimna Malmraj before mak¬ 
ing the adoption, and tb® fatter, who was 
poor, had to borrow and give her R^. 8,00) 
and Rs. 1,000 to her Carroon<i to induce her 
to adopt his son. On the other hand, the 
respondents* versif)n is that it was not 
Bhavanibai but Chimna Maharaj, who was 
the cau.se of the delay. They allege that 
he asked from time to time for tlie fulfil¬ 
ment of certain condition.s before he would 
give his son in adoption and that it was only 
after all his conditions had been agreed to 
that he gave the boy. 

The Subordinate Judge lias disbelieved the 
version of the appellant, but on grounds, 

whidi, we think, are not .sati.sfactcry. The 
story is supported by the evidence of four 
witnesses (Exhibits Nns. 57, 64. 131 and 
127), who all depose that Bhavanibai re¬ 
ceived Rs. 8,000 from Chimna Maharaj as 
a motive for adopting his son. Further 
the appellant has produced a receipt, dated 
the 19th of April 1879, purporting to have 
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been passed by Bhavanibal to Chirana 
Maharaj acknowledging the payroent to her 
of Rs. 8,000. The Sabordiuate Judge thinks 
that the atteslations on the receipt and 
its writing are fabricated. He has arrived 
at that conclusion by comparing the hand¬ 
writing on the receipt with the handwriting 
of other documents put in for comparison 
and admitted to be genuine. We are un¬ 
able to agree with the Subordinate Judge 
after a careful examination of the handwrit¬ 
ings. In our opinion, the receipt i.s a genuine 
document. 

What appears to have mainly influenced the 
Subordinate Judge in disbelieving the ap- 
pellant’.s story as to the payment of Rs.S,CO(» 
by Chimna Haharaj to Bhavanibai is 
that the latter was, he thinks, under the 
thumb and intluence” of the pant pratinidhi 
of Aundh. Therefore, observes the learned 
Judge, it appears quite unworthy of reliance 
that she had a sordid pecuniary motive set 
up by the defendant and testified to by his 
witnesses Nos. 56, 57, 61, fc3, 64, 127, 137, 
to screw out Rs. 8,000 from Chimna 
Maharaj for her adoption of Nana Maharaj.” 
This view of the probabilities of the story 
overlooks the actual situation of the parties 
concerned during the period to which the 
story as to Rs. 8,000 relates. It is true that 
the person, who was most anxious that 
Bhavanibai should adopt Nana Maharaj, was 
the pint pratinidhi of Aundh. He desired 
to give his daughter in marriage to the boj’’, 
but as the boy's father wa.s, comparatively 
speaking, poor, he started the idea of adop¬ 
tion. He agreed to the marriage of Bhavani- 
bai’s daughter with his own son. The 


pant was, therefore, able to induce her to 
adopt Nana Afaharaj. So far it may be al¬ 
lowed that she was under what the Sub¬ 
ordinate Judge calls “the thumb and in- 
flaence” of the pant. But the situation 
changed after she had agreed to adopt, the 
pant had given his daughter in mairiage to 
Nana Maharaj, and the pant's son had married 
Bhavanibai s daughter. She was then inore 


or less in a position to hold her own ar 
dictate her own terms. The pant's neces.sii 
had become all tlie greater to .see the ado 
tion put through, because his daughter In 
become the boy’s wife. No such necessity e 
isted to make Blmvanihai anxious in tl 
matter. The adoption, if made, won 
have deprived her of her widow s estate 


her husband’s pi'operty. She would have 
relegated herself by her own act to the position 
of a woman entitled to no more than mainten¬ 
ance out of the estate. She liad agreed 
to adopt to oblige the pant. It was only 
natural that, when the pant's daughter 
had been married to the boy, and the adop¬ 
tion had become to him a matter of urgent- 
necessity, she should take advange of the 
situation and delay the adoption till at least 
something was given to compensate her for 
the sacrifices she would liave to make by the 
adoption. There is, ilierefoi'e, nothing improb¬ 
able in the story that she would not adopt 
unless and until she liad received some 
pecuniary compensation. 

Tliis conclusion dei ives support from two 
unimpeaeliable documents to which the 
Subordinate Judge has made no reference 
in his judgment. In a letter (Exhibit 143), 
dated the 2nd of March 1879, Chimna 
Maharaj wrote to Gopal Naik, a karhhari cf 
the pant pratinidhi^ that Bhavanibai had 
agreed to adopt another man hj' t.aking from 
him Rs. 15,000. In that letter Chimna 
^Maharaj asked what was the use of his try¬ 
ing to collect money “for nothing,” if the 
lady had changed her mind. And he re¬ 
quested Gopal Naik “to make arrangements 
for getting only Nana ilaharaj to he 
adopted.” There is a letter (Exhibit 183) 
from a karhhnn of tlie pant pratinidhi of 
Aundh to Bhavanibai, written in April 1879, 
in which the writer explains to her why the 
pant was anxious to see the adoption hasten¬ 
ed. He say.s that the pant's sole object is 
to see his son in-law (Nana Maharaj) and his 
daughter (Nana Maharnj’.s wife) happy. The 
writer continues: “There is nothing else in 
this. And my master has been exerting 
himself for about ten years to carry out this 
object.” He refers t<y “a letter of request” 
to her and to liis master’s “angry letters” to 
him. This letter also shows that Bhavanibai 
was reluctant to adopt and had to be persuad¬ 
ed. 


It is true that there is no mention in the 
deed of gift, executed by Nana Maharaj ir. 
favour of the appellant, of the payment 
of Rs. 8,000 to Bhavanibai by Chimra 
Mahiirej as an inducement to make the adop¬ 
tion. Tlie omission is easily accounted for 
if due regard be had to the position of the 

parties and the nature of the act of payment 
from the social point of view. Bhavanibai 


n 
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was tlie widow of a respectable and well-to-do 
man; Nana Mabaraj bad been adopted by ber; 
and for him to have said in tlie deed that liis 
natural fatlier bad given him in adoption by 
bribing bis adoptive mother, and that she 
bad taken him in adoption, not because she 
had liked liiin, but because she bad been 
bribed, would have been to cast odium public^ 
ly on and lower himself, as well as her and 
his natural father. Therefore, be seems to 
have contended himself with the bare recital 
in the deed of gift (Exhibit 55) that bis 
natural father had “exerted himself 
greatly in the matter of giving” liini “in 
adoption.” 


It has been strenuously contended before 
us for the respondents that the fact that 
Cbimiia ilabaraj bad insisted upon certain 
conditions and delayed the adoption makes 
it biglily improbable tliat the long delay of 
ten yeais was due to any unwillingness 
on the part of Ubavanibai. That Cbimiia 
Mabai'iij did a.sk for certain cuiulitions and 
that sometime was occupied by negotiations 
in respect of them is proved by some letters 
produced in the case. One of those conditions 
related, to the {jfiyhhadJmua /.e,, the marriage 
consummation ceremony of Nana Maliaraj’s 
wife. Cbimna Maharaj wanted money for 
it and be was paid by the pant pratinulhi of 
Aundl). Tl»ere is notiiing to sliow that the 


money w’aspaid to him forbis personal benefit 
or that it came fiom Hliavanibai. The natural 
presumption is tliat it was for Nana 
iMabaraj s wife, lUiavaniba* liad agreed to 
take him in adoption; it was on the faitli of 
that agreement that tlie had given his 
daughter m marriage to Nana Maharaj; the 
girl bad come from a chief’s family;’ and 
she was to be the daughter-in-law of 
Hbavaniliai. All religious and social aspects 
of the case reciuired that her consummation 
ceremony should take place with proper 
regard for her position ami ber father's and 

also that of libavanibai. If Hhavanibai bad 

refused to do her duty by the girl on such an 
occasion consistently with her agreement 
to adopt, the name and position of berdeceas- 
etl husband, (diimna Maharaj, wouhl have 
suffered in the eyes of bis society, because 
she liud treated the boy she had agreed to 
adopt so indilferently. The fact that 
Uliavanibai ilid not pay Imt that the pcint 
paid shows that tht* former was not ready to 
hasten the adoption. 


As fo the other conditions insisted upon 
by Cbimna Maharaj, they all aimed at secur¬ 
ing the property of the adoptive family to 
Nana Maharaj (see Exhibit 108 and Exhibit 
114). Such conditions would not have been 
made if Bhavanibai had raised no dispute and 
bad not tried to have some hold on the pro* 
perty for herself even after adoption. 

The fact that Chimna Maharaj delayed the 
adoption for some time because Bhavanibai 
would not agree to his conditions renders it 
highly probable that Bhavanibai delayed be* 
cause she wanted something for herself before 
adopting. If she had been all along willing and 
ready, where was the accasion for Cbimna 
Maharaj to make certain conditions? Where, 
again was the necessity for the time occupied 
in settling those conditions through the Pant 
Pratijnilhi and liis karhhari^ That shows 
that there was some reluctance on the part 
of Bhavanibai. Chimna Maharaj was to 
gain everything by the adoption; Bhavanibai 
was to lose almost all from tho material 
point of view. And it is incredible that the 
adoption would have been delayed for so 
many as ten years, if all the while Bhavanibai 
was anxious and ready to adopt. 

On the whole of the evidence and the pro* 
babilities, then, we have arrived at the con¬ 
clusion that Cbimna Maharaj did pay 
Rs. 8,000 to Bhavanibai as an inducement to 
adopt bis som IVe are not satisfied, however, 
with the evidence adduced by the 
lant to show that the sum of Rs- 13,000, 
due from the husband of Bhavanibai 
to tlie pant pratinidhi of Auudh on a mort- 
gage, was r 

to the friendly intercession and at the re- 
quest of Cliimna Maharaj. That the debt 
was wiped out and the mortgage redeemed 
without payment is proved. The respond¬ 
ents’ mukhtiar (Exhibit 182) admits it. But 
he states that the pant extinguished the 
debt, because Nana Maharaj bad refused 
to send his wife (the pant's daughter) to the 
thread ceremony of her brother unless the 
mortgage was returned to him. This seems 
highly probable. The remission took place 
after Bbavanibai’s death. And the pant 
must have remitted the debt mainly bdc.ause 
the debtor was bis own son-iu-law. The 
story that the debt was remitted at the re¬ 
quest of Chimna Maharaj stands up.in the 
interested and uncorroborated testimony of the 
appellant, 
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Ifc is also the appellant's case that before 
his adoption Nana Maharaj had promised 
to Chimna Maharaj that, after adoption, 
he would grant to the latter in perpetuity 
lands yielding an annual income of Rs. 1,000. 
This is deposed to by the appellant (Exhibit 
231), and by his mother (Exliibit 127). Both 
of them say that the promise wasniade in writ¬ 
ing ‘ for the trouble and expense of the work 
of adoption.” The written agreement is not 
produced, and the deed of gift makes no re¬ 
ference to it. There are some other witnesses 
who sp^ak to the promise and it is sought to 
be proved also by certain letters purporting to 
be those of Nana Maharaj. Even if there was 
such an agreement, it is not shown to be sup¬ 
ported by any consideration ; and, even if it 
were supported by consideration, it was illegal, 
because it was made by Nana IVIaharaj as an 
expectant heir with reference to property 
which he hoped to get after his adoption by 
Bhavanibai. Such an agreement is invalid 
and inoperative according to Hindu Law. 
Sham Sunder Lai v. Achhnn Knnwar (1) ; 
and see SumsiuUn v. Ahd?tl Hussein (2), where 
other decisions to the same effect are cited. 
In any case, Nana ^Mahara.j’s promise cannot 
render the deed ofj gift valid, if it is invalid 
on other grounds. 

The appellant also pleads that the lands 
conveyed by the deed of gift (Exhibit 55) 
were given to liim by Nana Maliaraj in 
exchange for the lands at Cliinchwad, situate 
in the Native State of I\olhapur, yielding 
an annual income of Rs. ISS odd, which 
Bhavanibai had granted by a deed (Exhibit 
62) to Chimna Maharaj on the day of the 
adoption. Chimna Maharaj was nut satisfied 
with the grant and desired instead lands 
situate in British territory. He never took 
possession of the lands at Cliinchwad. But 
the grant had been followed by directions 
to the village officers that they should recog¬ 
nise him as owner, enter the Khaia in liis 
name, and allow him to appropriate the 
rents and profit.s. There is no mention of 
this exchange in the deed of gift (Exhibit 
55) ; but the probabilities are strongly in 
favour of the appellant’s case on this point. 

The established facts, then, relating to the 
deed of gift, which is in dispute in this case, 
are shortly these. After .she liad bound 
herself by an agreement to adopt Nana 

(1) 25 I. A. 183 at p. 189; 2i A. 71; 2 W. N. 729- 

^2) 31 li.pOo at p. 174; 8 Bum. L. K. 7bl. 


Maharaj, Bhavanibai refused to carry it out 
unless she was paid a sura of money. Nana 
Maharaj’s natural father, Chimna Maharaj, 
paid Rs. 8,000 as an inducement to her to 
adopt his son. Then the adoption took place, 
and Chimna Mahai’aj, being poor, obtained 
lands at Cliinchwad, yielding an annual 
income of Rs. 188 odd for parting with 
his son. In consideration of the payment 
of Rs 8,000 to Bhavanibai and in exchange 
for the lands at Cliinchwad, and also having 
regard to the benefit he had derived from 
the act of his natural father in giving him 
in adoption into a well-to-do family, Nana 
Maharaj conveyed by way of gift the lands 
in the deed (Exliibit 55) to the appellant, 
his natural brother. 

- The transaction, under these circumstances, 
amounts to a mere gift. It was urged befoie 
us that it was supported by consideration, 
because of the payment of Rs. 8,000 made 
by Chimna Maharaj to Bhavanibai for the 
benefit of Nana ^laharaj, that is to s«iy. to 
induce her to adopt the latter as her son. 
The amount, it is .said, was paid by Chimna 
^laharaj by borrowing; Nana Maharaj was 
then a .son of Chimna Maharaj and as such it 
was his pious duly to pay his father’s debt. 

But the payment to Bhavanibai was vitiat¬ 
ed by the fact that it was in the nature of 
a bribe, and as such it was unlawful accord¬ 
ing to Hindu law. 

When a Hindu gives his boy in adoption, 
liis act is, according to tlie Hindu Shatras^ 
in the natux*e of a sacred gift, voluntarily 
made. It is on that account that Maim re¬ 
quires the gift to be confirmed by pouring 
water” [I'yaiahara Mayukha: ilandlik’s 
Edition, page 50]. A daughter given in 
maiiiage, which is called kanyadana and a 
sou given in adoption, which is called putro- 
danUy stand in this respect on the same foot¬ 
ing. Both are gifts for religious and secular 
purposes. Both acts are attended by religi¬ 
ous ceremonies; both require giving and 
taking. A boy is adopted by a sunless Hindu 
for perpetuating his line, paying off liis due.s 
to his ancestors, keeping up his name, and 
.securing for him and his ancestors a jilace in 
heaven. Tliese are sari-ecl purpose.^, accord¬ 
ing to the Hindu Shastras. it is not by the 
mere birth and existence of a son tliat these 
purposes are fultillcd. As Vijnaneshwara 
points out in the Hifolcshnra in the Chapter 
on ’ Ivitual.',' the .'.’ii iiiu.t be ivell-be- 
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haved/’ of good qualities.* That applies 
to the adopted sou equally, bjciuse he takes 
the place of a l))ru sou ; and he has to be 
*^a rellectiou” of the latter. Where on a 
Hindu’s death the adoption is made by his 
wido\v, it must bo made by her, without any 
ct)ei’cion, free from any corrupt motive, and 
with an eye solely to the Htness of the boy to 
bo adopted to fiilHl the religious and secular 
duties binding on a son. That object is like¬ 
ly to be frustrated, if she is induced to adopt a 
boy out of greed for money and for pecuniary 
benefit to herself. If she is so induced, the 
money paid to her is a bribe, which is con¬ 
demned by all Sin/ifi writers as an illegal 
payment, Narada, for instance, says that 
what has been given as a bribe is “ declared 
as not given (or void).’' And he lays down 
that Kfkovhd (or bribe), which is pwrnised 
to bo given for the accomplishment of 
any object, should not be given, even if that 
object be accomplishe.l. But if it has al¬ 
ready been actually given, it should be res¬ 
tored by force and a tine equal to eleven times 
(its value) should be inllieted according to 
tlic followers of Garga.'* [The Vy iva/tara 
Maynlha, Mandlik's Kdition, pages 123 and 
12i]. Vijnaneshwara in his C’hapteron “the 
Kesumption of Gifts ” in the Mitakahara^ 
([uotes Nurada to the same effect, and detines 
“bribe" (ulkucUa) as “ something paid to a 
person, bound to do an act, with the object of 
removing an obstacle to the performance of 
his duty.'t Judged by tliis definition, tlie 
payment of Us. 1^,000 to Bhavanibai was a 
bribe. At (lie date of the payment she liad 
already bound lierself to adopt Nana Maharaj. 
The payment was made to induce her to do 
what she was under an obligation to perform 
without any inducement but solely for the 
spiritual l)enelit of lier deceased husband and 
herself and the peipotuatiun of her husband’s 
famil}'. 

Tlie payment of Us. t?,U00, illegal in its 
inception, may have been made by Chiniiia 
Maharaj after borrowing the amount from 
lhir<l partie.s. But even regartted ns a debt 
(vntracted by him, it could not hind his sons 
because it was contracted for an illegal pur- 

H « » ^ • 

• Tho M ; AcliuraUniya or Rituals, 

Moj/l-.o’f? 3r«l IaIu.. p. 15 K. 110. 
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pose, whicli was its payment as a bribe. ,Anl 
further, Nana Maharaj by his aiopbion had 
ceased to bo Ghirnaa MiHaraj’s son at the 
date of his gift to the appellant. He was 
at that time under no pious obligation to 
.satisfy Chimna Mabaraj’s debts. 

Nana Maharaj’s deed of gift was, it is 
urged, supported by valuable consideration, 
first, because it was made to his natural 
brother out of love and affection, in consider¬ 
ation of the benetib conferred on him by his 
natural father by giving him in aioption, 
and secondly, because it was made in ex¬ 
change for the lands at Chiiichwad. 

As to love and affection, the question is 
whether such a deed relating to joint an¬ 
cestral property binds the sons of its execut- 
’ ant, who, according to Hindu Law, took a 
vested interest in it by birth. A Hindu father 
ij* not competent to make a gift of such pro* 

, erty if it is imoiovable aoi is joint an- 
ancestral estate. Relying on certain texts, 
Vijnaneshwara says that the texts quoted by 
him “forbid a gift of immovable property 
through favour, they both relate to immov¬ 
ables which have descended from the paternal 
grandfather." [The Mit,, Cli. 1, section T, 
pi. 21], 

Certain texts of Hindu law have been 
relied upon by Mr. Rao for the appellant, as 
showing that a gift once made cannot be re¬ 
sumed, if it is to “ a benefactor, 
biooke's nip. V'ol. I p. 449). or to n, father 
(Ghose’s Hindu Ga-v, 2iid Edn., page -.16 
and page 748). These texts apply 
,veen the donor and the donee and relate 
to property which it was competent for 
the donor to give away. They cannot 
•iffpct the joint ancesti-al estate of a Hindu 
kiul his sons. Their rights and liabilities 
are regulated by special texts dealing with 
that estate; and such of these special texts 
as relate to gifts form exceptions to the 
general texts on the subject. 

Lasth/i if fh® tran.^iaction, evidenced by the 
deed (Exhibit 55), i.s to be regarded as one 
suppoited by valuable consideration on ac¬ 
count of the exchange of lands conveyed by it 
for the lands at Cbincbwad, given to Chimna 
^laharnj by Bhavanibai on tlie day that s e 
adopted Nana Maharaj, it can only ammir.t 
in substance to a sale of the property. But 
a Hindu father is not competent to .sell joint 
ancestral property to the detriment of his 
sons, c.xccpt for an antecedent debt, which 
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liad been contracted by him for a purpose, 
neither illegal nor immoral. In (he present 
case, there was no debt of Nana Maharaj at 
all to entitle him to sell any portion of bis 
ancestral estate, and bind bis sou. And even 
if there had been an antecedent debt of 
Chimna Mabaraj, Xana Mabaiaj bad ceased 
to be bis son legally liable to pay it at the 
time that be entered into the transaction of 
exchange. 

For these reasons, the decree appealed from 
must be confirmed with costs. 

Heaton, J.—I concur. 

Vccictf conjinueil. 


(s. c. 12 Bom. L. li. y23.) 

BOMBAY HIGH COURT. 

CniMiNAL Revision Xo. 1S2 ok 1910. 

September 1910. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re BAI PARVATI—Accust'i), 

Crhninal Proredut-e Cvlo (Aci T'//1H082UU— 

C'oMi iniltimj — IfiH'i'ftirm /«» d ii^chn lujc — 

he cfCiTiscd. 

Umloi* section 209 <»f tlic Uriiniiial l‘roceihux‘ Coil<.‘. 
if a Magistrate iinds lliat there arc not suHieient 


grounds for committing tlieaccused pci’son for trial — 
either because there is no evi»lence whatever, or 
because ihc evidence tendered by tbc pio.secntion 
a])]jcars to him to be totally unuxirthy of credit, it 
would be liis duty to ilischargc the accuscil. 

here the Jlagislratc euLertains any real doubt as 
to the w eight or quality of the evidence, the task of 
resolving that doubt and assessing the evidence should 
be left to the Court of Sessions. 

Kiiiiicfoi-y, Jtoiji Ilnri Ychjduinhai-, 9 Uom. L. 11. 
22.^5 5 Cr. L. J. 213, followcl. 

In (he matter oj'ihc iwtilivn of LdcliiiKiii v. juaUt. 5 
A. 101. approvcil. 

(pwen-Kmiireni v. yomder .Sf/Zeu/'. 11 B. 372, c.\- 
jihuned. 


Application for revision against an 
order passed by Joint Judge of Ahmed- 
abad, in Criminal Application Xo. IS of 1910, 
reversing an order passed by the Resident 
Magistrate of Borsad, in Criminal Case No. 
17 of 1910. 

Mr. Brausvn, with Mr. Uanmttliltram K. 
Mehta, for the Applicant. 

Mr. U'lmdnft V. Vesat, for the Crown. 

JlldS’niGn'ti—This is an application 
by one Bai Parvati who was accused before 
the Magistrate of having attempted to com¬ 
mit murder by pushing another woman 
named Jadav into a well. 

Parvati the applicant was the mistress of 
Jadav s husband. A good deal of evidence 
was summoned for the prosecution and the 


Magistrate having heard all the evidence 
tendered came to the conclusion which he 
e.xpressed in these words: “After having 
closely gone through the evidence as a 
whole 1 find tliat it will be a mere waste of 
the Sessions Court's very valuable time if 
I commit the accused to it to take her trial 
there, when I myself see that there are not 
sufficient ground.s for committing her. I, 
therefore, discharge her under section 209 of 
the Criminal Procedure Code.” 

From this order an application was prefer¬ 
red by Jadav to the Sessions Judge who re¬ 
versing the Magistrate’s order, directed the 
Magistrate to draw up a charge against the 
accused Parvati and commit he^ for trial 
under section 307 of the Indian Penal Code. 

The question before us now is whether this 
orderofthe Se.s.sions Judge should be sustained. 

Upon the facts underlying this application 
it is not necessary to say more than this, that 
the First Class Magistrate went into them at 
some length, that ho examined the evidence 
of the witnesses w iili great care and in the 
end found that there were no grounds to 
commit. 

The Sessions Judge, as we lead his judg¬ 
ment, does not inateHally dissent from the 
Magistrate in this view of the effect of the 
evidence tendered. He says that “on a small 
foundation of probabilities an enormoii.s 
superstructure of untruth has been gradually 
built up” and be proceeds to show that most 
of the important witnesses are totally un¬ 
worthy of credit. But having thus disposed 
of the witnesses, he says that there still 
remains the story of Bai Jadav herself, 
though at the same time, he admits that 
“having regard to the relation between the 
two w’omen it is improbable that Bai Parvati 
should have been allowed to accompany Bai 
Jadav to the well”. 

Upon the Sessions Judge’s own estimate of 
the value of the evidence we think that the 
Magistrate was within his rights in ordering 
the discharge of Bai Parvati and that she 
should not be expo.sed to the expen.se and 
harassment of a Sessions trial which is 
practically foredoomed to failure. No doubt, 
in a case of this kind the line between the 
Magistrate’s duty and the Sessions Court’s 
prerogative is not easy to draw. We think, 
however, that it is not difficult to show that 
in this case the Magistrate did not exceed his 
authoritj'. 



